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Key  Titles 

Give  the  formal  parts  of  pleadings  in  each  particular  juris- 
diction, furnishing  the  method  of  making  the  forms  in  the 
other  titles  of  general  application.  Thus,  to  adapt  the  New 
York  complaint,  Form  No.  4999,  to  use  in  California,  turn  to 
the  Key  Title  COMPLAINTS,  and  substitute  the  formal 
parts  of  the  California  complaint  as  given  in  Form  No.  5919 
for  the  formal  parts  in  Form  No.  4999,  and  the  complaint 
becomes  good  for  California.  In  the  same  manner,  this 
form  may  be  used  in  other  jurisdictions.-  Again,  take  the 
Michigan  bill.  Form  No.  5638;  to  adapt  this  bill  to  use  in 
another  jurisdiction,  as  for  example  in  the  District  of  Colum- 
bia, turn  to  Form  No.  4268  in  the  Key  Title  BILLS  IN 
EQUITY  and  substitute  the  formal  parts  there  given  for  the 
formal  parts  in  Form  No.  5638.  In  like  manner,  any  declara- 
tion, as  for  instance  the  Illinois  precedent.  Form  No.  6875, 
may  be  readily  transformed  into  a  declaration  for  use  in 
another  jurisdiction  by  referring  to  the  Key  Title  DECLARA- 
TIONS for  the  formal  parts.  The  Key  Titles  in  the  first  six 
volumes  are  AFFIDAVITS,  ANSWERS,  BILLS  IN 
EQUITY,  COMPLAINTS,  CRIMINAL  COMPLAINTS, 
DECLARATIONS,  DEMURRERS. 
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DIVORCE  AND  SEPARATION. 

By  William  T.  Nelson. 

I.  Suit  for  divorce,  4. 

1.  Bill,  Libel,  Complaint  or  Petition^  4. 

a.  In  General,  4. 

b.  On  Special  Grounds,  15. 

(i)  Of  Absence  Without  Being  Heard  From,  15. 

(2)  Of  Adultery,  16. 

(a)  Generally,  16. 

aa.  Particeps  Criminis  Known,  18. 
bb.   Particeps  Criminis  Unknown,  22. 
(b)  Living  in  Adultery,  22. 

(3)  Of  Attempt  Oft  Life  of  Spouse,  23. 

(4)  Of  Commission  of  Crime,  23. 

(5)  Of    Concealment    or    Contracting    of    Loathsome 

Disease,  23. 

(6)  Of  Consanguinity  or  Affinity,  24. 

(7)  Of  Conviction  and  Imprisonment  for  Crime,    24. 

(a)  After  Marriage,  24. 
(^)  Before  Marriage,  26. 

(8)  Of  Cruelty,  27. 

{a)  Generally,  27. 

(J))  Endangering  Life,  Limb  or  Reason,  41. 

(9)  Of  Desertion  or  Abandonment,  41. 

(10)  Of  Fraud,  Force  or  Duress,  45. 

(11)  Of  Habitual  Intoxication,  47. 

(12)  Of  Habitual  Use  of  Opiates,  51. 

(13)  Of  Impotency,  51. 

{a)  Of  Husband,  52. 
(Ji)  Of  Wife,  53. 

(14)  Of  Insanity,  54. 

(15)  Of  Living  Apart,  54. 

(16)  Of  Maliciously  Turning  Wife  Out  of  Doors,  55. 

(17)  Of  Neglect  to  Furnish  Wife  Necessaries,  55. 

(18)  Of  Pregnancy  at  Time  of  Marriage,  57. 

(19)  Of  Prior  Divorce  by  Opposite  Party,  58. 

(20)  Of  Prior  Undissolved  Marriage,  58. 

(21)  Of  Religious  Views,  59. 

(22)  Of  Want  of  Chastity  at  Time  of  Marriage,  60. 
a.  Answer,  60. 

a.  /«  General,  62. 

( 1 )  General  Denial,  6  2 . 

(2)  Denying  Validity  of  Marriage,  62. 
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(3^  Cofidotuxtion,   62. 

(4)  Recrimination,  63. 

(5)  Setting  Up  Prior  Divorce  as  Defense  to  Adultery y 

63. 
b.  Answer  and  Cross-complaint,  64. 
a.  Stipulation  for  Reference  and  Waiving  Jury,  65. 
4.  Order  for  Reference  as  to  Cause  of  Divorce,  65. 
6.  Judgment  or  Decree,  66. 

a.  Of  Divorce  a  Vinculo  Matrimonii,  68. 

(i)  In  General,  68. 

{a)  Pro  Confesso,  68. 

aa.  Actual  Notice,  68. 

(<z<z)  Issues   Tried  by  Court,  68. 
Xpb)  Issues  Tried  by  Jury,  71. 
\cc)   Upon  Report  of  Referee,  72. 
bb.  Constructive  Notice,  73. 
{p)   Upon  Report  of  Master  or  Referee,  74. 
(J)   Upon  Trial  of  Issues  of  Fact  by  Court  74. 
(^)  Upon  Verdict  of  Jury,  75. 
{/)   Upon  Cross-complaint,  76. 
aa.  For  Defendant,  76. 
bb.  For  Plaintiff,  76. 
(/)   Upon  Remittitur  After  Appeal,  11. 
(2)  Precedents,  78. 

b.  For  Divorce  a  Mensa  et  Thoro,  89. 

6.  Alimony  Pendente  Lite,  91. 

a.  Notice  of  Motion,  91. 

b.  Motion  or  Petition,  92. 

(i)   Wife  Plaintiff,  92. 
(2)   Wife  Defendant,  93. 

e.  Order  of  Reference  as  to  Amount,  93. 

d.  Order  to  Pay  Alimony,  93. 

(i)   Generally,  93. 

(2)  Confirming  Prior  Order,  95. 

e.  Demand  for  Temporary  Alimony,  96. 

f.  Release  of  Temporary  Alimony,  97. 

7.  Custody  of  Children  Pendente  Lite,  97. 

a.  Petition,  98. 

b.  Order,  98. 

8.  Affidavit  for  Arrest  of  Defendant,  98. 

9.  Order  for  Arrest,  99. 

II.  Suit  for  annulment,  ioo. 

1.  Bill,  Complaint  or  Petition,  100. 

a.  On  Ground  of  Duress,  100. 

b.  On  Ground  of  Fraud,  103, 

c.  On  Ground  of  Impotency,  106. 

d.  On  Ground  of  Insanity,  106. 

-  (i)    Where  Party  has  been  Restored  to  Reason,  106. 

(2)   Where  Party  is  Still  Insane,  107. 

e.  On  Ground  of  Non  Age,  107. 

(i)   Where  Party  has  Attained  Age,  107. 
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(2)  Before  Party  has  Attained  Age,  107. 
(a)  By  Guardian,  107. 
{b)  By  Parent,  108. 
f.  On  Ground  of  Prior  Undissolved  Marriage^  108. 
2.   Decree,  109. 

III.  SUIT  TO  DECLARE  VOID  MARRIAGE  VOID,  109. 

IV.  SUIT  FOR  ALIMONY  WITHOUT  DIVORCE,  no. 

1.  Bill,  Complaint  or  Petition,  no. 

2.  Order  to  Show  Cause,  119. 

3.  Answer,  119. 

4.  Reply,  124. 

6.  Judgment  or  Decree,  126.^ 

a.  Generally,  126. 

b.  Referring  Amount,  126. 

V.  MODIFICATION  AND  ANNULMENT  OF  DECREE,  127. 

1.    Complaint  or  Petition,  127. 

a.  To  Increase  Alimony,  12'j. 

b.  To  Decrease  Alimony,  128. 

c.  To  Annul  or  Vacate  Decree,  129. 

(i)  On  Consent  of  Parties,  129. 

(2)  On  Ground  of  Fraud  in  Procuring  Decree,  130. 

5.  Order,  134. 

a.  Opening  Decree  and  Referring  Question  of  Alimony^ 

134- 

b.  Modifying  Decree,  135. 

(i)  Increasing  Alimony,  135. 

{a)  Generally,  135. 

(^)  And  Referring  Amount,  136, 
(2)  Decreasing  Alimony  and  Changing  Custody 

of  Child,  137. 
e.  Vacating  and  Annulling  Decree,  137. 

CROSS-REFERENCES. 

I^or  Form  of  Petition  for  Adoption  of  Children,  where  the  Parents  have 
been  Divorced,  see  the  title  ADOPTION  OF  CHILDREN, 
vol.  I,  Form  No.  630. 

For  Form  of  Order  Granting  Leave  to  Amend  a  Bill  for  Divorce,  see 
the  title  AMENDMENTS,  vol.  i,  Form  No.  1257. 

For  Form  of  Bill  of  Particulars  in  Divorce  Suit,  see  the  title  BILLS 
OF  PARTICULARS,  vol.  3,  Form  No.  4326. 

For  Forms  in  Proceedings  for  Contempt  for  Nonpayment  of  Alimony, 
see  the  title  CONTEMPT,  vol.  5,  p.  226. 

For  Forms  connected  with  Service  of  Process,  see  the  title  P  UB LIGA- 
TION j  SERVICE  OF  WRITS  AND  PAPERS. 

See  also  the  GENERAL  INDEX  to  this  work. 

For  matters  of  Substantive  Law,  see  9  American  and  English  Ency- 
clopaedia OF  Law  (2d  ed.),  title  DIVORCE. 

8  Volume  7. 


7764. 


DIVORCE  AND  SEPARATION. 


11^^, 


I.  SUIT  FOR  DIVORCE.1 

1.  Bill,  Libel,  Complaint  or  Petition. 

a.  In  General. 

Form  No.  7764. 

To  the  Circuit  Court  for  the  County  of  Ingham,  in  Chancery. 2 

Your  oratrix,  Jane  Doe,  of  the  city  of  Lansing,  in  the  county  of 
Ingham,  and  state  of  Michigan,  respectfully  shows  unto  the  court, 
that  she  is  now,  and  has  been  for  more  than  one  year  last  past,  a  resi- 
dent of  said  county  and  state. ^ 


1.  Scope  of  Section.  —  In  this  section 
the  various  forms  have  been  grouped  ac- 
cording to  the  statutory  grounds  for  di- 
vorce, and  without  reference  to  whether 
or  not  the  statute  makes  the  given  facts 
ground  for  an  absolute  or  limited  di- 
vorce. Care  should  be  taken,  there- 
fore, to  examine  the  statute  in  each 
case  and  to  make  the  prayer  for  relief 
conform  to  the  statute  under  which  it 
is  desired  to  bring  the  suit. 

2.  For  the  formal  parts  of  a  bill  in 
equity  in  a  particular  jurisdiction  con- 
sult the  title  Bills  in  Equity,  vol.  3, 
p.  417. 

3.  Domicile  of  Parties  —  Generally.  — 
In  nearly  all  the  states,  the  plaintiff,  or 
one  of  the  parties,  is  required  to  reside 
a  given  time  within  the  state  before 
commencement  of  suit,  unless  the  of- 
fense or  injury  complained  of  occurred 
within  the  state.  This  domicile  is  a 
jurisdictional  fact,  and  the  bill  should 
contain  an  averment  of  residence  in 
strict  accordance  with  the  statutory 
provisions,  for  which  see  infra,  this 
note.  Gray  v.  Gray,  15  Ala.  779;  Ben- 
nett V.  Bennett,  28  Cal.  600;  Burns  v. 
Burns,  13  Fla.  369;  Phelan  v.  Phelan, 
12  Fla.  449;  Powell  v.  Powell,  53  Ind. 
513;  Cole  V.  Cole,  3  Mo.  App.  571; 
Batchelder  v.  Batchelder,  14  N.  H.  380; 
Smith  V.  Smith,  12  N.  H.  80;  Greenlaw 
V.  Greenlaw,  12  N.  H.  200;  Mix  v.  Mix, 
I  Johns.  Ch.  (N.  Y.)  204;  Lattier  v.  Lat- 
tier,  5  Ohio  538;  Irwin  v.  Irwin,  2 
Okla.  180;  Haymond  v.  Haymond.  74 
Tex.  414;  Luce  v.  Luce,  15  Wash.  608. 

Under  some  statutes  it  is  held  that 
the  plaintiff  must  allege  residence  in  the 
county  where  the  suit  is  brought.  Lat- 
tier V.  Lattier,  5  Ohio  538;  Irwin  v. 
Irwin,  2  Okla.  180;  Gould  v.  Gould,  14 
Pa.  Co.  Ct.  Rep.  185;  Johnson  v.  John- 
son, 3  Pa.  Dist.  Rep.  166;  Haymond  v. 
Haymond,  74  Tex.  414.     But  the  omis- 


sion of  such  an  averment  in  a  bill  may 
be  cured  by  amendment.  People  v. 
McCaffrey,  75  Mich.  115.  While  in 
other  states,  where  it  is  provided  that 
the  action  must  be  tried  in  the  county 
where  the  parties  reside,  or  one  of  them 
resides,  such  provision  is  held  to  relate 
to  the  venue  of  the  action  and  does  not 
require  an  allegation  of  residence  in 
such  county.  Young  v.  Young,  18 
Minn,  go;  Gant  v.  Gant,  49  Mo.  App. 
3,  overruling  Pate  v.  Pate,  6  Mo.  App. 
49.  See  also  Werz  v.  Werz,  11  Mo. 
App.  26. 

It  is  not  necessary  that  the  actual 
words  of  the  statute  as  to  the  residence 
in  the  state  should  be  used,  but  the 
allegation  should  cover  the  intent  and 
meaning  of  the  statute.  Collins  v. 
Collins,  53  Mo.  App.  470. 

Sufficient  Allegations.  —  An  allegation 
"  that  the  plaintiff  is  now,  and  has  been 
for  more  than  two  years  last  past,  a 
bona  fide  resident  of  the  State  of  Indi- 
ana, and  for  more  than  six  months  last 
past  a  bona  fide  resident  of  the  county 
of  Allen,"  is  a  sufficient  compliance  with 
a  statute  requiring  that  the  plaintiff, 
"at  the  time  of  filing  of  such  petition, 
is  and  shall  have  been  a  bona  fide  resi- 
dent of  the  state  for  the  last  two  years 
previous  to  the  filing  of  the  same,  and  a 
bona  fide  resident  of  the  county  at  the 
time  of  and  for  at  least  six  months 
immediately  preceding  the  filing  of  such 
petition."  Poison  v.  Poison,  140  Ind. 
310. 

A  statement  that  "  the  complainant 
is,  and  has  been  for  more  than  two 
years,  a  resident  of  this  State,"  that  the 
parties  were  married  at  Jacksonville, 
in  April,  1862,  "  where  the  parties  have 
ever  since  lived,"  is  a  full  compliance 
as  to  the  pleadings  with  the  statute, 
which  requires  that  "  it  shall  appear 
that  such  applicant  has  resided  in  the 
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Your  oratrix  further  shows  that  on  or  about  the  twenty-fifth  day  of 


state  of  Florida  for  the  space  of  two 
years  prior  to  the  term  of  said  applica- 
tion," and  is  a  sufficient  allegation  of 
the  time  of  marriage.  Burns  v.  Burns, 
13  Fla.  369. 

The  averment  that  the  plaintiff  "  now 
resides,  and  for  some  while  has  resided, 
in  this,  Garrard,  county"  \%  prima  facie 
equivalent  to  the  expression  "  usually 
refides,"  contained  in  the  code.  Loch- 
nane  v.  Lochnane,  78  Ky.  467. 

Insufficient  Allegations.  —  Where  the 
statute  requires  a  residence  of  "one 
whole  year  next  before  filing  of  the 
petition,"  an  allegation  that  the  plain- 
tiff "  is  now  and  has  for  more  than  one 
year  prior  to  the  filing  of  this  petition 
been  a  resident,"  etc.,  is  insufficient, as 
it  does  not  allege  a  continuous  resi- 
dence of  one  year  next  before  the  com- 
mencement of  the  action.  Collins  v. 
Collins,  53  Mo.  App.  470. 

Where  the  plaintiff  must  be  "  an 
actual  bona  fide  inhabitant  of  the  state, 
and  shall  have  resided  in  the  county 
where  the  suit  is  filed  six  months  next 
preceding  the  filing  of  the  suit,"  an 
allegation  that  plaintiff  "  is  a  bona  fide 
citizen  of  the  county  of  Bell,  state  of 
Texas,  and  has  been  for  more  than  six 
months  before  the  filing  of  this  peti- 
tion," is  insufficient,  as  such  residence 
is  not  alleged  to  be  "next  preceding 
the  filing  of  the  suit."  Haymond  v. 
Haymond,  74  Tex.  414. 

See  also  Luce  v.  Luce,  15  Wash,  608. 

Alabama.  — No  bill  can  be  filed  for  a 
divorce  on  the  ground  of  voluntary 
abandonment  unless  the  party  applying 
therefor,  whether  husband  or  wife,  has 
bona  fide  been  a  resident  of  this  state 
for  three  years  next  before  the  filing  of 
the  bill,  which  must  be  alleged  in  the 
bill  and  proved.  Civ.  Code  (1886),  § 
2328. 

Where  the  defendant  is  a  nonresident, 
the  other  party  to  the  marriage  must 
have  been  a  bona  fide  resident  of  this 
state  for  one  year  next  before  the  filing 
of  the  bill,  Which  must  be  alleged  in 
the  bill  and  proved.  Civ.  Code  (1886), 
§  2339- 

Arizona.  —  No  suit  for  divorce  from 
the  bonds  of  matrimony  shall  be  main- 
tained in  the  courts  unless  the  com- 
plainant for  such  divorce  shall,  at  the 
time  of  exhibiting  his  or  her  complaint, 
be  an  actual  bona  fide  resident  of  the 
territory,  and  shall  have  resided  in  the 
county  where  the  suit  is  filed  six  months 


next  preceding  the  filing  of  the  suit. 
Rev.  Stat.  (1887),  §  2112. 

Arkansas.  —  The  plaintiff  must  allege 
and  prove  a  residence  in  the  state  for 
one  year  next  before  the  commence- 
ment of  the  action.  Sand.  &  H.  Dig. 
(1894),  §  2511. 

California.  —  A  divorce  must  not  be 
granted  unless  the  plaintiff  has  been  a 
resident  of  the  state  for  one  year,  and 
of  the  county  in  which  the  action  is 
brought  three  months,  next  preceding 
the  commencement  of  the  action.  Civ. 
Code  (1897),  §  128. 

Colorado.  —  No  person  shall  be  en- 
titled to  a  divorce  in  this  state  unless 
such  person  shall  have  been  a  bona 
fide  resident  and  citizen  of  this  state 
for  one  year  prior  to  the  commence- 
ment of  the  action,  provided  this  sec- 
tion shall  not  affect  applications  for 
divorce  upon  the  grounds  of  adultery 
or  extreme  cruelty,  where  the  offense 
was  committed  within  the  state.  Sess. 
Laws  (1893),  c.  80,  §  6. 

Connecticut. — If  the  plaintiff  shall 
not  have  continuously  resided  in  this 
state  three  years  next  before  the  date 
of  the  complaint,  it  shall  be  dismissed 
unless  the  cause  of  divorce  shall  have 
arisen  subsequently  to  the  removal 
into  this  state,  or  unless  the  defendant 
shall  have  continuously  resided  in  this 
state  three  years  next  before  the  date 
of  the  complaint,  or  unless  the  alleged 
cause  is  habitual  intemperance  or  in- 
tolerable cruelty,  and  the  plaintiff  was 
domiciled  in  this  state  at  the  time  of 
the  marriage,  and  before  bringing  the 
complaint  has  returned  to  this  state 
with  the  intention  of  permanently  re- 
maining.    Gen.  Stat.  (1888).  §  2806. 

District  of  Columbia.  —  No  divorce 
shall  be  granted  for  any  cause  which 
shall  have  occurred  out  of  the  District, 
unless  the  party  applying  for  the  same 
shall  have  resided » within  the  District 
for  two  years  next  preceding  the  appli- 
cation.    Comp.  Stat.  (1894),  c.  30,  §  36. 

Florida.  —  In  order  to  obtain  a  di- 
vorce, the  complainant  must  have 
resided  two  years  in  the  state  of  Florida 
before  filing  the  bill.  Rev.  Stat.  (1892), 
§  1478. 

Georgia. — No  court  shall  grant  a 
divorce  of  any  character  to  any  person 
who  has  not  been  a  bona  fide  resident 
of  the  state  twelve  months  before  the 
filing  of  the  application  for  divorce. 
2  Code  (1895),  §  2431. 
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N(n>ember,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


Idaho.  —  A  divorce  must  not  be 
granted  unless  the  plaintiff  has  been  a 
resident  of  the  territory  for  six  months 
next  preceding  the  commencement  of 
the  action.     Rev.  Stat.  (1887),  §  2469. 

Illinois.  —  No  person  shall  be  en- 
titled to  a  divorce  who  has  not  resided 
in  the  state  one  whole  year  next  before 
the  filing  of  his  or  her  bill  and  petition, 
unless  the  offense  or  injury  complained 
of  was  committed  within  this  state,  or 
whilst  one  or  both  of  the  parlies  re- 
sided in  this  state.  Starr  &  C.  Anno. 
Stat.  (1896),  c.  40,  par.  2. 

Indiana.  —  The  complainant  shall 
have  been  a  bona  fide  resident  of  the 
state  for  the  last  two  years  previous  to 
filing  of  the  petition,  and  a  bona  fide 
resident  of  the  county  at  the  time  of, 
and  for  at  least  six  months  imme- 
diately preceding,  the  filing  of  such 
petition.     Horner's  Stat.  (1896),  §  1031. 

Iowa.  — The  petition  must  state  that 
the  plaintiff  has  been  for  the  last  year 
a  resident  of  the  state,  specifying  the 
township  and  county  in  which  he  or 
she  has  resided,  and  the  length  of  such 
residence  therein  after  deducting  all 
absences  from  the  state,  that  it  has 
been  in  good  faith,  and  not  for  the 
purpose  of  obtaining  a  divorce  only; 
and  in  all  cases  it  must  be  alleged  that 
the  application  was  made  in  good 
faith,  and  for  the  purposes  set  forth  in 
the  petition.     Code  (1897),  §  3172. 

Kansas.  —  The  plaintiff  in  an  action 
for  divorce  must  have  an  actual  resi- 
dence in  good  faith  in  the  state  for  one 
year  next  preceding  the  filing  of  the 
petition  and  be  a  resident  of  the  county 
in  which  the  action  is  brought  at  the 
time  the  petition  is  filed.  Gen.  Stat. 
(1897),  c.  96,  §  54. 

Kentucky.  —  The  action  must  be 
brought  in  the  county  where  the  wife 
usually  resides,  if  she  has  an  actual 
residence  in  the  state;  if  not,  then  in 
the  county  of  the  husband's  residence. 
And  no  such  action  shall  be  brought 
by  one  who  has  not  been  a  continuous 
resident  of  this  state  for  a  year  next 
before  its  institution.  Nor,  unless  the 
party  complaining  had  an  actual  resi- 
dence here  at  the  time  of  the  doing  of 
the  act  complained  of,  shall  a  divorce 
be  granted  for  anything  done  out  of 
this  state;  unless  it  was  also  a  cause 
for  divorce  by  the  law  of  the  country 
where  the  act  was  done.  Stat.  (1894), 
§  2120. 


Maine.  —  Divorces  may  be  granted  if 
the  libellant  resided  in  the  state  when 
the  cause  of  divorce  occurred,  or  had 
resided  here  in  good  faith  for  one  year 
prior  to  the  commencement  of  proceed- 
ings.    Rev.  Stat.  (1883),  c.  60,  §  2. 

Maryland.  —  No  person  shall  be  en- 
titled to  make  application  for  a  divorce 
where  the  causes  for  divorce  occurred 
out  of  this  state,  unless  the  party 
plaintiff  or  defendant  shall  have  re- 
sided in  this  state  for  two  years  next 
preceding  such  application.  Pub.  Gen. 
Laws  (1888),  art.  i6,  §  38. 

Massachusetts.  —  No  divorce  shall  be 
decreed  if  the  parties  have  never  lived 
together  as  husband  and  wife  in  the 
commonwealth,  nor  shall  a  divorce  be 
decreed  if  the  cause  occurred  in  another 
state  or  country,  unless  before  such 
cause  occurred  the  parties  had  lived  to- 
gether as  husband  and  wife  in  the  com- 
monwealth and  one  of  them  lived  in  the 
commonwealth  at  the  time  when  the 
cause  occurred,  except  when  the  libel- 
lant has  resided  in  the  commonwealth 
for  five  years  next  preceding  the  filing 
of  the  libel;  or,  if  the  parties  were  in- 
habitants of  the  commonwealth  at  the 
time  of  their  marriage,  when  the  libel- 
lant has  been  such  an  inhabitant  for 
three  years  next  preceding  such  filing, 
a  divorce  may  be  decreed  for  any  cause 
allowed  by  law,  whether  it  occurred  in 
the  commonwealth  or  elsewhere,  un- 
less it  appears  that  the  libellant  has 
removed  into  the  commonwealth  for 
the  purpose  of  obtaining  divorce.  Pub. 
Stat.  (1882),  c.  146,  §§4,  5. 

Michigan.  —  No  divorce  shall  be 
granted  unless  the  party  exhibiting 
the  petition  or  bill  of  complaint  therefor 
shall  have  resided  in  this  state  one 
year  immediately  preceding  the  time 
of  exhibiting  such  petition  or  bill,  or 
unless  the  marriage  was  solemnized  in 
this  state;  and  the  complainant  shall 
have  resided  in  this  state  from  the  time 
of  said  marriage  to  the  time  of  exhibit 
ing  the  petition  or  bill.  And  where  the 
cause  for  divorce  occurred  out  of  this 
state,  no  divorce  shall  be  granted  un- 
less the  complainant  or  defendant  shall 
have  resided  within  this  state  two  years 
next  preceding  the  filing  of  the  petition 
or  bill;  and  no  proofs  or  testimony  shall 
be  taken  in  any  action  until  four 
months  after  the  filing  of  such  petition 
or  bill  for  divorce,  excepting  where  the 
cause  for  divorce  is  desertion  or  where 
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eighty-five,  at  Chicago,  in  the  county  of  Cook,  and  state  of  Illinois, 


the  testimony  is  taken  conditionally  for 
the  purpose  of  perpetuating  such  testi- 
mony. How.  Anno.  Stat.  (Supp.  1890), 
§6231. 

Minnesota.  —  No  divorce  shall  be 
granted  unless  the  complainant  has 
resided  in  this  state  one  year  imme- 
diately preceding  the  time  of  exhibiting 
the  complaint,  except  for  adultery  com- 
mitted while  the  complainant  was  a 
resident  of  this  state.  Stat.  (1894), 
§  4792. 

Mississippi.  —  The  jurisdiction  of  the 
court  in  suits  for  divorce  shall  be  IJVn- 
ited  to  the  following  classes  of  cases: 
Where  both  parties  were  domiciled 
within  this  state  when  the  suit  was 
commenced;  or  where  the  complainant 
was  domiciled  within  this  state  when 
the  suit  was  commenced  and  the  de- 
fendant was  personally  served  with 
process  within  this  state;  or  where  one 
of  the  parties  was  domiciled  within  this 
state  when  the  action  was  commenced 
and  one  or  the  other  of  them  actually 
resided  within  this  state  for  one  year 
next  preceding  the  commencement  of 
the  suit.     Anno.  Code  (1892),  §  1567. 

Missouri.  —  No  person  shall  be  enti- 
tled to  a  divorce  from  the  bonds  of  mat- 
rimony who  has  not  resided  within  the 
state  one  whole  year  next  before  the 
filing  of  the  petition,  unless  the  offense 
or  injury  complained  of  was  committed 
within  this  state  or  whilst  one  or  both 
of  the  parties  resided  within  this  state. 
Rev.  Stat.  (1889),  §  4503. 

Montana.  —  A  divorce  must  not  be 
granted  unless  the  plaintiff  has  been  a 
resident  of  the  state  for  one  year  next 
preceding  the  commencement  of  the 
action.     Civ.  Code  (1895),  §  176. 

Nebraska.  —  No  divorce  shall  be 
granted  unless  the  complainant  resided 
in  this  state  for  six  months  immediately 
preceding  the  time  of  filing  the  com- 
plaint, or  unless  the  marriage  was 
solemnized  in  this  state,  and  the  appli- 
cant shall  have  resided  therein  from 
the  time  of  the  marriage  to  the  time 
of  filing  the  complaint.  Comp.  Stat. 
(1897),  §  2863. 

Nevada.  —  Divorce  may  be  obtained 
in  the  district  court  of  the  county  in 
which  the  cause  therefor  shall  have  ac- 
crued, or  in  which  the  defendant  shall 
reside  or  be  found,  or  in  which  the 
plaintiff  shall  reside,  if  the  latter  be 
either  the  county  in  which  the  parties 
last  cohabited,  or  in  which  the  plaintiff 


shall  have   resided  six  months  before 
suit  be  brought.     Gen.  Stat.   (1885),  § 

491- 

New  Hampshire. — The  jurisdiction 
of  the  court  in  actions  for  divorce  shall 
be  confined  to  the  following  classes  of 
cases:  Where  both  parties  were  domi- 
ciled within  this  state  when  the  action 
was  commenced;  or  where  the  plaintiff 
was  domiciled  within  this  state  when 
the  action  was  commenced  and  the  de- 
fendant was  personally  served  with 
process  within  this  state;  or  where  one 
of  the  parties  was  domiciled  within  this 
state  when  the  action  was  commenced 
and  one  or  the  other  of  them  actually 
resided  within  the  state  for  one  year 
next  preceding  the  beginning  of  the  ac- 
tion.    Pub.  Stat.  (1891),  c.  175,  §  3. 

New  Jersey.  —  The  court  of  chancery 
shall  have  jurisdiction  of  all  causes  of 
divorce,  and  of  alimony  or  mainte- 
nance, provided  the  parties,  complain- 
ant and  defendant,  or  either  of  them, 
were  or  shall  be  inhabitants  of  this  state 
at  the  time  of  the  injury,  desertion  or 
neglect  complained  of;  or  where  the 
marriage  shall  have  been  solemnized 
or  taken  place  within  this  state,  and 
the  complainant  shall  have  been  an 
actual  resident  of  this  state  at  the  time 
of  the  injury,  desertion  or  neglect  com- 
plained of,  and  at  the  time  of  exhibit- 
ing the  bill;  or  %vhere  the  adultery  was 
committed  in  this  state  and  the  parties, 
complainant  or  defendant,  or  either  of 
them,  resided  in  this  state  at  the  time 
of  exhibiting  the  bill;  or  where  the 
complainant  or  defendant  shall  be  a 
resident  of  this  state  at  the  time  of 
filing  the  bill  of  complaint  and  the 
complainant  or  defendant  shall  have 
been  a  resident  of  this  state  for  a  term 
of  two  years,  during  which  said  deser- 
tion shall  have  continued.  Gen.  Stat. 
(1895),  p.  1273,  §  39. 

New  Mexico.  —  No  person  shall  com- 
mence any  action  for  divorce  in  any 
court  of  this  territory  unless  such  per- 
son has  been  a  bona  fide  resident  of 
the  territory  for  the  period  of  t%»elve 
months.     Comp.  Laws  (1897),  §  1432. 

New  York.  —  In  either  of  the  follow- 
ing cases  a  husband  or  a  wife  may 
maintain  an  action  against  the  other 
party  to  the  marriage  to  procure  judg- 
ment divorcing  the  party  and  dissolv- 
ing the  marriage  by  reason  of  the 
defendant's  adultery:  When  both  par- 
ties were   residents  of  the  state  when 
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your  oratrix  was  duly  and  legally  married  to  John  Doe,  the  defend- 
ant  herein,  by  Samuel  Groff,  a  justice  of  the  peace  in  Cook  county 


the  offense  was  committed;  or  where 
the  parties  were  married  in  this  state; 
or  where  the  plaintiff  was  a  resident  of 
this  state  when  the  offense  was  com- 
mitted and  is  a  resident  thereof  when 
the  action  is  commenced;  or  where  the 
offense  was  committed  within  the  state 
and  the  injured  party,  when  the  action 
is  commenced,  is  a  resident  of  the  state. 
Birds.  Rev.  Stat.  (1896),  p.  892,  i^  15. 

An  action  for  a  limited  divorce  may 
be  maintained  in  either  of  the  follow- 
ing cases:  Where  both  parties  are  resi- 
dents of  the  state  when  the  action  is 
commenced;  or  where  the  parties  were 
married  within  the  state  and  the  plain- 
tiff is  a  resident  thereof  when  the  action 
is  commenced;  or  where  the  parties, 
having  been  married  without  the  state, 
have  become  residents  of  the  state, 
and  have  continued  to  be  residents 
thereof  at  least  one  year,  and  the  plain- 
tiff is  a  resident  when  the  action  is 
commenced.  Birds.  Rev.  Stat.  (1896), 
p.  895,  ^22. 

North  Carolina. — The  complainant 
must  have  been  a  resident  of  the  state 
for  two  years,  next  preceding  the  filing 
of  the  complaint.     Code  (1883),  §  1287. 

North  Dakota. — A  divorce  must  not 
be  granted  unless  the  plaintiff  has  in 
good  faith  been  a  resident  of  the  state 
ninety  days  next  preceding  the  com- 
mencement of  the  action.  Rev.  Codes 
(1895),  §  2755. 

Ohio. — The  plaintiff,  except  in  an 
action  for  alimony  alone,  shall  have 
been  a  resident  of  the  state  at  least  one 
year  before  filing  the  petition.  All 
actions  for  divorce  or  for  alimony 
shall  be  brought  in  the  county  where 
the  plaintiff  has  a  bona  fide  residence 
at  the  time  of  filing  the  petition,  or  in 
the  county  where  the  cause  of  action 
arose;  and  the  court  shall  hear  and  de- 
termine the  same,  whether  the  mar- 
riage took  place,  or  the  cause  of  di- 
vorce occurred,  within  or  without  the 
state.     Bates'  Anno.  Stat.  (1897),  §  5690. 

Oklahoma.  —  The  plaintiff  in  an  ac- 
tion for  divorce  must  have  been  an 
actual  resident  in  good  faith  of  the  ter- 
ritory for  ninety  days  next  preceding 
the  filing  of  the  petition,  and  a  resident 
of  the  county  in  which  the  action  is 
brought  at  the  time  the  petition  is 
filed.     Stat.  (1893),  §  4544. 

Oregon.  —  Where  the  marriage  has 
been  solemnized   in   this  state,  a  suit 


may  be  maintained  to  declare  it  void 
if  the  plaintiff  is  an  inhabitant  of  the 
state  at  the  commencement  of  the  suit. 
If  the  marriage  has  not  been  solem- 
nized in  this  state,  such  suit  can  only 
be  maintained  when  one  or  both  of 
the  parties  are  inhabitants  thereof  at 
the  commencement  of  the  suit,  and  the 
plaintiff  for  one  year  prior  thereto. 
Hill's  Anno.  Laws  (1892),  §  496. 

In  a  suit  for  the  dissolution  of  the 
rr^rriage  contract,  the  plaintiff  therein 
must  be  an  inhabitant  of  the  state  at 
the  commencement  of  the  suit,  or  for 
one  year  prior  thereto,  which  residence 
shall  be  sufficient  to  give  the  court 
jurisdiction,  without  regard  to  the 
place  where  the  marriage  was  solem- 
nized or  the  cause  of  suit  arose.  Hill's 
Anno.  Laws  (1892),  §  497. 

Pennsylvania.  —  No  person  shall  be 
entitled  to  a  divorce  from  the  bonds  of 
matrimony  by  virtue  of  this  act  who  is 
not  a  citi'zen  of  this  state,  and  who 
shall  not  have  resided  therein  at  least 
one  whole  year  previous  to  the  filing 
of  his  or  her  petition  or  libel.  Bright. 
Pur.  Dig.  (1894),  p.  683,  §  3. 

Rhode  Island. —  No  petition  for  divorce 
shall  be  granted  unless  the  petitioner 
shall,  at  the  time  of  preferring  such 
petition,  be  a  domiciled  inhabitant  of 
this  state  and  have  resided  herein  fora 
period  of  one  year  next  before  the  pre- 
ferring of  such  petition.  Gen.  Laws 
(1896),  c.  195,  §  10. 

South  Dakota. — A  divorce  must  not 
be  granted  unless  the  plaintiff  has  in 
good  faith  been  a  resident  of  the 
territory  ninety  days  next  preceding 
the  commencement  of  the  suit.  Dak. 
Comp.  Laws  (1887),  §  2578. 

Tennessee. —  A  divorce  may  be  "granted 
for  any  of  the  prescribed  causes,  if  the 
acts  complained  of  were  committed  out 
of  the  state,  or  the  petitioner  resided 
out  of  the  state  at  the  time,  no  matter 
where  the  other  party  resides,  if  the 
petitioner  has  resided  in  this  state  two 
years  next  preceding  the  filing  of  the 
petition.     Code  (1896),  ^  4203. 

Texas.  —  No  suit  for  divorce  from 
the  bonds  of  matrimony  shall  be 
maintained  in  the  courts  unless  the 
petitioner  for  such  divorce  shall,-  at  the 
time  of  exhibiting  his  or  her  petition, 
be  an  actual  bona  fide  inhabitant  of 
the  state,  and  shall  have  resided  in  the 
county  where  the  suit  is  filed  six  months 
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and  state  of  Illinois^  at  his  office  in  State  street,  Chicago,^  and  that  the 
name  of  your  oratrix  previous  to  the  said  marriage  was  Jane  Roe.^f 
And  your  oratrix  further  shows  unto  the  court,  that  after  said  mar- 
riage your  oratrix  and  the  said  defendant  lived  and  cohabited  together 
as  husband  and  wife  continuously  until  the  ^rst  day  of  December^ 
iS9'5,  when  they  separated  and  have  not  since  cohabited.^ 


next  preceding  the  filing  of  the  suit. 
Rev.  Stat.  (1895),  art.  2978. 

Utah.  —  Divorce  may  be  decreed 
where  the  plaintiff,  for  one  year  next 
prior  to  the  commencement  of  the  pro- 
ceedings, shall  have  been  an  actual 
bona  fide  resident  of  the  county  within 
the  jurisdiction  of  the  court.  Rev. 
Stat.  (1898),  §  1208. 

Vermont.  —  No  divorce  shall  be  de- 
creed for  any  cause  which  accrued  in 
another  state  or  country  before  the 
parties  lived  together  in  this  state  as 
husband  and  wife,  and  while  neither 
party  was  a  resident  of  this  state,  un- 
less the  libellant  shall  have  resided  in 
this  state  at  least  one  year  and  in  the 
county  where  the  libel  is  preferred  at 
least  three  months  next  before  the  term 
of  the  court  to  which  the  libel  is  pre- 
ferred.    Stat.  (1894),  |g  2675,  2677. 

Virginia. — No  suit  for  annulling  a 
marriage,  or  for  divorce,  shall  be  main- 
tainable unless  one  of  the  parties  has 
been  domiciled  in  this  state  for  at 
least  one  year  preceding  the  commence- 
ment of  the  suit.     Code  (1887),  §  2259. 

Washington. — Any  person  who  has 
been  a  resident  of  the  state  for  one  year 
may  file  his  or  her  complaint  for  a 
divorce  or  decree  of  nullity  of  marriage 
under  oath  in  the  superior  court  of  the 
county  where  he  or  she  may  reside. 
Ballinger's  Anno.  Codes  &  Stat.  (1897), 
§  5718. 

West  Virginia.  —  No  suit  shall  be 
maintained  unless  the  parties,  or  one  of 
them,  shall  have  resided  in  the  state  one 
year  next  preceding  the  time  of  bring- 
ing such  suit.     Code  (iSgt),  c.  64,  §  7. 

Wisconsin.  —  No  divorce  shall  be 
granted  unless  the  plaintiff  shall  have 
resided  in  this  state  one  year  imme- 
diately preceding  the  time  of  the  com- 
mencement of  the  action,  except  for 
adultery  alleged  to  have  been  committed 
while  the  plaintiff  was  a  resident 
of  this  state,  or  unless  the  marriage 
was  solemnized  in  this  state  and 
the  plaintiff  shall  have  resided  therein 
from  the  time  of  such  marriage  to  the 
time  of  the  commencement  of  the  ac- 
tion, or  unless  the  action  be  brought 
by  the  wife  and  the  husband  shall  have 


resided  in  this  state  for  one  year  next 
preceding  the  commencement  thereof. 
Stat.  (1898),  §  2359. 

Wyoming.  —  No  divorce  shall  be 
granted  unless  the  plaintiff  shall  have 
resided  in  this  territory  for  six  months 
immediately  preceding  the  time  of 
filing  the  petition,  or  unless  the 
marriage  was  solemnized  in  this  terri- 
tory, and  the  applicant  shall  have  re- 
sided therein  from  the  time  of  the 
marriage  to  the  time  of  the  filing  of 
the  petition.     Rev.  Stat.  (1887),  §  1572. 

1.  marriage  —  Generally.  —  The  bill 
should  contain  an  averment  of  the 
marriage.  Gray  v.  Gray,  15  Ala.  779; 
Brinckle  v.  Brinckle,  10  Phila.  (Pa.)  i; 
Wright  V.  Wright,  6  Tex.  3.  And  it 
should  appear  where  the  marriage  was 
solemnized.  White  v.  White,  5  N.  H. 
476;  Greenlaw  v.  Greenlaw,  12  N,  H. 
200;  Lattier  v.  Lattier,  5  Ohio  538.  And 
when.     Lattier  v.  Lattier,  5  Ohio  538. 

Sufficient  Allegation.  —  An  allegation 
that  on  a  named  day  "  she  was  lawfully 
and  legally  married  to  said  defendant  " 
is  a  sufficient  averment  of  plaintiff's 
marriage,  even  though  followed  by  the 
statement  of  facts  showing  that  her 
consent  was  procured  by  fraud  and 
deception  for  which  she  might  have 
repudiated  the  marriage.  Farley  v. 
Farley,  94  Ala.  501. 

Insufficient  Allegation.  —  A  petition 
for  divorce  which  alleges  the  continuous 
cohabitation  as  husband  and  wife  from 
1867  to  1885,  but  fails  to  allege  that 
such  living  together  was  in  pursuance 
of  a  contract  of  marriage,  is  bad  on 
demurrer.  Such  an  allegation  cannot 
be  regarded  as  the  equivalent  of  an 
allegation  of  marriage.  Andrews  v. 
Andrews,  75  Tex.  609. 

2.  Plaintiff's  Maiden  Name.  —  It  is  not 
necessary  to  allege  the  plaintiff's 
maiden  name  unless  the  prayer  is  that 
such  name  be  restored  to  plaintiff. 

3.  Separation. —  Divorce  should  not 
be  granted  between  a  husband  and 
wife  who  continue  to  cohabit,  and 
separation  must  be  alleged  in  the  com- 
plaint and  proved  on  the  trial.  Burns 
V,  Burns,  60  Ind.  259.  See  also  Klemme 
V.  Klemme,  37  111.  App.  54.. 
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Your  oratrix  further  shows,  that  there  are  now  living  two  children, 
the  offspring  of  said  marriage,  whose  names  and  ages  are  as  follows, 
to  wit:  Mary,  aged/t-^  years,  dind  James,  aged  three  years. i* 

And  your  oratrix  further  shows  unto  the  court,  that  she  has  been 
informed  and  verily  believes,  and  therefore  charges  the  truth  to  be, 
that  the  said  defendant,  disregarding  the  solemnity  of  his  marriage 
vow,  has  since  said  marriage  (^Here  state  cause  for  divorce')!^ 

Your  oratrix  further  represents,  that  the  said  defendant  is  the 
owner  of  {Here  describe  the  real  and  personal  property  owned  by  defend- 
ant, giving  its  value). ^ 

Your  oratrix  further  represents  that  she  is  poor,  without  any  means 
to  support  herself  and  children,  and  to  prosecute  this  suit,  and  that 
the  said  defendant  is  abundantly  able  to  supply  all  the  necessities 
and  wants  of  your  oratrix  and  the  said  children,  but  wholly  neglects 


1.  Children.  —  The  petition  should 
allege  the  names  and  ages  of  the 
children,  if  any.  Lattier  v.  Lattier,  5 
Ohio  538;  How.  Anno.  Stat.  Mich. 
(Supp.  1890),  §  6263/^. 

2.  Oroands  of  Divorce  —  Generally,  — 
The  complaint  or  libel  should  contain  a 
statement  of  the  cause  or  causes  of  the 
application  for  divorce  in  ordinary  and 
concise  language. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  30,  §  29. 

Minnesota.  —  Stat.  (1894),  §  4795. 
New  fersey. — Gen.    Stat.    (1895),    p. 
1263,  §  7. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  895,  §  23. 

Tennessee. — Code  (1896),  §  4205. 
Vermont.  —  Stat.  (1894),  §  2679. 
And  should  contain  allegations  of 
every  fact  the  existence  of  which  is 
made  necessary  by  the  statute  in  order 
to  the  granting  of  the  divorce.  White 
V.  White,  45  N.  H.  121;  McQueen  v. 
McQueen,  82  N.  Car.  471.  These  facts 
should  be  alleged  with  certainty  to  a 
common  intent.  Horner's  Stat.  Ind. 
(1896),  §  1034.  But  impertinent  or 
scandalous  matter  will  be  stricken  out. 
Price  V.  Price,  (N.  J.  Eq.  1886)  3  Atl. 
Rep.  729;  Klein  v.  Klein,  42  How.  Pr. 
(N.  Y.  Super.  Ct.)  166;  Moore  v.  Moore, 
7  Phila.  (Pa.)  308.  In  some  states  it  is 
sufficient  to  state  the  grounds  for  divorce 
in  the  language  of  the  statute.  Brown 
V.  Brown,  2  R.  I.  381. 

For  methods  of  stating  the  various 
grounds  of  divorce  see  infra,  Forms 
Nos.  7766  to  7823. 

Separate  Grounds.  —  A  bill  alleging 
two  grounds  for  divorce,  adultery  and 
habitual  drunkenness,  is  not  for  that 
reason  defective  for  multifariousness. 
McDonald  v.  McDonald,  i  Mich.  N.  P. 


191.  And  so  in  Massachusetts  a  charge 
of  extreme  cruelty  and  adultery  may  be 
joined  in  the  same  libel,  and  the  court 
will  decree  according  to  the  evidence 
produced.  Young  v.  Young,  4  Mass. 
430. 

But  a  cause  of  action  for  an  absolute 
divorce  cannot  be  united  with  one  for 
separation.  Zorn  v.  Zorn,  38  Hun  (N. 
Y.)67;  Hoffman  z/.  Hoffman,  35  How. 
Pr.  (N.  Y.  Supreme  Ct.)  384;  Henry  v. 
Henry,  17  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
411;  contra,  Grant  v.  Grant,  53  Minn. 
i8r.  Thus  a  charge  of  adultery  and  a 
charge  of  extreme  cruelty  cannot  be 
united  in  the  same  bill.  Decamp  v. 
Decamp,  2  N.  J.  Eq.  294;  Snover  v. 
Snover,  10  N.  J.  Eq.  261;  M'Intosh 
V.  M'Intosh,  12  How.  Pr.  (N.  Y.  Su- 
preme  Ct.)  289;  Rose  v.  Rose,  11  Paige 
(N.  Y.)  166;  Smith  v.  Smith,  4  Paige  (N. 
Y.)  92;  Johnson  v.  Johnson,  6  Johns. 
Ch.  (N.  Y.)  163. 

3.  Property — Generally. —  In  an  action 
of  divorce,  the  court  has  no  power  to 
enjoin  the  disposition  of  property  pend- 
ing the  controversy,  unless  there  is 
some  pleading  by  which  an  issue  as  to 
such  property  is  tendered.  Remington 
V.  Superior  Ct.,  69  Cal.  633. 

Where  Alimony  is  Sought,  —  If  ali- 
mony be  sought  for,  the  petition  should 
set  out,  as  near  as  iriay  be,  the  kind  and 
amount  of  the  personal  property,  and 
describe  the  real  estate  of  the  defend- 
ant. Lattier  v.  Lattier,  5  Ohio  53S; 
Decamp  v.  Decamp,  2  N.  J.  Eq.  294. 

Wife's  Separate  Proper- ty.  —  In  a 
divorce  suit  by  a  wife,  her  pleading 
ought  to  allege  what  personal  property 
of  hers  the  husband  has  in  his  posses- 
sion or  control,  to  enable  the  court  to 
make  a  decree  in  her  favor  therefor. 
Weber  v,  Weber,  16  Oregon  163. 
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and  refuses  so  to  do;  and  your  oratrix  is  now  compelled  to  accept 
assistance  from  her  relatives  and  friends,  in  order  to  live  and  subsist 
from  day  to  day;  and  that  your  oratrix  and  the  said  children  are  but 
poorly  supplied  with  clothing  and  other  comforts  of  life  suitable  to 
her  and  their  condition  in  life. 

Your  oratrix  further  represents  that  the  said  defendant  threatens, 
and  your  oratrix  fears  that  he  will  carry  his  threat  into  execution,  to 
sell  all  of  his  said  property  hereinbefore  mentioned  and  described  to 
prevent  your  oratrix  from  obtaining  alimony  therefrom  for  the  sup- 
port of  herself  and  the  said  children,  and  that  the  said  defendant 
ought  to  be  restrained  by  the  injunction  of  this  honorable  court  from 
selling,  assigning,  incumbering  or  otherwise  disposing  of  the  above 
described  property  until  the  hearing  of  this  cause,  and  until  suitable 
provisions  are  made  for  the  support  of  your  oratrix  and  the  said 
children.^ 

And  your  oratrix  positively  avers  that  the  acts  done,  and  the  cause 
of  divorce  charged  in  this  bill  of  complaint,  for  which  divorce  is 
sought,  were  committed  without  the  consent,  connivance,  privity  or 
procurement  of  your  oratrix,  and  that  this  bill  is  not  founded  on  or 
exhibited  in  consequence  of  any  collusion,  agreement  or  understand- 
ing whatever  between  the  parties  thereto,  or  between  your  oratrix 
and  any  other  person. ^ 

Forasmuch,  therefore,  as  your  oratrix  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  and  to  the  end  that  the  said 
John  Doe,  who  is  made  party  defendant  to  this  bill,  may  be  required 
to  make,  without  oath  (his  answer  on  oath  being  hereby  expressly 
waived),  full,  true  and  direct  answer  to  the  said  bill,  that  your  ora- 
trix may  be  divorced  and  forever  freed  from  the  bonds  of  matrimony 
now  existing  between  her  and  the  said  defendant  (or  may  be  sepa- 
rated from  the  bed  and  board  of  the  defendant);  that  the  care, 
custody  and  education  of  the  said  children  may  be  awarded  to  your 
oratrix;  that  this  court  will  decree  to  your  oratrix  such  portions  of 
the  property  of  the  said  defendant,  or  such  sums  of  money  to  be  paid 
by  the  said  defendant  to  your  oratrix,  as  this  court  may  deem  neces- 
sary and  proper  for  the  maintenance  of  your  oratrix  and  the  said 
children,  and  that  the  said  defendant  may  be  required  to  pay  to  your 
oratrix  a  sufficient  sum  of  money  to  enable  her  to  employ  counsel 
and  to  prosecute  this  suit,  and  for  the  support  of  your  oratrix  and 

1.  Grounds  for  Injunction.  —  In  an  been  held  to  be  not  necessary  for  plain- 
action  for  divorce  and  alimony,  the  tiff  to  negative  connivance,  etc.,  on  his 
plaintiff,  upon  a  proper  showing,  is  part  in  procuring  the  wrong  corn- 
entitled  to  an  injunction  restraining  plained  of.  Young  zx.  Young,  i8  Minn, 
the  defendant  from  disposing  of  his  go.  But  this  may  be  made  necessary 
property  to  defeat  the  claim  for  alimony,  by  statute,  and  the  statutes  cited  infra, 
Wharton  v.  Wharton,  57  Iowa  696.  in   Forms  Nos.  7766  to  7823,  should  be 

Facts  Affecting  Custody  of  Children. —  carefully  consulted.     The  rule  in  cases 

In  an  action  for  divorce,   when  one  of  where    the    divorce    is    sought    on    the 

the  issues  to  be  determined  is  who  shall  ground  of  cruelty  seems  to  be  that  the 

have  the  custody  of  the  children,  it  is  circumstances  should  be  stated  so  that 

proper  to  insert  in  the  pleading  allega-  it   will    appear  that  the  cruel  conduct 

tions  of   fact    pertinent    to  that    issue,  was  not  provoked.     See  infra.   Forms 

Vermilye  v.  Vermilye,  32  Minn.  499.  Nos.  7785  to  7794. 

2.  Negativing  Connivance,  etc.  —  It  has 
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the  said  children  during  the  pendency  of  this  suit,  and  that  the  said 
defendant  may  be  restrained  by  the  injunction  of  this  court  from 
selling,  assigning,  incumbering  or  otherwise  disposing  of  the  above 
described  property,  hereinbefore  mentioned  and  described,  until  the 
further  order  of  this  court;  and  that  your  oratrix  may  have  such 
other  and  further  relief  in  the  premises  as  equity  may  require,  and  to 
this  honorable  court  shall  seem  meet: 

May  it  please  the  court  to  grant  unto  your  oratrix  the  people's 
writ  of  injunction,  to  be  directed  to  the  said  John  Doe.,  restraining 
him  from  selling,  assigning  or  otherwise  disposing  of  the  property, 
hereinbefore  mentioned  and  described,  until  the  further  order  of  this 
court,  and  that  your  oratrix  may  have  such  other  and  further  relief 
in  the  premises  as  equity  may  require,  and  to  this  honorable  court 
shall  seem  meet. 

May  it  also  please  the  court,  the  premises  being  considered,  to  grant 
unto  your  oratrix  the  people's  writ  of  subpoena,  to  be  issued  out  of 
and  under  the  seal  of  this  honorable  court,  to  be  directed  to  the  said 
defendant,  John  Doe,  therein  and  thereby  commanding  him,  on  a  cer- 
tain day,  and  under  a  certain  penalty  to  be  therein  inserted,  person- 
ally to  be  and  appear  before  this  honorable  court,  then  and  there  to 
answer  all  and  singular  the  matters  and  things  hereinbefore  set  forth, 
and  to  stand  to,  abide  by  and  perform  such  order  and  decree  herein 
as  shall  be  agreeable  to  equity  and  good  conscience,  and  your  oratrix 
will  ever  pray,  etc.^ 

Jane  Doe.^ 


1.  Prayer  —  Generally.  —  The  petition 
or  bill  must  conclude  with  a  prayer  for 
the  relief  sought.  Pillow  v.  Pillow,  5 
Yerg.  (Tenn.)  420;  Tenn.  Code  (1896), 
§  4205.  As  to  the  proper  prayer  for 
process,  etc.,  see  the  title  Bills  in 
Equity,  vol.  3,  p.  417. 

Alimony. — A  prayer  for  alimony  is 
properly  'included.  Galusha  v.  Galu- 
sha,  138  N.  Y.  272;  Damon  v.  Damon, 
28  Wis.  510. 

Ancillary  relief,  such  as  the  custody 
of  children,  injunction,  etc.,  may  be 
prayed  on  a  proper  case  made.  See 
supra,  note  i,  p.  11. 

General  Relief.  —  Where  the  defend- 
ant has  answered,  the  court  may,  un- 
der the  prayer  for  general  relief  in  the 
complaint,  grant  any  relief  consistent 
with  the  facts  alleged  in  the  complaint, 
but  no  relief  can  be  granted  beyond 
that  which  is  authorized  by  the  facts 
stated  in  the  pleading.  Cummings  v. 
Cummings,  75  Cal.  434. 

Double  Aspect.  —  Where  the  com- 
plaint states  facts  warranting  a  judg- 
ment for  divorce  and  alimony  and  facts 
warranting  an  annulling  of  the  mar- 
riage, and  the  prayer  is  for  both  forms 
of  relief,  the  action  is  treated  as  one  for 
divorce  and  alimony.     Gibson  v.  Gib- 


son, 46  Wis.  449.  And  if  the  bill  or 
complaint  states  a  cause  of  action  it 
may  be  good  as  a  complaint  to  annul  a 
marriage,  although  the  bill  fail  as  a 
petition  for  divorce,  and  as  such  be 
bad.     Tefft  v.  Tefft,  35  Ind.  44. 

2.  Signature.  —  Every  libel  shall  be 
signed  by  the  libellant,  if  of  sound 
mind  and  of  legal  age  to  consent  to  the 
marriage;  otherwise  it  may  be  signed 
by  the  guardian  of  the  libellant,  or 
by  a  person  admitted  by  the  court  to 
prosecute  the  libel  as  his  or  her  next 
friend. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
146,  §  7- 

New  Hampshire.  —  Pub.   Stat.  (1891), 

c.  175.  §  9- 

Rhode  Island.  —  Gen.  Laws  (1896),   c. 

195.  §  9- 

Vermont.  —  Stat.  {1894),  §  2679. 

A  libel  for  divorce  which  is  not 
signed  by  the  libellant  is  fatally  defect- 
ive. Philbrick  v.  Philbrick,  27  Vt.  786. 
But  the  libel  need  not  be  actually 
signed  by  the  libellant  if  the  signature 
be  written  in  her  presence  and  by  her 
direction.  Daniels  v.  Daniels,  56  N.  H. 
219. 

Since  the  Pennsylvania  act,  June  8, 
1893,  giving  a  married  woman  power 
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Jeremiah  Mason,  Solicitor  and  of  Counsel  for  Complainant. 


ss. 


State  of  Michigan,  \ 
County  of  Ingham.  \ 

On  this  second  day  of  January,  a.  d.  i897,  before  me  personally 
came  the  above  named  Jane  Doe  and  made  oath  that  she  has  read 
(or  heard  read')  the  foregoing  bill  of  complaint  by  her  subscribed, 
and  knows  the  contents  thereof,  and  that  the  same  is  true  of  her  own 
knowledge,  except  as  to  the  matters  which  are  therein  stated  to  be 
on  her  information  and  belief,  and  as  to  those  matters  she  believes  it 
to  be  true,  and  further  that  there  is  no  collusion,  understanding  or 
agreement  whatever  between  herself  and  the  defendant  herein,  in 
relation  to  her  application  for  divorce. ^ 

Norton  Porter,  Notary  Public,  Ingham  Co.,  Mich. 


to  sue  as  if  unmarried,  it  is  unnecessary 
for  a  libel  for  divorce  to  be  signed  by 
libellant's  next  friend.-  Everett  v. 
Everett,  5  Pa.  Dist.  Rep.  160. 

1.  Verification.  —  A  verification  as  in 
other  suits  will  be  sufficient  in  the  ab- 
sence of  any  statute  prescribing  a  form. 
Warner  z/.  Warner,  ii  Kan.  121;  Kelly 
t/.  Kelly,  18  Nev.  49.  But  where  the 
statute  prescribes  the  form  of  verifica- 
tion this  form  must  be  strictly  followed. 
Hoffman  v.  Hoffman,  30  Pa.  St.  417; 
Burdick  v.  Burdick,  7  Wash.  533.  Thus 
the  requirement  of  How.  Anno.  Stat. 
Mich.  (1882),  §  6232,  as  amended  Laws 
(1887),  No.  137,  that  the  oath  or  affirma- 
tion administered  to  the  complainant 
in  swearing  to  a  bill  for  divorce  shall 
negative  the  existence  of  any  collusion, 
understanding  or  agreement  whatever 
between  the  affiant  and  the  defendant 
in  relation  to  the  application  for  di- 
vorce, is  mandatory,  and  its  absence 
cannot  be  waived  by  any  act  of  the  de- 
fendant. Ayres  v.  Gartner,  90  Mich. 
380.  But  still,  where  the  jurat  states 
that  "  there  is  no  agreement  or  under- 
standing" between  the  parties  in  rela- 
tion to  the  application  for  a  divorce, 
the  defendant  should  not  be  permitted 
to  object  for  the  first  time  in  the  su- 
preme court  that  the  form  is  not  in 
strict  conformity  with  the  statute,  she 
having  appeared,  answered,  contested 
the  case  and  filed  a  petition  to  set  aside 
the  decree  appealed  from.  Holcomb  v. 
Holcomb,  100  Mich.  421.        ^ 

And  in  De  Armond  v.  De  Armond, 
g2  Tenn.  40,  where  complainant's  affi- 
davit to  a  bill  of  divorce  was  in  these 
words,  to  wit:  "That  the  statements 
made  in  the  above  bill,  of  her  own 
knowledge,  are  true,  and  those  made 


upon  information,  she  verily  believes 
to  be  true,  and  that  the  above  com- 
plaint is  not  made  out  of  collusion,  but 
in  sincerity  and  truth,  and  for  the  pur- 
poses expressed  in  the  bill,"  it  was  held 
that  the  affidavit  was  fatally  defective 
in  several  particulars:  first,  it  fails  to 
state  that  the  complaint  was  not  made 
out  of  "  levity  ";  second,  it  fails  to  nega- 
tive collusion  "with  the  defendant"; 
third,  it  fails  to  state  that  the  complaint 
was  made  for  the  "  causes  "  mentioned 
in  the  bill. 

The  fact  that  a  petition  for  divorce 
was  not  sworn  to  is  not  such  a  vital 
defect  as  would  defeat  the  jurisdiction 
of  the  court  and  render  the  decree 
void.  McCraney  f.  McCraney,  5  Iowa 
232. 

Statutes  relating  to  the  verification 
exist  as  follows,  to  wit: 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  2509. 

Delaware.  —  Rev.  Stat.  (1893),  p.  596, 

Iowa.  —  Code  (1897),  §  3173. 

Kansas. —  Gen.  Stat.  (1897),  c.  96, 
§56. 

Michigan.  —  How.  Anno.  Stat.  (Supp. 
(1890),  §  6232. 

Mississippi.  —  Anno.  Code  (1892),  § 
1568. 

Missouri.  —  Rev.  Stat.  (1889),  § 
4501. 

Nevada. — Gen.  Stat.  (1885),  §  491. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1268,  §  7. 

North  Carolina.  —  Code  (1883),  § 
1287. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  686,  §  17. 

Tennessee.  —  Code  (1896),  §  4206. 

(/tah.  —  Rev.  Stat.  (1898),  §  121 1. 
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Form  No.  7765. 

(  Title  of  court  and  cause,  y- 

The  plaintiff  above  named  alleges: 

I.  That  she  is  now,  and  has  been  for  more  than  two  years  imme- 
diately preceding  the  filing  of  this  complaint  {ox  petition).,  a  resident 

of  the  state  of  and  for  more  than  six  months  last  past  has 

resided  in county;  and  that  such  residence  has  been  in  good 

faith  and  not  for  the  purpose  of  obtaining  a  divorce.^ 

II.  That  the  plaintiff,  whose  maiden  name  was  Jane  Roe^  married 
the  diti^rvdiZXiX.  John  Doe  on  \.\i^  first  day  oi  May.,  i893,  in  the  city  of 
Chicago,  Cooh  county,  li/inois;^  and  said  parties  lived  together  as  man 
and  wife  until  the  sixteenth  day  of  October,  iS93,  when  defendant 
separated  from  plaintiff  and  the  parties  have  not  since  cohabited.** 

III.  That  {Here  allege  cause  for  divorce).^ 

IV.  That  the  issue  of  said  marriage  is  otie  child,  whose  name  is 
James  Doe,  and  who  is  three  years  old  and  is  now  living  with  plaintiff.'' 

V.  That  the  defendant  is  leading  an  immoral  life,  and  has  no  per- 
manent home  {state  other  facts  showing  him  unfit  as  a  custodian),  and 
is  not  a  proper  person  to  have  the  custody,  care  and  education  of 
the  child.8 

VI.  That  the  plaintiff  has  no  money  or  property  in  her  own  right 
or  possession  and  no  means  with  which  to  prosecute  this  suit  and 
maintain  herself  and  her  child,  except  {Here  describe  her  property,  if 
any),  and  that  defendant  has  neglected  and  refused  to  support  or  to 
contribute  to  the  support  of  the  plaintiff  and  said  child. 

VII.  That  defendant  has  personal  property  consisting  of  {describe 
property)  worth  the  sum  of  two  thousand  dollars  and  is  the  owner  in 

fee  of  the  following  described  real  estate  situated  in county, 

state  of ,  to  wit,  {describe  real  estate).^ 

Wherefore  the  plaintiff  demands  judgment  that  the  bonds  of  matri- 
mony between  herself  and  the  defendant  be  dissolved  {or  for  a  sepa- 
ration from  the  bed  and  board  of  defendant  forever  or  for  a  limited  time); 
that  the  custody  of  the  child  James  Doe  be  awarded  to  plaintiff;  that 
the  court  require  the  defendant  to  pay  to  the  clerk  of  this  court  a 
reasonable  sum  as  alimony  and  also  a  reasonable  sum  for  the  main- 
tenance of  said  child;  that  said  sums  allowed  as  alimony  and  main- 
tenance be  made  a  lien  upon  the  real  estate  of  the  defendant;  and 
for  such  other  relief  as  may  be  just  and  equitable. ^° 

Jane  Doe, 
by  her  Attorney,  ^^  Jeremiah.  Mason. 

1.  Por  the  formal  parts  of  a  complaint  6.  Separation.  —  See    supra,    note    3, 
or  petition  in  a  particular  jurisdiction  p.  9.                                                 ' 
consult  the  title  Complaints,    vol.  4,  6.  Grounds   of   Divoroe,  —  See    supra, 
p.  loig.  note  2,  p.  10. 

2.  Domicile    of   Parties.  —  See    supra,  7.  Children. — See  j«/r<z,  note  i,  p.tio. 
note  3,  p.  4-  8.  Pacts  Affecting  Custody  of  Children. — 

8.  Plaintiff's  Maiden  Name. — Seej«/ra,     See  supra,  note  i,-p.  ii. 
note  2,  p.  9.  9.  Property. — See  supra,  note  3,  p.  10. 

4.  Marriage.  — See    supra,    note     i,       10.  Prayer.  —  See  supra,  note  i,  p.  12. 
p.  9.  11.  Signatore,  —  See    supra,      note  2, 

p.  12. 
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State  of 


County 


■'  i  ss. 


I,  Jane  Doe,  plaintiff  in  the  above  entitled  action,  do  solemnly 
swear  that  I  have  read  the  above  petition  and  believe  the  facts 
stated  therein  to  be  true.^ 

Jane  Doe. 

Subscribed  in  my  presence,  and  sworn  to  before  me,  this  third  da.y 
of  May,  1 897. 

(seal)  Richard  Roe,  Notary  Public. 


b.  On  Speeial  Grounds. 
(1)   Of  Absence  Without  Being  Heard  From.^ 

Form  No.  Tjtt. 

(Conn.  Prac.  Act,  p.  75,  No.  II2.)* 

{Commencing  as  in  Form  No.  5912.) 

1.  The  plaintiff,  whose  maiden  name  was  Jane  Roe,  and  the  defend- 
ant intermarried  ykjjwa^ry  ii'/,  xS70.* 

2.  On  February  1st,  i872,  the  defendant  departed  on  a  voyage 
to  Turk's  Island  and  has  been  absent  from  the  plaintiff  and  from  the 
state  ever  since  and  for  more  than  seven  years,  and  has  not  been 
heard  from  during  said  time  by  the  plaintiff  or  by  any  other  person 
to  her  knowledge. 

3.  The  plaintiff  and  defendant  have  two  minor  children,  issue  of 
their  marriage,  John  Doe,  aged  nine  years,  and  Mary  Doe,  aged  eight 
years. 

4.  The  defendant  owns  real  and  personal  estate  to  the  value  of 
^,000. 

The  plaintiff  claims: 

1.  A  divorce. 

2.  The  custody  of  the  two  children. 

3.  Alimony. 

4.  That  her  name  be  changed  to  Jane  Roe. 
(^Concluding  as  in  Form  No.  5912.') 

1.  Verification.  —  See  supra,  note  i,  Rhode  Island. — Gen.  Laws  (1896),  c. 
p.  13.     This  form   of  verification    was     195,  §  i. 

held  sufficient  in   Burdick  v.  Burdick,  Vermont.  —  Stat.  (1894),  §  2674. 

7  Wash.   533.  \n  Connecticut  SLViA  Vermont  the  period 

2.  Absence  withOTit  being  beard  from  of  absence  is  seven  years;  in  A^ijw/^aw/- 
during  all,  of  a  specified  period  is  a  sAire,  three  years;  and  in  Rhode  Island 
ground  for  divorce  in  the  following  such  absence  as  raises  the  presumption 
states,  to  wit:  that  the  absentee  is  actually  dead. 

Connecticut.  —  Gen.  Stat.  (1888),  §  Eequisites  of  Complaint,  Libel,  etc.,  Gener- 
2802.  aUy.  — Consult  the  annotations  to  Forms 

New  Hampshire.  —  Pub.  Stat.  (1891),     Nos.  7764  and  7765,  supra. 
c.  175,  §  5.  3.  Connecticut.  — Gen.   Stat.   (1888),  § 

2802.     See  also  supra,  note  2. 
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Form  No.  7767.' 

To  the  Supreme  Court. 
Strafford.,  ss. 

Jane  Doe,  of  Madbury^  in  the  county  of  Straff ora,  complains  against 
John  Doe  of  said  Madbury,  and  says  that  sHe  was  lawfully  married  to 
the  said  John  Doe,  at  Madbury  aforesaid,  on  the  first  day  of  June,  1S8O, 
and  has  always  behaved  as  a  faithful  and  dutiful  wife,  yet  the  said 
John  Doe,  in  total  disregard  of  his  marriage  covenant  and  duty,*  on 
or  about  the  first  day  of  May,  \2,92,  left  the  said  town  of  Madbury, 
where  until  then  he  had  been  residing  since  the  day  of  his  marriage 
as  aforesaid,  to  go  to  the  province  of  Pitiar  del  Rio,  in  the  island  of 
Cuba,  and  was  last  heard  of  at  Havana,  in  the  island  of  Cuba,  and  is 
now  absent,  and,  if  living,  in  parts  unknown,  and  has  been  absent 
and  not  heard  of  more  than  three  years  last  past,  to  wit,  from  the  first 
day  oi  June,  i892,  to  date. 

The  said  complainant  lived  with  her  said  husband  after  their  inter- 
marriage as  aforesaid  at  Madbury,  in  said  county  of  Strafford,  con- 
tinuously from  the  day  of  said  marriage  to  the  time  of  his  departure 
as  aforesaid,  and  has  continuously  resided  in  said  Madbury  from 
that  date  to  the  filing  of  this  petition. 

Wherefore  the  said  Jane  Doe  prays  that  a  divorce  from  the  bonds 
of  matrimony  between  herself  and  said  Joh7i  Doe  may  be  decreed  and 
for  such  other  relief  as  may  be  just. 

Jane  Doe. 

(2)  Of  Adultery. 

(a)  Generally.^ 

1,  New  Hampshire. —  Pub.  Stat.  (1891),         Iowa.  —  Code  (1897),  §  3174. 

c-   175.   §   5-     See    also  supra,  note  2,  Kansas.  —  Gen.    Stat.    (1897),  c.   96, 

P-  15-  §  53. 

2.  Adnltery  committed  by  either  party  Kentucky.  —  Stat.  (1894),  §  21 17. 
after  marriage  is  a  ground  for  divorce  Maine.  —  Rev.  Stat.  (1883),  c.  60,  §  2. 
in  the  following  states  and  territories,  Maryland.  —  Pub.  Gen.  Laws  (1888), 
to  wii:  art.  16,  §  36. 

Alabama.  — Civ.  Code  (1886),  §  2322.  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

Arizona.  —  Rev.  Stat.  (1887),  §  2111.  146,  §  i. 

Arkansas. — Sand.  &  H.  Dig.  (1894),  Michigan.  —  How.  Anno.  Stat.  (1882), 

§  2505.  §  6228. 

California.  —Civ.  Code  (1897),  §  92.  Minnesota.  —  Stat.  (1894),  §4790. 

Colorado.  —  Mills' Anno.  Stat.  (1891),  Mississippi.  — Anno.    Code    (1892),  § 

§1562.  1562. 

Connecticut.  —  Gen.     Stat.    (1888),   §  i^Tiw^wrj.— Rev.  Stat.  (1889),  §4500, 

2802.  Montana.  —  Civ.  Code  (1895),  §  132. 

ZJ^-Zaa/ar^.  —  Rev.  Stat.  (1893),  p.  595,  Nebraska.  —  Comp.    Stat.    (1897),    § 

§  I.  2861. 

District  of  Columbia.  —  Comp.   Stat.  Nevada.  —  Gen.  Stat.  (1885),  §  491. 

(1894),  c   30,  §  34.  New  Hampshire.  —Pub.  Stat.  (1891), 

Florida.  — Rev.  Stat.  (1892),  §  1480.  c.  175,  §  5. 

Georgia.  —  2  Code  (1895),  ^  2426.  New  Jersey. —G&n.    Stat.    (1895),    p. 

Idaho.  —  Rev.  Stat.  (1887),  g  2457.  1274,  §  40. 

Illinois.  —  Starr   &  C.   Anno.    Stat.  New  Mexico.  —  Comp.    Laws   (1897), 

(1896),  c.  40,  par.  I.  §  1431. 

Indiana.  —  Horaev's     Stat.     (1896),  iV>7f  Fbr>6. —  Birds.  Rev.  Stat.  (1896), 

§  1032.  p.  892,  §  15. 
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North  Carolina.  —  Code  (1883),  § 
1285. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  2737. 

Ohio. — Bates'  Anno.  Stat.  (1897),  § 
5689. 

Oklahoma. — Stat.  (1893),  §  4543. 

Oregon.  —  Hill's  Anno.   Laws  (1892), 

§495. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  682,  §  I. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
195.  ^  2. 

Tennessee.  — Code  (1896),  §  4201. 

Texas.  —  Rev.  Stat.  (1895),  art.  2977. 

Utah.  —  Rev.  Stat.  (1898),  §  1208. 

Vermont.  —  Stat.  (1894),  §  2674. 

Virginia.  — Code  (1887),  §  2257. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5716. 

West  Virginia.  —  Code  (1891),  c.  64, 

Wisconsin. — Stat.  (1898),  §  2356. 

Wyoming.  — Rev.  Stat.  (1887),  §  1571. 

In  Kentucky,  such  lewd  and  lascivious 
behavior  on  the  part  of  the  wife  as  prove 
her  to  be  unchaste  is  sufficient  without 
proof  of  an  act  of  adultery.  Ky.  Stat. 
{1894),  §  2"7. 

Beqtiisites  of  Complaint,  Libel,  etc., 
{generally.  —  Consult  the  annotations 
to  Forms  Nos.  7764  and  7765,  supra. 

Adultery,  How  Charged  —  Generally.  — 
The  charge  of  adultery  should  be 
stated  with  reasonable  certainty  as  to 
time  and  place,  so  as  to  enable  the  de- 
fendant to  prepare  to  meet  it  at  the 
trial.  Conant  v.  Conant,  10  Cal.  249; 
Clutch  V.  Clutch,  I  N.  J.  Eq.  474;  Codd 
V.  Codd,  2  Johns.  Ch.  (N.  Y.)  224; 
Whittington  v.  Whittington,  2  Dev.  & 
B.  L.  (19  N.  Car.)  64;  Lattier  v.  Lattier, 
5  Ohio  538;  Miller  v.  Miller,  92  Va.  196, 
and  cases  cited  infra,  this  note. 

In  Freeman  v.  Freeman,  39  Minn. 
370,  it  is  said:  "As  the  result  of  the 
decisions  it  may  be  stated  that  in  gen- 
eral, in  alleging  the  adultery,  the  cir- 
cumstances of  lime,  place  and  person 
must  be  stated  with  definiteness.  That 
degree  of  certainty  is  required  because 
generally,  where  there  is  enough  to 
justify  alleging  the  fact  of  adultery, 
the  party  is  able  to  state  those  circum- 
stances. There  may,  however,  be  such 
a  condition  of  things  as  will  justify  the 
party  in  alleging,  and  the  jury  in  find- 
ing, the  fact  of  adultery,  although  the 
party  may  be  unable  to  state  some  one 
of  the  particulars.  In  such  a  case,  the 
party,  when  called  on  to  make  his 
allegations  more  definite  and  certain, 
Hiust  excuse  himself  by  showing  such 
7  E.  of  F.  P.  — 2. 


a  condition  of  things."  See  also  Lat- 
tier V.  Lattier,  5  Ohio  538. 

Where,  by  statute,  adultery  is  made  a 
specific  ground  of  divorce,  as  is  also 
such  misconduct  as  destroys  the  hap- 
piness of  the  petitioner  and  defeats  the 
purpose  of  the  marriage  relation, 
adultery  must  be  specifically  charged 
to  make  proof  thereof  admissible. 
Trubee  v.  Trubee,  41  Conn.  36. 

Name  of  Pariiceps  Criminis. —  If  the 
name  of  the  particeps  crimints  is  known, 
it  should  be  stated.  Scheffling  v. 
Scheffling,  44  N.  J.  Eq.  438;  Miller  v. 
Miller,  20  N.  J.  Eq.  216;  Whittington 
V.  Whittington,  2  Dev.  &  B.  L.  (19  N. 
Car.)  64.  But  if  unknown  it  will  be 
sufficient  to  allege  that  defendant  com- 
mitted adultery  with  a  person  whose 
name  is  unknown  to  plaintiff.  Farley 
V.  Farley,  94  Ala.  501;  Holston  v.  Hol- 
ston,  23  Ala.  777;  Choate  v.  Choate,  3 
Mass.  391;  Farr  v.  Farr,  34  Miss.  597; 
Black  V,  Black,  27  N.  J.  Eq.  664,  26  N. 
J.  Eq.  431;  Mitchell  v.  Mitchell,  61  N. 
Y.  398;  Germond  v.  Germond,  6  Johns. 
Ch.  (N.  Y.)  347;  Morrell  v.  Morrell,  i 
Barb.  (N.  Y.)  318;  Dunlap  v.  Dunlap, 
Wright  (Ohio)  210;  Garrat  v.  Garrat, 
4  Yeates  (Pa.)  244;  Sanders  v.  Sanders, 
25  Vt.  713;  Miller  v.  Miller,  92  Va.  196. 

But  where  a  particeps  criminis  is 
named,  plaintiff's  evidence  should  be 
confined  to  the  specific  charge  put  in 
issue,  although  the  charge  is  general 
that  defendant  had  "committed  adul- 
tery withyi3«^  Doe  and  others  to  the 
plaintiff  unknown."  Miller  v.  Miller, 
20  N.  J.  Eq.  216;  Germond  v.  Germond, 
6  Johns.  Ch.  (N.  Y.)  347;  Garrat  v. 
Garrat,  4  Yeates  (Pa.)  244.  See  also 
Kane  v.  Kane,  3  Edw.  Ch.  (N.  Y.)  389. 

Time  and  Place.  —  The  time  when 
and  place  where  the  offense  was  com- 
mitted must  be  stated.  Scheffling  v. 
Scheffling,  44  N.  J.  Eq.  438,  and  cases 
cited  supra,  this  note.  And  these  must 
be  stated  with  reasonable  certainty. 
Thus,  a  bill  which  charges  "  that  the 
defendant  at  various  times  and  on 
various  occasions  since  the  marriage 
committed  adultery  with  a  servant  girl 
of  complainant,  and  other  females," 
is  demurrable  for  vagueness  and  un- 
certainty. Farr  v.  Farr,  34  Miss.  597. 
But  in  laying  the  time  it  will  be  suf- 
ficient if  the  month  and  year  are  given, 
without  specifying  the  particular  day. 
Scheffling  v.  Scheffling,  44  N.  J.  Eq. 
438,  citing  Marsh  v.  Marsh,  16  N.  J. 
Eq.  391;  Black  v.  Black,  27  N.  J.  Eq. 
664;  Mitchell  V.  Mitchell,  61  N.  Y.  398. 
And  a  time  certain  need  not  be  alleged 
17  Volume  7. 


7768. 


DIVORCE  AND  SEPARATION. 


11^2>. 


aa.  Particeps  Criminis  Known. 


Form  No.  7768.' 
{Commencing  as  in  Form  No.  776 Jf.,  and  continuing  down  to  *.) 


when  the  name  of  the  person  with  whom 
and  the  place  at  which  the  offense  is 
alleged  to  have  been  committed  are  set 
forth.     Black  v.  Black,  26  N.  J.  Eq.  431. 

Where  a  libel  for  a  divorce  alleges 
an  act  of  adultery  on  one  day,  the  court 
will  permit  an  amendment  charging 
the  act  on  another  day.  Tourtelot  v. 
Tourtelot,  4  Mass.  506. 

Negativing  Condonation  or  Connivance. 
—  A  complaint  for  divorce  on  the 
ground  of  adultery  need  not  show  that 
the  adultery  upon  which  it  is  based  has 
not  been  condoned,  nor  that  it  was  not 
committed  by  the  procurement  or  with 
the  connivance  of  plaintiff.  Young  v. 
Young,  i3  Minn.  90;  Steel  v.  Steel,  104 
N.  Car.  631;  Earp  v.  Earp,  i  Jones'  Eq. 
(54  N.  Car.)  239.  Contra,  Burdick  v. 
Burdick,  7  Wash.  533,  in  which  case  it 
was  held  that  the  complaint  is  insuf- 
ficient if  it  fail  to  allege  that  the  adul- 
tery was  unforgiven;  but  that  such 
defect  is  cured  by  judgment,  where 
proof  shows  such  facts  to  have  been 
omitted  without  objection. 

Innocence  of  Libellant,  —  A  petition 
for  divorce  because  of  adultery  by  the 
defendant  need  not  allege  that  the 
petitioner  has  not  been  guilty  of  adul- 
tery. Edwards  v.  Edwards,  Phil.  L. 
(61  N.  Car.)  534. 

Sufficient  Allegations. —  An  allegation 
that  defendant  is  living  "  in  open  and 
notorious  adultery "  with  a  person 
named,  the  time  and  place  being  given, 
is  sufficient.  Marble  v.  Marble,  36 
Mich.  386. 

An  allegation  that  defendant  is  "liv- 
ing in  adulterous  intercourse  "  is  suf- 
ficiently definite,  and  does  not  require 
a  bill  of  particulars.  Carpenter  z/.  Car- 
penter, (Supreme  Ct.)  17  N.  Y.  Supp. 
195- 

In  Hancock's  Appeal,  64  Pa.  St.  470, 
the  libellant  charged  that  "  for  a  con- 
siderable time  past  the  defendant  had 
given  himself  up  to  adulterous  practices 
and  had  been  guilty  of  adultery  with  a 
certain  female  called  Julia  McKeon, 
and  divers  other  persons  to  the  peti- 
tioner unknown  "  This  was  held  suf- 
ficient under  the  act  of  March  13,  1815. 
without  any  statement  of  time,  place  or 
circumstances. 

An  allegation  that  "the  defendant 
is   now  a  common  prostitute  "  is  suf- 
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ficient,  if  sustained  by  proof.  Dis- 
mukes  v.  Dismukes,  i  Tenn.  Ch.  266. 

Insufficient  Allegations.  —  In  Freeman 
V.  Freeman,  39  Minn.  370,  the  fifth 
paragraph  of  the  complaint  alleged,  on 
information  and  belief,  "  that  at  divers 
times  between  March  i,  i8<y5>,  and  the 
commencement  of  the  action  (March 
14,  1888),  and  at  divers  places  in  the 
county  of  Freeborn,  but  at  what  particu- 
lar times  and  places  plaintiff  is  unable 
more  particularly  to  state,  said  defend- 
ant has  committed  adultery  with  men 
whose  names  are  unknown  to  plaintiff." 
In  sustaining  a  motion  to  have  the 
complaint  more  definite  and  certain, 
the  court  said,  referring  to  this  para- 
graph: "  It  contains  no  element  of 
certainty.  As  the  plaintiff  made  no 
showing  of  excuse  for  the  indefinite- 
ness  *  *  *  the  court  ought  to  have 
granted  defendant's  motion." 

In  Heyde  v.  Heyde,4  Sandf.  (N.  Y.) 
692,  the  following  allegation  was  held 
insufficient:  "the  defendant,  since  the 
marriage,  viz.,  in  the  month  of  Novem- 
ber. i%ji,  committed  adultery  with  a 
female  in  the  city  of  New  York,  whose 
name  is  unknown  to  the  plaintiff,  and 
the  particular  circumstances  whereof 
are  unknown  to  the  plaintiff,  but  which 
she  expects  to  be  able  to  prove  at  the 
trial  of  this  cause."  This  decision  was 
approved  in  Conant  v.  Conant,  10  Cal. 
249.  In  Mitchell  v.  Mitchell,  61  N.  Y. 
409,  however,  it  was  observed  that 
such  allegations  would  have  been  suf- 
ficient if  plaintiff  had  alleged  "  that 
she  could  not  state  with  more  particu- 
larity in  what  part  of  the  city  of  New 
York  the  ofifense  occurred;  the  state- 
ment was  only  that  the  particular  cir- 
cumstances thereof  were  unknown  to 
her,  but  that  she  expected  to  be  able  to 
prove  them  at  the  trial." 

It  is  not  sufficient  to  allege  that  "on 

the day  of ,   187.?  and  'jj,  the 

defendant  committed  adultery  in  said 
county  with  one  Andrew  Harris,  and 
divers  other  persons  to  petitioner  un- 
known, as  petitioner  is  informed  and 
believes,  and  he  charges  that  she  is 
now  simply  a  common  prostitute. "^ 
Dismukes  v.  Dismukes,  1  Tenn.  Ch. 
266. 

1.  Consult,  generally,  note  2,  p.  i6» 
supra. 
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And  your  oratrix  further  shows  that  she  has  been  informed,  and 
verily  believes,  and  therefore  charges  the  truth  to  be,  that  this 
defendant,  disregarding  the  solemnity  of  the  marriage  vow,  hath 
since  said  marriage  committed  adultery  and  had  illicit  carnal  inter- 
course with  divers  persons,  whose  names  are  at  present  unknown  to 
your  oratrix,  at  divers  times  and  places;  but  at  what  times  and  places 
your  oratrix  is  not  informed.  And  further,  that  on  or  about  the 
second  day  ol  December,  a.  d.  i85^  at  the  City  Hotel  in  Springfield  \n 
the  state  of  Illinois,  this  defendant  did  commit  adultery  and  have 
illicit  carnal  intercourse  with  one  Mary  Roe. 

Your  oratrix  further  represents  that  the  said  defendant  is  the 
owner  {concluding  as  in  Form  No.  776]/). 

Form  No.  7769.* 

{Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *.) 

III.  That  on  or  about  t\\&  first  day  oi  February,  i89^  the  defend- 
ant committed  adultery  at  the  house  oi  John  Roe,  at  No.  6  Main  street 
in  the  city  of  Lincoln,  state  of  Nebraska,  with  one  Mary  Roe. 

IV.  {Concluding  as  in  Form  No.  7765.) 

Form  No.  7770. 

(Conn.  Prac.  Act,  p.  75,  No.  II2.)» 

{Commencing  as  in  Form  No.  7766,  and  continuing  down  to  *.) 

2.  On  divers  days  betvi&en  June  1st,  iS79,  and /uly  1st,  iS79,  the 
defendant  committed  adultery  at  Hartford  with  one  Jane  Stiles. 

3.  The  plaintiff  and  defendant  have  {concluding  as  in  Form  No.  7766). 

Form  No.  7771.* 

In  Chancery  of  New  Jersey. 
To  his  Honor  Theodore  Runyon,  Chancellor  of  the  State  of  New  Jersey. 
Complaining  shows  unto  your  Honor  your  orator  John  Doe  of 
Jersey  City  in  the  county  of  Hudson,  and  state  of  New  Jersey,  that 
your  orator  was  lawfully  joined  in  the  bonds  of  matrimony  to  his 
present  ^\it.  Jane  Doe  on  the  te?ith  day  oi  June,  in  the  year  one  thou- 
sand  eight   hundred   and   seventy-nine^  at  Jersey  City  aforesaid,  from 

1.  Consult,  generally,  note  2,  p.  16,  year  187.?,  and  in  the  year  iS/j,  [and  at 
supra.  divers  other  times,]  at  the  township  of 

2.  Connecticut.  —  Gen.  Stat.  (1888),  §  Mansfield  aforesaid,  in  the  county  of 
2802.    See  also  supra,  note  2,  p.  16.  Burlington  and  State  of  Ne^o  Jersey,  at 

3.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  the  city  of  Trenton,  in  said  state,  and 
1274,  §  40.     See  also  supra,  note  2,  p.  16.  at  the  city  of  Philadelphia,  in  the  State 

Precedent. —  In    Blacli   v.    Black,    27  of /"^wwiiy/z/awja,  wickedly  disregarding 

N.  J.  Eq.  664,  the  facts  of  adultery  were  the    solemnity   of   her   vows,  and   the 

thus  charged  in  the  bill,  to  wit:  sanctity   of   the   marriage   state,    hath 

"And  your  orator   further   showeth  committed  adultery  with  one  J.  C,  of 

unto  your   Honor,  that  the  said  Carrie  the  county  of  Burlington  and  State  of 

E.  Black,  since  her  said  marriage  with  New  Jersey. 

your  orator,  and  on   different  days  of        And  your  orator  further  showeth  unto 

the  months  oi  May,  June,  July,  August,  your    Honor,    that  the  said  Carrie  E. 

September,  October,  and  November,  in  the  Blacky  since  her  said  marriage  with  your 
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which  time  forward  until  the  filing  of  this  bill  your  orator  has  been 
an  inhabitant  of  Jersey  City  in  the  county  of  Hudson  and  state  of 
New  Jersey^  and  the  said  Jane  Doe  has  also  been  an  inhabitant  of  this 
state  and  is  at  this  time  an  inhabitant  oi  Jersey  CVVy  aforesaid,  having 
left  your  orator  and  taken  up  her  abode  with  her  parents  in  Jersey 
City  aforesaid. 

And  your  orator  further  shows*  that  the  %^\6.  Jane  ^^(?,  since  her 
said  marriage  with  your  orator,  wickedly  disregarding  the  solemnity 
of  her  vows  and  the  sanctity  of  her  marriage  state,  on  the  tenth  day 
of  May^  in  the  year  one  thousand  eight  hundred  and  eighty^  in  the 
city  of  New  York,  and  state  of  New  York,  committed  adultery  with 
one  Richard  Roe. 

And  your  orator  further  shows  that  there  was  issue  by  said  mar- 
riage a  ?nale  child,  now  living,  nzmGd  James  Doe.  The  care  and  nur- 
ture of  said  child  your  orator  has  assumed  and  he  is  now  in  the 
possession  of  your  orator. 

And  your  orator  further  shows  that  by  means  of  the  premises  his 
domestic  peace  and  happiness  have  been  entirely  destroyed. 

In  tender  consideration  whereof  and  to  the  end  that  the  said  Jane 
Doe  may  answer  this  bill,  and  that  the  marriage  between  your  orator 
and  said  Jane  Doe  may  be  dissolved  according  to  the  statute  in  such 
case  made  and  provided. 

And  that  the  care  and  custody  of  his  said  son  James  Doe  may  be 
given  to  your  orator.  And  that  your  orator  may  have  such  other 
and  further  relief  in  the  premises  as  may  be  agreeable  to  equity  and 
good  conscience. 

May  it  please  your  Honor,  the  premises  considered,  to  grant  to 
your  orator  the  state's  writ  of  subpoena  issuing  out  of  and  under  the 
seal  of  this  honorable  court  to  be  directed  to  the  said  Jane  Doe  com- 
manding her  on  a  certain  day  and  under  a  certain  penalty  therein  to 
be  expressed,  personally  to  be  and  appear  before  your  Honor  in  this 
honorable  court  then  and  there  to  answer  the  premises,  and  to  stand 
to,  abide  by  and  perform  such  order,  direction  and  decree  as  to  your 
Honor  shall  seem  meet  and  as  shall  be  according  to  the  statute  in 
such  case  made  and  provided. 

John  Doe. 

John  Griffin, 

Solicitor  for  and  Counsel  with  Complainant. 


orator,    and   on   different   days  of  the  and  the  sanctity  of  the  marriage  state, 

raonxhsoi  July,  August,  September,  Octo-  hath  committed  adultery  with  one /T. 

ber,    November,    and    December,  in    the  ^.,  then  of  the  county  of  ^Mr/m^/t>«,  in 

year  187J,  and  on  different  days  of  the  the  State  of  New  Jersey  aforesaid." 

months  of  January,  February,  March,  This  charge  was  held  to  be  sufficient 

April,    May,  June,  July,  August,    Sep-  except  for  the   insertion    of  the  words 

tember,  and  October,  in  the  year  187^,  enclosed  by  [  ],  and  had  the  demurrer 

and  at  divers  other  times,  at  the  town-  been  directed   to  this  particular  allega- 

ships  of  Mansfidd  and  Springfield,   in  tion  it  would  have  been  sustained,  but 

the  county  of  Burlington  aforesaid;  at  inasmuch    as    the   demurrer    was    too 

the  city  of  Philadelphia,  in  the  State  of  broad,   and  embraced  that  which  was 

Pennsylvania,  and  in  the  city  and  State  good   pleading  as  well  as    that  which 

of  New  York,  in  like  manner  wickedly  was  bad,  it  was  overruled, 
disregarding  the  solemnity  of  her  vows 
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State  of  New  Jersey^  \ 
Hudson  County.  j 

John  Doe,  the  complainant  in  the  foregoing  bill,  being  duly  sworn, 
says,  that  his  complaint  in  said  bill  is  not  made  by  any  collusion 
between  him  and  the  defendant  in  said  bill  for  the  purpose  of  dissolv- 
ing their  marriage,  but  in  truth  and  good  faith  for  the  causes  set 
forth  in  the  bill  of  complaint. 

John  Doe. 

Sworn  and  subscribed  before  me  this  tenth  day  oi  June,  i2,81. 

(seal)  Norton  Porter, 

Notary  Public,  Hudson  County,  N.  J. 

Form  No.  7772. 
(Precedent  in  Mitchell  v.  Mitchell,  61  N.  Y.  399.)* 

[(Commencing  as  in  Form  No.  7765,  atid  continuing  down  to  *.)]^ 

III.  That,  at  divers  times  between  the  1st  day  of  May,  iS69,  and 
the  commencement  of  this  action,  and  at  divers  places  in  said  city 
of  Elmira,  but  at  what  particular  times  and  places  plaintiff  is  unable 
more  particularly  to  state,  said  defendant  has  committed  adultery 
with  James  H.  Callaghan  and  Harry  Bell,  and  with  other  men  whose 
names  are  unknown  to  plaintiff. 

IV.  [(Concluding  as  in  Form  No.  7765. y\^ 

Form  No.  7773. 

(Precedent  in  Steel  v.  Steel,  104  N.  Car.  632.)' 

[(Caption  and  commencement  as  in  Form  No.  5927.^]^ 

1.  That,  on  the  13th  day  of  March,  i887,  the  plaintiff  and  defend- 
ant were  married  in  Surry  county.  North  Carolina. 

2.  That,  at  the  time  of  said  marriage,  the  plaintiff  had  every  reason 
to  believe,  and  did  believe,  that  the  defendant  was  a  virtuous  woman, 
she  being  a  young  woman  of  about  nineteen  years  of  age. 

3.  That,  shortly  after  the  marriage,  the  plaintiff  had  reason  to 
suspect  that  the  defendant  had  not  lived  a  virtuous  life,  but,  not 
having  proof  to  sustain  his  suspicion,  he  continued  to  live  with  the 
defendant  as  a  dutiful  husband,  until  about /(9«r  months  had  elapsed, 

1.  This  allegation  was  held  sufficient         2.  The   matter  to  be  supplied  within 

to   support   a   finding   that    defendant  [  ]  will   not  be  found   in  the  reported 

committed    adultery     with     one     Bill  case. 

Langford  and  the  decree  was  affirmed.         3.  This  form  was  held  sufficient  on 

This  leading  case  criticizes  the  allega-  demurrer,  the  court  holding   that  the 

tions    of    adultery    in    the    following  law  as  set  out  prior  to  1872,  whereby  a 

cases,   to  wit:  Codd  v.  Codd,   2  Johns,  husband  who  had  turned  his  wife  out 

Ch.  (N.  Y.)  224;  Germond  v.  Germond,  of  doors  exposed  her  to  lewd  company 

6  Johns.  Ch.  (  N.  Y.)  347;  Wood  W.Wood,  and  thereby  caused  or  contributed  to 

2  Paige   (N.  Y.)  113;  Bokel  v.  Bokel,  3  her  adultery,  was  not  allowed  to  avail 

Edw.  Ch.  (N.  Y.)  376;  Heyde  z^.  Heyde,  himself   of    the    remedy   provided    by 

4  Sandf.   (N.  Y.)  692;  Anonymous,    17  statute,  has  no  application  in  the  present 

Abb.   Pr.  (N.  Y.  Super.  Ct.)  48;  Strong  case,    where   the    wife   had    concealed 

V.  Strong,  3  Robt.  (N.  Y.)  719;  Prama-  from   the  husband  the  fact  of  her  in- 

giori    V.  Pramagiori,    7    Robt.  (N.   Y.)  cestuous  adultery,  for  which  she  was 

302;  Tim  V.  Tim,  47  How.  Pr.  (N.  Y.  liable  to  indictment  at  the  time  of  the 

Supreme  Ct.)  253.  marriage. 
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when,  to  his  horror,  the  defendant  admitted  to  the  plaintiff  that  she  had 
been  seduced  by  her  maternal  uncle,  Thos.  Creed,  who  had  habitually 
had  sexual  intercourse  with  her  for  a  period  of  three  years;  that 
plaintiff  never  lived  with  the  defendant  as  husband  afterwards,  but 
immediately  carried  her  to  her  father's  house  and  surrendered  her 
up,  she  having  admitted  to  her  father  the  acts  of  adultery  as  alleged; 
that  since  that  time  the  plaintiff  has  refused  to  live  with  the  defendant. 

4.  That,  prior  to  the  marriage  as  aforesaid,  the  defendant  had 
committed  adultery  with  her  uncle,  Thos.  Creed,  all  of  which  defendant 
concealed  from  plaintiff  before  marriage. 

5.  That,  prior  to  said  marriage,  as  plaintiff  is  informed  and  now 
believes,  the  defendant  had  committed  adultery  and  incest  with  her 
paternal  uncle,  John  Draughan,  all  of  which  had  been  concealed  from 
the  plaintiff  at  the  time  of  the  marriage. 

6.  That,  since  the  marriage,  and  during  the  said  separation  as 
aforesaid,  he  believes  the  defendant  had  committed  adultery  with 
one  W.  H.  Hall. 

Wherefore  plaintiff  demands  judgment  that  the  bonds  of  matrimony 
between  plaintiff  and  defendant  be  dissolved. 

\M.  C.  B.  Watson,  Plaintiff's  Attorney.  ]i 

bb.  Particeps  Criminis  Unknown. 
Form  No.  7774.* 

{Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *.) 

III.  That  at  various  times  during  the  months  of  April  and  May, 
i2>9Jf.,  the  defendant,  at  the  City  Hotel  in  the  city  of  Lincoln,  state  of 
Nebraska,  had  sexual  intercourse  with  a  woman  whose  name  is 
unknown  to  plaintiff. 

IV.  {Concluding  as  in  For 771  No.  7765. ) 

{b')  Living  in  Adultery.^ 

Form  No.  7775. 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  610.) 

Lee  Circuit  Court. 
Jane  Doe,  plaintiff,    )  ^ 

against  >•  Petition  in  Equity. 

John  Doe,  defendant.  ) 

The  plaintiff,  Jane  Doe,  says  that  she  usually  resides  in  Lee  county, 
in  the  state  of  Kentucky^  and  now  resides,  and  for  twelve  months  has 
resided  therein,  that  she  has  been  a  continuous  actual  resident  of 
said  state  for  the  year  last  past;  and  that  she  and  the  defendant, 

1.  The  words  enclosed  by  [  ]  will  part  of  the  husband  is  not  sufficient, 
not  be  found  in  the  reported  case,  but  but  the  wife  may  obtain  a  divorce 
have  been  added  to  render  the  form  when  the  husband  lives  in  adultery 
complete.  with  another  woman. 

2.  See  supra,  note  2,  p.  l6.  Kentucky.  — Stat.  (1894),  §  2117. 

3.  In  Kentucky,  North  Carolina  and  North  Carolina.  —  Code  (1883),  §  1285. 
Texas,  a  single  act  of  adultery  on  the  Texas.  —  Rev.  Stat.  (1895),  art.  2977. 
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John  Doe^  were  lawfully  married  on  Xht.  first  day  oi  June,  i856,  f  and 
she  says  that  within  twelve  months  last  past,  and  while  she  had  an 
actual  residence  in  said  state,  and  without  fault  on  her  part,*  he 
lived  in  adultery  with  another  woman. 

Wherefore,  she  asks  that  the  defendant  be  required  to  answer  the 
interrogatories  hereto  annexed,  and  for  a  divorce  from  the  bond 
of  matrimony,  and  for  such  alimony  and  intermediate  maintenance 
as  to  the  court  may  seem  reasonable,  and  for  a  judgment  against 
the  defendant  for  the  costs  of  this  action,  including  a  reasonable 
attorney's  fee,  and  for  any  other  relief  she  may  appear  entitled  to. 

Jeremiah  Mason^  Attorney. 

(3)  Of  Attempt  on  Life  of  Spouse. 

Form  No.  777  6. » 

{Commencing  as  in  Form  No.  7764.,  and  continuing  down  to  *.) 
And  your  oratrix  further  shows  that  the  said  John  Doe,  disregard- 
ing the  solemnity  of  the  marriage  vow,  on  the_^ri'/  day  oi  December, 
A.  D.  i2>94,  at  the  city  of  Chicago,  in  the  county  oi  Cook  aforesaid,  did 
wilfully  and  maliciously  attempt  the  life  of  your  oratrix  by  means  of 
a  certain  poison,  to  wit,  one  ounce  of  cyanide  of  potassium,  with  intent 
in  so  doing  wilfully  and  maliciously  to  take  the  life  of  your  oratrix. 
Your  oratrix  further  represents  that  the  said  defendant  is  the 
owner  (concluding  as  in  Form  No.  776Jf). 

(4)  Of  Commission  of  Crime.^ 

Form  No.  7777. 
(Conn.  Prac.  Act,  p.  75,  No.  112.) 

(Commencing  as  in  Form  No.  7766,  and  continuing  down  to  *.) 

2.  The  defendant,  on  January  ist,  i879,  at  New  Haven,  committed 
a  rape  upon  one  Jane  Stiles. 

3.  The  plaintiff  and  defendant  have  (concluding  as  in  Form  No. 
7766). 

(5)  Of  Concealment  or  Contracting  of  Loathsome  Disease.  ' 

1.  A  divorce  may  be  granted  where  either  before  or  after  marriage,  is  a 
either  party  has  attempted  the  life  of  ground  for  divorce.  Ala.  Civ.  Code 
the  other  by  poison  or   other  means,     (1886),  §  2322,  subs.  5. 

showing  malice.  Fugitive  from  Justice.  —  In  Virginia, 

Illinois.  —  Starr   «&   C.     Anno.     Stat,  a   divorce    may   be   had    where   either 

(1896),  c.  40,  par.  I.  party,  chargeable  with  an  offense  pun- 

Tennessee.  —  Code  (1896),  §4201.  ishable   with   death  or  confinement  in 

2.  In  Connecticut,  the  commission  of  the  penitentiary,  has  been  indicted,  is 
any  infamous  crime  involving  a  viola-  a  fugitive  from  justice,  and  has  been 
tion  of  conjugal  duty  and  punishable  absent  for  two  years.  Va.  Code  (1887), 
by   imprisonment   in  the  state   prison  §  2257.  , 

is  a  ground  for  divorce.  Conn.  Gen.  3.  In  Kentucky,  concealment  from 
Stat.  (1888),  §  2802.  theother  party  of  any  loathsome  disease 

Crime  Against  Nature.  —  \n  Alabama,  existing  at  the  time  of  marriage,  or 
the  commission  of  the  crime  against  contracting  such  afterwards,  is  a  ground 
nature,  whether  with  mankind  or  beast,     for  divorce.     Ky.  Stat.  (1894),  §  2117. 
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Form  No.  7778. 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  610.) 

{Commencing  as  in  Form  No.  7775,  and  continuing  down  /^  *  )  he 
concealed  from  her  a  loathsome  disease  existing  at  the  time  of  their 
marriage  (or  contracted  a  loathsome  disease  after  their  marriage). 

Wherefore  she  asks  {concluding  as  in  Form  No.  7775). 

(6)  Of  Consanguinity  or  Affinity. 

Form  No.  7779 .^ 

{Commencing  as  in  Form  No.  7771,  and  continuing  down  to  *  )  that 
your  orator  and  the  said  fane  Doe  are  within  the  degrees  prohibited 
by  law,  the  said  Jane  Doe  being  the  daughter  of  your  orator's  sister, 
Rachael  Doe  Roe. 

And  your  orator  further  shows  that  there  was  issue  by  said  mar- 
riage {concluding  as  in  Form  No.  777 T). 

(7)  Of  Conviction  and  Imprisonment  for  Crime. 
(«)  After  Marriage."^ 


1.  Divorces  may  be  decreed  in  cases 
■where  the  parties  are  within  the  de- 
grees prohibited  by  law. 

New  fersey.  — Gen.  Stat.  (1895),  p. 
1274,  §  40. 

Florida.  — Rev.  Stat.  (1892),  §  1480. 

Georgia.  —  2  Code  (1895),  §2426. 

Mississippi. — Anno.  Code  (1892),  § 
1562. 

2.  The  statutes  relating  to  conviction 
and  imprisonment  for  crime  as  ,a 
ground  for  divorce  are  as  follows,  to 
wit: 

Alabama.  — Civ.  Code  (1886),  §  2322. 

Arizona.  —  Rev.  Stat.  (1887),  §  2111. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  2505. 

California.  —  Civ.  Code  (1897),  §  92. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1562. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
2802. 

Delaware.  —  Rev.  Stat.  (1893),  p.  595, 

§1. 

Georgia.  —  2  Code  (1895),  §  2426. 

Idaho.  —  Rev.  Stat.  (1887),  §  2457. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  40,  par.  I. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1032. 

Iowa.  —  Code  (1897),  §  3174. 

Kansas. — Gen.  Stat.  (1897),  c.  96,  §  53. 

Kentucky.  —  Stat.  (1894).  §  21 17. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
146,  §  2. 


Michigan.  —  How.  Anno.  Stat.  (1882), 
§  6228. 

Minnesota.  — Stat.  (1894),  §  4790. 

Mississippi.  —  Anno  Code  (1892),  § 
1562. 

Missouri.  —  Rev.  Stat.  (1889),  §  4500. 

Montana. —  Civ.  Code  (1895),  §  132. 

Nebraska.  —  Comp.  Stat.  (1897),  t^ 
2861. 

New  Hampshire. — Pub.  Stat.  (1891), 
c-  175,  §  5- 

Nevada.  — Gen.  Stat.  (1885),  §  491. 

North  Dakota.  —  Rev.  Codes  (1895),  § 

2737- 

Ohio. —  Bates'  Anno.  Stat.  (1897),  § 
5689. 

Oklahoma.  —  Stat.  (1893),  §  4543. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  495- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  684,  §  7. 

South  Dakota. — Dak.  Comp.  Laws 
(1887),  §  2559. 

Tennessee.  — Code  (1896),  §  4201. 

Texas.  —  Rev.  Stat.  (1895),  art.  2977. 

Utah.  — Rev.  Stat.  (1898),  §  1208. 

Vermont.  —  Stat.  (1894),  §  2674. 

Virginia. — Code  (1887),  §  2257. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5716. 

West  Virginia. — Code  (1891),  c.  64, 
§5. 

Wisconsin. — Stat.  (1898),  §  2356. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1571. 

Sentence  for  one  year  is  sufficient  in 
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Form  No.  7780. 

(Conn.    Prac.  Act,  p.  75,  No.  112.)' 
{Commencing  as  in  Eorm  No.  7776,  and  continuing  doum  to*.') 

2.  The  defendant  on  January  10th,  i87P,  was  sentenced  by  the 
Superior  Court  in  New  Haven  County  to  imprisonment  for  life  in  the 
Connecticut  state  prison,  for  the  crime  of  murder  in  the  second 
degree. 

3.  The  plaintiff  and  defendant  have  {concluding  as  in  Eorm  No.  7766). 

Form  No.  7781.' 

{Commencing  as  in  Eorm  No.  776 J/.,  and  continuing  down  to  *. ) 
Your  oratrix  further  shows  that  the  said  defendant,  at  the  Septem- 
ber term  of  the  Circuit  Court  of  Wayne  county,  begun  and  holden 
within  and  for  said  county,  on  the  twenty-eighth  day  of  September, 
A.  D.  i2>96,  was,  on  the  eighth  day  of  October,  a.  d.  18^^,  by  the  con- 
sideration and  judgment  of  said  court,  duly  convicted  of  the  crime 
of  manslaughter,  and  on  the.  fifteenth  day  of  December,  a.  d.  i2>96,  the 
said  defendant  was,  by  the  judge  of  said  court,  duly  sentenced 
to  confinement  in  the  state  prison  for  the  term  of  ten  years,  which 
said  judgment  and  sentence  still  remains  in  full  force  and  effect, 
and  not  in  anywise  reversed,  vacated  or  set  aside,  as  by  a  certified 
copy  of  the  record  of  said  judgment  and  sentence,  ready  to  be  pro- 
duced in  court,  will  more  fully  appear. 

Your  oratrix  further  represents  that  said  defendant  is  the  owner 
{concluding  as  in  Eorm  No.  776Ji). 

Form  No.  7782.* 
{Commencing  as  in  Eorm  No.  7765,  and  continuing  down  to  *. ) 

III.  That  at  the  October  term,  \W2,  of  the  District  Court  of  Colfax 
county,  state  of  Nebraska,  and  before  this  action,  the  defendant  was 
duly  convicted  of  a  felony,  to  wit,  of  the  crime  of  manslaughter,  and 
duly  sentenced  by  said  court  to  confinement  in  the  penitentiary  of 
said  state  for  the  term  of  ten  years,  and  in  pursuance  of  the  said 
sentence  the  defendant  is  now  confined  in  said  penitentiary. 

IV.  That  the  issue  {concluding  as  in  Eorm  No.  7765). 

New  Hampshire;    for    two   in    Georgia  final,    either   by   an    affirmance  in  the 

and  Pennsylvania;   for  three   in  Michi-  appellate  court  or  by  failure  of  the  con- 

gan.,  Nebraska,  Vermont  and  Wisconsin;  victed  party  to  appeal  during  the  proper 

for  five  in  Massachusetts;  and  for  life  in  time. 

Connecticut.  In  Alabama,  imprison-  Infamy  of  Crime.  —  Where  the  com- 
ment in  the  penitentiary  of  that  or  any  plaint  in  an  action  for  divorce  alleges 
other  state  for  two  years,  the  sentence  that  the  defendant  "was  convicted  of 
being  for  seven  years  or  longer.  The  the  crime  of  rape  upon  a  little  girl, 
conviction  of  an  infamous  crime  or  daughter  of  plaintiff,"  the  infamy  of 
felony  is  sufficient  in  Arizona,  Ar-  such  crime  is  sufficiently  apparent 
kansas,  California,  Colorado,  Delaware,  without  being  alleged.  Poison  v.  Pol- 
Idaho,  Illinois,   Indiana,  Iowa,  Kansas,  son,  140  Ind.  310. 

Kentucky,  Minnesota,  Mississippi,  Mis-  1.   Connecticut.  —  Gen,   Stat.  (1888),  § 

souri,  Montana,  Nevada,  North  Dakota,  2802.     See  also  supra,  note  2,  p.  24. 

Ohio,  Oklahoma,   Oregon,  South  Dakota,  2.    Michigan.  —  How.     Anno.     Stat. 

Tennessee,  Texas,  Utah,  Virginia,  Wash-  (1882),  §  6228.     See  also  supra,  note  2, 

ington.   West  Virginia  and  Wyoming.  p.  24. 

Divorce    cannot     be  obtained   under  3.  Nebraska. — Comp.  Stat.  (1897),  § 

these   statutes   until    the  conviction  is  2861.    See  also  j«/ra,  note  2,  p.  24. 
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Form  No.  7783.' 

{Commencing  as  in  Form  No.  7767,  and  continuing  down  to  *)  on  the 
first  day  of  October,  i892,  at  the  Supreme  Court,  holden  at  Dover,  in 
the  county  of  Strafford  and  state  of  New  Hampshire,  was  convicted  of 
the  crime  of  manslaughter,  a  crime  punishable  in  this  state  with 
imprisonment  for  more  than  one  year,  and  has  been  actually 
imprisoned  under  such  conviction  from  the  second  day  of  October, 
iS93,  until  the  filing  of  this  libel  at  the  state  prison  at  Concord  in  the 
county  of  Merrimack. 

The  said  complainant  lived  {concluding  as  in  Form  No.  7767^. 

{b)  Before  Marriage.^ 

Form  No.  7784. 
(Mo.  Rev.  Stat.  (1889),  p.  2236,  No.  16.) 

{Title  of  court  and  cause  as  in  Form  No.  59"21.^ 

Plaintiff  states  that  on  the  tenth  day  oi  June,  i893,  in  the  county  of 
Barton,  in  the  state  of  Missouri,  she  was  lawfully  married  to  the 
defendant;  that  plaintiff  continued  to  live  with  defendant  as  his  wife, 
from  and  after  the  day  and  year  aforesaid,  until  \.\\^  first  day  of  May 
last  past;  that  during  all  that  time  the  plaintiff  faithfully  demeaned 
herself,  and  discharged  all  her  duties  as  the  wife  of  defendant,  and  at 
all  times  treated  him  with  kindness  and  affection. 

Plaintiff  further  states  that  prior  to  the  solemnization  of  her  mar- 
riage with  the  defendant  as  aforesaid,  to  wit,  at  the  October  term, 
x883,  of  the  Circuit  Court,  in  and  for  the  county  of  Barton,  state  of 
Missouri,  the  defendant  was  duly  convicted  of  a  felony,  to  wit,  of  the 
crime  of  bribery,  and  duly  sentenced  by  said  court  to  confinement  in 
the  penitentiary  of  said  state  for  the  term  of  seven  years,  and  in  pur- 
suance of  said  sentence  said  defendant  was  confined  in  said  peniten- 
tiary for  said  term,  which  said  conviction  was  without  the  knowledge 
of  plaintiff  at  the  time  of  her  marriage  as  aforesaid. 

Plaintiff  further  states  that  there  was  born  of  the  marriage  afore- 
said two  children,  both  of  tender  years,  one  a  male,  now  aged  two 
years,  the  other  a  female,  now  aged  one  year.  Plaintiff  further  states 
that  she  is  now  a  resident  of  Barton  county. 

Plaintiff  further  states  that  the  said  defendant  is  seized  and  pos- 
sessed of  real  and  personal  estate  and  money  to  the  value  of  ten 
thousand  dollars,  and  that  she  is  wholly  without  the  means  of  support 
and  for  the  prosecution  of  this  suit. 

The  plaintiff  therefore  prays  to  be  divorced  from  the  bonds  of 
matrimony  contracted  as  aforesaid  with  the  defendant;  that  she  may 

1.  New  Hampshire  —  Pub.  Stat,  knowledge  on  the  part  of  the  other  party 
(1891),  c.  175,  §  5.  See  also  snpra,  of  such  fact  at  the  time  of  said  marriage, 
note  2,  p.  24.  Missouri.  —  Rev.  Stat.  (1889),  §  4500. 

2.  The  injured  party  may  obtain  a  Virginia.  —  Code  (1887),  ^  2257. 
divorce  where,  prior  to  the  contract  of  West   Virginia.  —  Code  (1891),  c.  64, 
marriage,  or  the  solemnization  thereof,  §  5. 

either  party  shall  have  been  convicted  Wyoming.  —  Rev.  Stat.  (1887),  §1571. 

of  a  felony  or  infamous  crime  in  any        See  also  Bright.  Pur.  Dig.  Pa.  (1894), 
state,    territory    or    country,    without     p.  684,  §  7. 
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have  the  custody  and  care  of  her  said  infant  children ;  and  that  the 
court  will  adjudge  to  her  such  support  and  maintenance,  out  of  the 
property  of  the  said  defendant,  and  for  such  time  as  the  nature  of 
the  case  and  the  circumstances  of  the  parties  may  require,  and,  if 
necessary,  compel  the  defendant  to  give  security  for  such  mainte- 
nance, and  to  make  such  further  orders,  from  time  to  time,  touching 
the  same,  as  may  be  just,  and  such  other  orders  and  judgments 
touching  the  premises  as  may  be  proper. 

Jane  Doe,  Plaintiff. 
State  of  Missouri,  ) 
County  oi  Barton.  \ 

This  affiant,  the  plaintiff,  makes  oath  and  says  that  the  facts  stated 
in  the  above  petition  are  true  according  to  the  best  knowledge  and 
belief  of  the  plaintiff,  and  that  the  complaint  is  not  made  out  of 
levity  or  by  collusion,  fear  or  restraint,  between  the  plaintiff  and 
defendant,  for  the  mere  purpose  of  being  separated  from  each  other, 
but  in  sincerity  and  truth,  for  the  causes  mentioned  in  the  petition, 

{Signature  and  jurat  as  in  Form  No.  851?) 


ss. 


(8)  Of  Cruelty. 
{a)  Generally.^ 


1.  Cmelty,  in  many  states,  is  declared 
to  be  a  ground  for  divorce,  without  fur- 
ther definition  than  the  use  of  the 
words  "extreme,"  "inhuman,"  "such 
as  to  render  cohabitation  intolerable," 
and  the  like.  Such  statutes  are  as  fol- 
lows: 

Arizona.  —  Rev.  Stat.  (1887),  §  2111. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2505. 

California.  —  Civ.    Code  (1897),  §  92. 

Colorado.  —  Mills'  Anno.  Stat.  (i8gi), 
§  1562. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
2802. 

Delaware.  —  Rev.  Stat.  (1893),  p.  595, 

§  ^-         . 

District  of  Columbia.  —  Comp.  Stat. 

(1894),  c.  30,  §§  34,  35. 

Florida.  —  Rev.  Stat.  (1892),  §  1480. 

Georgia.  —  2  Code  (1895),  §  2427. 

Idaho.  — Rev.  Stat.  (1887),  §  2457. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  40,  par.  I. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1032. 

Kansas. — Gen.  Slat.  (1897),  c.  96,  § 

53- 

Kentucky.  —Stat.  (1894),  §  2117. 

Maine.  —  Rev.  Stat.  (1883),  c.  60,  §  2. 

Maryland.  —  Pub.  Gen,  Laws  (1888), 
art.  16,  ^  37. 

Massachusetts.  —  Pub,  Stat.  (1882),  c. 
146,  §  I. 


Michigan.  —  How.  Anno.  Stat.  (1882), 
§  6229. 

Minnesota.  — Stat.  (1894),  §  4790. 

Mississippi. — Anno.  Code  (1892),  § 
1562. 

Missouri.  —  Rev.  Stat.  (1889),  §  4500. 

Montana.  —  Civ.  Code  (1895),  §  132. 

Nebraska. — Comp.  Stat.  (1897),  § 
2862. 

Nevada.  — Gen.  Stat.  (1885),  §  491. 

Ne7v  Hampshire. —  Pub.  Stat.  (1891). 
c.  175,  §  5. 

New  Mexico. — Comp.  Laws   (1897), 

§  1431- 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  894,  §  21. 

North  Carolina.  —  Code  (1883),  §  1286. 

North  Dakota. — Rev.   Codes    (1895), 

§  2737- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5689. 

Oklahoma.  —  Stat.  (1893),  §  4543. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  495- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  682,  §  I,  p.  684,  §  7,  p.  688,  § 
31- 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
195,  §  2. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  5^  2559. 

Tennessee.  — Code  (i8g6),  §  4202. 

Texas. —  Rev.  Stat.  (1895),  art.  2977. 

67a/4.  —  Rev.  Stat.  (1898),  §  1208. 
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Vermont.  —  Stat.  (1894),  §  2674. 

Virginia.— Code  (1887),  §  2258. 

Washington.  —  Ballinger  s  Anno. 
Codes  &  Stat.  (1897),  §  5712. 

West  Virginia.  —  Code  (1891),  c.  64, 
§6. 

Wisconsin.  — StSiX.  (1898),  §g  2356, 
2357. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1571. 

Seqoisites  of  Complaint,  Libel,  etc., 
Generally.  —  Consult  annotations  to 
Forms  Nos.  7764  and  7765,  supra. 

Allegation  of  Cruelty —  Generally.  — A 
bill  filed  for  a  divorce  upon  the  ground 
of  cruelty  or  indignities  to  the  person 
must  state  the  facts  which  constitute 
such  cruelty.  Hughes  v.  Hughes,  19 
Ala.  307;  Hill  V.  Hill.  10  Ala.  527; 
Brown  v.  Brown,  38  Ark.  324;  Freer- 
king  V.  Freerking,  19  Iowa  34;  Fellows 
V.  Fellows,  8  N.  H.  160;  Moores  v. 
Moores,  16  N.  J.  Eq.  275;  Jackson  v. 
Jackson,  105  N.Car.  433;  White  ?/.  White. 
84  N.  Car.  340;  Erwin  v.  Erwin,  4  Jones 
Eq.  (57  N.  Car.)  82;  Wilson  v.  Wilson, 
2  Dev.  &  B.  L.  (19  N.  Car.)  377;  Harri- 
son V.  Harrison,  7  Ired.  L.  (29  N.  Car.) 
484. 

But  a  general  allegation  of  cruel  and 
barbarous  treatment  is  sufficient  to 
support  a  decree,  unless  the  defendant 
demand  a  specification  of  the  particu- 
lar acts  relied  on.  Breinig  v.  Breinig, 
26  Pa.  St.  161.  See  also  Hancock's 
Appeal,  64  Pa.  St.  470;  Realf  v.  Realf, 
77  Pa.  St.  31.  And  the  bill  need  not 
allege  with  circumstantial  particularity 
every  act  of  cruelty  complained  of. 
One  or  two  specifications  will  be  suffi- 
cient and  others  may  be  proved  under 
the  general  charge. 

Time.  -»?  In  a  petition  for  a  divorce, 
vague  allegations  in  relation  to  con- 
tinuous cruelties  and  outrages  without 
specifications  pointing  or  at  least  proxi- 
mating  the  times,  places  and  cir- 
cumstances of  their  occurrence,  and 
allegations  of  general  bad  character, 
are  impertinent  and  furnish  no  founda- 
tion for  proof.  Wright  v.  Wright, 
6  Tex.  3A^But  where  the  cruelty  con- 
sists of  a  course  of  misconduct  for  a 
period  of  time,  it  is  sufficient  to  allege 
the  facts  without  specifying  the  time 
and  place.  Jones  v.  Jones,  60  Tex. 
451;  Sylvis  V.  Sylvis,  11  Colo.  319; 
Marks  v.  Marks,  56  Minn.  264;  Donald 
V.  Donald,  21  Fla.  571;  Jackson  v. 
Jackson,  105  N.  Car.  433;  Zorn  v.  Zorn, 
38  Hun  (N.  Y.)  68. 

Plaintiff's  Conduct.  —  Where  violence 
is  made  the  ground  of  an  application 
for  divorce,  it  is  necessary  that  the  plea 


or  petition  should  set  forth  particularly 
and  specially  what  the  plaintiff  did  and 
said  immediately  prior  to  or  during 
such  use  or  force.  Joyner  z/.  Joyner, 
6  Jones'  Eq.  (59  N.  Car.)  322;  White  v. 
White,  84  N.  Car.  340.  A  general  alle- 
gation that  such  conduct  was  "  without 
cause  or  provocation  on  her  part "  is 
insufficient.  O'Connor  v.  O'Connor, 
109  N.  Car.  139.  But  it  is  not  necessary 
that  a  petition  for  divorce  by  a  wife  on 
the  ground  of  cruelty  should  contain 
an  averment  that  for  two  years  pre- 
vious to  the  filing  thereof  she  had 
maintained  a  good  reputation  for 
chastity  and  virtue.  Fritz  v.  Fritz,  23 
Ind.  388. 

Sufficient  Allegations.  —  The  bill  is 
sufficiently  certain  and  definite  when  it 
alleges  the  defendant's  habitual  intoxi- 
cation, and  his  violence  resulting  there- 
from, as  evidenced  by  his  threats  and 
abuse,  —  "  that  he  used  the  most  gross 
and  abusive  language  towards  com- 
plainant, cursing  her,  and  compelling 
her  through  fear  of  his  violence  to  seek 
safety  in  quitting  his  presence;  that  he 
made  threats  of  personal  violence  such 
as  would  endanger  her  personal  safety, 
as  well  as  her  life  and  limbs,"  —  speci- 
fying particular  instances  of  his  mis- 
conduct. Hughes  V.  Hughes,  19  Ala. 
307. 

In  Johnson  v.  Johnson,  (Cal.  1894)  35 
Pac.  Rep.  637,  the  allegation  charging 
cruelty  was  as  follows:  "That  during 
their  marriage  defendant  has  been 
guilty  of  extreme  cruelty  to  plaintiff, 
in  this:  That  about  three  years  ago 
said  defendant  struck  plaintiff  without 
cause,  thereby  rendering  her  insensi- 
ble, and  since  said  time  said  defendant 
has  wrongfully  and  unjustly,  and  with- 
out any  provocation,  continually  used 
vile  and  offensive  language  to  plaintiff 
whenever  said  plaintiff  and  defendant 
have  been  together,  thereby  inflicting 
upon  said  plaintiff  grievous  mental 
suffering,  by  reason  of  which  mental 
suffering  so  inflicted  by  defendant,  as 
aforesaid,  plaintiff  has  been  injured  in 
health  to  such  a  degree  that,  by  reason 
of  the  infliction  of  said  mental  suffering 
as  aforesaid  by  defendant,  said  plain- 
tiff has  become  sick,  and  her  health  has 
been  greatly  impaired.  That  further 
cohabitation  between  the  plaintiff  and 
defendant  will  endanger  the  physical 
health  and  the  life  of  this  plaintiff." 
Defendant  demurred  to  the  complaint 
on  the  grounds  that  it  is  ambiguous, 
uncertain  and  unintelligible,  in  that  it 
does  not  appear  therefrom   "  when  or 
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where  defendant  was  guilty  of  the  al- 
leged extreme  cruelty,"  nor  "  what  was 
the  nature,  character,  or  the  extent  of 
the  alleged  acts  of  extreme  cruelty." 
The  court  said:  "This  seems  suffi- 
ciently definite  as  to  the  times,  nature 
and  extent  or  degree  of  the  cruelty; 
and,  from  the  averment  that  it  was 
commenced  by  a  beating  three  years 
before  the  commencement  of  the  action, 
and  was  thence  continued  by  abusive 
language  '  whenever  said  plaintiff  and 
defendant  had  been  together,'  it  must 
be  understood  that  the  places  were 
wherever  '  said  plaintiff  and  defendant 
had  been  together  '  during  that  period 
of  three  years,  which  places  were  pre- 
sumably as  well  known. to  the  defend- 
ant as  to  the  plaintiff.  The  demurrer 
does  not  specify,  as  a  deficiency,  that 
the  abusive  language  is  not  set  out. 
As  against  the  objections  specified  in 
the  demurrer,  I  think  the  complaint  is 
barely  sufficient." 

The  bill,  after  alleging  that  "  The 
defendant  habitually  indulges  in  vio- 
lent and  ungovernable  temper,  and 
is  extremely  cruel  to  his  wife," 
defined  the  charge  by  further  stal- 
ing "  that  he  has  used  threatening, 
blasphemous,  and  abusive  language 
toward  her  on  many  occasions,  and 
threatened  her  with  fatal  violence,  and 
attempted  to  carry  his  threat  into  exe- 
cution so  that  she  has  had  to  seek  safety 
in  flight."  While  this  statement  of 
facts  is  extremely  meagre,  it  sufficiently 
exhibits  the  character  of  the  proof  in- 
tended to  be  produced  in  support  of 
the  charge.  Burns  v.  Burns,  13  Fla. 
369. 

In  Gardner  v.  Gardner,  23  Nev.  207, 
the  complaint,  after  alleging  several 
threats  of  the  defendant  to  take  the  life 
of  the  plaintiff,  with  the  time,  place 
and  circumstances,  and  other  miscon- 
duct on  his  part,  further  alleged: 
"  that  on  or  about  the  3d  day  of  March, 
A.  D.  189^,  at  Wellington,  Lyon  county, 
Nevada,  the  said  defendant  falsely 
charged  that  plaintiff  was  guilty  of 
improper  conduct  as  a  wife  in  keeping 
company  and  going  with  other  men 
without  his  consent,  and  from  that  date 
until  the  lytli  of  April,  a.  d.  189^, 
has  almost  daily  so  charged  her,  which, 
in  conjunction  with  the  acts  of  cruelty 
hereinbefore  set  forth,  his  frequent 
drunkenness  and  his  habit  of  gambling 
as  aforesaid,  caused  her  great  bodily 
pain  and  mental  anguish,  which  seri- 
ously impaired  her  health,  destroyed 
her  happiness,  and  rendered  her  life  so 


miserable  and  unendurable  that  she 
was  forced  to  cease  cohabiting  and  liv- 
ing with  defendant  on  said  ijth  day  of 
April,  A.  D.  189^."  This  allegation  was 
held  sufficient  on  demurrer. 

In  Irwin  v.  Irwin,  2  Okla.  180,  the 
following  allegation  was  held  sufficient 
in  absence  of  a  motion  to  require  it  to 
be  made  more  definite  and  certain,  to 

wit:  "  That  on  or  about  February , 

189.?,  and  on  divers  other  occasions 
prior  and  subsequent  thereto,  said  de- 
fendant was  guilty  of  cruel  and  inhu- 
man treatment  to  said  plaintiff,  in  this, 
to  wit:  Slapped  said  plaintiff.  Plaintiff 
further  alleges  that,  for  a  long  time 
past,  said  defendant  has  cursed  and 
abused  said  plaintiff  by  calling  said 
plaintiff  vile  names.  Plaintiff  further 
alleges  that  defendant  failed,  refused, 
and  neglected  to  provide  for  said  plain- 
tiff and  her  minor  children  according 
to  his  station  in  life." 

In  Jones  v.  Jones,  66  Pa.  St.  494, 
that  part  of  the  libel  which  charged 
cruelty  on  the  part  of  the  wife,  and 
which  was  sufficient,  was  as  follows: 
"That  the  said  Mary  Jones  has,  by 
cruel  and  barbarous  treatment,  ren- 
dered the  condition  of  the  libellant  in- 
tolerable and  life  burdensome,  having 
since  the  22d  February,  1866,  wholly 
refused  n.nd  failed  so  to  conduct  and 
behave  herself  as  to  aid  in  any  manner 
in  living  in  harmony  with  the  libellant 
without  having  any  just  cause  or  provo- 
cation by  him  offered;  that  the  said 
Mary  has  at  divers  times  made  threats, 
saying,  that  the  libellant  shall  die, 
threatening  to  take  his  life  and  commit 
murder;  that  his  the  libellant's  life  is 
not  safe  at  any  time;  that  she  has 
poison  in  the  house,  and  has  frequently 
so  asserted;  when  threatening  his  life 
she  has  threatened  to  burn  the  dwell- 
ing-house and  home  of  the  libellant, 
and  from  her  often  malicious  and 
repeated  threats  he  is  kept  in  con- 
tinual jeopardy  of  life  and  property, 
and  does  not  feel  safe  night  and  day 
lest  Mary  L.  shall  carry  into  effect 
some  or  all  of  her  said  threats.  She 
further  has  threatened  of  and  concern- 
ing the  libellant's  aged  mother,  who 
has  lived  in  his  house  and  family  for 
over  eight  years,  and  made  her  home 
there,  being  now  about  eighty  years 
old,  that  she  (said  mother)  shall  die  if 
libellant  keeps  her  there;  and  in  con- 
sequence of  such  threats  he  has  been 
compelled  to  have  his  mother  remain 
away  from  home,  fearing  lest  this  threat 
may  be  carried  into  effect.  He  gave 
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Mary  L.  Jones  full  charge  of  his  house 
when  he  brought  her  home,  and  desired 
her  to  conduct  his  domestic  affairs, 
but  in  a  short  time  she,  without  cause, 
declined  to  so  conduct  the  same,  and 
has  since  that  time  contributed  by  vari- 
ous annoyances,  wilful  and  malicious 
acts  and  threats,  to  disturb  the  peace 
and  happiness  of  his  household,  refus- 
ing to  aid  in  any  way  in  the  business 
and  affairs  of  the  same,  except  when 
she  interfered  with  those  whom  he  di- 
rects to  do  the  work,  plainly  showing 
that  her  object  is  to  drive  peace  and 
happiness  away  from  his  home;  and 
that  she  often  ordered  libellant  to  put 
from  their  home  his  children,  and  as 
often  ordered  libellant  to  drive  them 
away,  though  they  were  instructed  and 
disposed  to  treat  her  as  a  mother,  and 
as  far  as  the  libellant  knows  or  was  in- 
formed, did  so  treat  and  obey  her." 

In  Breinig  v.  Breinig,  26  Pa.  St. 
161,  the  wife's  libel  charged  of  the 
husband  "That  he  had  not  only  re- 
fused to  cohabit  with  her,  but  had 
offered  such  indignities  to  her  person 
as  to  render  her  condition  intolerable, 
and  life  burdensome,  and  by  cruel  and 
barbarous  treatment  endangered  her 
life,  and  thereby  forced  her  to  with- 
draw from  his  house  and  family,  and 
prayed  a  decree  for  a  divorce  from  his 
bed  and  board,  and  the  allowance  of 
alimony."  This  was  held  sufficiently 
specific  where  no  objection  was  made 
before  trial. 

In  Rice  v.  Rice,  21  Tex.  58,  the  peti- 
tion, which  was  sufficient, '"  alleged 
that  defendant  had  treated  plaintiff  '  in 
a  most  cruel  and  outrageous  manner,' 
to  wit:  about  the  month  oijune,  i?>j6, 
your  petitioner  was  in  his  bed  and 
very  feeble  from  the  effects  of  a  severe 
spell  of  sickness,  when  the  said  Caro- 
line E.,  his  wife,  came  into  his  room 
with  a  stick  and  a  knife,  and  beat  and 
bruised  him  in  a  cruel  and  outrageous 
manner,  and  threatened  to  take  his 
life  with  the  knife;  that  shortly  after- 
wards while  he  was  still  very  feeble 
and  much  debilitated,  she  came  into 
his  room  with  a  stick,  locked  the  door 
after  her,  and  commenced  beating  your 
petitioner  with  the  stick  in  such  a  cruel 
and  outrageous  manner  that  he  be- 
lieves she  would  have  killed  him  had 
it  not  been  for  the  timely  interposition 
of  one  of  his  neighbors,  for  whom  he 
had  dispatched  a  little  negro;  that 
sometime  about  June  of  the  present 
year,  she  took  a  hatchet  and  ran  after 
your  petitioner  through  the  house  and 


yard,  threatening  to  split  his  skull 
open  with  it;  that  since  that  time, 
about  August,  she  followed  your  peti- 
tioner with  a  stick,  and  before  he  was 
aware  of  her  intention,  she  beat  and 
bruised  him  in  a  cruel  and  outrageous 
manner;  together  with  a  great  many 
other  cruelties,  outrages  and  excesses, 
since  and  before  those  specified  above, 
she  has  been  guilty  of  towards  your 
petitioner,  so  as  to  render  their  living 
together  as  husband  and  wife  insup- 
portable and  unbearable;  that  he  has 
tried  every  means  in  his  power  to 
check  her  cruel  and  outrageous  im- 
petuosities, so  that  they  might  live 
agreeably  together,  but  that  he  finds  it 
an  impossibility." 

An  allegation  "that  his  life  marked 
by  acts  of  studied  cruelty  and  outrage 
for  a  series  of  years  against  the  peti- 
tioner was  crowned,  in  the  month  of 
September,  i%4j,  as  she  believes  and 
charges,  by  the  cold-blooded  and  brutal 
murder  of  her  only  son,"  is  sufficient. 
Wright  V.  Wright,  6  Tex.  3. 

An  averment  "that  in  September, 
1S46,  being  in  great  danger  from  a 
violent  attack  of  illness,  the  defendant 
most  cruelly  and  unnaturally  abused 
and  neglected  her,  refusing  the  least 
assistance  or  medical  aid,  and  by  his 
conduct  towards  her  caused  the  phy- 
sician whom  she  called  in  to  see  her  to 
leave  the  house  and  return  no  more, 
whereby  the  life  of  the  petitioner  was 
greatly  endangered,"  is  sufficient. 
Wright  V.  Wright,  6  Tex.  3. 

Insufficient  Allegations.  —  In  Dens- 
more  V.  Densmore,  6  Mackey  (D.  C.) 
544,  the  petition,  which  set  out  facts 
which  were  held  not  to  amount  to 
cruelty,  was  as  follows: 

"And  he  further  says  that,  notwith- 
standing his  anxious  and  strenuous 
efforts  to  provide  and  have  a  home  for 
himself  and  family,  he  has  no  home,  be- 
cause the  said  Emma  A.  Densmore  takes 
neither  interest  nor  care  of,  nor  in  any 
matter  concerning  him  or  what  con- 
cerns their  mutual  welfare;  but,  on  the 
contrary,  opposes  every  and  all  efforts 
the  affiant  makes  to  advance  the  in- 
terest of  the  family;  that  when  he 
returns  from  his  daily  or  nightly  voca- 
tion, as  the  case  may  be,  tired  and 
worn,  there  is  neither  rest  nor  sympathy 
for  him;  and  that  of  ten  during  the  past 
few  years  he  has  been  compelled,  in 
order  to  obtain  the  rest  and  repose 
demanded  by  nature,  to  sleep  and  eat 
away  from  his  home;  that  she,  the  said 
Emma,  is  a  constant  growler,  a  chronic 
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complainer,  and  seems  to  be  delighted 
when  she  can  do  and  say  things  in  the 
presence  of  others  to  wound  and  mor- 
tify his  feelings,  and  is  never  appar- 
ently so  happy  as  when  she  has  an 
opportunity  to  humiliate  this  affiant  in 
the  presence  of  his  children  or  others; 
and  that  she  is  a  constant  gossip 
and  termagant,  and  is  often  guilty  of 
the  most  indiscreet  conduct,  so  much 
so  as  to  excite  remark,  and  allows  no 
opportunity  to  pass  where  or  when  she 
can  do  an  act  or  say  a  word  to  the  det- 
riment of  his  interest,  or  the  degra- 
dation of  his  name  in  the  estimation  of 
the  community;  that  she,  the  said 
Em?na,  is  too  lavish  in  her  household 
expenditures,  and  has  often  declared  she 
did  not  know  what  goods  cost,  and  that 
it  was  of  no  interest  or  difference  to  her. 

And  this  petitioner  says,  that  the 
said  Emnia  is  a  constant  smoker  of 
cigars,  and  that  the  use  of  tobacco  in 
all  forms,  either  smoking,  chewing  or 
snuffing,  is  very  objectionable  and 
nauseating  to  him,  as  he  does  not  use 
the  weed  in  any  form  or  shape,  and  he  re- 
gards this  as  a  very  dangerous  example 
for  a  mother  to  set  before  her  daughters. 

And  this  affiant  further  says,  that  be- 
cause of  the  foregoing  reasons  and 
because  of  the  violent  temper,  and  jeal- 
ous disposition  and  extravagant  ex- 
penditures of  his  means,  and  all  want 
of  sympathy  with  or  in  what  relates  to 
or  concerns  this  petitioner,  an  estrange- 
ment of  all  affection,  sympathy  and 
esteem  has  been  engendered,  and  that 
a  hopeless  and  irreconcilable  trouble 
exists  between  this  affiant  and  the 
respondent  because  of  the  foregoing 
facts  and  allegations. 

And  he  further  says,  that  during  a 
recent  severe  illness,  because  of  the 
said  Emma's  words  and  suspicious 
actions  in  declaring  that  she  wished 
this  affiant  was  dead,  etc.,  those  who 
called,  especially  his  physician,  became 
alarmed,  but  at  no  time  during  his  said 
illness  did  she  offer  in  any  manner  to 
minister  to  his  wants,  or  even  at  any 
hour  during  his  helplessness  offer  any 
assistance,  nor  even  answer  the  bell 
calls;  and  that  because  of  her  turbu- 
lence this  affiant  was  urged  by  his 
physician  to  take  refuge  in  a  hospital; 
this  he  did  not  do,  but  he  did  leave  his 
bed  and  room  long  before  he  ought  to 
have,  and  was  thereby  caused  great 
and  unnecessary  bodily  pain.  Because 
of  the  foregoing  he  feels  that  his  health 
and  life  are  endangered  by  living  with 
said  Emma." 
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In  Callen  v.  Callen,  44  Kan.  371,  it 
was  alleged  "  that  during  the  time  she 
lived  with  Callen  as  his  wife  he  was 
guilty  of  gross  neglect  of  duty,  and 
was  guilty  of  extreme  cruelty  toward 
the  plaintiff  without  cause  or  provoca- 
tion on  the  part  of  plaintiff.  And  the 
plaintiff  further  alleges  that  on,  to  wit, 
the day  of  May,  18^6,  the  defend- 
ant, disregarding  his  marital  obliga- 
tions, willfully  and  without  cause 
deserted  and  abandoned  the  plaintiff, 
and  ever  since  has  and  still  does  con- 
tinue to  abandon  the  plaintiff  and  live 
separate  and  apart  from  her,  without 
any  just  or  sufficient  cause  therefor, 
and  against  her  will  and  consent." 
This  petition  was  held  insufficient  and 
a  motion  to  make  more  definite  and 
certain  was  sustained. 

In  Hill  V.  Hill,  24  Oregon  416,  the 
complaint  alleged  "  that  defendant  has 
been  jealous  of  plaintiff  without  cause, 
and  has  for  the  past  three  years  con- 
tinued to  be  jealous  of  plaintiff,  and 
has  frequently  accused  the  plaintiff 
falsely,  and  without  cause,  of  being 
guilty  of  unchastity,  and  of  having 
committed  adultery,  by  saying  to 
plaintiff  that  '  you  (plaintiff)  have  been 
having  sexual  intercourse  with  other 
men  besides  me  '  (defendant),  and  that 
said  defendant  made  such  accusations 
frequently  during /Vi^rwarj/,  189/.  The 
persons  meant  by  defendant  plaintiff 
cannot  now  state.  That  each,  all  and 
every  of  said  charges  were  false  and 
untrue  in  fact,  and  defendant  knew  the 
same,  and  made  them  to  vex  and  annoy 
the  plaintiff."  The  court  said  it  was 
doubtful  whether  thi,s  allegation  was 
sufficiently  definite  and  certain. 

In  Heilbron  v.  Heilbron,  158  Pa.  St. 
297,  the  libel,  which  was  held  insuffi- 
cient on  the  ground  either  of  cruelty 
or  desertion,  was  as  follows,  to  wit: 

"  The  petition  of  Marcus  Heilbron 
the  plaintiff  above  named,  respect- 
fully showeth:  That  your  petitioner 
on  the  fourth  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-Jive,  was  lawfully 
joined  in  marriage  with  Hosa  Heil- 
bron, and  from  that  time  until  Octo- 
ber joth,  iSSS,  lived  and  cohabited  with 
her  the  said  /?osa  Heilbron,  as  her  hus- 
band, and  was  owned  and  acknovvl- 
edged  as  such  by  her,  and  so  deemed 
and  reputed  by  all  her  neighbors  and 
acquaintances.  And  although  bv  the 
laws  of  God,  as  well  as  by  their  mutual 
vows  and  faith  plighted  to  each  other, 
they  were  reciprocally  bound  to  that 
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Plaintiff  further  alleges  that  on  the  evening  of  the  eleventh  day  of 
March,  iS91,  the  plaintiff  and  defendant  left  their  home  in  South 
Pasadena,  in  this  county,  for  the  purpose  of  attending  a  lecture  in 
the  city  of  Zos  Angeles-,  that  they  left  their  infant  child  at  their  said 
home  in  the  care  of  their  domestic,  one  Annie  Peterson;  that  after 
said  lecture  the  plaintiff  and  her  sister  went  to  the  house  of  a  friend 
in  the  said  city  of  Los  Angeles  for  the  purpose  of  spending  the  night 
there;  that  the  defendant  returned  to  their  said  home  and  found  the 
said  Annie  Peterson  in  bed  and  asleep;  that  defendant  then  and  there 
entered  the  bed  of  said  Annie  Peterson,  and  attempted  to  have  sexual 
intercourse  with  her;  t'hat  he  tried  to  persuade  her  that  it  would  not 
be  wrong  for  him  and  her  to  have  sexual  intercourse  together;  that 
he  remained  in  bed  with  the  said  Annie  Peterson  for  upwards  of  two 
hours  before  retiring  to  his  own  room;  that  this  conduct  on  the  part 
of  defendant  has  received  great  publicity  by  reason  of  a  complaint 
having  been  made  by  the  said  Annie  Peterson  before  a  magistrate  in 
the  city  and  county  of  Los  Angeles,  charging  the  defendant  with 
having  at  said  time  and  place  assaulted  her  with  intent  to  commit  a 
rape  upon  her;  that  afterwards  the  said  defendant  came  to  plaintiff 
and  threatened  to  turn  her  out  upon  the  world  penniless  unless  she 
would  help  him  to  keep  the  said  Annie  Peterson  from  prosecuting 
him  on  the  said  complaint;  that  this  conduct  on  the  part  of  defend- 
ant, and  the  publicity  which  has  been  given  to  it,  has  caused  plaintiff 
grievous  mental  suffering,  thereby  greatly  impairing  her  health. 
[Wherefore  plaintiff  prays  {concluding  as  in  Form  No.  7765).  j^ 

constancy  and  uniform  regard  which  sylvania,  and  hath  resided  in  the  state 
ought  to  be  inseparable  from  the  mar-  of  Pennsylvania  since  the  year  l8^<y. 
riage  state;  yet  so  it  is  that  the  said  And  your  petitioner  further  showeth, 
Jiosa  Heilbron  from  the  first  day  of  that  he  is  a  citizen  of  the  common- 
September,  in  the  year  of  our  Lord  one  wealth  of  Pennsylvania,  and  hath  re- 
thousand  eight  hundred  and  ninety-one,  sided  therein  for  the  period  of  one 
hath  offered  such  indignities  to  the  whole  year  previous  to  the  filing  of  this 
person  of  your  petitioner  as  to  render  his  petition  for  libel."  • 
his  condition  intolerable  and  his  life  The  charge  of  poisoning  the  minds 
burdensome,  and  thereby  forced  him  to  of  plaintiff's  children  and  changing 
expend  several  hundred  dollars,  as  she,  their  natural  feelings  of  love  and  afTec- 
the  said  Posa,  demanded  a  trip  to  tion  into  hatred  and  contempt,  often 
Europe,  and  was  bound  to  see  her  breaking  out  into  open  abuse  and  vio- 
parents  in  Europe  and  other  relatives,  lence,  is  too  vague.  Wright  v.  Wright, 
and  left  your  petitioner  alone  at  Home-  6  Tex.  3. 

stead,    in  Pennsylvania,  and    your   peti-  1.   It  was  held  in  this  case  that   the 

tioner  was  forced  to  give  up  his  home  court  could  not,  as  a  matter  of  law,  say 

and  break  up   housekeeping,  and  thus  that  defendant's  conduct  did  not  inflict 

rendered   the   condition   of   your  peti-  grievous    mental    suffering    upon    the 

tioner  intolerable  and   his   life    miser-  plaintiff,  and  the  finding  by  the  court 

able  and  burdensome,  and  the  fact  that  that   it  did  so  is  conclusive   upon  ap- 

she   remained    away  and  became   the  peal  in  the  absence  of  evidence  in  the 

scandal  and  talk  of  the  neighborhood  record. 

of  Homestead,  Pennsylvania.  See  2\so  supra,  note  i,  p.  27. 

Your   petitioner    further    represents  2.  The  matter  enclosed  by  nad  to  be 

that  he  is  at  the  present  time  residing  supplied  within  []  will  not  be  found  in 

in  Homestead,  Allegheny  county,  Penn-  the  reported  case. 
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(Conn.  Prac.  Act,  p.  75,  No.  112.)' 

{Commencing  as  in  Form  No.  7766,  and  continuing  down  to  *.) 

2.  The  defendant  on  divers  days  betw e.en  Jatmary  1st,  x878,  and 
the  date  of  this  writ  has  been  guilty  of  intolerable  cruelty  to  the 
plaintiff. 

3.  The  plaintiff  and  defendant  have  {concluding  as  in  Form  No. 
7766). 

Form  No.  7787. 

(Precedent  in  Campbell  v.  Campbell,  27  III.  App.  310.)* 

\{Commencing  as  in  Form  No.  776 Jf.^  and  continuing  down  to  *.)]' 
And  your  oratrix  charges  that  very  soon  after  their  said  marriage 
as  aforesaid,  the  said  defendant  commenced  a  course  of  extreme  and 
repeated  cruelty  toward  your  oratrix;  that  he  has  often  threatened 
and  abused  your  oratrix  in  a  most  cruel  and  shameful  manner;  that 
on,  to  wit,  the  9th  day  of  May,  1S86,  at  the  city  of  Chicago,  aforesaid, 
the  said  defendant  caught  hold  of  your  oratrix  by  her  throat  and 
threw  her  down  upon  the  floor,  and  choked,  beat,  bruised,  and  other- 
wise maltreated  your  oratrix  in  a  most  cruel,  angry,  rude,  and  re- 
vengeful manner.  And  again,  on  the  same  day  last  aforesaid,  at 
the  place  aforesaid,  the  said  defendant  again  choked,  beat,  bruised, 
and  otherwise  maltreated  your  oratrix,  and  threatened  to  take  the 
life  of  your  oratrix,  and  by  means  of  force  took  from  your  oratrix  a 
certain  gold  watch,  of  the  personal  goods  and  chattels  of  your  ora- 
trix. So  your  oratrix  charges  that  the  said  defendant,  Andrew  Camp- 
bell, has  been  and  is  guilty  of  extreme  and  repeated  cruelty  toward 
your  oratrix. 

[Your  oratrix  further  represents  that  said  defendant  is  the  owner 
{concluding  as  in  Form  No.  776.4)-]^ 

Form  No.  7788. 
(Precedent  in  Huston  v.  Huston,  63  Me.  184.)* 

To  the  Honorable  Justice  of  the  supreme  judicial  court,  next  to  be 
holden  at  Portland,  within  and  for  the  county  of  Cumberland,  on  the 
second  Tuesday  of  April,  a.  d.  i87.4- 

Respectfully  represents  Joanna  Huston,  wife  of  Stephen  Huston,  of 
Falmouth  in  our  county  of  Cumberland,  that  she  was  married  to  said 

1.  Connecticut.  —  Gen.  Stat.  (1888),  §  der  its  discretionary  powers,  the  libel- 
2802.     See  also  supra,  note  i,  p.  27.  lee   cannot    avail    himself    of    merely 

2.  It  was  held  that  a  demurrer  to  circumstantial  omissions  to  defeat  the 
this  bill  was  wrongfully  sustained.  libel  by  demurrer. 

For  the  present  statute  in  Illinois  see  For  the  present  statute  in  Maine  see 

Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  40,  Me.   Rev.  Stat.  (1883),  c.  60,  §  2.     See 

par.  I.     See  also  supra,  note  i,  p.  27.  also  supra,  note  i,  p.  27. 

3.  The  words  enclosed  by  and  to  be  SafB^cient  Allegation.  —  In  Holyoke  v. 
supplied  within  [  ]  will  not  be  found  in  Holyoke,  78  Me.  404,  the  libel  was  ad- 
the  reported  case.  judged  good  which  contained  the  fol- 

4.  It  was  held  in  this  case  that  where  lowing  charge  of  cruelty: 

the  allegations  in  a  libel  for  divorce  are         "That  he  always  conducted  himself 

sufficient  to  give  the  court  jurisdiction     as    a   faithful,  chaste   and  affectionate 

of  the  case,  and  to  grant  a  divorce  un-     husband,   but  that  the   said   (libellee), 
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Stephen  by  Rev.  Sargent  Shaw,  in  April,  A.  D.  i857.  That  for  more 
than  thirty  years  she  and  her  said  husband  have  lived  together  as 
man  and  wife  in  said  Falmouth,  where  they  have  accumulated  a  fair 
property,  though  at  the  commencement  her  said  husband  was  largely 
in  debt,  and  where  they  have  raised  a  large,  and  she  fondly  hopes, 
a  likely  family  of  children.  That  she  has  at  all  times  been  true  to 
all  her  married  rites,  vows  and  obligations,  and  has  been  to  her  said 
husband  a  true,  chaste  and  faithful  wife;  but  her  said  husband 
being  wholly  regardless  of  married  vows  and  obligations,  has  from 
time  to  time  during  all  these  years,  so  conducted  as  to  render  her 
married  life  exceedingly  unpleasant,  and  one  of  great  hardship,  but 
nothing  sufficiently  serious  occurred  to  be  mentioned  now,  until 
about  thirteen  years  ago  her  said  husband  introduced  into  his  and  her 
house  and  family  a  certain  English  woman  of  loose,  lewd  and 
lascivious  behavior,  and  persisted  in  keeping  her  there  until,  fore- 
bearance  ceasing  to  be  a  virtue,  she,  the  said  woman,  was  obliged  to 
leave  by  the  persuasion,  or  rather  command  of  the  libellant;  since 
which  time  her  said  husband  has  treated  her  with  extreme  abuse  and 
cruelty,  has  repeatedly  called  her  a  whore,  and  has  denied  the  legiti- 
macy of  his  children,  has  repeatedly  threatened  to  kill  her,  and  exhib- 
ited a  razor  for  that  purpose,  has  jammed  her  against  the  wall,  and 
threatened  to  grind  her  to  powder,  has  repeatedly  wished  her  dead, 
has  told  her  to  leave  his  house,  has  put  her  out  of  bed,  and  she  has 
been  obliged  to  sleep  with  her  daughter;  and  there  so  sleeping,  he 
has  broken  into  the  room  and  assaulted  her.  Being  thus  threatened, 
assailed  and  tormented,  and  being  afraid  longer  to  live  with  her 
said  husband,  and  by  the  advice  of  her  neighbors  and  children,  she 
left  her  said  husband's  house  on  the  eleventh  day  of  August  last  past  ^ 
and  now  resides  with  her  sister. 

Wherefore,  believing  it  to  be  reasonable  and  proper,  conducive  to 
domestic  harmony,  and  consistent  with  the  peace  and  morality  of 
society,  she  prays  that  the  bonds  of  matrimony  between  her  and  her 
said  husband  may  be  dissolved  by  this  honorable  court;  and  also  that 
this  honorable  court  will  decree  her  such  alimony  out  of  her  said 
husband's  estate,  as  to  right  and  justice  may  appertain. 

Joanna  Huston. 

wholly  regardless  of  her  marriage  vows  from  home  for  a  longer  or  shorter  time 
and  obligations,  has  been  guilty  of  and  no  matter  where  he  went  or  when 
cruel  and  abusive  treatment  of  him  in  he  went  she  met  him  invariably  with 
this:  that  between  the  ist  ol  January,  the  accusation  that  he  had  a  woman 
1893",  and  the  date  of  this  libel,  almost  with  him  during  his  absence.  That  be- 
daily,  when  he  was  at  home,  she  would  tween  the  dates  before  mentioned,  at 
continually  and  incessantly  charge  him  his  dinner  table,  she  has  called  him  a 
with  want  of  chastity,  with  different  liar,  a  whoremaster,  and  used  words  of 
women  and  at  different  times,  all  of  similar  import  frequently  in  the  pres- 
which  was  groundless  and  unfounded;  ence  of  one  or  both  of  his  children,  and 
this  not  only  privately  to  him,  but  fre-  the  servant.  That  the  usual  and  gen- 
V  quently  at  his  own  table  and  in  the  eral  tone  and  character  of  the  conversa- 
presence  of  his  children  (one  or  both),  tion  she  addressed  to  him  whenever  he 
aged  4  and  /j-  respectively,  and  some-  was  in  the  house,  was  of  the  description 
times  in  the  presence  of  his  servant,  indicated  by  the  foregoing  allegations 
That  between  the  dates  last  mentioned  and  that  it  was  incessant  day  and  night; 
his  business  frequently  called  him  away  in  fact  she  never  spoke  to   him  about 
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Form  No.  7789 .' 

To  the  Honorable  the  Justices  of  the  Superior  Court  within  and  for 
the  County  of  Middlesex: 

Respectfully  libels  and  represents  Marietta  R.  Jefferson,  of  Lowell,  in 
said  county,  that  she  was  lawfully  married  to  Herbert  F.Jefferson,  now 
of  said  Lowell,  at  said  Lowell,  on  the  eighth  day  of  October,  a.  d.  \Z85,  and 
thereafterwards  your  libellant  and  the  said  Herbert  P.  Jefferson  lived 
together  as  husband  and  wife  in  this  commonwealth,  to  wit,  at  said 
Lo7vell;  that  your  libellant  has  always  been  faithful  to  her  marriage 
vows  and  obligations,  but  the  said  Herbert  P.  Jefferson,  being  wholly 
regardless  of  the  same,  at  said  Lowell  at  divers  times  has  been 
guilty  of  cruel  and  abusive  treatment  toward  your  libellant,  and  that 
said  cruel  and  abusive  treatment  has  continued  up  to  the  filing  of 
this  libel. 

And  your  libellant  further  represents  that  there  have  been  born 
to  your  libellant  and  said  Herbert  P.  Jefferson  Mr*?^  children,  who  are 
all  still  living,  and  whose  names  and  respective  dates  of  birth  are  as 
follows:  Richard  P.  Jefferson,  born  October  3d,  i8<?7;  George  H. 
Jefferson,  born  April  llfth,  iS89,  and  M eta  Jefferson,  born  December 
1th,  i891. 

Wherefore,  your  libellant  prays  that  a  divorce  from  the  bonds  of 
matrimony  may  be  decreed  between  your  libellant  and  the  said 
Herbert  P.  Jefferson,  and  that  she  be  given  the  custody  of  her 
children;  and  she  also  prays  that  she  be  given  the  custody  of  her 
children  during  the  pending  of  these  proceedings,  and  that  said 
libellee  be  enjoined  from  interfering  with  her  personal  liberty,  and 
from  interfering  or  holding  communication  with  said  children  during 
the  pendency  of  these  proceedings. 

Dated  this  thirty-Jirst  day  of  December,  a.  d,  \W5. 

Marietta  R.  Jefferson. 

general  matters  or  matters  about  the  own  house  so  far  as  she  can,  and  that 

house  unless  she  was  obliged  to.     That  her   treatment  of  him  as  before  indi- 

between  the  dates   mentioned,    it   has  cated,  has  rendered   his  home  so  un- 

come  to  his  knowledge  that  she  went  to  happy,  that  existence  in  it  longer  than 

her  friends  and  acquaintances,  and  cir-  is  necessary  for  food  and  shelter  is  ut- 

culated  among  them  all  sorts  of  charges  terly  unsupportable. 

of   unchastity   against   your    libellant.  And  your  libellant  avers,  that  these 

That  in  the  management  of  the  children  acts  of  his  wife,  her  said  charges  and 

and  by  her  acts,  language  and  deport-  her    treatment    of    him,    and   conduct 

ment  and  treatment  of  your  libellant,  toward  him  as  hereinbefore  stated,  have 

in  their  presence,  she  has  endeavored  so  atfected  his  peace  of  mind  and  his 

to  estrange  from  him  both  of  said  chil-  feelings,  as  to  affect  his  health  and  en- 

dren.     That   she   refused   and  has  re-  danger  his  health  for  the  future,  and 

fused   to  cohabit   with   him    since  the  that  she  has  been  guilty  thereby  of  cruel 

middle   oi  June  /aj^,  without   any  just  and  abusive  treatment  of  him." 

cause  whatever,  and  has  occupied  an-  1.    This   form    is    copied    from    the 

other  bed  by  herself,  all  of  said  time,  records    in    the    case   of    Jefferson   v. 

and  fails  to  take   any   interest  in  his  Jefferson,  168  Mass.  456,  in  which  case 

comfort  and  to  bestow  any  care  upon  the  libellant  had  a  decree.      See  also 

his  clothing,  or  do  any  other  wifely  act.  supra,  note  i,  p.  27. 
That  she  avoids  and  ignores  him  in  his 
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Form  No.  7790. 

(Precedent  in  Black  v.  Black,  5  Mont.  21.)' 

[(^Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *.)]^ 

III.  That  the  defendant  yi7^«  H.  Black,  on  or  about  the  15th  day 
of  September,  A.  d.  i?>81,  at  the  county  of  Gallatin  aforesaid,  used  to, 
of  and  concerning  plaintiff,  vile  and  abusive  epithets,  and  then  and 
there,  without  any  just  or  reasonable  cause,  cursed  plaintiff  and 
accused  her  of  being  an  unchaste  woman,  and  also  did  threaten  the 
life  of  plaintiff. 

That  said  defendant,  on  or  about  the  28th  day  of  December,  a.  d. 
iSSl,  at  the  county  of  Gallatin  aforesaid,  without  provocation  or 
justification,  struck,  beat,  kicked  and  wounded  the  plaintiff,  and 
also,  then  and  there,  choked  plaintiff,  and  other  wrongs  and  injuries 
then  and  there  did  to  plaintiff;  and  further,  that  on  the  7th  day  of 
Jamiary,  A.  D.  x^82,  in  the  county  of  Gallatin  aforesaid,  the  said 
defendant  kicked  plaintiff  out  of  the  house  where  the  plaintiff  and 
defendant  were  then  residing,  and  then  and  there  drove  plaintiff 
from  his  house,  and  then  and  there  rudely,  forcibly  and  violently 
wrested  plaintiff's  child  from  her  arms,  and  refuses  to  return  said 
child  to  the  care  or  custody  of  plaintiff. 

Plaintiff  further  alleges  that  she  is  now,  and  for  several  months 
last  past  has  been,  in  delicate  health,  and  that  she  is  now  pregnant 
with  child  by  her  said  husband;  that  she  is  in  destitute  circumstances, 
and  has  no  means  of  support. 

IV.  [{Concluding  as  in  Form  No.  7765.')]^ 

Form  No.  7791. 

(Precedent  in  Paden  v.  Paden,  28  Neb.  278.)' 

[(Commencing  as  in  Form  No.  7765,  and  continuing  doivn  to  *.)]^ 

II.  That  on  February  1,  1888,  the  defendant  was  guilty  of  extreme 
cruelty  towards  her,  without  any  cause  or  provocation,  in  this:  that 
having  put  on  his  overcoat  to  go  out  of  his  house,  and  for  no  cause 
whatever,  became  angry,  and  began  to  curse  and  swear  and  to  use 
violent  language  towards  plaintiff,  calling  her  all  kinds  of  vulgar  and 
vile  names,  and  taking  hold  of  her  person  in  a  rude  and  violent 
manner,  striking  her  with  his  clinched  fists,  he  threw  and  knocked 
her  to  the  floor,  and  threw  his  whole  body  and  weight  upon  her  with 
so  much  violence  and  force  as  to  injure  the  whole  side,  body  and 
head  of  the  plaintiff,  so  that  she  was  for  a  long  time  sick  and  sore 
from  said  injuries;  and,  after  she  got  up  from  the  floor,  he  chased  her 
about  the  house,  jamming  her  in  the  door  as  she  was  escaping  from 
him. 

III.  On  the  1st  day  of  February  he  was  guilty  of  extreme  cruelty 
towards  her,  without  any  cause  or  provocation  on  her  part,  in  the  use  of 
violent,  indecent  and  profane  language  and  conduct,  calling  her  "a 
God  damned  bitch,"  *'  an  old  whore,"  and  other  like  names. 

1.  Montana.  —  Civ.  Code  (1895),  §  132.  [  ]  will  not  be  found  in  the  reported 
See  also  supra,  note  i,  p.  27.  case. 

2.  The  matter  to  be  supplied  within  3.  Nebraska.  —  Comp.  Stat.  (1897),  § 
^  2862.     See  also  supra,  note  i,  p.  27. 
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IV.  In  the  spring  of  i8<95,  in  the  presence  of  plaintiff's  daughter, 
he  was  guilty  of  extreme  cruelty  towards  plaintiff,  without  any  cause 
or  provocation,  and  at  divers  times  during  that  spring,  at  their  home, 
in  this:  that  he  called  her  "a  whore,"  "a  damned  bitch,"  and  other 
like  names,  and  frequently,  during  said  spring,  struck  her  with  his 
fists,  and  assaulted  and  battered  her. 

V.  That  he  is  a  man  of  vicious  and  vulgar  habits,  with  a  quick  and 
bad  temper,  of  a  jealous,  selfish  and  revengeful  disposition,  and  has 
often  declared  that  he  would  never  live  with  plaintiff,  nor  permit  her 
to  live  with  him;  and  that  on  the  Jirs^  Monday  in  April,  1B88,  on  ac- 
count of  his  violent  conduct  and  abusive  language,  she,  being  in  fear 
of  great  bodily  injuries,  if  not  of  her  life,  left  her  home,  and  has  since 
lived  apart  from  defendant,  and  has  supported  herself. 

VI.  That  he  is  a  man  of  large  means  and  property,  and  is  the 
owner  in  fee  of  lot  5,  in  block  69,  situate  on  Ninth  street,  between  N 
and  M  streets,  in  the  city  of  Lincoln,  in  said  county,  of  the  value  of 
%8,000;  also,  of  the  home  of  both  parties.  No.  1505  O  street,  in  said 
city,  worth  %10fiOO\  also,  of  a  tract  of  land  of  320  acres,  eight  miles 
southeast  of  Lincoln,  hear  Cheney,  in  said  county,  worth  %12,800;  and 
also  of  6'(9  acres,  the  title  being  in  the  name  of  his  brother-in-law, 
Robert  L.  Garte?i,  situate  near  said  Cheney  station,  worth  ^,000;  and 
is  also  possessed  of  horses,  mules,  wagons,  and  farming  implements, 
Worth  $2,000,  and  a  large  quantity  of  grain,  worth  %3,000  —  a  total  of 
$38,800;  and  that  she  is  without  proper  means  to  support  herself,  or 
to  maintain  a  living  in  the  future. 

[Wherefore  the  plaintiff  prays  (^concluding  as  in  Form  No.  1765^^^ 

Form  No.  7792. 

(Precedent  in  Kennedy  v.  Kennedy,  73  N.  Y.  370.)' 

[(^Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *.)J^ 
III.  That  since  plaintiff's  marriage  to  defendant  he  has  treated  her 
in  a  cruel  and  inhuman  manner,  and  has  so  conducted  himself  towards 
her  as  to  render  it  unsafe  and  improper  for  her  to  cohabit  with  him; 
that  on  or  about  the  '25th  day  of  November,  iS76,  at  his  residence,  he 
wantonly  and  maliciously  accused  her  of  unchastity  and  infidelity  to 
her  marriage  vow,  and  reproached  her  with  lewdness,  and  to  and  in 
her  presence  falsely  and  maliciously  stigmatized  the  infant  daughter 
she  had  recently  borne  him  as  the  bastard  child  of  another  man;  that 
in  these  accusations  and  reproaches  he  persisted  for  days  and  nights, 
denouncing  them  against  plaintiff  in  an  angry  and  violent  manner, 
thereby  depriving  her  of  needful  rest  and  sleep,  and  subjecting  her 
to  great  alarm  and  anxiety,  and  seriously  affecting  as  well  her  health 
as  her  happiness;  that  on  or  about  the  5th  da.y  of  December,  i876,  at 
his  said  residence,  in  a  fit  of  uncontrollable  passion,  he  put  a  pistol  to- 
plaintiff's  head,  apparently  with  the  intent  to  kill  her;  *  *  * 

That  at  said  residence,  and  on  or  about  the  24Jh  day  of  September, 
i877,  /our  weeks  after  the  birth  of  the  youngest  child  of  himself  and 

1.  The  words  enclosed  by  and  to  be  2.  JVew  York.  —  Birds.  Rev.  Stat, 
supplied  within  [  ]  will  not  be  found  in  (1896),  p.  894,  §21.  See  also  supra,  note 
the  reported  case.  i,  p.  27. 
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plaintiff,  he  reproached  plaintiff  with  other  false  and  malicious 
accusations  of  unchastity  and  infidelity,  and  denied  himself  to  be  the 
father  of  the  said  youngest  child,  and  declared  that  he  had  made  a 
will  in  which  he  disinherited  the  two  children,  of  which  he  said  he 
was  not  the  father,  and  ordered  plaintiff  out  of  the  house,  and  said  he 
would  make  it  hot  for  her,  and  threatened  to  murder  her;  that  by 
these,  his  said  reproaches  and  threats,  which  were  incessantly 
repeated  and  uttered  in  an  excited,  angry  and  violent  manner,  defend- 
ant afflicted  plaintiff  with  great  agony,  fright  and  distress  to  the 
serious  detriment  of  her  peace  of  mind  and  health  of  body;  *  *  * 
that  she  has  never  given  him  a  pretext  even  for  his  aspersions  of  her 
character,  nor  has  by  any  provocation  justified  his  ill-treatment  of  her; 
that  she  has  patiently  borne  all  his  said  affronts  and  outrages  for  the 
sake  of  her  children,  and  with  the  hope  that  in  time  he  might  return 
to  a  better  way  of  life;  that  instead,  his  misconduct  and  ill-treatment 
of  plaintiff  grow  worse  and  worse  —  insomuch  that  she  is  forced 
reluctantly  to  the  conclusion  that  a  separation  from  defendant  is 
indispensable,  not  only  to  her  own  existence,  but  to  the  welfare  of 
her  children. 
.      IV.    {{Concluding  as  in  Form  No.  7765.)Y 

Form  No.  7793. 

(Precedent  in  Hodecker  v.  Hodecker,  20  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  641.)* 

[{Caption  as  in  Form  No.  5926. y]^ 

The  plaintiff,  for  her  amended  complaint,  herein  respectfully 
alleges: 

I.  That  the  parties  to  this  action  intermarried  more  than  twenty 
years  ago  in  the  city  of  Rome,  in  the  state  of  New  York,  under  the  • 
rites  of  the  Roman  Catholic  church,  and  after  such  marriage  removed 
and  have  resided  in  the  city  of  Rochester,  in  said  county,  and  are  now 
actual  inhabitants  of  said  state  and  still  husband  and  wife;  that  the 
law  of  said  church  forbids  absolute  divorce  between  married  persons, 
and  plaintiff  is  a  devout  Catholic. 

II.  And  the  plaintiff  further  alleges  that  at  the  said  city  since  said 
marriage  the  defendant  has  treated  her  in  a  cruel  and  inhuman 
manner,  and  since  about  the  year  x2>90,  has  there  been  addicted 
periodically  to  the  excessive  use  of  intoxicants  and  in  his  fits  of 
drunkenness,  or  while  under  the  influence  of  alcoholic  stimulant, 
has  repeatedly  committed  acts  of  cruelty  and  violence  upon  plaintiff, 
and  in  particular  as  follows:  That  at  said  city  of  Rochester,  defendant, 
without  cause  or  provocation,  some  time  in  the  latter  half  of  Novem- 
ber, i896,  on  a  day  which  she  is  now  unable  exactly  to  specify,  spat 
into  plaintiff's  face  while  she  was  walking  upon  the  public  highway 
and  about  her  business;  that  defendant's  entire  course  of  conduct 
towards  plaintiff  in  said  city,  with  rare  intervals,  has  been  for  a  long 

1.  The  matter  to  be  supplied  within  tions  for  injunction  and  for  alimony 
[]  will  not  be  found  in  the  reported  case,     are  appropriate  in  a  petition  for  sepa- 

2.  A  demurrer  to   above    complaint     ration. 

because  it  stated  more  than  one  cause         See  Birds.  Rev.  Stat.  N.  Y.  (1896),  p. 
of  action  was  overruled.     The  allega-     894,  §  21,  and  see  supra,  note  i,  p.  27. 
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period  uniformly  cruel,  abusive  and  brutal,  he  being  constantly  in 
the  habit  of  applying  abusive  epithets  to  her,  of  threatening  her  with 
violence  and  of  striking  and  attempting  to  strike  her. 

III.  And  the  plaintiff  further  alleges  that  for  the  past  six  years  the 
defendant  did  wrongfully  and  wilfully  conspire  and  plan  to  abandon 
plaintiff  and  wrongfully  and  wilfully  abandoned  plaintiff,  and  has, 
since  November  28,  i896,  refused  to  return  to  her,  and  expelled  her 
from  and  denied  to  her  his  residence,  and  still  refuses  and  neglects 
to  live  and  cohabit  with  her  and  to  provide  and  maintain  her; 
though  at  said  last-mentioned  date  she  caused  a  certain  writing  to 
be  personally  served  upon  defendant,  in  which  she  expressly  desired 
and  required  of  him,  in  substance,  to  live  and  cohabit  with  her  as  his 
wife  and  to  admit  her  to  his  domicile;  and  also  to  take  back  any  and 
every  thing  he  ever  gave  her,  which  she  then  and  there  uncondi- 
tionally offered  to  return  and  tendered  to  him,  all  of  which  he 
refused  to  do  and  has  since  continuously  persisted  in  refusing  to  do, 
as  well  as  to  support  and  maintain  her  in  a  manner  suitable  to  his 
means  and  station  in  life;  that,  although  plaintiff  has  always  con- 
ducted herself  towards  defendant  as  a  faithful  and  obedient  wife,  the 
defendant  disregarded  his  duties  as  a  husband,  and  has  been  wilfully 
absent  from  and  deserted  the  plaintiff  within  six  years  past  with- 
out any  cause  or  justification  therefor;  and,  as  she  is  informed 
and  believes,  now  has  his  household  managed  by  a  young  single 
woman  named  Emma  Strieker,  wholly  apart  from  plaintiff  in 
pursuance  of  his  said  intention  as  aforesaid  and  said  conspiracy 
as  aforesaid,  to  wholly  and  wilfully  abandon  plaintiff,  and  to  wilfully 
desert  her,  contrary  to  section  1762  of  the  Code  of  Civil  Procedure, 
under  the  provisions  of  which  law  and  no  other  she  expressly 
limits,  intends  and  brings  her  action  in  the  foregoing  premises;  that 
this  course  of  treatment  and  conduct  has  caused  plaintiff  great  pain, 
humiliation  and  distress  of  mind  and  injured  her  in  her  fair  fame  and 
good  name  among  people  and  through  the  community;  that  the 
defendant,  in  further  pursuance  of  said  conspiracy  and  of  his  said 
course  of  cruel  and  inhuman  treatment  and  wilful  abandonment  and 
desertion  as  aforesaid  of  plaintiff,  falsely  and  unlawfully  pretends  to 
sustain  the  marriage  relation  to  said  woman  Strieker,  as  aforesaid, 
and  has  falsely  permitted,  countenanced,  aided  and  abetted,  and 
falsely  permits,  aids,  abets  and  countenances  the  said  woman  as 
aforesaid  in  said  city  and  to  all  persons,  falsely  and  unlawfully  per- 
sonate plaintiff,  and  in  such  assumed  character  as  aforesaid  to  falsely 
pretend  that  she,  said  Strieker,  is  the  wife  of  defendant,  knowing 
the  same  to  be  false,  all  to  plaintiff's  great  distress  of  mind,  pain  and 
humiliation  and  to  the  injury  of  her  good  name  and  fair  fame  in  the 
community;  and  all  without  her  connivance,  privity,  procurement  or 
consent;  that  the  defendant  does  all  of  said  acts  as  aforesaid  and 
knowingly  allows  said  Strieker  as  aforesaid  to  do  the  same  with  the 
express  intention  of  making  the  said  abandonment  as  aforesaid  of 
plaintiff  irreconcilably  permanent,  and  proof  of  all  of  said  acts  will 
be  given  in  this  behalf  at  the  trial  hereof. 

IV.  That  defendant  owns  real  and  other  estate  to  the  amount  of 
over  %60,000,  as  plaintiff  is  informed  and  believes;  that  during  said 
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marriage  plaintiff  gave  and  also  allowed  to  defendant  the  use  of  large 
sums  of  her  own  money,  being  her  personal  and  separate  estate ;  that 
as  part  of  defendant's  said  plan  and  conspiracy  as  aforesaid  to  abandon 
plaintiff  at  said  city  of  Rochester  sometime  prior  to  the  commence- 
ment of  this  action  on  a  day  which  plaintiff  is  now  unable  exactly  to 
specify,  the  defendant,  in  order  to  obtain  and  secure  from  plaintiff  a 
release  of  her  dower  in  said  real  estate,  having  falsely  represented  or 
caused  to  be  represented  to  her  in  substance  and  effect  that  the  whole 
of  his  estate  and  property  of  every  name  and  nature  did  not  in  value 
exceed  %Jfi^OOO,  and  defendant  then  and  there  well  knowing  that  said 
representation  was  wholly  false,  did  fraudulently  cause  and  induce  the 
plaintiff  to  release  her  dower  rights  to  his  said  realty  upon  the  express 
agreement  that  he  did  and  would  then  and  there  split  into  two  equal 
parts  (meaning  divide  equally)  for  her  every  dollar  which  he  had  in 
the  world,  meaning  thereby  all  his  said  property,  both  real  and  personal, 
in  consideration,  among  other  things,  that  plaintiff  would  release  her 
right  of  dower  in  and  to  defendant's  said  realty;  that  at  said  time 
defendant  was  worth  over  %60,000  in  real  and  other  property,  yet 
plaintiff  did  not  have  the  means  or  information  to  establish  the  last 
fact  nor  did  she  know  the  same;  but  on  the  contrary,  she  relied  on 
defendant  and  defendant's  said  false  representations  as  aforesaid  and 
believed  the  last  to  be  true  in  all  things,  whereby  said  defendant 
wrongfully  and  fraudulently  succeeded  in  defrauding  this  plaintiff  by 
causing  and  inducing  her  as  aforesaid  to  release  her  said  right  of  dower 
in  defendant's  real  estate  and  property  as  aforesaid,  which  she  did, 
and  parted  with  for  defendant's  sole  benefit,  among  other  things  valu- 
able considerations,  for  less  than  the  amount  of  one-half  of  defend- 
ant's said  property  as  aforesaid,  by  a  sum  exceeding  $^5,06?0,  to  which 
extent,  and  even  more,  the  said  fraud  of  defendant  as  aforesaid  preju- 
diced and  injured  her  in  her  property  rights  as  the  lawful  wife  of  defend- 
ant in  and  concerning  defendant's  said  property  as  aforesaid;  that 
the  plaintiff,  then  and  there  did,  fulfilled  and  in  all  things  performed 
her  part  of  said  agreement  fairly,  faithfully  and  honestly,  and  defend- 
ant obtained  and  received  all  the  benefits  of  said  performance;  but 
the  defendant  wholly  omitted  and  neglected  and  has  since  neglected 
and  omitted  and  still  Omits  and  neglects  wholly  to  fulfill  and  perform 
his  part  of  said  agreement  and  the  same  never  was  performed  by  him 
to  her,  all  to  her  great  pain,  injury  and  humiliation  and  the  prejudice 
of  her  said  dower  rights  as  the  lawful  wife  as  aforesaid  of  defendant; 
that  said  agreement  was  in  writing  executed  by  the  parties  to  this 
action;  that  plaintiff  fears  defendant  will  dispose  of  said  real  estate 
pending  this  suit  or  hereafter  to  the  irreparable  loss  or  prejudice  of 
her  said  dower  and  other  marital  rights  as  aforesaid  therein,  and  leave 
the  country  without  making  any  provision  for  her  support  and  main- 
tenance as  hereinafter  prayed. 

Wherefore,  the  plaintiff  demands  judgment  for  a  separation  from 
the  bed  and  board  of  defendant,  and  that  a  reasonable  provision  for 
the  support  and  maintenance  of  the  plaintiff,  suitable  to  her  husband's 
means  and  station,  be  made  out  of  the  property  of  defendant;  also 
that  defendant  be  restrained  from  conveying  away  said  real  estate 
under  said  agreement  in  writing  more  particularly  mentioned  and 
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specified  in  part  IV.  herein  before,  to  defeat  plaintiff's  said  dower 
interests  and  marital  rights  therein  with  costs. 

[(^Signature  a?id  verification  as  in  Form  No.  5926. y\^ 

(F)  Endangering  Life,  Limb  or  Reason.^ 

Form  No.  7794.^ 

{Commencing  as  in  Form  No.  7767,  and  continuing  down  to  *)  does  so 
treat,  and  for  a  long  time,  to  wit,  from  the  third  day  of  May,  iS93,  to 
the  time  of  filing  this  libel,  has  so  treated  said  J^ane  Doe  as  seriously 
to  injure  her  health  (or  endanger  her  reason^,  and  on  divers  days  and 
times  {Here  specify  the  acts  of  cruelty  relied  on'). 

The  said  complainant  after  her  marriage  {concluding  as  ir  Form 
No.  7767). 

(9)  Of  Desertion  or  Abandonment,* 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  In  the  following  states,  the  cruelty 
must  be  such  as  to  endanger  the  life, 
limb,  health  or  reason  of  the  petitioner, 
to  wit: 

Alabama.  —Civ.  Code  (1886),  §  2324. 
Arkansas. — Sand.  &  H.  Dig.  (1894), 

§  2505. 

loiua.  —  Code  (1897),  §  3174. 
Missouri.  — Rev.  Stat.  (1889),  §  4500. 
New  Hampshire.  —  Pub.  Stat.  (1891), 

c.  175,  §  5- 

New  York.  — Buds.  Rev.  Stat.  (1896), 
p.  894,  §  21. 

North  Carolina.  —  Code  (1883),  § 
1286. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  682,  §  I. 

Tennessee. — Code  (1896),  S  4202. 

Wisconsin. — Stat.  (1898),  §  2357. 

It  is  not  a  satisfactory  allegation 
that  the  husband  endangered  plaintiff's 
life  by  cruel  and  barbarous  treatment, 
to  allege  such  treatment  "by  taking 
his  fists  and  threatening  to  mash  her 
brains  out,  and  that  in  consequence 
she  was  afraid  to  retire  to  rest,"  etc. 
Jackson  v.  Jackson,  105  N.  Car.  433. 
See  also  supra,  note  i,  p.  27. 

3.  New  Hampshire. —  Pub.  Stat.  (1891), 
c-  I75i  §  5-  See  also  supra,  note  i, 
p.  27. 

4.  Desertion  or  abandonment  is  made 
a  ground  for  divorce  by  the  following 
statutes,  to  wit: 

Alabama, —  Civ.  Code  (1886),  §  2322. 
Arizona.  —  Rev.  Stat.  (1887),  §  2111. 
Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2505. 


California.  —  Civ.  Code  (1897),  §  92. 

Colorado.  —  Mills'  Anno.  Stat.  (1*891), 
§  1562. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
2802. 

Delaware.  —  Rev.  Stat.  (1893),  p.  595, 

§  I- .      . 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  30,  §  34. 

Florida.  —  Rev.  Stat.  (1892),  §  1480. 

Georgia. — 2  Code  (1895),  §  2426. 

Idaho. —  Rev.  Stat.  (1887),  §  2457. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  40,  par.  I. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1032. 

Iowa.  — Code  (1897),  §  3174. 

Kansas.  —  Gen.  Stat.  (1897),  c.  96,  § 
53- 

Kentucky.  —  Stat.  (1894),  §  21 17. 

Maine.  — Rev.  Stat.  (1883),  c.  60,  §  2. 

Maryland. — Pub.  Gen.  Laws  (1888), 
art.  16,  §§  36,  37. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
146,  §  I. 

Michigan.  —  How.  Anno.  Stat.  {1882), 
§§  6228,  6229. 

Minnesota.  —  Stat.  (1894),  §  4790. 

Mississippi. — Anno.  Code  (1892),  § 
1562. 

Missouri.  —  Rev.  Stat.  (1889),  §  4500. 

Montana.  —  Civ.  Code  (1895),  §  132. 

Nebraska. — Comp.  Stat.  (1897),  §§ 
2861,  2862. 

Nevada.  — Gen.  Stat.  (1885),  §  491. 

New  Hampshire.  —  Pub.  Statt  (1891), 
c.  175,  §  5- 

New  fersey. — Gen.  Stat.  (1895),  p. 
1274,  §  40. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  1431. 
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New  yi7r,t.  —  Birds.  Rev.  Stat.  (1896), 
p.    894,  §  21. 

North  Carolina.  —  Code  (1883),  g  1286. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
2737. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5689. 

Oklahoma.  —  Stat.  (1893),  §  4543. 

Oregon. — Hill's  Anno.  Laws  (1892), 

§  495- 

Pennsylvania.  —  Bright.     Pur.     Dig. 

(1894),  p.  682,  §  I. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

195,  §  2. 

South  Dakota.  —  Dak.  Comp.  Laws 
(18S7),  §  2559. 

Tennessee.  —  Code  (1896),  §  4201. 

Texas.  —  Rev.  Stat.  (1895),  art.  2977. 

Utah.  —Rev.  Stat.  (1898),  §  1208. 

Vermont.  —  Stat.  (1894),  §  2674. 

Virginia.— Cod&  (1887),  §§  2257, 
2258, 

Washington. — Ballinger's  Anno.Codes 
&Stat.  (1897JI,  §  5716. 

West  Virginia.  —  Code  (1891),  c.  64, 
§§5.6. 

Wisconsin.  —  Stat.  (1898),  §  2356. 

Wyoming. —  Rev.  Stat.  (1887),  §  1571. 

Beqtiisites  of  Complaint,  Libel,  etc..  Gen- 
erally.—  Consult  the  annotations  to 
Forms  Nos.  7764  and  7765,  supra. 

Allegation  of  Desertion  —  Getter  ally.  — 
The  complaint,  libel  or  petition  should 
set  forth  specifically  the  facts  showing 
desertion.  Ladd  v.  Ladd,  121  N.  Car. 
118;  Hare  7/.  Hare,  10  Tex.  355.  And 
where  the  desertion  is  described  by 
particular  words  in  the  statute,  as 
"without  sufficient  cause"  or  "will- 
ingly," the  desertion  should  be  so  de- 
scribed in  the  libel.  White  v.  White, 
45  N.  H.  121;  Sisemore  v.  Sisemore,  17 
Oregon  542. 

Period  of  Desertion.  —  It  must  be  al- 
leged that  the  desertion  was  for  a 
period  next  preceding  the  filing  of  the 
complaint.  Ward  v.  Ward,  20  Wis.  252. 
And  that  the  desertion  continued  to  the 
time  of  filing  the  bill.  Kimball  v.  Kim- 
ball, 13  N.  H.  222;  Morey  v.  Morey,  82 
Tex.  308.  But  there  is  no  particular 
form  necessary,  and  an  allegation  that 
the  libellee  still  refuses  to  cohabit,  if 
there  be  no  date  to  the  libel,  or  if  it  bear 
the  date  of  the  day  that  it  is  filed,  is 
sufficient.  Kimball  v.  Kimball,  13  N. 
H.  222. 

The  desertion  must  have  continued 
for  five  years,  in  Virginia;  for  five 
years  or  a  shorter  period,  in  the  dis- 
cretion of  the  court,  in  Rhode  Island;  for 
three  years,  in  Connecticut,  Delaware, 
Georgia,      Maine,     Maryland,      Massa- 


chusetts, Minnesota,  New  Hampshire, 
Ohio,  Texas,  Vermont  and  West  Vir-. 
ginia;  for  two  years,  in  Alabama,  Dis- 
trict  of  Columbia,  Illinois,  Indiana,  Iowa, 
Michigan,  Mississippi,  Nebraska,  New 
Jersey,  Pennsylvania  and  Tennessee;  for 
one  year,  in  Arkansas,  Colorado,  Florida, 
Kansas,  Kentucky,  Missouri,  Nevada, 
Oklahoma,  Oregon,  Utah,  Washington 
and  Wyoming;  and  for  six  months  with 
intention  of  abandonment,  in  Arizona. 
In  some  states,  wilful  desertion  is  the 
voluntary  separation  of  one  of  the  mar- 
ried parties  from  the  other  with  intent 
to  desert.  This  is  so  in  California, 
Idaho  and  Montana. 

Plaintiff's  Good  Conduct.  —  The  com- 
plainant must  allege  and  prove  good 
conduct  upon  his  or  her  own  part. 
Epling  V.  Epling,  i  Bush  (Ky.)  74; 
Yallaly  v.  Yallaly,  39  Mo.  490;  White 
V.  White,  45  N.  H.  121.  See  also 
Pinkney  v.  Pinkney,  4  Greene  (Iowa) 
324;  Smith  v.  Smith,  12  N.  H.  80; 
Thorpe  v.  Thorpe,  9  R.  I.  57. 

Plaintiff  s  Readiness  to  Receive  Back. — 
The  readiness  and  willingness  of  com- 
plainant at  all  times  during  the  aban- 
donment to  receive  and  live  with  her 
husband  need  not  be  averred.  Gray  v. 
Gray,  15  Ala.  779. 

Sufficient  Allegations.  —  In  Sisemore 
V.  Sisemore,  17  Oregon  542,  wilful  de- 
sertion was  sufficiently  alleged  in  the 
following  words  and  figures,  to  wit: 
"That  above  Jive  years  ago  plaintiff, 
with  his  said  wife  and  children,  moved 
from  Jackson  county  to  Crook  county, 
in  said  state  of  Oregon,  and  that  plain- 
tiff ever  since  and  now  is  a  resident  of 
Crook  county;  that  in  October,  i8<?5',  the 
defendant  returned  from  Crook  county 
to  her  former  home  in  Jackson  county, 
and  has  ever  since  remained  there;  that 
ever  since  said  last  mentioned  date  said 
defendant  has  wilfully  deserted  the 
plaintiff,  and  has  wilfully  remained 
away  from  him  and  their  said  home, 
and,  though  often  requested  by  the 
plaintiff,  has  ever  since  said  last  men- 
tioned date  persistently  refused  to  re- 
turn to  the  plaintiff  or  their  said  home, 
or  to  longer  cohabit  with  plaintiff 
thereat." 

In  Burk  v.  Burk,  21  W.  Va.  445,  the 
bill  was  dismissed,  as  it  appeared  in 
evidence  that  the  desertion  had  not  con- 
tinued for  the  statutory  time,  three 
years.  The  allegation  of  desertion  was 
as  follows,  to  wit:  "  intentionally,  mali- 
ciously and  absolutely  deserted  and 
abandoned  your  orator,  and  compelled 
him  to  live  without  her  consort,  or 
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{Commencing  as  in  Form  No.  776 Jf,  and  continuing  down  to  *.) 
Your  oratrix  further  shows  unto  your  honor,  and  charges  that  the 
said  defendant,  on  or  about  \h&  first  day  of  January^  a.  d.  i85<5,  wil- 
fully, and  without  any  reasonable  or  just  cause  therefor,  deserted 
and  abandoned  your  oratrix,  and  wholly  refused  to  live  and  cohabit 
with  her  any  longer  as  husband  and  wife,  and  from  thence  hitherto, 
up  to  the  time  of  filing  this  bill  of  complaint,  has  continuously 
absented  himself  from  her,  and  refused  to  return  and  live  with  her  as 
husband  and  wife,  and  still  does,  without  any  fault  on  the  part  of 
your  oratrix. 

Your   oratrix   further   represents   that  the  said  defendant  is  the 
owner  {concluding  as  in  Form  No.  776Jf). 


Form  No.  7796.* 

(Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *. ) 

III.  That  on  or  about  the  year  \W2,  the  defendant,  disregarding 
the  solemnity  of  his  marriage  vow,  wilfully  and  without  cause  de- 
serted and  abandoned  the  plaintiff,  and  ever  since  has  and  still  con- 
tinues so  to  wilfully  and  without  cause  desert  and  abandon  the  said 
plaintiff,  and  to  live  separate  and  apart  from  her,  without  any  suf- 
ficient cause  or  any  reason,  and  against  her  will,  and  without  her 
consent. 

IV.  {Concluding  as  in  Form  No.  7765.') 


Form  No.  7797. 

(Conn.  Prac.  Act,  p.  75,  No.  112.)' 

(Commencing  as  in  Form  No.  7766,  and  continuing  down  to  *.) 

2.  On  February  ist,  iS75,  the  defendant  wilfully  deserted  the  plain- 
tiff, and  has  continued  said  desertion  with  total  neglect  of  all  the 
duties  of  the  marriage  covenant  on  his  part  to  be  performed  to  the 
date  of  this  writ,  being  for  more  than  tAree  years. 

3.  The  plaintiff  and  defendant  have  (concluding  as  in  Form  No. 
7766). 

assistance,  which   he  was  entitled  to  your  orator  upon  condition,  that  your 

have  as  her  husband  from  his  wife,  and  orator   would  go  and   live  at  another 

that  for  more  than  said  period  ol  five  place  than  his  own  house  and  home,  and 

years  she  has  utterly  failed  and  refused  would  abandon  his  house  and  home." 
to  perform  her  marital  duties  towards        What  acts  constitute  wilfu    desertion 

your  orator,  as  his  wife  is  required  by  are   defined   in    N.    Dak.    Rev.   Codes 

the  laws  of  the  land  to  do,  and  she  has  (1895),  §  2740,   and   Dak.   Comp.  Laws 

repeatedly  declared  to  your  orator  her  (1887),  §  2562. 

firm,  settled  and  determined  purpose         See  substance  of  sufficient  allegation 

never  to  return  to  your  orator's  house  in  Calvert  v.  Calvert,  15  Colo.  390.    See 

or  to  resume  her  duties,  or  in  any  wise  also  Angier  v,  Angier,  63  Pa.  St.  451. 
to  conduct  herself  as  the  wife  of  your        1.  See  supra,  note  4,  p.  41. 
orator.     On  the   contrary  she  has  pre-        2.  Connecticut.  —  Gen.   Stat.  (1888),  § 

tended,  that  she  would  only  abide  with  2802.     See  also  supra,  note  4,  p.  41. 
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Form  No.  7798.' 

In  Chancery  of  New  Jersey. 
To  his  Honor  Theodore  Runyoti,  Chancellor  of  the  State  oi  New  Jersey. 

Humbly  complaining  showeth  unto  your  Honor,  your  oratrix  Mar- 
tha A.  Sargent,  oi  Jersey  City,  Hudson  county,  New  Jersey,  that  on 
the  third  day  of  December,  eighteen  hundred  and  sixty-one,  at  Boston^ 
in  the  state  of  Massachusetts,  your  oratrix  was  lawfully  married  to  her 
present  husband,  Augustus  Sargent;  that  from  the  date  of  her  said 
marriage  until  the  present  time  your  oratrix  has  lived  continuously 
in  the  county  of  Hudson  and  state  of  New  Jersey  aforesaid,  and  within 
the  bounds  of  what  is  now  the  city  oi  Jersey  City,  and  still  does  reside 
in  said  city;  that  her  husband,  the  said  Augustus  Sargent,  lived  with 
her  in  said  county  of  Hudson  until  the  year  eighteen  hundred  and 
seventy-six,  when,  during  the  month  of  April  oi  that  year,  he,  the  said 
Augtistus  Sargent,  deserted  your  oratrix. 

And  your  oratrix  further  shows,  that  since  that  time  her  said  hus- 
band has,  as  she  has  been  informed,  had  no  fixed  place  of  abode,  but 
has  been  sometimes  in  New  York  City  and  sometimes  in  Jersey  City, 
but  his  exact  glace  of  abode  is  unknown  to  your  oratrix. 

And  your  oratrix  further  shows,  that  she  has  one  child  living,  by 
her  said  husband,  named  Maude  Sargent,  aged  eleven  years. 

And  your  oratrix  further  shows  that  for  more  than  three  years  last 
past  her  said  husband  has  deserted  her,  and  his  said  desertion  for  all 
that  time  has  been  wilful,  continued  and  obstinate,  and  during  all 
that  time  her  said  husband  has  wholly  neglected  to  make  any  pro- 
vision for  her  support  or  the  support  of  her  said  child,  and  that  she 
has  no  means  of  support  except  from  her  own  exertions,  and  that 
during  all  the  time  since  her  said  husband  deserted  her  she  has  been 
compelled  to  earn  her  living  by  means  of  her  own  exertions,  and  that 
her  said  child  is  now  living  with  her  entirely  dependent  upon  her  for 
support,  education  and  maintenance. 

Your  oratrix  therefore  humbly  prays  that  she  may  be  divorced 
from  the  bond  of  matrimony  with  her  said  husband,  and  that  he  may 
be  compelled  by  the  order  and.  decree  of  this  honorable  court  to  pro- 
vide for  and  support  herself  and  her  said  child,  and  to  pay  to  your 
oratrix's  counsel  a  reasonable  counsel  fee  for  the  prosecution  of  her 
said  suit,  and  that  your  oratrix  may  have  such  further  and  other  relief 
in  the  premises  as  may  be  equitable  and  just,  and  your  oratrix  as  in 
duty  bound  will  ever  pray,  etc. 

Bedle,  Muirheid  df  McGee, 
Solicitors  and  of  Counsel  with  Complainant. 

{Affidavit  as  in  Form  No.  7771.) 

Form  No.  7799. 

(Precedent  in  Mumford  v.  Mumford,  13  R.  I.  20.)' 
Washington,  sc.  Supreme  Court, 

August  Term,  a.  d.  i2>79. 
Mercy  C.  Mumford,  of  Westerly,  county  of  Washington,  humbly  peti- 

1.  Nezv  Jersey. — Gen,  Stat.  (1895),  p.  2.  This  petition  was  held  sufficient, 
1274,  §  40.  See  also  supra,  note  4,  the  court  holding,  affirming  the  de- 
p.  41.  cision  in  Brown  v.  Brown,  2  R.  I.  381, 
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tioning,  respectfully  represents,  that  she  is  a  domiciled  inhabitant  of 
this  State,  she  having  resided  therein  for  the  twenty-five  years  last 
past;  that  on  the  11th  day  oi  Jajiuary,  a.  d.  i8<57,  she  was  married  to 
her  present  husband,  Uriah  S.  Mum/ord,  formerly  of  said  Westerly,  but 
now  residing  at  Mystic,  in  the  State  of  Connecticut,  less  than  one  hun- 
dred miles  from  the  place  of  trial  of  this  petition;  and  that,  ever  since 
her  said  marriage,  your  petitioner  has  kept  and  performed  all  her 
marriage  vows  and  covenants;  but  that  the  said  Uriah  S.  Mumford, 
unmindful  of  his  marriage  vows,  and  disregarding  his  marriage  cove- 
nants, hath  violated  the  same  in  this:*  that  he  has  wilfully  deserted 
your  petitioner,  and  neglected  and  refused,  being  of  sufficient  ability, 
to  provide  necessaries  for  the  subsistence  of  your  petitioner;  and 
that  he  has  committed  the  crime  of  adultery,  and  been  guilty  of  other 
gross  misbehavior  and  wickedness  repugnant  to,  and  in  violation  of, 
the  marriage  covenant. 

Wherefore  she  prays  your  Honors  to  pass  a  decree  dissolving  the 
bonds  of  matrimony  subsisting  between  your  petitioner  and  the  said 
Uriah  S.  Mumford,  and  for  such  other  and  further  relief  as  to  your 
Honors  shall  seem  meet.     And  she,  as  in  duty  bound,  will  ever  pray. 

Mercy  C.  Mumford. 

(10)  Of  Fraud,  Force  or  Duress.^ 


that,  in  a  petition  for  divorce,  it  is  in 
general  sufficient  to  charge  the  offense 
in  the  language  of  the  statute. 

See  R.  I.  Gen.  Laws  (1896),  c.  195,  § 
2,  and  see  supra,  note  4,  p.  41. 

1.  Fratid,  force  or  duress  in  procuring 
the  marriage  is  a  ground  of  divorce  in 
the  following  states,  to  wit: 

Connecticut. — Gen.  Stat.  (i888),  §2802. 

Delaware.  —  Rev.  Stat.  (,1893),  p.  595, 

Georgia.  — 2  Code  (1895),  §  2426. 

Kansas. — Gen.  Stat.  (1897),  c.  96,  §  53. 

Kentucky.  —  Stat.  (1894),  §  2117. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5689. 

Oklahoma.  —  Stat.  (1893),  §  4543. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  684,  §  7. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5716. 

Beqaisites  of  Complaint,  Libel,  etc., 
Generally.  —  Consult  the  annotations  to 
Forms  Nos.  7764  and  7765,  supra. 

Allegation  of  I^aad,  etc. —  Generally. — 
The  facts  constituting  the  fraud,  force 
or  duress  must  be  particularly  and 
specially  set  forth,  and  a  libel  setting 
forth  in  general  terms  that  the  marriage 
was  procured  by  fraud,  force  and  false 
representations  is  insufficient.  Hoff- 
man V.  Hoffman,  30  Pa.  St.  417; 
Schriver  v.  Schriver,  8  W.  N.  C.  (Pa.) 
144. 


Sufficient  Allegation.  —  In  Allen's  Ap- 
peal, 99  Pa.  St.  196,  it  was  held  that 
fraud  was  sufficiently  averred  as  fol- 
lows, to  wit:  "  That  on  the  2^th  day  of 
fuly,  i87<f,  an  alleged  marriage  was 
celebrated  between  your  petitioner  and 
Hannah  Duvall;  that  said  marriage  was 
procured  by  fraud  on  the  part  of  the 
said  Hannah,  in  this,  that  prior  to  the 
said  marriage  and  to  the  time  the  same 
was  celebrated  the  said  Hannah  repre- 
sented and  presented  herself  to  your 
petitioner  as  a  chaste  and  virtuous 
female,  and  your  petitioner,  relying 
upon  and  giving  full  faith  to  said  rep- 
resentation and  pretensions,  and  not 
suspecting  anything  to  the  contrary, 
entered  into  a  marriage  contract  with 
the  said  Hannah  on  or  about  the  28th 
day  of  April,  187^,  which  was  consum- 
mated as  aforesaid  on  the  2^th  day  of 
fuly,  i87<?.  Your  petitioner  further 
represents  that  still  believing  in  the 
virtue  and  chastity  of  the  said  Hannah, 
he  lived  and  cohabited  with  her  as  his 
wife  until  the  loth  day  of  Febj-uary,  1879, 
when  she  gave  birth  to  a  fully  matured 
and  developed  female  child.  Your  pe- 
titioner further  represents  that  he  never 
had  sexual  intercourse  with  the  said 
Hannah  prior  to  the  2^th  day  oifuly, 
187S,  and  is  not  the  father  of  the  child 
born  on  the  loth  day  of  February,  1879, 
Your  petitioner  further  alleges  that  he 
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Form  No.  7800. 
(Conn.  Prac.  Act,  p.  75,  No.  112.)' 

{^Commencing  as  in  Form  No.  7766,  and  continuing  aown  to  *.) 

2.  At  the  date  of  their  marriage,  the  defendant  was,  and  ever  since 
has  been,  subject  to  a  permanent  and  incurable  corporal  imbecility, 
which  renders  sexual  intercourse  impracticable;  yet,  at  all  times  prior 
to  their  marriage,  he  concealed  said  fact  from  the  plaintiff, 

3.  The  plaintiff  and  defendant  have  {concluding  as  in  Form  No. 
7766). 

Form  No.  7801. 
(Bullitt's  Civ.  Code  Ky.  (1895),    p.  610. )« 

{Commencing  as  in  Form  No.  7776,  and  continuing  down  to  *)  he  ob- 
tained a  marriage  by  force  (or  duress  or  fraud). 

Wherefore  she  asks  that  the  defendant  {concluding  as  in  Form  No. 
7775). 

Form  No.  7802.' 

{Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *.) 

III.  That  defendant,  in  order  to  induce  plaintiff  to  enter  into  said 
contract  of  marriage,  falsely  represented  to  plaintiff  that  she  was 
chaste  and  virtuous,  and  physically  competent  to  marry,  but  that  in 
fact  she  was  not  chaste  and  virtuous,  and  physically  competent  to 
marry,  but  was  at  that  time  pregnant  by  some  other  man  than  plain- 
tiff, and  that  she  concealed  said  fact  from  plaintiff,  in  consequence  of 
which  false  representation  and  concealment  plaintiff  was  induced  to 
enter  into  said  marriage. 

IV.  That  immediately  upon  the  discovery  of  said  facts,  plaintiff 
ceased  to  cohabit  with  defendant,  and  has  not  since  cohabited  with 
her. 

Wherefore  the  plaintiff  prays  {concluding  as  in  Form  No.  7765). 


has  cause  to  believe,  and  does  believe,  annulment,  where,  by  statute,  fraud  in 

from  facts  only  known  to  him  since  the  contracting  the  marriage  is  declared  to 

birth  of  the  child,   and  expects  to   be  be  a  ground  for  annulment,  see  infra, 

able  to  prove,  that  the  said  Hannah  had  Forms  Nos.  7881  to  7883. 

committed   fornication  with  a  certain  Duress  as  Ground  for  Annulment.  —  For 

Samuel  Williams,  and  others  to  your  form  of  complaint  in  suit   for  annul- 

petitioner  unknown,  prior  to  her  mar-  ment,    where   the   marriage   was   con- 

riage,    and   was    at    the    time   of    the  tracted  under  duress,  see  infra.  Forms 

marriage  aforesaid  pregnant  with  the  Nos.  7879,  7880. 

child  born  on  the  loth  day  of  February,  1,   Connecticut.  —  Gen.   Stat.    (l888),  5^ 

1879,  a  fact  not  known  to  your  petitioner  2802.     See  also  supra,  note  i,  p.  45. 

at  the  time  of  this  marriage,  and  that  2.  Kentucky. —  Stat.    (1894),    §   2117. 

said  marriage  has  not  been  confirmed  See  also  supra,  note  i,  p.  45. 

by  your  petitioner   in  any  way  since  8.  The  facts  in  this  form  were  held  to 

the  birth  of  said  child  and  the  discovery  be   sufficient   to   warrant  a  decree   for 

of  the  fraud  practiced  upon  him."  divorce,    on   the  ground   of   fraud,   in 

Fraud  as  Ground  for  Annnlment.  —  For  Morris  v.   Morris,  Wright  (Ohio)  630. 

forms  of  bills  or  complaints  in  suits  for  See  also  supra,  note  i,  p.  45. 
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(11)  Of  Habitual  Intoxication.^ 
Form  No.  7803.' 

{Commencing  as  in  Form  No.  776Jf.,  and  continuing  down  to  *.) 
Your  oratrix  further  shows  unto  your  honor,  and  charges  that  for 
the  space  of  t7uo  years  last  past,  prior  to  the  filing  of  this  bill  of  com- 
plaint, the  said  defendant  has  been  guilty  of  habitual  drunkenness. 

Your  oratrix  further  represents  that  the  said   defendant   is   the 
owner  (concluding  as  in  Form  No.  776Jf). 

Form  No.  7804." 

(Commencing  as  in  Form  No.  7766,  and  continuing  down  to  *.) 
III.   That  after  said  marriage  the  defendant  became  addicted  to  the 
excessive  use  of  intoxicating  liquors,  and  the  defendant  has  for  more 


1.  Habitual  intoxication  is  a  ground 
for  divorce  in  the  following  states,  to  wit: 

Alabama. — Civ.  Code  (1886),  §  2322. 

Arizona.  — Rev.    Stat.   (1887).  |  2111. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2505. 

California. — Civ.  Code  (1897),  §  92. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1562. 

Connecticut. — Gen.  Stat.  (1888),  §  2802. 

Delaware.  —  Rev.  Stat.  (1893)^  p.  595, 

§!• 

District  of  Columbia. — Comp.  Stat. 

(1894),  c.  30,  §  34. 

Florida.  — Rev.   Stat.   (1892),   §  1480. 

Georgia.  — 2  Code  (1895),  §  2427. 

Idaho. —  Rev.  Stat.  (1887),  ^  2457. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  40,  par.  I. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1032. 

Iowa.  —  Code  (1897),  §  3174. 

Kansas.  — Gen.  Stat.  (1897),  c.  96,  §  53. 

Kentucky.  — Stat.  (1894),  §  2117. 

Maine,  — Rev.  Stat.  (1883),  c.  60,  §  2. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
146,  §  I. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  6228. 

Minnesota.  —  Stat.  (1894),  §  4790. 

Mississippi,  —  Anno.  Code  (1892),  § 
1562. 

Missouri.  —  Rev.  Stat.  (1889),  §  4500. 

Montana.  — Civ.  Code  (1895),  §  132. 

Nebraska. — Comp.  Stat.  (1897),  §  2861. 

Nevada.  — Gen.  Stat.  (1885),  §  491. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  175,  §  5. 

New  Mexico.  —  Comp.  Laws   (1897), 

§  1431- 

North  Carolina.  —  Code  (1883),  §  1286. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  2737. 


Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5689. 

Oklahoma.  —  Stat.  (1893),  §  4543. 
Oregon.  —  Hill's  Anno.   Laws  (1892), 

§495. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
195,  §  2. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  2559. 

Tennessee.  —  Code  (1896),  84201. 

Utah.  — Rev.  Stat.  (1898),  §  1208. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5716. 

West  Virginia. — Code  (1891),  c.  64, 
§6. 

Wisconsin.  —  Stat.  (1898),  §  2356. 

Wyoming.  — Rev.  Stat.  (1887),  §  1571. 

Time.  —  The  habitual  intoxication 
must  have  lasted  for  one  year,  in  Ar- 
kansas, Colorado,  Kentucky,  Alinnesota, 
Missouri,  Oregon,  Wisconsin;  for  two 
years,  in  Illinois;  for  three  years,  in  the 
District  of  Columbia,  New  Hampshire 
and  Ohio. 

Beqoisites  of  Complaint,  Libel,  etc., 
Generally.  —  Consult  the  annotations  to 
Forms  Nos.  7764  and  7765,  supra. 

Allegation  of  Habitual  Intemperance.  — 
Where  a  divorce  is  prayed  on  the 
ground  that  the  defendant  "  is  habitu- 
ally intemperate,"  it  is  not  necessary 
to  specify  more  definitely  the  facts  con- 
stituting habitual  intemperance;  the 
charge  of  itself  implying  that  the  de- 
fendant has  a  persistent  habit  of  be- 
coming intoxicated  from  the  use  of 
strong  drinks,  and  thus  rendering  his 
presence  in  the  marital  relation  dis- 
gusting and  intolerable.  Burns  v. 
Burns,  13  Fla.  369;  Brown  v.  Brown, 
38  Ark.  324;  Reading  v.  Reading,  96 
Cal.  4;  Forney  v.  Forney,  80  Cal.  528, 
infra,  Form  No.  7805. 
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than  one  year  immediately  preceding  the  filing  of  this  petition  been 
guilty  of  habitual  drunkenness. 

IV,  {Cotuluding  as  in  Form  No.  7765.^ 

Form  No.  7805. 

(Precedent  in  Forney  v.  Forney,  80  Cal.  529.)' 

[(^Commencing  as  in  Form  No.  7766^  and  continuing  down  to  *.)]* 
That  iox  four  years  and  eight  months  last  past,  said  defendant  has 
been  and  still  is  guilty  of  habitual  intemperance,  and  is  habitually 
intemperate  from  the  use  of  intoxicating  drinks  to  that  degree  that 
the  intemperance  of  defendant  reasonably  inflicts  a  course  of  great 
mental  anguish  upon  said  plaintiff,  and  to  that  degree  which  did  in 
fact  during  that  whole  time  inflict,  and  still  inflicts,  a  course  of  great 
mental  anguish  upon  her,  and  that  during  all  that  time  said  plaintiff 
has  been  an  innocent  party  with  respect  to  said  intemperance;  that 
defendant  was  so  intemperate  from  the  use  of  intoxicating  drinks, 
then  and  theretofore,  and  acted  so  cruelly  and  in  such  a  threatening 
manner  toward  the  plaintiff  in  consequence  of  such  intemperance, 
that  it  became  necessary  for  her  to,  and  she  thereafter  did,  on 
August  13\  i8<?4,  at  Cayucas,  San  Luis  Obispo  County,  California, 
leave  the  defendant,  and  has  not  returned  to  him;  that  the  course 
and  conduct  of  defendant  aforesaid  and  his  habits  of  intemperance 
have  not  changed  for  the  better  at  any  time  since  the  plaintiff  so 
left  him. 

[Wherefore  plaintiff  prays  (concluding  as  in  Form  No.  7765').^^ 

Form  No.  7806. 

(Conn.  Prac.  Act,  p.  75,  No.  112.)' 

(Commencing  as  in  Form  No.  7766,  and  continuing  down  to  *.) 

2.  The  defendant  for  more  than  one  year  last  past  has  been  and 
now  is  habitually  intemperate. 

3.  The  plaintiff  and  defendant  have  (concluding  as  in  Form  No. 
7766). 

Form  No.  7807. 
(Precedent  in  Carlin  v.  Carlin,  65  111.  App.  161.)* 

[State  of  Illinois,  )  In  the  Circuit  Court  of  Greene  County. 

Greene  County.    [     *    To  the  November  Term,  \Z95. 
William  P.  Carlin  ) 

against  V  Bill  for  Divorce. 

Matilda  J.  Carlin.  ) 

To  the  Honorable  George  W.  Herdman,  Judge  of  said  Court,  in  Chan- 
cery sitting  :]2 
Your  orator,  William  P.  Carlin,  of  the  county  of  Greene  and  state 
of  Illinois,  respectfully  represents  unto  your  honor  that  he  is  now, 

1,  This  allegation  was  held  to  be  suf-  3.  Connecticut. — Gen.  Stat.  (1888),  § 
ficient.     See  also  supra.,  note  I,  p.  47.  2802.     See  also  supra,  note  i,  p.  47. 

2.  The  matter  enclosed  by  and  to  be  4.  This  bill  was  held  sufficient.  See 
supplied  within  []  will  not  be  found  in  also  Starr  &  C  Anno.  Stat.  111.(1896), 
the  reported  case.  c.  40,  par.  i,  and  supra,  note  i,  p.  47. 
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and  for  more  than  one  year  prior  to  the  10th  day  of  January,  a.  d. 
\W5,  and  indeed  during  all  his  lifetime,  has  been  a  resident  of  said 
county  of  Greene  and  State  of  Illinois.  That  on  the  19th  day  of  July, 
A.  D.  1 85^5  at  Buffalo,  in  the  State  of  New  York,  he  was  lawfully  mar- 
ried to  one  Matilda  J.  Carlin,  the  defendant  hereinafter  named,  and 
from  that  time  until  about  the  1st  day  oi  April,  a.  d.  \Z89,  he  lived 
and  cohabited  with  the  said  Matilda  J.  Carlin  as  her  husband,  and 
during  all  that  time  faithfully  performed  all  his  duties  and  obligations 
as  a  husband,  patiently  bearing  with  his  said  wife's  faults  and  errors, 
and  striving  to  make  her  and  his  home  comfortable  and  happy. 

Your  orator  further  represents  unto  your  honor  that  the  said 
Matilda  J.  Carlin,  wholly  regardless  of  her  duty  and  obligations  as 
a  wife,  shortly  after  her  said  marriage  commenced  the  excessive  and 
habitual  use  of  intoxicating  liquors,  accompanied  by  the  use  of  opium 
and  other  narcotics;  and  although  your  orator  used  every  effort  in 
his  power  to  induce  his  said  wife  to  cease  the  use  of  such  intoxicat- 
ing liquors  and  break  off  the  habit  that  was  growing  upon  her,  the 
said  defendant,  wholly  regardless  of  her  duty  as  a  wife,  refused  to 
comply  with  the  request  of  your  orator  to  cease  the  use  of  such 
intoxicating  liquors,  but  on  the  contrary  persisted  in  the  constant 
and  excessive  use  of  the  same  until  the  habit  of  indulging  in  them 
became  so  firmly  fixed  and  her  powers  of  will  so  enfeebled  that  she 
apparently  lost  all  power  to  resist  the  temptation  to  indulge  in  them, 
and  for  more  than  two  years  prior  to  the  said  1st  day  of  April,  a.  d. 
\Z89,  and  indeed  for  many  years  prior  to  said  last  mentioned  time, 
the  said  Matilda  J.  Carlin  had  been  guilty  of  habitual  drunkenness; 
that  she  had  been  in  an  intoxicated  condition  almost  continually  and 
had  been  wholly  unfit  to  attend  to  her  duties  and  discharge  her 
obligations  as  a  wife  during  that  time.  That  while  in  said  condition 
she  was  very  quarrelsome  and  ill-treated  your  orator,  using  toward 
him  insulting,  abusive  language  and  opprobrious  epithets;  that  at 
times  her  denunciations  and  abuse  of  your  orator  became  so  loud 
and  threatening  as  to  attract  the  attention,  not  only  of  the  family 
servants,  but  of  the  neighbors  as  well;  that  in  this  condition  she 
would  frequently  threaten  to  kill  your  orator,  and  by  such  conduct 
rendered  your  orator's  condition  intolerable  and  his  life  burdensome. 

That  on  account  of  their  child,  and  from  a  sense  of  pride  and 
respect  for  the  feelings  of  his  wife  and  her  people,  your  orator  con- 
tinued for  a  number  of  years  to  patiently  bear  with  these  faults  and 
failings  on  the  part  of  his  said  wife,  in  the  hope  that  she  might  be 
induced  to  reform  and  break  off  her  habit  of  excessive  indulgence  in 
such  intoxicating  liquors;  but  instead  of  reforming,  the  conduct  of 
the  said  Matilda  J.  Carlin  became,  in  this  respect,  worse  and  worse, 
until  finally  it  became  unbearable  and  impossible  for  your  orator  to 
longer  live  and  cohabit  with  the  said  Matilda  J.  Carlin  as  her  hus- 
band, and  on  or  about  the  1st  day  of  April,  a.  d.  \2>89,  your  orator 
was  compelled  to  withdraw  from  his  said  wife,  since  which  time  they 
have  lived  wholly  separate  and  apart. 

Your  orator  further  represents  and  shows  to  your  honor  that  at  the 
time  of  his  said  separation  from  his  said  wife  your  orator  was  an  officer 
in  the  United  States  army,  in  command  at  Fort  Sherman  in  the  State 
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of  Idaho,  where  he  remained  in  such  command  until  in  May  in  the 
year  xZ93,  when  your  orator  was  promoted  to  the  rank  of  brigadier- 
general,  and  given  the  command  of  the  department  of  the  Coliwibia^ 
with  headquarters  at  Vancouver,  in  the  State  of  Washington,  where  he 
remained  until  he  was  placed  on  the  retired  list  by  operation  of  law, 
November  2Ji.,  i893,  and  that  for  more  than  a  year  after  his  said  retire- 
ment, your  orator  was  engaged  in  settling  up  his  affairs,  especially 
with  the  government  of  the  United  States. 

Your  orator  further  represents  unto  your  honor  that  on  account  of 
his  military  duties  from  the  said  1st da.y  of  April,  a.  d.  xZSd,  until  the 
2]^th  day  of  November,  a.  d.  \2>9S,  and  on  account  of  the  time  required 
in  settling  up  his  said  affairs  from  said  2Jith  day  of  November,  a.  d. 
\WS,  down  to  just  prior  to  the  institution  of  this  suit,  he  was  unable 
to  be  personally  present  in  this  county  to  attend  to  the  institution 
and  prosecution  of  a  suit  for  divorce  from  his  said  wife,  as  he 
earnestly  desired  and  intended  to  do. 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  and  to  the  end  that  the  said 
Matilda  J.  Carlin,  who  is  made  party  defendant  to  this  amended  bill, 
may  be  required  to  make  full  and  direct  answer  to  the  same  by  a 
short  day,  to  be  fixed  by  the  court,  and  that  upon  the  hearing  of  this 
cause  your  orator  may  be  forever  freed  from  the  bonds  of  matrimony 
now  existing  between  him  and  the  ssad  Matilda  J.  Carlin;  and  that 
your  orator  may  have  such  other  and  further  relief  as  equity  may 
require  and  to  your  honor  shall  seem  meet. 

[May  it  please  your  honor  to  grant  the  writ  of  summons  in  chancery 
directed  to  the  sheriff  of  the  said  county  of  Greene,  commanding 
him  that  he  summon  the  defendant,  Matilda/.  Carlin,  to  appear 
before  the  said  court  on  the  first  day  of  the  next  November  term 
thereof,  to  be  held  at  the  court-  house  in  Carrollton  in  the  county  of 
Greene  aforesaid,  then  and  there  to  answer  this  bill,  and  to  stand  to, 
perform  and  abide  such  further  order,  direction  and  decree  therein, 
as  to  your  honor  shall  seem  meet  according  to  equity  and  good  con- 
science. 

And  your  orator,  as  in  duty  bound,  will  ever  pray,  etc. 

William  F.  Carlin. 

Frank  A.  Whiteside, 

Solicitor  for  Complainant.]^ 

Form  No.  7808.' 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 
To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court,  holden 
at  Boston,  within  and  for  the  County  of  Suffolk: 
Respectfully  libels  and  represents  your  petitioner,  Eliza  A.  Blaney, 
of  Boston  aforesaid,  that  she  was  married  to  John  H:  Blaney  of  said 
Boston  on  the  thirtieth  day  of  May,  \Z52,  at  said  Boston;  that  they 

1.  The  words  and  figures  enclosed  by  2.  This  form  is  copied  from  the  origi- 
[  1  will  not  be  found  in  the  reported  nal  papers  in  Blaney  v.  Blaney,  126 
case,  but  have  been  added  to  render  the  Mass.  205,  in  which  case  it  was  held 
form  complete.  that  evidence  that  a  husband  had  been 

50  Volume  7. 


7808.  DIVORCE  AND  SEPARATION.  ,    7810. 

subsequently  lived  together  as  man  and  wife  at  Boston,  and  at  Chelsea 
in  said  county  of  Suffolk;  that  of  the  progeny  of  said  marriage  there 
is  one  minor  child  of  the  age  of  eight  years,  named  Herbert  C.  Blaney\ 
that  your  petitioner  has  ever  been  faithful  to  her  marriage  vows  and 
obligations,  but  that  the  said  John  H.  Blaney,  wholly  regardless  of 
the  same,  has  contracted  gross  and  confirmed  habits  of  intoxication, 
has  on  various  occasions  treated  your  petitioner  with  cruelty  and 
abuse,  and  with  gross  personal  violence,  and,  being  of  sufficient 
ability,  neglects  and  refuses  to  provide  suitable  maintenance  for  her. 

Wherefore  your  petitioner  prays  that  a  divorce  from  the  bonds  of 
matrimony  subsisting  between  her  and  the  said  John  H.  Blaney  may 
be  decreed;  that  the  care,  custody,  education  and  maintenance  of 
said  minor  child  may  be  given  to  her;  and  for  such  further  orders 
and  decrees  in  the  premises  as  to  your  Honors  may  seem  meet. 

Eliza  A.  Blaney. 

Isaac  H.  Wright, 

Solicitor  for  Libellant. 


(12)  Of  Habitual  Use  of  Opiates.^ 

Form  No.  7809. 

{Commencing  as  in  Form  No.  7799,  and  continuing  down  to  *) ;  that 
he  has  been  guilty  of  the  habitual,  excessive  and  intemperate  use  of 
opium,  morphine  and  chloral. 

Wherefore  she  prays  {concluding  as  in  Form  No.  7799'). 

(13)  Of  Impotency.2 

grossly  intoxicated  as  often  as  three  or  Generally.  —  Consult  the  annotations  to 

four  times  a  year  for  a  period  of  twelve  Forms  Nos.  7764  and  7765,  supra. 

or  fifteen  years,  and  remained  in  that  2.  Impotency   of  either   party  at   the 

condition   from    seven    to  ten  days  on  time  of  the  marriage  is    a  ground  for 

each  occasion;  that  at  such   times  he  divorce  in  the  following  states,  to  wit: 

went  or  was  sent  to  an  asylum  for  in-  Alabama. —  Civ.  Code  (1886),  §  2322. 

ebriates;  that  when  the  desire  for  drink  Arkansas.  —  Sand.  &  H.  Dig.  (1S94), 

came   upon    him    he  could  not  resist;  §  2505. 

that  a  single  glass  of  liquor  would  bring  Colorado.  —  Mills'  Anno.  Stat.  (1891), 

on  excessive  drinking  and  a  renewal  of  §  1562. 

gross  intoxication;  that  there  had  been  Delaware.  —  Rev.  Stat.  (1893),  p.  595, 

no  apparent  improvement  in  his  habits  §  i. 

in  this  respect,  and  that  any  undue  ex-  District  of  Columbia.  —  Comp.  Stat. 

citement  made  him  drink,  is  sufficient  (1894),  c.  30,  §  34. 

to  justify   a  finding  that  he  had  con-  Florida.  —  Rev.  Stat.  (1892),  §  1480. 

tracted  such  gross  and  confirmed  habits  Georgia.  —  2  Code  (1895),  §  2426. 

of  intoxication  as  entitled  the  wife  to  a  Illinois.  —  Starr    &    C.    Anno.    Stat. 

divorce.  (1896),  c.  40,  par.  i. 

1.  Habitual  and  excessive  use  of  opium,  Indiana.  —  Horner's   Stat.    (1896),   § 

morphine,  or  other  like  drug,  is  a  ground  1032. 

for  divorce  in  the  following  states,  to  wit:  Kansas. —  Gen.   Stat.    (1897),    c.   96, 

Mississippi. — Anno.    Code   (1892),    §  §53. 

1562.  Kentucky. — Stat.  (1894),  §  2117. 

Rhode  Island.  —  Gen.   Laws  (1896),  c.  Maine.  —  Rev.  Stat.  (1883),  c.  60,  §  2. 

195,  §  2.  Maryland.  —  Pub.  Gen.  Laws  (1888), 

Sequisites    of   Complaint,    Libel,    etc.,  art.  16,  §  36. 
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(a)  Of  Husband. 

Form  No.  7810." 

{Commencing  as  in  Form  No.  776Ji^  and  continuing  down  to  f .) 
Your  oratrix  further  represents  that  immediately  after  said  mar- 
riage took  place  your  oratrix  discovered  that  the  said  John  Doe,  at 
the  time  of  his  intermarriage  with  your  oratrix  as  aforesaid,  was, 
and  has  continued  to  be,  naturally  impotent  and  physically  incapable 
of  entering  the  marriage  state;  that  the  ?,2\d  John  Doe  has  a  mal- 
formation of  his  parts  of  generation,  so  that  the  said  marriage  could 
not  be  consummated  by  the  sexual  intercourse  of  the  parties. 


Massachusetts.  —  Pub.  Stat.  (1882),  c. 
146,  §  I. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  6228. 

Minnesota. — Stat.  (1894),  §  4790. 

Mississippi.  —  Anno.  Code  (1892),  § 
1562. 

Missouri.  —  Rev.  Stat.  (1889),  §4500. 

Nebraska. — Comp.  Stat.  (1897),  §  2861. 

Nevada.  —  Gen.  Stat.  (1885),  §  491. 

New  Hampshire.  —  Pub.  Stat.  (1891), 

c.  175,  §  5- 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1267,  §  4. 

North  Carolina.  — Code  (1883),  §  1285. 

Ohio.  —  Bates'  Anno.  Stat.  (1897), 
§5689. 

Oklahoma. — Stat.  (1893),  §4543. 

Oregon.  —  Hill's  Anno.   Laws  (1892), 

§495. 

,  Pennsylvania.  —  Bright.     Pur.     Dig. 
(1894),  p.  682,  §  I. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
195.  §  2. 

Tennessee.  —  Code  (1896),  §  4201. 

Texas.  —  Rev.  Stat.   (1895),  art.  2976. 

Utah.  —  Rev.  Stat.  (1898),  §  1208. 

Virginia. — Code  (1887),  §  2257. 

West  Virginia. — Code  (1891),  c.  64, 
§5. 

Wisconsin.  —  Stat.  (1898),  §  2356. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1571. 

Beqtiisites  of  Complaint,  Libel,  etc., 
Generally.  —  Consult  the  annotations  to 
Forms  Nos.  7764,  7765,  supra. 

Allegation  of  Impotency  —  Incurability. 
—  The  complaint,  bill,  etc.,  need  not 
allege  that  the  defect  is  incurable,  as 
the  term  "  impotent  "  signifies  "  incura- 
bility." Kempf  V.  Kempf,  34  Mo.  211; 
contra.  Anonymous,  10  W.  N.  C.  (Pa.) 
569;  Roe  V.  Roe,  29  Pittsb.  Leg.  J.  319. 
But  where  the  petitioner  averred  that 
her  husband,  at  the  time  of  their  inter- 
marriage, was  and  ever  since  has  been, 
and  now  is,  laboring  under  a  "  corporal 
imbecility,"  it  was  held  that  this  was 
not  a  sufficient  ground  of  divorce,  as  it 


is  necessary  to  show  a  permanent  and 
incurable  impotency  to  consummate 
the  marriage,  and  the  term  "corporal 
imbecility "  does  not  ex  vi  termini 
import  such  impotency.  Ferris  v. 
Ferris,  8  Conn.  166. 

Sufficient  Allegation.  —  In  Barringer 
V.  Barringer,  69  N.  Car.  179,  the  alle- 
gation entitling  plaintiff  to  the  judg- 
ment prayed  was  as  follows,  to  wit: 
"  That  almost  immediately  after  their 
said  marriage  the  plaintiff  discovered 
that  his  said  wife  was  entirely  impotent 
and  incapable  of  sexual  intercourse, 
from  some  malformation  or  organic 
interruption  or  derangement,  the  name 
or  nature  of  which  was  and  still  is  un- 
known to  plaintiff,  except  that  it  utterly 
prevented  all  penetration  and  sexual 
enjoyment." 

Insufficient  Allegation.  —  Where  a  bill, 
filed  by  the  husband  for  divorce  on  the 
ground  of  the  alleged  impotency  of  the 
wife,  alleged  that  the  wife  was  a  her- 
maphrodite, and  when  sexually  excited 
no  male  could  have  sexual  intercourse 
with  her,  and  charged  that  so  the  de- 
fendant was  naturally  impotent  at  the 
time  of  the  marriage  and  so  continued, 
it  was  held  upon  demurrer  that  the  bill 
failed  to  show  that  the  malformation 
complained  of  was  such  as  necessarily 
to  constitute  impotency.  Peipho  v. 
Peipho,  88  111.  438. 

Impotency  as  a  Fraud.  —  For  a  com- 
plaint for  divorce  on  the  ground  of 
fraud,  the  fraud  consisting  in  the  con- 
cealment of  defendant's  impotency, 
see  supra.  Form  No.  7800. 

Impotency  as  Ground  for  Anntilment.  — 
For  form  of  complaint  in  suit  for  annul- 
ment, where,  by  statute,  the  impotence 
of  either  party  at  the  time  of  the  mar- 
riage is  declared  to  be  a  ground  for 
annulment,  see  infra.  Form  No.  7884. 

1.  Michigan.  —  How.      Anno.     Stat. 
(1882),  §  6228.      See  also  supra,  note  2, 
P-  51. 
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And  your  oratrix  further  represents  that,  as  she  is  informed  and 
believes,  and  so  charges  the  fact  to  be,  that  the  said  impotency  and 
physical  incapacity  of  the  said  John  Doe  still  exists  and  is  incurable. 

Your  oratrix  represents  that  the  said  defendant  is  the  owner  {con- 
cluding as  in  Form  No.  77 6 J^). 

(Ji)  Of  Wife. 
Form  No.  781 1.' 

{Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *.) 

III.  That  soon  after  said  marriage  was  celebrated,  the  plaintiff 
discovered  that  the  defendant,  at  the  time  of  her  marriage  with  the 
plaintiff  as  aforesaid,  was  impotent  in  this,  that  the  mouth  of  the 
vagina  of  the  said  Jane  was  and  still  is  closed,  so  as  to  prevent 
copulation. 2 

IV.  That  said  physical  incapacity  of  the  defendant  as  aforesaid 
was  well  known  to  said  defendant  at  the  time  of  contracting  said 
marriage,  but  was  unknown  to  plaintiff. 

V.  That  plaintiff  has  been  informed,  and  believes,  that  said  phys- 
ical incapacity  of  defendant  still  exists  and  is  incurable. 

Wherefore  plaintiff  prays  {concluding  as  in  Form  No.  7765'). 

Form  No.  7812.' 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court, 
next  to  be  holden  at  Cambridge,  within  and  for  the  County  of 
Middlesex: 

Respectfully  libels  and  represents  Austin  T.  Merrill,  of  Lowell, 
in  said  county,  that  he  was  lawfully  married  to  Hannah  A.  Merrill, 
now  of  Lowell,  in  the  county  of  Middlesex,  at  Pelham,  state  of  New 
Hampshire,  on  the  eleventh  day  of  December,  a.  d.  \2>67,  and  there- 
afterwards  your  libellant  and  the  said  Hannah  A.  Merrill  lived 
together  as  husband  and  wife,  in  this  commonwealth,  to  wit,  at  said 
Lowell',  that  your  libellant  has  always  been  faithful  to  his  marriage 
vows  and  obligations,  but  the  said  Hannah  A.  Merrill,  being  wholly 
regardless  of  the  same,  at  sdad  Pelham,  on  the  eleventh  day  oi  Decem- 
ber, A.  D.  1 857,  and  at  all  times  subsequent  thereto,  was  and  still  is 
impotent  and  wholly  incapable  of  performing  the  act  of  generation, 
or  of  being  carnally  known  by  any  man;  and  that  your  libellant,  at 
the  time  of  his  said  marriage,  and  at  all  times  since  up  to  the 
present  time,  was  and  still  is  sound  and  wholly  competent  to  the 
performance  of  all  the  duties  of  a  husband. 

Wherefore  your  libellant  prays  that  a  divorce  from  the  bonds  of 
matrimony  may  be  decreed  between  your  libellant  and  the  said 
Hannah  A.  Merrill. 

Dated  this  seventh  day  of  September,  a.  d.  i875. 

Austin  T.  Merrill. 

1.  See  supra,  note  2,  p.  51.  original  papers  in  the  case  of  Merrill 

2.  This  defect  was  held  a  suflScient  v.  Merrill,  126  Mass.  228,  in  which  case 
ground  in  Kempf  v.  Kempf,  34  Mo.  211.     it  appeared   that  the  parties  had  occu- 

3.  This    form    is    copied    from    the     pied  the  same  bed  for  a  period  of  ten 
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(14)  Of  Insanity.i 

Form  No.  7813. 

{Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *.) 

III.  That  said  defendant,  since  the  first  day  of  May,  iS83,  has 
suffered  from  chronic  mania,  and  that  plaintiff  has  been  informed  and 
beUeves  that  said  mania  still  exists  and  is  incurable,  and  so  charges 
the  fact  to  be. 

IV.  {Concluding  as  in  Form  No.  7765.^ 


(15)  Of  Living  Apart.^ 

Form  No.  7814. 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  610.) 

{Commencing  as  in  Form  No.  7775,  and  continuing  down  to  f),  and 
she  says  that  they  have  lived  apart  without  any  cohabitation  during 
the  five  years  last  past,  she  having  had  an  actual  residence  in  said 
state  during  that  time. 

Wherefore  she  asks  that  {concluding  as  in  Form  No.  7775^. 


years,  both  being  in  good  health;  that 
-the  marriage  had  never  been  consum- 
mated by  any  act  of  sexual  inter- 
course; that  the  husband  had  often 
tried  to  have  intercourse  with  hjs  wife, 
but  she  utterly  refused  to  permit  it, 
giving  no  reason  for  her  refusal;  that 
the  husband  did  not  know  that  the 
wife  was  physically  incapable  of  the 
act  of  sexual  intercourse;  and  that 
the  wife  refused  to  submit  to  an  ex- 
amination as  to  her  physical  capacity. 
A  female  witness  testified  that  the  wife 
had  said  to  her  that  she  "could  not 
have  connection  with  any  man,"  but 
gave  no  reason  or  explanation  why  she 
could  not.  Held,  that  this  statement 
of  the  wife,  taken  together  with  the 
other  evidence,  would  justify  a  finding 
that  the  charge  in  the  libel  was  proved; 
and  that  a  ruling  that  the  evidence 
would  not,  in  law,  justify  such  a  find- 
ing was  a  subject  of  exception. 

See  also  supra,  note  2,  p.  51. 

1.  Insanity  is  a  ground  for  divorce 
where  either  party  shall,  subsequent 
to  the  marriage,  have  become  perma- 
nently or  incurably  insane. 

Arkansas.  —  Sand.  &  H.'Dig.  (1894),  § 
2505. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  30,  §  34. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5716. 


Or  have  been  insane  at  the  time  of 
marriage,  if  the  party  complaining  had 
not  known  of  such  infirmity. 

Georgia.  —  2  Code  (1895),  §  2426. 

Mississippi.  —  Anno.  Code  (1892),  § 
1562. 

Seqnisites  of  Complaint,  libel,  eto., 
Generally.  —  Consult  the  annotations  to 
Forms  Nos.  7764,  7765,  supra. 

Insanity  as  Ground  for  Annulment. — 
For  form  of  complaint  in  suit  for 
annulment,  where,  by  statute,  insanity 
of  either  party  at  the  time  of  the  mar- 
riage is  declared  to  be  a  ground  for 
annulment,  see  infra.  Forms  Nos.  7885, 
7886. 

2.  Living  apart  without  any  cohabita- 
tion for  five  consecutive  years  next 
before  the  application  is  ground  for 
divorce  in  the  following  states: 

Kentucky.  —  Stat.  (1894),  §  21 17. 

Wisconsin.  — Stat.  (1898),  ^  2356. 

Wherever  it  shall  be  alleged  in  a 
petition  that  the  parties  have  lived 
separate  and  apart  from  each  other  for 
the  space  of  at  least  ten  years,  the  court 
may  in  its  discretion  enter  a  decree 
divorcing  the  parties. 

Rhode  Island.  —  Gen.    Laws  (1896),  c. 

195,  §  3- 

Beqnisites  of  Complaint,  Libel,  etc., 
Generally.  —  Consult  the  annotations  to 
Forms  Nos.  7764,  7765,  supra. 
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(16)  Of  Maliciously  Turning  Wife  Out  of  Doors.^ 

Form  No.  7815.' 

Between  Jane  Doe,  libellant, "]  In  XhtConrtof  Common  Pleas  ior  Cum- 
and  K     berland  County,    of   October  Term, 

John  Doe,  respondent.        J       \W1.     No.  313. 
To  the  Honorable  the  Judges  of  said  Court: 

The  petition  and  libel  oi  Jane  Doe  respectfully  represents: 

That  the  libellant,  Jane  Doe,  and  the  respondent,  John  Doe,  were 
lawfully  married  on  the  tenth  day  of  May,  iS85,  at  Carlisle,  in  the 
county  of  Cumberland  and  state  of  Pennsylvania,  and  from  and  after 
that  time  they  lived  and  cohabited  together,  and  were  domiciled  in 
the  said  city  of  Carlisle  until  the  happening  of  the  event  hereinafter 
mentioned. 

That  the  present  place  of  actual  residence  of  the  libellant  is  at 
said  Carlisle,  and  that  the  present  residence  of  the  respondent  is  in 
said  Carlisle. 

That  in  violation  of  the  marriage  vow  of  said  respondent  and  the 
laws  of  this  commonwealth,  said  respondent,  on  the  fifteenth  day  of 
Septetnber,  i896,  maliciously  turned  libellant  out  of  doors  and  forbid 
her  ever  to  enter  his  house. 

Wherefore  your  libellant  prays  that  a  subpoena  shall  issue  from 
said  court,  directed  to  the  said  John  Doe,  commanding  him  to  appear 
before  your  honorable  court,  at  the  next  term  thereof,  to  answer  this 
libel,  and  that  a  decree  may  be  given  by  your  honorable  court, 
granting  this  libellant  a  divorce  from  bed  and  board. 

And  the  libellant,  as  in  duty  bound,  will  ever  pray,  etc. 

Jane  Doe. 

(  Verification^ 

(17)  Of  Neglect  to  Furnish  Wife  Necessaries.^ 

1.  MalicioTisly  taming  out  of  doors  is  a  and  apart  from  her  said  husband,  being 

ground  for  divorce  in  favor  of  the  wife  anxious  of   returning  to  his  residence 

in  the  following  states:  and  cohabiting  with  him,  as  man  and 

North  Carolina. — Code  (1883),  §  1286.  wife  ought  to  do,  she  repeatedly  offered 

Pennsylvania.  —  Bright.     Pur..  Dig.  to  return  and  so  cohabit  with  him  as  a 

(1894),  p:  688,  §  31.  true  and  dutiful  wife,  and  as  she  always 

In  Alabama,  an    allegation    that  the  was  willing  to  do;*  but  that  he,  her  said 

husband  drove  his  wife  out  of  his  house  husband,  wholly  refused  to  permit  her 

is  equivalent  to  an  allegation  that  he  to  return  to  his  residence  and  to  cohabit 

abandoned   her.     Morris  v.  Morris,  20  with  him."    This  was  held  to  be  merely 

Ala.  168.      For   forms   of   complaints,  a  more  specific  statement  of  the  cause 

libels,  etc.,  on  the  ground  of  desertion  of  complaint  originally  made, 

see  supra.  Forms  Nos.  7795  to  7799.  2.  See  supra,  note  r. 

Beqnisities    of    Complaint,  Libel,   etc.,  3.  Neglect  to  famish    wife    with  the 

Ctonerally,  —  Consult  the  annotations  to  necessaries   and   comforts   of    life   is   a 

Forms  Nos.  7764,  7765,  supra.  ground    for   divorce    in    the   following 

SafBicient  Allegation  of  Taming  Oat. —  states,  to  wit: 

In  Grove's  Appeal,  37  Pa.  St.  443,  libel-  Arizona.  —  Rev.   Stat.  (1887),  §  2III. 

lant  was  allowed  to  amend  a  bill  charg-  California.  —  Civ.  Code  (1897),  §  105. 

ing  a  turning  out  of  doors  by  inserting  Colorado,  —  Mills'  Anno.  Stat.  (1891), 

the    following,  to  wit:    "That,  shortly  §  1562. 

after    the  said   i^th   day  of  September,  Delaware, — Rev.  Stat.  (1893),  p.  595, 

A.  D.  iSj:6,  when  she  was  living  separate  §  i. 
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Form  No.  7816.' 

{^Commencing  as  in  Fortn  No.  77  6 J^,  and  continuing  down  to*.") 
Your  oratrix  further  represents  that  the  said  John  Doe,  disregard- 
ing the  solemnity  of  his  marriage  vow,  has,  for  the  past  year,  grossly 
neglected  to  provide  for  your  oratrix  a  suitable  maintenance,  and 
that  the  said  John  Doe  is,  and  has  been  during  the  said  period,  in 
good  health,  and  during  all  said  time  has  been  employed  as  an 
engineer  and  has  received  a  salary  of  one  hundred  dollars  per  month, 
no  part  of  which  he  has  applied  to  the  support  of  his  family. 


Idaho.  —  Rev.  Stat.  (1887),  §  2461. 
Indiana.  —  Horner's    Stat.    (1896),    § 
1032. 
Kansas. — Gen.  Stat.  (1897),  c.  96,  §  53. 
Maine.  —  Rev.  Stat.  (1883),  c.  60,  §  2. 
Massachusetts.  —  Pub.   Stat.  (1882),  c. 

146,  §  I. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  6229. 

Montana.  —  Civ.  Code   (1895),  §  132. 

Nebraska. — Comp.  Stat.  (1897),^  2862. 

Nevada. — Gen.  Stat.  (1885),  §  491. 

New  Mexico. — Comp.    Laws   (1897), 

§  1431- 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  894,  §  21. 

North  Dakota.  —  Rev.   Codes    (1895), 

§  2737- 

(9/%/(7.  —  Bates'  Anno.  Stat.  (1897),  § 
5689. 

Oklahoma. — Stat.  (1893),  §4543. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
195,  §  2. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  2559. 

Tennessee.  —  Code  (1896),  §  4202. 

i//a/4.  — Rev.  Stat.  (1898),  §  1208. 

Vermont.  —  Stat.  (1894),  §  2674. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5712. 

Wisconsin.  —  Stat.  (1898),  §  2357. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1571. 

Period  of  Neglect.  —  In  Delaware,  the 
neglect  must  have  continued  for  three 
years;  in  Colorado,  Nevada  and  Wyo- 
ming, one  year;  in  Arizona,  six  months. 

Bequisites  of  Complaint,  Libel,  etc., 
Ctenerally.  —  Consult  the  annotations  to 
Forms  Nos.  7764,  7765,  supra. 

Allegation  of  Neglect —  Sufficient  Form, 
—  In  Brown  z*.  Brown,  22  Mich.  242, 
the  ground  for  divorce  was  sufficiently 
charged  in  the  following  language,  to 
wit:  "That  the  said  John  Brown, 
wholly  disregarding  the  solemnity  of 
his  marriage  vow,  and  his  duty  to  your 
oratrix,  has  during  the  last  three  or 
four  years  been  guilty  of  inhuman  and 
cruel  treatment  of  your  oratrix,  and 
for  the  last  year  has  grossly,  wantonly 


and  cruelly  refused  and  neglected  to 
provide  a  suitable  maintenance  for 
your  oratrix.  And  your  oratrix  further 
shows  unto  this  honorable  court  and 
charges  the  truth  to  be  that  the  said 
John  Brown  did,  on  or  about  Xhe  fif- 
teenth day  of  December,  1867,  and  for 
the  whole  year  last  past,  grossly,  wan- 
tonly and  cruelly  refuse  to  support 
your  oratrix;  that  she  has  frequently 
applied  to  the  s?i\di  John  Brown  to  pro- 
vide for  her  a  suitable  home  and  a 
comfortable  support;  he,  the  said  de- 
fendant, has  uniformly  refused  so  to 
do,  and  replied  that  he  would  not  sup- 
port your  oratrix,  and  that  she  might 
go  to  the  poor-house  for  aught  he  cared, 
and  that  she  should  never  receive  any 
support  from  him." 

Insufficient  Forms.  —  In  Devoe  v. 
Devoe,  51  Cal.  543,  the  allegation  was, 
"  That  during  more  than  a  year  last 
past  defendant  has  treated  her  with 
wanton  and  wilful  neglect,  in  that  by 
reason  of  profligacy  and  dissipation  he 
has  failed  to  provide  for  her  the  com- 
mon necessaries  of  life."  This  was 
held  defective  as  not  containing  a 
"  statement  of  facts  "  required  by  the 
code. 

Where  it  was  alleged  in  a  libel, 
brought  by  the  wife  against  the  hus- 
band, "  that  the  s&iA Joseph,  without 
any  reasonable  cause,  and  against  the 
consent  of  the  libellant,  willingly  ab- 
sented himself  from  her  for  more  than 
three  years  ago,  and  had  ever  since 
neglected  to  make  any  provision  for 
her  support  and  maintenance,  although 
he  had  it  in  his  power  to  do  it,"  it  was 
held  to  state  no  legal  ground  for  divorce. 
To  sustain  a  libel  on  the  ground  of  ab- 
sence of  the  husband  without  provid- 
ing for  the  support  of  the  wife,  it  must 
be  averred  that  he  absented  himself 
for  the  space  of  three  years  together. 
Hancock  v.  Hancock,  5  N.  H.  239. 

1.  Michigan.  —  How.  Anno.  Stat. 
(1882),  §  6229.  See  also  supra,  note  3, 
p.  55. 
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Your  oratrix  further  represents  that  she  is  without  means  to  sup- 
port herself  and  her  children,  and  is  unable  to  earn  anything  for 
their  support,  as  said  children  are  of  tender  years  and  require  all  of 
your  oratrix's  time  and  attention. 

Your  oratrix  further  shows  that  during  said  year  she  has  been 
without  the  common  necessities  of  life,  except  so  far  as  they  have 
been  supplied  to  her  by  the  charity  of  neighbors  and  friends. 

And  your  oratrix  further  shows  that  the  defendant  is  the  owner 
(coficludtng  as  in  Form  No.  776J^). 

Form  No.  7817. 

(Precedent  in  Keeler  v.  Keeler,  24  Wis.  522.)* 

[{Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *.)]^ 

III.  That  defendant  is  a  person  of  very  indolent  and  shiftless 
habits,  and  utterly  averse  to  doing  any  labor  or  following  any  busi- 
ness whatever  to  earn  a  livelihood;  that,  when  married,  they  held 
and  owned  together  over  one  thousand  dollars'  worth  of  property,  all 
of  which  defendant  has  squandered  by  improvidence  and  idle  and 
shiftless  habits;  that  defendant,  though  abundantly  able  to  work,  and 
capable  of  earning  a  good  livelihood  for  himself  and  plaintiff,  has 
utterly  failed  and  refused  so  to  do,  or  to  make  suitable  provision  for 
the  support  and  maintenance  of  plaintiff;  that  he  has  not  purchased 
any  clothing  for  her  for  several  years,  nor  contributed  anything 
toward  her  support,  but  has  compelled  her  to  go  out  to  work  by  the 
day  and  week  among  strangers,  and  has  then  taken  her  wages  and 
spent  them  for  his  own  dissipation;  that,  since  they  have  lived  in 
Wisconsin,  he  has  never  furnished  her  with  any  house,  nor  has  he 
boarded  her,  but  has  compelled  her  to  work  out  as  a  servant  among 
families,  she  doing  all  kinds  of  hard  work ;  that  he  has  frequently 
left  her  and  been  gone  several  months  without  her  knowing  where 
he  was,  and  then  she  would  learn  by  his  writing  to  some  neighbor  or 
her  employer;  that  he  is  wholly  indifferent  to  her  happiness,  and  has 
no  regard  for  her  wishes  or  her  appearance;  that  he  is  able  to  sup- 
port her  comfortably  if  he  would,  but  wholly  refuses  to  furnish  her 
either  clothing  or  board,  and  compels  her  to  support  herself. 

IV.  [That  defendant  has  personal  property  (concluding  as  in  Form 
No.  7765).]^ 

(18)  Of  Pregnancy  at  Time  of  Marriage.^ 

1.  This  complaint  was  held  to  state        Iowa.  —  Code  (1897),  §  3175, 

a  suflScient   ground   for  divorce  under  Kansas.  —  Gen.    Stat.  (1897),  c.  96,  § 

Wis.  Stat.  (1898),  §  2357,  subs.  3.     See  53. 

also  supra,  note  3,  p.  55.  Kentucky. — Stat.  (1894),  §  2117. 

2.  The  matter  to  be  supplied  within  [  ]  Mississippi.  —  Anno.  Code  (1892),  § 
will  not  be  found  in  the  reported  case.  1562. 

3.  Fregniancy  at  the  time  of  marriage,  Missouri. — Rev.  Stat.  (1189),  §4500. 
by  another  than  the  husband,  and  with-  North  Carolina.  — Code  (1883),  §  1285. 
out    the    husband's   knowledge,    is    a  Oklahoma. — Stat.  (1893),  §  4543. 
ground   for   divorce   in   the    following  Tennessee.  —  Code  (i8g6),  §  4201. 
states,  to  wit:  Virginia.  — Code  (1887),  §  2257. 

Alabama. — Civ.  Code  (1886),  §  2323.  West  Virginia. — Code(i89l),  c.  64,§5. 

Georgia.  —  2  Code  (1895),  §  2426.  Wyoming.  —  Rev.  Stat.  (1887),  §  1571. 
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Form  No.  7818. 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  612.) 

Lee  Circuit  Court. 
John  Doe,  plaintiff,    \ 

against  >•  Petition  in  Equity. 

Jane  Doe,  defendant.  ) 

The  plaintiff  John  Doe  says  that  the  defendant  Jane  Doe  usually 
resides  in  Lee  county,  in  the  State  of  Kentucky,  and  now  resides,  and 
iot  two  years  has  resided  therein;  that  he  has  been  a  continuous 
actual  resident  of  said  State  for  a  year  last  past;  and  that  he  and 
said  Jane  Doe  were  lawfully  married  on  the  tenth  day  of  May,  i895. 
And  he  says  that,  without  his  knowledge,  she  was  pregnant  by 
another  man  at  the  time  of  their  marriage. 

Wherefore  the  plaintiff  prays  for  a  divorce  from  the  bond  of  matri- 
mony, and  for  any  other  relief  he  may  appear  entitled  to. 

Jeremiah  Mason,  Attorney. 

(19)  Of  Prior  Divorce  by  Opposite  Party.^ 

Form  No.  7  8 1 9  .^ 

{Commencing  as  in  Form  No.  7765,  and  continuing  down  to  *.) 

III.  That  on  or  about  the  tenth  day  of  October,  i896,  the  defendant, 

in  a  suit  then  pending  in  the Court,  in  the  county  of , 

and  state  of ,  wherein  this   defendant  was   plaintiff  and  this 

plaintiff  defendant,  a  decree  of  divorce  was  duly  obtained  by  defend- 
ant from  plaintiff. 

IV.  That  by  the  laws  of  said  state  (or  by  the  terms  of  said  decree^ 
said  divorce  released  the  defendant  herein  from  the  obligations  of 
said  marriage,  while  the  same  remained  binding  on  this  plaintiff. 

V.  That  the  issue  of  said  marriage  {concluding  as  in  Fortn  No. 
7765). 

(20)  Of  Prior  Undissolved  Marriage.^ 

Requisites    of    Complaint,    Libel,    etc.,  Florida.  —  Rev.  Stat.  (1892),  5^  1480. 

Generally.  —  Consult  the  annotations  to  Michigan.  —  How.  Anno.  Stat.  (1882), 

Forms  Nos.  7764,  7765,  supra.  §  6228. 

Pregnancy  at  Time  of  Marriage  as  a  Requisites  of    Complaint,    Libel,    etc., 

Fraud.  —  For  complaints  for  divorce  on  Generally.  —  Consult  the  annotations  to 

groundof  fraud,  where  the  wife  fraudu-  Forms  Nos.  7764,  7765,  supra. 

lently   concealed    her   pregnancy  by  a  2.  See  supra,  note  i. 

third  person   at  the  time  of  marriage,  3.  Prior  Undissolved  Marriage.  —  It  is  a 

see  supra.    Form    No.    7802,    and  note  ground  for  divorce,  where  either  party 

I,  p.  45,  supra.  had  a  husband  or   wife   living  at   the 

1.  Prior   Divorce.  —  The  procurement  time  of  the  marriage  from  which   the 

of  a  divorce  without  this  state,  by  the  divorce   is    sought,    in    the    following 

husband  or  wife,  by  virtue   of  which  states,  to  wit: 

the    party  who   procured  it  is  released  Arkansas. — Sand.  &  H.   Dig.  (1894), 

from  the  obligations  of   the   marriage,  §  2505. 

while  the  same  remain    binding  upon  Colorado.  — Mills'  Anno.  Stat.  (1891), 

the  other  party,  is  a  ground  for  divorce.  §  1562. 

Ohio.  —  Bates'     Anno.    Stat.    (1897),  District  of  Columbia.  —  Comp.    Stat. 

§  5689.  (1894),  c.  30,  §  34- 

See  also  the  following  statutes,  to  wit:  Florida.  —  Rev.  -Stat.  (1892),  §  1480. 
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Form  No.  7820.' 

{Commencing  as  in  Eorm  No.  776^,  and  continuing  down  to  *. ) 
Your'oratrix  further  represents  that  the  ssad  John  Doe,  at  the  time 
of  his  marriage  with  your  oratrix,  had  a  wife,  Rachel  Doe,  who  was 
then,  and  still  is,  living,  and  that  the  said  John  Doe  and  Rachel  Doe 
were  lawfully  married  at  the  city  of  Boston,  in  the  state  of  Massachu- 
setts, on  the  first  day  of  May,  i875,  and  for  a  considerable  time 
thereafter  lived  and  cohabited  as  man  and  wife,  and  that  said  mar- 
riage was,  at  the  time  of  the  marriage  to  your  oratrix  to  the  said 
John  Doe,  still  subsisting. 

Your  oratrix  further  represents  that  the  said  defendant  is  the 
owner  {concluding  as  in  Form  No.  776Jf). 

Form  No.  7821.' 

{Commencing  as  in  Eorm  No.  7765,  and  continuing  down  to  *.) 

III.  That  at  the  time  the  defendant  was  so  married  to  the  plaintiff 
he  had  a  former  wife  living,  to  whom  he  had  been  before  that  time 
legally  joined  in  marriage. 

IV.  {Concluding  as  in  Eorm  No.  7765.) 

(21)  Of  Religious  Views.^ 

Form  No.  7822. 

{Commencing  as  in  Eorm  No.  7767,  and  continuing  down  to  *)  on  or 
about  the  first  day  oi  April,  \%92,  and  more  than  six  months  before 
the  filing  of  this  libel,  joined  the  religious  sect  or  society  at  Enfield, 
in  the  county  of  Grafton,  called  Shakers,  which  sect  professes  to 
believe  the  relation  of  husband  and  wife  unlawful,  and  the  saxd  John 
Doe  now  refuses,  and  during  all  said  time  since  the  ssiid.  first  day  of 
April,  iS92,  has  refused  to  cohabit  with  said  libellant. 

Wherefore  the  said  Jane  Doe  prays  {concluding  as  in  Eorm  No.  7767'). 

Illinois.  —  Starr   &    C.    Anno.    Stat.  1.  See  supra,  note  3,  p.  58. 

(1896),  c.  40,  par.  I.  2.  Beligious  Views.  —  Uniting    with 

Kansas. — Gen.  Stat.  (1897),  c.  96,  §  53.  any  religious  society  whose  creed  and 

Mississippi. — Anno.   Code   (1892),    §  rules    require    a    renunciation    of   the 

1562.  marriage  covenant,  or  forbid  the  hus- 

Missouri.  —  Rev.  Stat.  (1889),  §  4500.  band  and    wife  from   cohabiting,   is  a 

New  Jersey.  —  Gen.    Stat.    (1895),    p.  ground    for   divorce   in   the    following 

1267,  §  2.  states,  to  wit: 

Ohio.  —  Bates'  Anno.   Stat.  (1897),  §  Kentucky. — Stat.  (1894),  §  2117. 

5689.  Massachusetts.  —  Pub.   Stat.  (1882),  c. 

Oklahoma.  —  Stat.  (1893),  §  4543.  146,  §  2. 

Pennsylvania.  —  Bright.     Pur.     Dig.  New  Hampshire.  —  Pub.  Stat.  (1891), 

(1894),  p.  682,  §  I.  c.  175,  §  5- 

Tennessee. — Code  (1896),  §  4201.  In  Massachusetts,  the  defendant  must 

Bequisites    of    Complaint,    Libel,    etc.,  have  continued  united  with  such  sect 

Generally.  — Consult  the  annotations  to  or  society  for  three  years,  refusing  dur- 

Forms  Nos.  7764,  7765,  supra.  ing  that  time  to  cohabit  with  the  other 

Prior  Undissolved  Marriage  as  Oround  party.     In  New  Hampshire,  the   period 

for  Annulment.  —  For  form  of  complaint  is  six  months. 

in  suit  for  annulment,  where,  by  statute,  Beqtiisites  of  Complaint,  Libel,  etc.,  Gen- 

a  prior  undissolved  marriage  is  declared  erally.  —  Consult   the   annotations    to 

to   be    a   ground   for    annulment,    see  Forms  Nos.  7764,  7765,  supra, 
infra.  Form  No.  7890. 
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(22)  Of  Want  of  Chastity  at  Time  of  Marriage.^ 

Form  No.  7823.* 

(Caption,  address  and  commencemeni  as  in  Form  No.  4^72.^ 

1.  That  he  was  married  to  his  wife yane  Doe  on  the  teniA  day  of 
May,  1 893,  and  resided  with  her  in  the  c\X.j  ol  Baltimore  until  the 
first  day  of  September,  xS97. 

2.  That  the  defendant,  prior  to  her  marriage  with  the  plaintiff  as 
aforesaid,  had  been  guilty  of  illicit  carnal  intercourse  with  one 
Samuel  Short,  which  said  fact  was  unknown  to  plaintiff  at  the  time 
of  his  marriage. 

3.  That  immediately  upon  learning  of  said  fact  plaintiff  ceased  to 
live  with  his  said  wife,  and  they  have  not  since  cohabited. 

4.  That  plaintiff  and  defendant  have  had  no  children  born  to  them 
from  said  marriage. 

To  the  end  therefore, 

1.  That  your  orator  may  be  divorced  a  vinculo  matrimonii  from  the 
S2\di  Jane  Doe-, 

2.  That  your  orator  may  have  such  other  and  further  relief  as  his 
case  may  require; 

May  it  please  your  honor  {concluding  as  in  Form  No.  ^272). 

2.  Answer.3 


1.  Want  of  Cliastity.  —  It  is  a  ground 
for  divorce  where  the  woman,  before 
marriage,  has  been  guilty  of  illicit 
carnal  intercourse  with  another  man, 
the  same  being  unknown  to  the  hus- 
band at  the  time  of  marriage,  in  the 
following  states,  to  wit: 

Maryland., —  Pub.  Gen.  Laws  (1888), 
art.  16,  §  36. 

Virginia.  — Code  (1887),  §  2257. 
West  Virginia.  —  Code  (1891),  c.  64, 

§  5.        . 

And  in  West  Virginia,  where,  pnor 
to  the  marriage,  the  husband,  without 
the  knowledge  of  the  wife,  had  been 
notoriously  a  licentious  person.  W. 
Va.  Code  (1891),  c.  64,  §  5. 

Bequisites  of  Complaint,  Libel,  etc.. 
Generally.  —  Consult  the  annotations  to 
Forms  Nos.  7764  and  7765,  supra. 

2.  Maryland. — Pub.  Gen.  Laws (1888), 
art.  16,  §  36.  See  also  supra,  note  i, 
p.  60. 

3.  For  the  formal  parts  of  an  answer 
in  a  particular  jurisdiction  consult  the 
titles  Answers  in  Code  Pleading,  vol. 
I,  p.  799;  Answers  in  Equity,  vol.  i, 

p.  854- 

For  statutes  of  the  various  states  re- 
lating to  defenses  available  in  actions 
for  divorce  see  as  follows,  to  wit: 

Alabama,  — Civ.  Code  (1886),  §  2327. 

Arizona.  —  Rev.  Stat.  (1887),^  2115. 


Arkansas. — Sand.  &  H.  Dig.  (1894), 
§2513. 

California. — Civ.  Code  (1897),  §  ill 
et  seq. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§1565. 

Delaware.  —  Rev.  Stat.  (1893),  p.  597, 
§7. 

Georgia.  —  2  Code  (1895),  §  2429. 

Idaho.  —  Rev.  Stat.  (1887),  §  2464  et 
seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  40,  par.  10. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1033. 

Kentucky.  —  Stat.  (1894),  §  2120. 

Michigan.  —  How.  Anno.  Stat.  (Supp. 
1890),  §  6232. 

Afinnesota.  —  Stat.  (1894),  §§  4793, 
4817. 

Missouri. —  Rev.  Stat.  (1889),  §§  4502, 
4507. 

Montana. — Civ.  Code  (1895),  §  160 
et  seq. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
2864. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1272,  §  30. 

New  York.—  Birds.  Rev.  Stat.  (1896), 
p.  S93,  §  17;  p.  895,  S  24. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  2744  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  4547. 
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Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  498. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  688.  §  28. 

South  Dakota. — Dak.  Comp.  Laws 
(1887),  §  2566  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
195,  §  4- 

Tennessee.  —  Code  (1896),  §§  4213, 
4219. 

Texas.  —  Rev.   Stat.  (1895),  art.  2981. 

Virginia.  — Code  (1887),  §  2262. 

West  Virginia.  —  Code  (1891),  c.  64, 
§10. 

Wisconsin.  —  Stat.  (1898),  §  2360. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1573. 

Connivance  —  Sufficient  Form.  —  In  Gil- 
pin V.  Gilpin,  3  Hagg.  Ecc.  150,  the 
following  answer  was  sufficient,  to  wit: 

"  1st.  That  in  April,  iSoi,  Gilpin  was 
of  the  age  of  forty-four  years,  the 
officer  of  the  age  of  twenty-two,  and 
Mrs.  Gilpin  of  the  age  of  twenty-four: 
that  Gilpin  seemed  very  desirous  of 
promoting  an  intimacy  between  his 
wife  and  the  officer,  and  frequently  in- 
vited him  to  his  house. 

2nd.  That  the  intimacy  formed  be- 
tween Mrs.  Gilpin  and  the  officer  was 
frequently  the  subject  of  conversation 
with  Gilpin's  friends;  that  he  did  not 
take  any  steps  to  check  it,  but  was  very 
desirous  of  promoting  it,  and  was  also 
very  negligent  of  his  wife;  that  he  fre- 
quently requested  him  to  call  upon 
Mrs.  G.  when  he,  G.,  intended  to  be 
from  home,  and  to  write  cards,  and  do 
other  offices  for  her,  and  to  walk  out 
with  her  sometimes  alone,  and  at  other 
times  in  company,  and  to  attend  her  to 
the  public  rooms  and  other  places  of 
public  resort,  when  he,  G.,  did  not 
accompany  her:  and  that  in  the  hus- 
band's absence  he  was  almost  con- 
stantly with  her. 

3rd.  That  in  August  and  September, 
iSoi,  Gilpin  generally  slept  at  a  lodging 
about  one  mile  and  a  half  from  Bath, 
and  several  times  asked  his  wife  and 
this  officer  to  accompany  him  there  in 
the  evening,  and  walk  home  alone, 
which  they  did. 

4th.  That  in  September,  1801,  Gilpin 
invited  this  officer  to  accompany  him 
and  his  wife  to  Chippenham  races;  that, 
on  their  arrival,  he  left  him  and  Mrs. 
G.,  to  walk  about  on  the  race-ground, 
and  while  he,  G.,  was  in  the  stand,  he 
called  out  to  this  officer  and  desired  him 
to  give  Mrs.  G.  his  arm;  and  after  the 
races  desired  his  wife  to  show  this 
officer  the  town  of  Chippenham,  which 
she  did;  that  they  dined  at  the  Angel 


Inn,  in  a  room  up  one  pair  of  stairs, 
and  afterwards,  he,  G.,  left  them  alone 
at  the  inn,  saying,  '  I  am  going  to  call 
upon  my  tenant:  You  will  take  care  of 
my  wife.' 

5th.  That  in  the  beginning  of  180^, 
Gilpin  brought  his  action  for  crim.  con. ; 
that  the  cause  was  set  down  for  trial 
after  Trinity  term,  180^,  but  Gilpin  being 
conscious  of  the  impropriety  of  his  own 
conduct  toward  his  wife,  and  knowing 
that  he  had  been  the  cause  of,  and  had 
promoted  the  intimacy  between  her  and 

,  did,  on  the  day  preceding  that  on 

which  the  action  was  to  be  tried,  with- 
draw the  record,  and  that  he  and  

had  since  executed  mutual  releases  to 
each  other. 

6th.  That  G.,  having  so  connived  at 
the  intercourse  hereinbefore  set  forth, 
was  barred  from  a  separation." 

Justification,  Insufficient.  —  In  Det- 
rick's  Appeal,  117  Pa.  St.  452,  the 
defendant  admitted  the  desertion,  and 
set  up  facts  in  justification  thereof, 
which  were  held  insufficient,  as  fol- 
lows, to  wit:  "  That  on  or  about 
April  I,  \%6^,  libellant  having  rented 
a  farm  of  his  father,  said  libellant  and 
respondent  moved  upon  it  and  went  to 
housekeeping,  most  of  the  household 
furniture  being  furnished  by  respond- 
ent or  her  parents.  That  there  were 
two  large  gardens  which  the  respond- 
ent was  required  to  take  care  of,  five 
cows  to  milk,  churning  by  hand,  be- 
sides all  the  ordinary  work  of  a  farmer's 
wife,  including  the  care  of  a  young 
child.  In  addition,  libellant  tried  to 
make  respondent  work  in  the  field;  but 
this  she  declined  to  do.  Libellant 
neglected  and  refused  to  properly  pro- 
vide for  the  respondent  and  her  child. 
He  denied  his  family  the  necessaries  of 
life.  From  the  commencement  of  their 
housekeeping  on  April  ist,  until  Septem- 
ber 22,  i%63,  the  only  articles  of  pro- 
visions furnished  by  said  libellant  were 
some  rye  flour,  some  refuse  potatoes, 
and  one  kit  of  mackerel.  The  parents 
of  respondent  were  obliged  constantly 
to  send  articles  of  food  to  respondent 
for  use  in  the  family.  That  libellant 
never  bought  his  wife  or  child  a  single 
article  of  clothing,  and  finally,  on 
September  22,  1865',  respondent,  on 
account  of  the  cruel  and  barbarous 
treatment  of  her  husband,  and  his 
failure  to  properly  provide  for  the  wants 
of  herself  and  child,  was  compelled  to 
withdraw  from  his  habitation,  and  go 
home  to  her  father's  house.  Since  that 
time  respondent  has  earned  her  own 
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a.  In  General. 

(1)  General  Denial. 

Form  No.  7824.' 

(^Title  of  court  and  cause^ 

The  defendant,  answering  plaintiff's  complaint  {ox  petition)  herein, 
says: * 

That  he  (or  she)  admits  the  marriage  alleged  in  plaintiff's  com- 
plaint {ox  petition),  but  denies  each  and  every  other  allegation  of  said 
complaint  {ox  petition). 

Joseph  Story,  Defendant's  Attorney. 

(2)  Denying  Validity  of  Marriage. 
Form  No.  7825," 

{Commencing  as  in  Form  No.  '782If.,  and  continuing  down  to  *.) 
That  a  ceremony  was  performed  between  defendant  and  plaintiff 
at  the  city  of  Sacramento,  in  the  state  of  California,  on  the  sixteenth 
day  of  August,  i2>53,  but  he  denies  that  he  was  on  said  day,  or  at  any 
time,  legally  married  to  defendant,  but  says  that,  at  the  time  said 
marriage  was  performed,  the  said  plaintiff  had  a  husband  living 
named  James  Hoagland,  who  resided  in  the  city  of  New  York,  to 
whom  she  was  lawfully  married  in  said  city  of  New  York  on  the  ninth 
day  of  November,  184S,  and  which  said  marriage  was  in  force  on  and 
after  the  day  of  her  alleged  marriage  to  defendant. 

Joseph  Story,  Defendant's  Attorney. 

(3)  Condonation.3 

Form  No.  7826.* 

(Precedent  in  Jeans  v.  Jeans,  2  Harr.  (D  1 )  38.) 
[^{Tit/e  of  court  and  cause. ^^ 
And  the  said  Abel.  Jeans,  by  \^John  C.  Gray,  his  attorney,]*  comes 

living,  and  supported  herself  and  child  that  the  plaintiff  condoned  after  knowl- 

by  domestic  service,  and  libellant  has  edge  of  the  conviction  referred  to  in  the 

never  sought  to  induce  her  to  return,  petition.     This  paragraph  of  the  answer 

nor  offered  to  contribute  in  any  way  to  was   as  follows,   to  wit:   "3.  And   for 

her  support.     Wherefore  said  respond-  further  defense,  the  defendant  says  that 

ent,  showing  that  she   has  never  wil-  the  acts  and  offenses  charged  against 

fully  or  maliciously  deserted  libellant,  this   defendant   in    the   indictment   on 

but  was   compelled   to   absent   herself  which  the  conviction  referred  to  in  the 

from  his  habitation  by  libellant's  cruel  petition  of   plaintiff  in  this  cause  filed 

and    barbarous    treatment,    rendering  was  had  and  obtained  in  the  District 

her  condition  intolerable  and  life  bur-  Court  at  the  March  Term  thereof,  1877, 

densome,"  etc.  whereby  the  plaintiff  fully  and  entirely 

1.  See  supra,  note  3,  p.  60.  condoned,  long  after  she  had  as  full 

2.  This  answer  is  substantially  de-  knowledge  of  the  same  as  she  now  has 
fendant's  answer  in  Collins  v.  Collins,  or  could  have,  by  voluntarily  and  re- 
80  N.  Y,  I.  See  also  supra,  note  3,  peatedly  having  sexual  intercourse  with 
p.  60.  defendant." 

3.  Insnfficient  Answer.  —  InVinsantt'.  4.  See  supra,  note  3,  p.  60. 
Vinsant,  49  Iowa  639,  a  demurrer  to  the  5.  The  matter  enclosed  by  and  to  be 
third  paragraph  of  the  answer  was  sus-  supplied  within  [  ]  will  not  be  found  in 
tained,  as  this  paragraph  did  not  allege  the  reported  case. 

62  Volume  7. 


7826.  DIVORCE  AND  SEPARATION.  7829. 

and  defends,  etc.,  and  says,  actio  non,  etc.,  because  he  says  that  the 
said  Priscilla  Jeatis,  after  the  said  supposed  transgression  in  the  said 
petition  alleged,  she  the  said  Priscilla  has  admitted  the  said  Abel 
Jeans,  the  respondent,  into  conjugal  society  or  embraces,  after  she 
the  said  Priscilla  knew  of  the  said  acts  of  adultery.  Wherefore,  the 
said  Abel  Jeans  prays  judgment,  etc.,  whether  the  said  Priscilla  ought 
to  have  and  maintain  her  suit  aforesaid,  thereof  against  him,  etc. 

Form  No.  7  8  2  7 .' 

(^Commencing  as  in  Form  No.  782Jf,  and  continuing  do7vn  to  *.) 
That  after  the  times  mentioned  in  said  complaint  {ox  petition)  and 
before  the  commencement  of  this  action,  the  plaintiff  being  informed 
as  to  the  matters  therein  alleged,  freely  condoned  said  alleged  adul- 
tery, and  forgave  the  defendant  therefor  and  freely  cohabited  with 
him,  and  that  ever  since  such  condonation  the  defendant  has  been  a 
faithful  husband  to  the  plaintiff,  and  has  constantly  treated  her  with 
conjugal  kindness. 

Joseph  Story,  Defendant's  Attorney, 

(4)  Recrimination. 

Form  No.  7  8  2  8  .i 

(Commencing  as  in  Form  No.  782Jf.,  and  continuing  down  to  *.) 

1.  Admits  that  the  plaintiff  is  a  resident  of  Douglas  county,  and 
has  resided  in  the  state  of  Nebraska  for  the  period  of  six  months 
immediately  preceding  the  filing  of  her  petition,  and  that  plaintiff 
and  defendant  were  married  as  alleged  in  said  petition. 

2.  Defendant  further  alleges  that  on  or  about  the  first  day  oi  May, 
iWS,  the  plaintiff  (Here  state  a  cause  for  divorce  as  in  a  cotnplaint  or 
petition).^ 

3.  That  after  said  offense  was  committed,  defendant  separated 
from  plaintiff,  and  since  said  time  has  not  cohabited  with  plaintiff  or 
forgiven  her  offense. 

Joseph  Story,  Defendant's  Attorney. 

(5)  Setting  Up  Prior  Divorce  as  Defense  to  Adultery. 

Form  No.  7829. 

(Precedent  in  Smith  v.  Smith,  19  Neb.  708.)' 

[(77//^  of  court  and  cause ^^ 

ist.  Defendant  admits  he  was  so  married  to  the  plaintiff;  that 
Harry  W.  Smith  is  the  issue  of  said  marriage;  that  his  residence  was 

1.  See  supra,  note  3,  p.  60.  territory  is  null  and  void.     The  form 

2.  For  the  method  of  stating  the  vari-    of  the  answer,  however,  is  good. 

ous  grounds  for  divorce  see  supra.  For  the  substance  of  a  similar  plea 
Forms  Nos.  7766  to  7823.  see   Kyle  v.  Kyle,   52    N.  J.   Eq.   710. 

3.  This  case  resulted  in  a  decree  for    See  also  supra,  note  3,  p.  60. 

the  plaintifif,  as  the  court  held  that  a  4.  The  matter  to  be  supplied  within 
divorce  procured  in  Utah  while  neither  [  ]  will  not  be  found  in  the  reported 
of  the  parties  was  a  resident  of  that    case. 
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in  said  Salt  Lake  City,  that  he  filed  said  petition  in  Sherman  county 
district  court,  and  denies  that  it  was  fraudulently  and  unlawfully  filed. 
He  admits  the  withdrawing  of  said  petition  from  said  district  court, 
and  denies  that  he  withdrew  it  for  the  reasons  and  intent  set  forth 
in  plaintiff's  petition. 

He  admits  that  on  the  11th  day  of  December,  iS82,  he  filed  his  said 
petition  for  a  divorce  from  the  plaintiff  in  the  probate  court  in  said 
Salt  Lake  county,  in  Utah  territory,  and  that  said  petition  contained 
the  said  allegations  set  forth  in  plaintiff's  petition  in  this  suit,  but 
denies  that  said  allegations  were  false,  and  avers  that  they  were  in 
fact  true. 

He  admits  that  on  the  21th  day  of  March,  \?>83,  by  the  decree  of 
^di\A  probate  coMxt,  he  was  divorced  from  the  plaintiff  herein  from  the 
bonds  of  matrimony,  which  decree  is  in  the  words  and  figures  as  fol- 
lows:    (^Here  was  set  out  a  copy  of  the  decree.^ 

Defendant  alleges  that  from  and  since  the  ^7M day  oi March,  iS83, 
the  plaintiff  has  not  been  the  wife  of  the  defendant. 

Defendant  admits  that  since  the  27th  day  of  March,  i883,  he  was 
married  to  one  Lotta  W.  Smith,  and  denies  that  said  marriage  was 
unlawful  and  wrongful;  and  denies  that  he  has  cohabited  with  said 
Lotta  W.  Smith  at  Salt  Lake  City,  in  the  territory  of  Utah,  and  at 
sundry  and  divers  other  places  in  Utah  territory,  in  a  state  of  adul- 
tery. He  denies  each  and  every  other  allegation  contained  in  plain- 
tiff's petition,  and  prays  that  said  decree  herein  pleaded  may  be 
undisturbed  and  sustained  and  enforced  in  the  ^tdXt  oi  Nebraska; 
that  plaintiff  take  nothing  by  her  petition,  and  that  defendant  go 
hence  without  day. 

[(^Signature  of  counsel  as  in  Form  No.  782Ji..yy- 

b.  Answer  and  Cross-complaint.* 

Form  No.  7830. 

{Title  of  court ^ 
Jane  Doe,  plaintiff,     1 

against  >■  Answer  and  Cross-petition. 

John  Doe,   defendant.  ) 

1.  The  defendant  for  answer  to  plaintiff's  petition  denies  each  and 
every  allegation  in  said  petition  except  as  hereinafter  admitted. 

2.  The  defendant  admits  that  plaintiff  is  a  resident  of  Mills 
county  and  that  she  has  resided  in  the  state  of  Iowa  for  the  period 
of  ten  years  immediately  preceding  the  filing  of  her  petition. 

3.  The  defendant  further  admits  that  plaintiff  and  defendant  were 
married  as  set  forth  in  plaintiff's  petition. 

1.  The  matter  to  be  supplied- within  plaint,  under  which  this  defendant 
[  ]  will  not  be  found  in  the  reported  asks  for  affirmative  relief,  the  defend- 
case.  ant  avers,  on    information   and  belief, 

2.  Precedent. —  In  Jones  v.  Jones,  71  that  on  or  about  the  nth  day  oi  Janu- 
Hun  (N.  Y.)  519,  that  part  of  defend-  ary,  1^62.  at  the  county  of  Barry  and 
ant's  answer  under  which  he  was  State  of  Alichigan,  the  plaintiff  herein 
entitled  to  the  relief  prayed  was  as  fol-  was  lawfully  married  to  on&  John  C. 
lows,  to  wit:  "  For  a  separate  and  Birdzell,  and  lived  and  cohabited  with 
further  answer  to  said   plaintiff's  com-  him  as  his  wife;  that  at  the  time  of  the 
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CROSS-PETITION. 

1.  For  cause  of  action  plaintiff,  the  defendant  y^^^w  Z)^^,  alleges 
that  he  is  a  resident  of  Mills  county  and  has  resided  in  the  state  of 
/^f'dfforthe  period  of  /<?// years  immediately  preceding  the  commence- 
ment of  this  action. 

2.  That  plaintiff  and  defendant  were  married  as  set  forth  in  plain- 
tiff's petition. 

3.  That  (^Here  allege  cause  for  divorce  as  in  complaint  or  petitioti).'^ 
Wherefore  plaintiff  prays  {^concluding  as  in  complaint  or  petition^. 

3.  Stipulation  for  Reference  and  Waiving-  Jury. 

Form  No.  7831. 

(Precedent  in  Diddell  v.  Diddell,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  169.) 

^Supreme  Court,  City  and  County  of  New  York. 
Robert  Diddell.,  plaintiff,  ) 

against  >- Stipulation.  J^ 

Abigail  Ann  Diddell.,  defendant.  ) 

It  is  hereby  agreed  by  and  between  the  parties  to  the  above  enti- 
tled action,  that  the  right  of  trial  by  jury  therein  be,  and  the  same  is 
hereby  waived,  and  that  the  said  action  be  referred  to  Ed^vard  P. 
Coiules,  Esq.,  to  hear  and  determine  the  issue  therein. 

Andrews  &  Judson,  Pltff's  Attys. 
E.  R.  L  'Amoreux,  Deft's  Atty. 
Ne7u  York,  June  18,  1S06. 

4.  Order  for  Reference  as  to  Cause  of  Divorce.^ 

Form  No.  7832. 

(Precedent  in  Diddell  v.  Diddell,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  170.) 

[At  a  special  term  of  the  Supreme  Court,  held  in  and  for  the  ci(y  and 
county  of  New   York,  at  the  county  court-house  in  said  city  of  New 
York,  on  the  nineteenth  day  oi  June,  1806. 
Present:  Hon.   T.   IV.  Clerke,  Justice. 
Robert  Diddell,  plaintiff,  ) 

against  >•  Order.  J^ 

Abigail  Ann  Diddell,  defendant.  ) 

alleged   marriage  of  the   plaintiff  with  this   court   declaring   the   marriage  of 

the    defendant,    to  wit,    the  jd  day  of  the  defendant  with  the  plaintiff  on  the 

September^  1865,  the  hz\6.  John  C.  Bird-  j(/ day  of  September,  1865",  as  alleged  in 

zell  was    alive,    and    deponent    is    in-  the  plaintiff's  complaint,  null  and  void." 

formed    and    believes,    and,    therefore,  1.  For    the    method  of    stating    the 

charges    the  fact  to  be,  she,  the  plain-  various  grounds   for  divorce  see  supra, 

tiff  herein,  was  the  lawful  wife  of  said  Forms  Nos.  7766  to  7823. 

John  C.  Birdzell,  all  of  which  was  un-  2.  The  words  and  figures  enclosed  by 

known   to    the   defendant   at  the    time  [  ]  will   not  be  found  in   the  reported 

of  his    said    marriage  to  the  plaintiff,  case,   but  have   been   added   to  render 

Wherefore,     the    defendant     demands  the  form  complete. 

judgment  that  the  plaintiff's  complaint  3.  For  the  formal  parts  of  an  order  in 

in  this  action  be   dismissed  with  costs,  a   particular   jurisdiction    consult    the 

and  that  a  decree  be  granted  herein  by  title  Orders. 
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On  filing  a  stipulation  in  this  cause,  signed  by  the  attorneys  for 
the  respective  parties,  It  is  ordered  that  it  be  referred  to  Edward  P. 
Cowles,  Esq.,  as  sole  referee,  to  take  the  evidence  in  this  action,  and 
report  the  same  to  this  court. 

[Enter:  T.  IV.  C,  J.  S.  C.]i 

5.  Judgement  or  Decree.^ 


1.  The  words  and  figures  enclosed  by 
[  ]  will  not  be  found  in  the  reported 
case,  but  have  been  added  to  render  the 
form  complete. 

2.  For  statates  of  the  various  states 
and  territories  relating  to  the  judgment 
or  decree  in  divorce  see  as  follows,  to 
wit: 

Alabama. — Civ.  Code  (i886),  §  2332 
et  seq. 

Arizona.  —  Rev.  Stat.  (1887),  §§  2114, 
2121,  2122. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  2514  et  seq. 

California.  —  Civ.  Code  (1897),  §  138. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§  1567. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
2807  et  seq. 

Delaware.  —  Rev.  Stat.  (1893),  p.  597, 
§  9  <•/  seq. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  30,  §  41  et  seq. 

Florida.  —  Rev.  Stat.  (1892),  §§  1484, 
1489. 

Georgia.  —  2  Code  (1895),  §§  2446, 
2452,  2464  et  seq. 

Idaho.  —  Rev.  Stat.  (1887),  §  2473  et 
seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  40,  par.  16  et  seq. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1045  et  seq. 

Iowa.  —  Code  (1897),  §  3180. 

Kansas. — Gen.  Stat.  (1897),  c.  96,  § 
61  et  seq. 

Maine.  — Rev.  Stat.  (1883),  c.  60,  § 
II. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
146,  §  19  et  seq. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  6238  et  seq. 

Minnesota.  —  Stat.  (1894),  §§  4802  et 
seq..  4819,  4820. 

Mississippi. — Anno.  Code  (1892),  § 
1565. 

Missouri.  —  Rev.  Stat.  (1889),  §  4505 
et  seq. 

Montana. — Civ.  Code  (1895),  §  193  et 
seq. 

Nebraska,  —  Comp.  Stat.  (1897),  § 
2871  et  seq. 


Nevada. — Gen.  Stat.  (1885),  §§  493 
et  seq.,  497. 

New  Hampshire,  —  Pub.  Stat.  (1891), 
c.  175.  §  13- 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1269,  §§  15,  19^/  seq.,  p.  1271,  §  23  et 
seq. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  895,  §  25. 

North  Carolina.  —  Code  (1883),  §  1290 
et  seq. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
2760  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  4548  et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§501. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  688,  §  31  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

195,  §  14  ^^-f^^- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  2584,  2585. 

Tennessee.  —  Code  (1896),  §  4221  et  seq. 

Texas.  —  Rev.  Stat.  (1895),  arts.  2987, 
2988. 

Utah. — Rev.  Stat.  (1898),  §  1212  etseq. 

Vermont.  —  Stat.  (1894),  §  2691  et  seq. 

Virginia.  —  Code  (1887),  §  2263  et  seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5723  et  seq. 

West  Virginia.  —  Code  (1891),  c.  64, 
^\\  et  seq. 

Wisconsin. — Stat.  (1898),  §  2364  et  seq. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1580 
et  seq. 

Requisites  of  Decree  or  Judgment  — 
Generally.  —  For  the  formal  parts  of  a 
judgment  or  decree  in  a  particular 
jurisdiction  consult  the  title  Judg- 
ments AND  Decrees. 

Findings.  —  A  finding  that  all  the 
allegations  of  the  complaint  are  true  is 
sufficient.  Reading  v.  Reading,  96 
Cal.  4.  But  a  finding  that  "  all  the 
material  allegations  of  facts  set  forth 
in  plaintiff's  complaint  are  sustained 
and  proven  by  the  evidence  "  is  insuf- 
ficient to  uphold  a  judgment,  as  there 
is  no  means  of  determining  what  the 
court  may  deem  "material"  facts  or 
averments.  Cassidy  v.  Cassidy,  63  Cal. 
352. 
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Where  there  is  a  cross-bill,  the  decree 
granting  the  divorce  should  state  on 
which  bill  it  is  granted,  but  the  omis- 
sioa  to  do  so  will  not  be  reversible 
error.  Haley  v.  Haley,  44  Ark.  429; 
but  see  Lount  v.  Lount,  i  Ariz.  422. 
A  finding,  on  a  cross-petition,  that 
plaintiff  was  guilty  as  charged  in  the 
answer,  is  a  sufficient  compliance  with 
a  code  provision  requiring  separate 
findings  of  fact.  Pollock  v.  Pollock, 
71  N.  Y.   137. 

Findings  are  not  required  where  no 
answer  is  filed.  Reading  v.  Reading, 
96  Cal.  4. 

Proofs  taken  by  a  commissioner  or 
special  master  need  not  appear  in  the 
record.  Davis  v.  Davis,  30  111.  180, 
<rzV/«^Shillingerz/.  Shillinger,  14  111.  150. 

Cause  for  Divorce. — The  causes  for 
which  the  decree  was  granted  should 
be  stated  therein.  Young  v.  Young, 
(Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  83, 

Residence.  —  A  decree  of  divorce  that 
does  not  show  upon  its  face  the  resi- 
dence or  domicile  of  either  of  the 
parties  thereto  at  the  time  it  was  made, 
or  when  the  proceedings  were  insti- 
tuted which  resulted  in  the  divorce,  is 
void.  State  v.  Armington,  25  Minn. 
29. 

Method  of  Service. — Where  the  de- 
cree is  rendered  upon  default,  it  should 
state  the  method  of  service,  upon  de- 
fendant, to  show  that  the  requirements 
of  the  statute  have  been  complied  with. 
Thus,  where  the  decree  taken  by  de- 
fault contained  this  entry:  "  Comes 
now  plaintiff,  and  makes  proof  of 
publication  in  this  cause,"  and  the 
notice  and  proof  were  not  contained  in 
the  record,  it  was  held  that  the  record 
did  not  show  any  legal  notice  to  the 
defendant  of  the  pendency  of  the  suit. 
Cochnower  z'.  Cochnower,  27  Ind.  253; 
and  see  Tucker  v.  People,  122  111.  583. 
And  where  the  facts  showing  the 
method  of  service  are  not  set  out, 
there  is  no  presumption  that  the  serv- 
ice is  regular  and  valid.  Werner  v. 
Werner,  30  111.  App.  159. 

In  Whose  Favor  Granted.  —  Where  the 
judgment  from  bed  and  board  is  ren- 
dered in  a  suit  by  the  husband  against 
the  wife,  who  reconvenes  and  prays 
for  a  divorce,  and  it  does  not  state  in 
whose  favor  it  is  rendered,  the  court 
will  infer  that  it  was  rendered  in  favor 
of  the  wife,  where  the  custody  of  the 
issue  of  the  marriage  is  given  to  her. 
Eskholm  v.  Rau,  34  La.  Ann.  546. 

Custody  of  Children,  When  Awarded. 
—  It  seems  that  provisions  of  a  decree 


on  constructive  service  as  to  the  custody 
of  children  are  void,  as  such  order  can 
be  made  only  where  there  is  personal 
service.  Kline  v.  Kline,  57  Iowa  386; 
Ellison  V.  Martin,  53  Mo.  575.    ' 

Alimony.  —  It  seems  that  provisions 
of  a  decree  on  constructive  service  as 
to  alimony  are  void,  as  such  relief  can 
be  granted  only  where  there  is  personal 
service.  Middleworth  v.  McDowell,  49 
Ind.  386;  Lytle  v.  Lytle,  48  Ind.  200; 
Beard  v.  Beard,  21  Ind.  321;  Madden 
V.  Fielding,  19  La.  Ann.  505;  Rigney 
V.  Rigney,  127  N.  Y.  408;  Prosser  v. 
Warner,  47  Vt.  667;  Bunnell  f.  Bunnell, 
25  Fed.  Rep.  214;  and  see  Richardson 
V.  Stowe,  102  Mo.  33,  in  which  case, 
however,  a  decree  awarding  alimony, 
on  constructive  service,  was  sustained, 
as  the  question  was  not  before  the 
court.  In  such  case,  the  decree  should 
state  that  the  application  for  alimony 
is  dimissed  without  prejudice.  Woods 
V.  Waddle,  44  Ohio  St.  449. 

The  money  necessary  to  enable  the 
wife  to  prosecute  or  defend  an  action 
in  divorce  should  be  ordered  paid  by 
the  husband  directly  to  her,  and  the 
court  has  no  power  to  order  it  paid 
directly  to  her  attorneys.  Sharon  v. 
Sharon,  75  Cal.  37.  But  where  an 
order  directs  the  defendant  to  pay  a 
certain  sum  "to  the  attorney  for  plain- 
tiff," and  the  notice  to  the  defendant  to 
show  cause  why  the  order  should  not 
be  made  was  "to  pay  the  said  clerk  a 
certain  sum  of  money,  to  be  applied  by 
plaintiff  as  counsel  fees  in  prosecuting 
the  action,"  it  is  probable  that  the 
direction  to  pay  the  money  to  the  at- 
torney was  a  mere  clerical  mistake, 
and  the  case  is  a  proper  one  for  a  modi- 
fication of  that  part  of  the  order  rather 
than  a  reversal.  Storke  v.  Storke,  99 
Cal.  621. 

The  court  may,  in  its  discretion, 
make  an  allowance  of  alimony  to  the 
wife  in  a  gross  sum.  Wood  v.  Wood, 
59  Ark.  441;  Robinson  v.  Robinson,  79 
Cal.  513;  Fischli  v.  Fischli,  i  Blackf. 
(Ind.)  360. 

Attempted  Suspension  of  Decree.  — 
Where,  at  the  end  of  a  decree  of  di- 
vorce, the  court  added,  "This  decree 
is,  however,  suspended  until  the  costs 
are  paid  (except  so  far  as  to  issue  exe- 
cution for  costs),  and  then  to  be  in  full 
force  and  effect,"  it  was  held  that  the 
attempted  suspension  was  a  nullity  and 
the  decree  operated  as  a  dissolution  of 
the  marriage  from  the  time  it  was  ren- 
dered. Mickle  V.  State,  (Ala.  1896)  Ti 
So.  Rep.  66. 
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a.  Of  Divopee  a  Vinculo  Matrimonii. 

(1)  In  General. 

{a)  Pro  Confesso. 

aa.  Actual  Notice. 

(ad)  Issues  Tried  by  Court. 

Form  No.  7833.' 

In  the  District  Court  of  Douglas  County,  State  of  Nebraska. 
Jane  Doe,  plaintiff,     \ 

against  >■  Decree. 

John  Doe,  defendant.  ) 

Now  on  this  tiventieih  day  oi  May,  iW5,  this  cause  came  on  to  be 
heard  on  the  plaintiff's  petition;!  the  plaintiff  appearing  in  person 
and  by  her  attorney,  but  the  defendant,  though  duly  notified,  appears 
not,  but  makes  default,  whereupon  the  cause  is  submitted  to  the  court 
upon  the  petition  and  evidence. 

On  consideration  whereof  the  court  finds:* 

I.  That  defendant  John  Doe  was  duly  served  with  notice  by  deliv- 
ering to  him  in  the  city  of  Des  Moines  a  true  and  duly  certified  copy 
of  the  summons  herein  requiring  said  defendant  to  answer  on  or 
before  the  tenth  day  of  May,  iS95. 

II.  That  the  plaintiff  is  now,  and  has  been  for  more  than  one  whole 
year  immediately  before  the  commencement  of  this  action,  a  bona  fide 
resident  of  this  state  and  now  resides,  and  for  more  than  six  months 
has  resided,  in  Doug/as  county,  Nebraska. 

III.  That  on  the  twenty-fifth  day  oi  January,  iS90,  the  plaintiff  and 
defendant  were  lawfully  married. 

IV.  That  on  the  tenth  day  of  November,  i892,  the  defendant  wil- 
fully abandoned  and  deserted  the  plaintiff  without  just  cause  and  has 
ever  since  absented  himself. 

V.  That  plaintiff  and  defendant  have  tu/o  minor  children,  the  issue 
of  said  marriage,  to  wit,  Dorothy  Doe,  aged  seven  years,  and  Reginald 
Doe,  aged  five  years. 

VI.  That  the  defendant  is  an  unsuitable  person  to  have  the  care, 
custody  and  maintenance  of  the  said  minor  children,  Dorothy  and 
Reginald,  the  issue  of  said  marriage,  and  that  the  plaintifi^  is  a  suit- 
able person  to  have  the  care,  custody  and  maintenance  of  said 
children.  ^ 

VII.  That  defendant  is  the  owner  of  real  estate  in  the  city  oi  Lin- 
coln, Nebraska,  of  the  \2i\\\e  oi  five  thousand  do\\dirs,2ind  of  personal 
estate,  consisting  of  shares  of  stock  and  cash  in  bank,  to  the  value  of 
ten  thousand  dollars. 

Wherefore  it  is  ordered,  adjudged  and  decreed  by  the  court 
I.  That    the  bonds   of   matrimony  existing  between  the  plaintiff, 
Jane  Doe,  and  the  defendant,  John  Doe,  be  and  the  same  are  hereby 
dissolved,  and  that  said  parties  are,  and  each  of  them  is,  freed  and 

absolutely  released  therefrom. 

• 

1.  See  supra,  note  2,  p.  66. 
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II.  And  it  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  until  the  expiration  of  the  full  period  of  one  year  from  and  after 
the  day  of  the  date  hereof  neither  of  said  parties  be  permitted  to 
remarry  to  any  other  person. 

\0r  II.  And  it  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  it  shall  be  lawful  for  the  said  plaintiff,  Jane  Doe.,  to  marry  again, 
in  the  same  manner  as  if  the  said  defendant,  John  Doe,  were  actually 
dead;  but  it  shall  not  be  lawful  for  the  said  defendant,  y^/z/z  Doe.^  to 
marry  again,  until  the  said  plaintiff,  Jane  Doe.,  shall  be  actually  dead.] 

III.  And  it  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  the  sole  care  and  custody  and  control  of  the  said  minor  children 
Dorothy  and  Reginald  be  and  the  same  are  hereby  awarded  to  the 
said  plaintiff  until  the  further  order  of  this  court  in  the  premises. 

\0r  III.  And  it  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  the  sole  care,  custody  and  control  of  said  minor  children 
Dorothy  and  Reginald  ■asQ  hereby  awarded  to  sddd  plaintiff,  Jane  Doe, 
and  that  said  dejendant,  John  Doe,  do  pay  the  said  plaintiff,  Jane 
Doe,  the  annual  sum  oi  Jive  hundred  dio\\zx%  in  equal  semi-annual  pay- 
ments, for  the  education  of  said  Dorothy  and  Reginald  so  long  as  they 
shall  live,  and  until  they  shall  attain  the  age  of  twenty-one  years; 
and  that  said  John  Doe  shall  give  security  therefor  to  the  clerk  of 
this  court  in  the  sum  of  ofte  thousand  dollars,  to  be  approved  by  a  jus- 
tice of  this  court;  with  leave  to  either  party  to  apply  for  a  modifica- 
tion of  said  allowance  or  security,  in  case  of  any  event  materially 
changing  the  circumstances  of  the  parties.] 

\Or  III.  And  it  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  the  care,  custody  and  control  of  said  minor  child,  Dorothy 
Doe,  be  and  is  hereby  committed  to  the  complainant,  y^/z// Z>^^,  until 
the  further  order  of  the  court  in  the  premises;  and  that  the  defend- 
ant, Jane  Doe,  be  permitted  by  said  complainant  to  have  access  to 
and  visit  said  Dorothy  Doe,  her  daughter,  twice  during  each  year,  at 
such  times  as  such  defendant  shall  designate,  and  at  such  place  or 
places  as  shall  afford  such  defendant  reasonable  time  and  facility  for 
making  such  visits.] 

IV.  And  it  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  the  said  defendant,  John  Doe,  pay  to  the  said  plaintiff,  Jane  Doe, 
the  sum  of  one  thousand  dollars  a  year  from  the  twentieth  day  of  May, 
\Wo,  during  her  natural  life,  as  a  suitable  allowance  to  the  said 
plaintiff,  Jane  Doe,  for  her  support;  and  that  such  allowance  be  paid 
in  manner  following:  that  is  to  say,  that  the  sum  of  two  hundred  a/id 
fifty  dollars  be  paid  as  aforesaid  into  the  hand  or  upon  the  order  of 
the  said  plaintiff,  or  to  her  attorneys  of  record  in  this  action,  on  the 
first  day  of  June,  \W5  ;  and  that  the  sum  of  tivo  hundred  and  fifty 
dollars  be  paid  as  aforesaid,  into  the  hands  or  upon  the  order  of  the 
said  plaintiff,  or  of  her  attorneys  of  record  in  this  action,  on  the  first 
day  of  each  month  of  September,  December,  March  and  June  there- 
after, during  the  natural  life  of  the  said  plaintiff,  Jane  Doe. 

And  it  is  further  ordered,  adjudged  and  decreed  by  the  court  that 
the  said  defendant,  John  Doe,  within  thirty  days  from  the  date  of  the 
entry  of  this  order  and  judgment,  give  unto  the  said  plaintiff,  Jane 
Doe,  such  reasonable  security  for  the  payment  of  such  allowance, 
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by  lien  upon  his  real  estate  in  this  state  or  otherwise,  as  may  be 
directed  and  approved  by  this  court,  upon  the  report  of  the  clerk  of 
this  court,  to  whom  the  examination  is  hereby  referred. 

\0r  IV.  And  it  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  it  be  referred  to  Richard  Roberts,  Esq.,  as  referee,  to  take 
proofs,  and  ascertain,  and  report  to  this  court  what  would  be  a  suit- 
able allowance  to  the  plaintiff  for  her  support,  having  regard  to  the 
circumstances  of  the  parties  respectively,  and  from  what  date  the 
same  should  be  allowed,  and  at  what  time  or  times  and  in  what 
manner  the  same  should  be  paid,  and  whether  any  and  what  moneys, 
heretofore  paid  or  allowed  by  the  defendant  to  the  plaintiff  since 
the  commencement  of  this  action,  ought  to  be  deducted  from  the 
payments  hereafter  to  be  made;  the  said  referee  having  regard  to 
the  expenses  of  the  plaintiff  for  counsel  fees  and  otherwise  in  prose- 
cuting this  action,  not  taxable  as  costs  merely;  and  that  said  referee 
also  report  what  security  for  the  payment  of  such  allowance  by  the 
said  defendant,  upon  any  estate  of  the  said  defendant  or  otherwise, 
would  be  reasonable  and  proper;  and  that  he  report  the  facts  found 
by  him,  with  his  opinion  on  the  matters  aforesaid,  and  all  proofs 
taken  before  him,  and  any  rejection  by  him  of  proof  offered. 

And  it  is  further  ordered,  adjudged  and  decreed  that  upon  the 
coming  in  and  filing  of  said  report,  this  action  be  brought  to  a  fur- 
ther hearing  thereon,  and,  unless  on  such  hearing  the  court  shall  other- 
wise direct,  it  shall,  as  the  final  judgment  of  the  court  in  this  behalf, 

Be  then  ordered,  adjudged  and  decreed  that  the  said  defendant, 
John  Doe,  pay  to  the  said  plaintiff,  Jane  Doe,  for  her  support,  such 
sum  and  sums  of  money,  and  at  such  time  and  times,  and  in  such 
manner  as  shall  be  specified  in  the  report  of  said  referee;  and  that 
he,  the  sdiid  John  Doe,  within  thirty  days  from  the  entry  of  that  judg- 
ment, give  to  the  said  Jane  Doe  such  reasonable  security,  for  the 
payment  from  time  to  time  of  such  allowance,  as  shall  be  specified 
in  said  report.] 

[Or  IV.  And  it  appearing  that  the  defendant  is  a  nonresident,  the 
court  doth  order,  adjudge  and  decree  that  this  cause  as  to  alimony 
be  dismissed  without  prejudice  to  the  plaintiff,  so  that  she  may  be 
enabled  to  proceed  in  a  foreign  jurisdiction  for  recovery  thereof,  or 
do  any  other  act  necessary  therein.] 

V.  And  it  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  the  name  of  the  plaintiff  be  hereby  changed  to  that  of  Jane  Roe. 

VI.  It  is  further  ordered  by  the  court  that  the  said  plaintiff,  Jane 
Doe,  do  have  and  recover  of  the  said  defendant,  John  Doe,  all  costs  in 
this  behalf  expended,  for  which  she  may  have  her  execution.  It  is 
further  ordered  that  execution  may  issue  in  favor  of  the  officers  of 
court  against  each  party,  respectively,  for  all  costs  by  him  or  her  in 
this  behalf  incurred. 

[Or  VI.  And  it  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  the  said  defendant,  John  Doe,  within  thirty  days  after  the 
date  of  the  entry  of  this  order  and  judgment,  pay  to  the  said  plaintiff, 
Jane  Doe,  or  her  attorneys  in  this  action,  her  costs  of  this  action, 
which  have  been  taxed,  and  are  hereby  allowed",  at  i7vo  hundred 6o\\sirs.\ 

John  Marshall,  Judge  District  Court. 
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Form  No.  7834.' 

State  of  Illinois^ )  In  the  Circuit  Court  of  Cook  County. 

Cook  County.      j"  ^^-  Of  the  May  Term,  a.  d.  \W8. 

In  Chancery. 
Jane  Doe  ) 

against    >  Decree. 
Jo/in  Doe.  ) 

And  now,  on  this  day  comes  the  said  complainant,  hy  Jeremiah 
Mason,  her  solicitor,  and  moves  the  court  that  said  defendant  be 
called  to  appear  and  make  answer  to  the  bill  herein,  and  that  in 
default  thereof  his  default  be  entered  herein,  and  said  bill  be  taken 
as  confessed  by  him.  And  it  appearing  to  the  court  that  process  of 
summons  in  chancery  was  duly  issued  in  this  cause  against  said 
defendant,  returnable  to  the  May  term,  a.  d.  \%98,  of  this  court,* 
and  that  said  defendant  was  duly  and  personally  served  with  such 
summons  more  than  ten  days  prior  to  t\vt.  first  day  of  said  May  term, 
and  has  not  appeared  or  made  answer  herein,  it  is  ordered  by  the 
court  that  said  defendant  come  into  court  here,  and  plead,  answer 
or  demur  to  the  said  bill,  instanter;  and  said  defendant  being  now 
three  times  solemnly  called  so  to  come,  and  plead,  answer  or  demur 
herein,  comes  not,  but  therein  makes  default;  and  thereupon,  it 
is  ordered,  adjudged  and  decreed  by  the  court  that,  as  to  the  said 
defendant,  the  said  bill  be  taken  as  confessed ;  and  this  cause  coming 
on  to  be  heard  upon  the  bill  of  complaint,  taken  as  confessed  against 
said  defendant,  and  upon  the  evidence  adduced  by  the  said  com- 
plainant, and  the  court  having  heard  the  testimony  in  open  court, 
and  the  same  having  been  reduced  to  writing,  and  a  certificate 
thereof  filed  herein,  and  having  heard  the  arguments  of  counsel,  and 
being  now  fully  advised  in  the  premises,  the  court  finds  that  the 
allegations  in  the  said  bill  of  complaint  have  been  substantially 
proven;  that  (^Here  recite  the  various  findings  as  in  Form  No.  783S, 
without  numbering  separate  paragraphs^. 

On  motion  of  the  solicitor  for  the  complainant,  it  is  ordered, 
adjudged  and  decreed  by  the  court,  that  the  said  complainant  be 
and  she  is  hereby  divorced  from  the  said  defendant,  and  that  the 
bonds  of  matrimony  heretofore  existing  between  the  said  complainant 
Jane  Doe  and  the  said  defendant  John  Doe  be  and  the  same  are 
hereby  dissolved,  and  that  the  said  complainant  be  restored  to  all 
and  singular  the  rights  and  privileges  of  an  unmarried  person. 

And  it  is  further  ordered,  adjudged  and  decreed  by  the  court  that 
ijlere  add  other  orders  as  in  Form  No.  7833,  without  numbering  sepa- 
rate paragraphs). 

(fib)  Issues  Tried  by  Jury. 

Form  No.  7835.' 
State  of  Colorado,       )  In  the  District  Court  of  said  County  at 


4''- 


County  of  Arapahoe.  \      '        the  January  Term  thereof,  a.  d.  i2>97. 

1.  See  supra,  note  2,  p.  66. 
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In  the  matter  of  Jane  Doe,  plaintiff,  ) 
No.  Ills.  against  >•  Decree. 

John  Doe,  defendant.  ) 

This  cause  having  been  brought  on  to  be  tried  on  this  tenth  day  of 
January,  a.  d.  i897,  said  day  being  one  of  the  regular  judicial  days 
of  the  January  Term,  a.  d.  iW7,  of  said  court,  the  said  plaintiff 
appeared  by  Robert  Ames,  her  attorney,!  the  said  defendant,  though 
duly  summoned,  failing  to  appear  and  plead  within  the  time  required 
by  law,  is  represented  by  William  Wright,  the  attorney  duly  appointed 
by  the  court  for  that  purpose.  A  jury  of  twelve  persons  was  regu- 
larly impaneled  and  sworn  to  try  the  question  of  the  guilt  or  inno- 
cence of  the  defendant  of  the  matters  charged  in  the  complaint  and 
a  true  verdict  render  according  to  the  evidence.  And  the  jury, 
having  heard  all  the  evidence,  the  instructions  of  the  court,  and  the 
arguments  of  counsel,  having  duly  returned  their  verdict  into  court, 
and  having  found  that  the  said  defendant  is  guilty  of  the  matters 
charged  in  the  complaint;  and  it  having  been  made  to  appear  to  the 
satisfaction  of  the  court,  and  the  court  so  finding* 

I.  That  defendant  {concluding  as  in  For?n  No.  7833). 

(cc)   Upon  Report  of  Referee. 

Form  No.  7836.' 

{Commencing  as  in^  Form  No.  7833,  and  continuing  down  to  f )  and 
upon  proof  of  defendant's  failure  to  answer,  and  upon  the  report  of 
Richard  Roberts,  duly  appointed  referee  in  this  action,  from  which 
it  appears  * 

I.   That  defendant  {concluding  as  in  Form  No.  7833). 

'  Form  No.  7837.' 
State  of  Michigan. 

The  Circuit  Court  for  the  County  of  Ingham.     In  Chancery. 
Jane  Doe,  complainant,  ) 
against  >• 

John  Doe,  defendant.     ) 

At  a  Session  of  said  Court,  held  at  the  Court-house  in  the  City  of 
Lansing  in  said  County,  on  the  seventeenth  day  of  January  in  the  year 
one  thousand  eight  hundred  and  ninety-seven. 

Present,  Hon.  John  Marshall,  Circuit  Judge. 

This  cause  having  been  brought  on  to  be  heard  upon  the  bill  of  com- 
plaint filed  therein,  taken  as  confessed  by  the  defendant,  and  upon 
the  report  of  Andrew  Lee,  one  of  the  circuit  court  commissioners  for 
said  county  of  Ingham,  to  whom  it  was  referred  by  an  order  hereto- 
fore entered  therein,  to  take  proofs  of  the  material  facts  charged  in 
such  bill  of  complaint,  and  report  the  same  to  said  court,  with  his 
opinion  thereon:  On  reading  the  bill  of  complaint,  the  report  of 
such  circuit  court  cornmissioner,  and  the  proofs  accompanying  the 
same,  from  which  it  satisfactorily  appears  to  this  court  that  the 
material  facts  charged  in  such   bill  of  complaint  are  true,  and   that 

1.  See  supra,  note  2,  p.  66. 
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the  defendant,  John  Doe,  has  been  guilty  of  the  several  acts  of  extreme 
cruelty  therein  charged,  and  that  said  defendant  is  an  unsuitable  per- 
son to  have  the  care,  custody  and  maintenance  of  the  minor  children 
Jennie  and  James,  the  issue  of  their  said  marriage,  and  named  in  said 
bill;  and  that  the  complainant,  Jane  Doe,  is  a  suitable  person  to  have 
the  care,  custody  and  maintenance  of  said  children: 

On  motion  of  Peyton  Roberts,  of  counsel  for  said  complainant,  it  is 
ordered,  adjudged  and  decreed,  and  this  court  by  virtue  of  the  au- 
thority therein  vested,  and  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  doth  order,  adjudge  and  decree  that  the  marriage 
between  the  said  complainant  Ja7ie  Doe  and  the  said  defendant  John 
Doe  be  dissolved,  and  the  same  is  hereby  dissolved  accordingly,  and 
a  divorce  from  the  bonds  of  matrimony  between  said  parties  is,  also, 
adjudged  and  decreed. 

And  it  is  also  further  ordered,  adjudged  and  decreed  that  said  com- 
plainant Jane  Doe  shall  have  the  care,  custody  and  maintenance  of 
said  minor  children,  Jennie  Siwd  James,  and  that  said  children  shall 
remain  with  said  complainant,  Ja?ie  Doe,  until  they  shall  each  attain 
the  age  oi  fourteen  years,  or  until  the  further  order  of  the  court. 

John  Marshall,  Circuit  Judge. 

Everet  Hale,  Register. 

bb.  Constructive  Notice. 

Form  No,  7838.' 

{Commencing  as  in  Fortn  No.  7833,  7835  or  7836,  and  continuing 
down  to  *.) 

I.  That  the  defendant  was  duly  notified  of  this  action  by  a  notice 
published  for  four  consecutive  weeks  in  the  "  Omaha  Mercury"  a 
newspaper  of  general  circulation  in  Douglas  county,  Nebraska,  said 
notice  requiring  the  defendant  to  answer  on  or  before  the  tenth  day 
of  May,  \W5. 

II.  That  the  plaintiff  {concluding  as  in  Form  No.  7833'). 

Form  No.  7839.' 

{Commencing  as  in  Form  No.  783 J/.,  and  continuing  doum  to  *)  and  that 
the  said  defendant  yc/z«  Doe  resides  out  of  the  state  of  Illinois,  and 
that  the  clerk  of  this  court  has  caused  publication  to  be  made  in  the 
'■^Chicago  Times-Ufiiofi,"  a  weekly  secular  newspaper  published  in 
Chicago,  and  having  a  general  circulation  throughout  the  said  county 
of  Cook  and  the  state  of  Illinois,  containing  a  notice  of  the  pendency 
of  this  suit,  the  names  of  the  parties  hereto,  the  title  of  the  court,  and 
the  time  and  place  of  the  return  of  the  summons  in  this  case;  that 
said  notice  was  duly  published  in  said  paper  once  in  each  week,  for 
four  successive  weeks,  the  date  of  the  first  paper  containing  the  same 
being  the  tenth  day  of  February,  a.  d.  \W8,  and  the  date  of  the  last 
paper  containing  the  same  being  the  tenth  day  of  April,  a.  d.  \W8, 
and  \.\v2i\.  forty  days  and  upwards  intervened  between  the  first  publica- 

1.  See  supra,  note  2,  p.  66. 
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tion  of  the  said  notice  and  the  first  day  of  the  term  to  which  the  sum- 
mons in  this  cause  was  returnable,  and  that  the  said  clerk  likewise, 
within  ten  days  of  the  first  publication  of  said  notice,  sent  a  copy 
thereof  by  mail  addressed  to  John  Doe,  Northport,  N.  V.,  and  that 
the  said  /oAn  Doe,  defendant,  has  not  appeared  or  made  answer  herein; 
it  is  ordered  by  the  court  that  said  defendant  come  into  court  here, 
and  plead,  answer  or  demur  to  the  said  bill,  instanter;  and  said 
defendant  {concluding  as  in  Form  No.  7831^). 


(^)   Upon  Report  of  Master  or  Referee. 

Form  No.  7840.' 

In  the  Superior  Court  of  the  City  a«</  County  of  San  Francisco^ 
State  of  California. 

Present,  Hon.  John  Marshall,  Judge  of  the  Superior  Court. 

Jane  Doe,  plaintiff,        ) 

against  j-  Decree  of  Divorce. 

Richard  Roe,  defendant,  ) 

This  cause  having  been  regularly  brought  on  to  be  heard  this  tenth 
day  oi  June,  i898,  upon  the  complaint  and  proofs  taken  herein  and 
upon  the  report  of  Richard  Roberts,  referee  in  this  cause,  to  whom  it 
was  referred  on  \^t  fifteenth  day  of  May,  i898,  to  take  the  proofs  of 
the  facts  set  forth  in  the  complaint,  and  to  report  the  same  to  the 
court,  and  the  said  referee  having  taken  the  testimony  by  written 
questions  and  answers,  and  reported  the  same  to  the  court  on  the 
twenty-eighth  day  of  May,  iS98,  from  which  it  appears, 

I.   That  defendant  {concluding  as  in  Form  No.  7833). 


{c)  Upon  Trial  of  Issues  of  Fact  by  Court. 

Form  No.  7841.' 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  County  of  Shoshone,  held  at  the  Court-house  in 
the  County  of  Shoshone  on  the  tenth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight. 

Present,  the  Honorable  John  Marshall,  Judge  of  the  First  Judicial 
District  of  the  State  of  Idaho. 
Jane  Doe,  plaintiff,    \ 

against  >■  Decree  of  Divorce. 

John  Doe,  defendant.  ) 

This  cause  having  been  brought  on  to  be  heard  this  tenth  day  of 
April,  A.  D.  x898,  diwd.  Jeremiah  Mason  appeared  for  plaintiff  and 
Joseph  Story  for  defendant,  and  proofs  having  been  regularly  taken 
herein,  from  which  it  appears 

I.  That  defendant  {concluding  as  in  Form  No.  7833). 

1.  See  supra,  note  2,  p.  66. 
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Form  No,  7842.' 

State  of  Rhode  Island  and  Providence  Plantations. 

Providence,  sc. 

At  the  Appellate  Division  of  the  Supreme  court  of  said  State,  begun 
(seal)  and  holden  at  Providence,  within  the  county  of  Providence, 
on  the  third  Monday  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-eight. 

Be  it  remembered,  that  at  the  September  session  of  said  court,  Jane 
Doe,  of  Providence,  in  the  county  of  Providence,  preferred  her  petition 
representing  that  she  resides  in  said  county  of  Providence  and  has 
resided  in  said  state  for  more  than  one  year  next  before  the  preferring 
of  said  petition  and  is  now  a  domiciled  inhabitant  of  said  state;  that 
she  was  married  to  John  Doe,  her  present  husband,  at  the  city  of 
Pawtucket  in  said  county  of  Providence  on  the  tenth  day  of  May,  a.  d. 
x%85,  and  hath  ever  since,  on  her  part,  kept  and  performed  all  the 
duties  and  obligations  of  the  marriage  covenant;  but  that  the  said 
John  Doe  has  violated  the  same  in  this:  that  he  has  (Ilere  state 
grounds  for  divorce'),  and  praying  for  a  divorce  from  the  said  John  Doe 
and  for  {state  other  relief  prayed). 

Upon  a  full  hearing  of  said  petition,  and  the  evidence  thereon  pro- 
duced, it  is  ordered,  adjudged  and  decreed  by  said  court  that  the 
bond  of  matrimony  existing  between  said  parties  be  and  the  same  is 
hereby  dissolved,  and  the  said  Jane  Doe  divorced  from  the  said  John 
Doe.  And  it  is  further  ordered,  adjudged  and  decreed  that  {Here 
state  any  additional  orders  as  in  Form  No.  78S3,  without  numbering 
separate  paragraphs). 

Provided,  however,  that  this  decree  may  for  cause  shown,  be  set 
aside,  and  the  case  reinstated  at  any  time  within  six  months  from 
this  first  day  of  October,  a.  d.  i%9S. 


{d)  Upon  Verdict  of  Jury. 

Form  No.  7843.* 

{Commencing  as  in  Form  No.  7835,  and  continuing  down  to  f),  and  the 
said  defendant,  hy  Joseph  Story,  his  attorney.  A  jury  of  twelve  per- 
sons was  regularly  impaneled  and  sworn  to  try  the  question  of  the 
guilt  or  innocence  {concluding  as  in  Form  No.  7835). 

Form  No.  7844.' 

{Caption  as  in  Form  No.  7837.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answer  of  the  defendant  thereto  and  the  replication  of 
the  complainant  to  said  answer,  and  a  jury  having  been  called, 
selected  and  sworn,  to  wit:  {giving  the  names  of  the  jurors),  to  try  the 
issue  herein,  to  wit:  {Here  state  the  issue  to  be  determined  by  the  jury), 

1.  See  supra,  note  2,  p.  66. 
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and  the  said  trial  having  proceeded,  and  the  said  jury  having  heard 
the  evidence  offered  by  the  respective  parties,  and  having  found  such 
issue  in  the  affirmative. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  {con- 
cluding as  in  Form  No.  7837). 

(^)   Upon  Cross-complaint, 
aa.  For  Defendant. 

Form  No.  7845.' 

{Caption  as  in  Eorm  No.  7833.) 

On  this ^/t/i  day  of  October.,  iS97,  at  the  September  term  of  said 
court,  this  cause  came  on  to  be  heard  upon  the  petition  and  reply  of 
the  plaintiff  and  upon  the  answer  and  cross-petition  of  the  defendant, 
both  parties  appearing  in  person  and  by  their  attorneys.  The  court 
having  heard  the  evidence  submitted  by  both  parties  and  the  argu- 
ments of  counsel  and  the  cause  having  been  submitted  to  the  court, 
on  consideration  whereof  the  court  finds: 

I.  That  the  plaintiff  and  defendant  resided  in  this  state  for  more 
than  two  years  immediately  before  the  commencement  of  this  action. 

II.  That  the  plaintiff  and  defendant  were  married  as  alleged  in 
plaintiff's  petition  and  are  husband  and  wife.* 

III.  That  the  defendant  did  not  desert  the  plaintiff  as  alleged  in 
plaintiff's  petition,  but  that  defendant  was  justified  in  separating 
from  plaintiff  on  account  of  extreme  cruelty  on  the  part  of  plaintiff. 

IV.  The  court  further  finds  that  plaintiff  has  been  guilty  of  extreme 
cruelty  towards  the  defendant,  and  that  the  defendant  has  not  for- 
given or  condoned  such  cruelty,  and  that  the  allegations  in  the  cross- 
petition  of  defendant  are  true. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  petition  of 
the  plaintiff  be  dismissed  and  the  same  is  hereby  dismissed;  that  a 
divorce  from  the  bonds  of  matrimony  be  granted  to  the  defendant 
on  her  cross-petition  herein;  that  the  marriage  relation  heretofore 
existing  between  _/<?/;«  Z>^^,  the  plaintiff,  and  Jane  Doe,  the  defendant, 
be  dissolved  and  the  same  is  hereby  dissolved  and ,  the  said  parties 
are,  and  each  of  them  is,  released  from  the  bonds  of  matrimony. 

And  it  is  further  ordered,  adjudged  and  decreed  {concluding  as  in 
Form  No.  7833). 

bb.  For  Plaintiff. 

Form  No.  7846.' 

{Commeficing  as  in  Form  No.  78Jf5,  and  continuing  dotmi  to  *.) 

III.  That  on  the  tenth  day  of  May,  iS95,  the  defendant  deserted 
the  plaintiff  without  just  cause,  and  since  said  day  has  remained 
absent  from  plaintiff  without  the  consent  of  plaintiff. 

IV.  The  court  further  finds  that  the  plaintiff  has  not  been  guilty 

1.  See  supra,  note  2,  p.  66. 
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of  extreme  cruelty  toward  defendant,  and  that  the  allegations  in  the 
cross-petition  of  defendant  are  not  true. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  cross-peti- 
tion of  the  defendant  be  dismissed  and  that  a  divorce  from  the 
bonds  of  matrimony  be  granted  to  the  plaintiff;  that  the  marriage 
relation  heretofore  existing  between  Jane  Doe^  the  plaintiff,  aiwd  John 
Doe,  the  defendant,  be  dissolved,  and  the  same  is  hereby  dissolved 
and  the  said  parties  are,  and  each  of  them  is,  released  from  the  bonds 
of  matrimony. 

And  it  is  further  ordered,  adjudged  and  decreed  (concluding  as  in 
Form  No.  7833). 

(y )   Upon  Remittitur  After  Appeal. 

Form  No.  7847.' 

In  Chancery  of  New  Jersey. 

Betiueen  Martha  A.  Sargent,   complainant,  )  ^    xin  r      t-v 

,  *      '  ^  '  f  On  Bui  for  Divorce. 

A         J      a  J  ^  c     A     4.  C  Final  Decree. 

Augustus  Sargent,  defendant.  ) 

Upon  opening  the  matter  this  day  to  the  court  by  Flavel  McGee^ 
of  counsel  with  complainant,  and  it  appearing  that  said  complainant 
filed  an  appeal  to  the  Court  of  Errors  and  Appeals  in  all  causes  in 
New  Jersey,  from  the  decree  made  in  this  cause  in  this  court  on  the 
twenty-ninth  day  of  May,  a.  d.  eighteen  hundred  and  eighty-two,  by 
which  it  was  ordered,  adjudged  and  decreed  that  the  divorce 
prayed  for  in  the  bill  of  complaint  in  this  cause  be  denied,  and  that 
the  complainant's  bill  be  and  the  same  hereby  was  dismissed.  And 
it  appearing  that  the  said  appeal  has  been  determined  by  the  said 
Court  of  Appeals,  and  that  the  proceedings  have  been  remitted  to 
this  court  to  proceed  further  thereon  accordingly;  and  on  reading 
the  remittitur  from  the  said  Court  of  Appeals,  whereby  it  appears, 
that  it  was  ordered,  adjudged  and  decreed  by  said  court  that  the 
decree  of  the  chancellor  herein  made  be  reversed,  and  that  the 
divorce  prayed  for  in  the  bill  of  complaint  in  this  cause  be  granted, 
and  that  the  record  of  the  cause  be  remitted  to  this  court  to  be  pro- 
ceeded in  accordingly. 

It  is  thereupon  on  this  tenth  day  of  December,  a.  d.  eighteen  hun- 
dred and  eighty- three,  on  motion  of  Flavel  McGee,  of  counsel  with 
complainant,  ordered  that  the  decree  of  the  said  Court  of  Errors 
and  Appeals  in  the  last  resort  in  all  causes  be  and  the  same  is  hereby 
made  the  decree  of  this  court. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said 
complainant  Martha  A.  Sargent  and  the  said  defendant  Augustus 
Sargent  be  divorced  from  the  bond  of  matrimony  for  the  causes  in 
said  bill  of  complaint  alleged,  and  that  the  marriage  between  them  is 
hereby  dissolved  accordingly,  and  that  the  said  parties  and  each  of 
them  are  and  is  hereby  freed  and  discharged  from  the  obligations 
thereof. 

1.  See  supra,  note  2,  p.  66. 
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(2)  Precedents.^ 

Form  No.  7848. 

(Precedent  in  Simpson  v.  Simpson,  80  Cal.  238.)' 

In  the  district  court  of  xht  fifth  judicial  district  of  the  state  of  Ca//- 
fornia,  in  and  for  the  county  of  San  Joaquin. 
Roxanna  Simpson,  plaintiff, 

V. 

John  K.  Simpson,  defendant. 

In  this  action,  it  appearing  to  the  satisfaction  of  the  court,  from 
the  evidence  in  the  action,  that  the  defendant  herein  has  been  guilty 
of  extreme  cruelty  as  charged  in  the  complaint  in  this  action,  and 
that  said  defendant  has  been  for  two  years  last  past  an  habitual 
drunkard, — 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  bonds  of 
marriage  between  plaintiff  and  defendant  be  and  they  are  hereby 
dissolved,  and  said  parties  are  and  each  of  them  is  hereby  released 
from  all  of  the  obligations  thereof. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  plaintiff 
in  this  action  have  and  own  and  that  she  be  entitled  to  the  possession 
of  the  homestead  and  common  property  in  the  complaint  described 
in  this  action,  with  the  exception  of  three  horses,  their  harness,  and 
a  wagon,  and  that  said  defendant  have  and  own  said  horses,  harness, 
and  wagon  as  his  separate  property. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  children 
of  plaintiff  and  defendant  be,  until  the  further  order  of  this  court, 
with  the  exception  of  their  son  John  J.  Simpson,  awarded  to  the  care 
and  custody  of  plaintiff,  and  that  the  care  and  custody  of  their  said 
son  John  J.  Simpson,  until  the  further  order  of  this  court,  be  awarded 
to  said  defendant. 

It  is  further  ordered  that  said  homestead  property  hereby  awarded 
to  plaintiff  be  held  by  her  in  trust  for  her  support  and  for  that  of  the 
children  of  the  parties  to  this  action. 

It  is  further  ordered  and  adjudged  that  the  said  parties  to  this 
action  be  and  each  of  them  is  authorized  to  visit  and  enjoy  the  society 
of  their  children  at  all  suitable  times  and  occasions. 

S.  A.  Booker,  District  Judge. 

September  10,  i%75. 

1.  Other  forms  of  judgments  and  de-  Super.  Ct.  346;  Groslouis  v.  Northcut, 

crees  are  to  be  found  in  the  following  3  Oregon  394;  Colvin  v.  Reed,  55  Pa. 

cases,  to  wit:     Ex  p.  Ambrose,  72  Cal.  St.  375. 

398;  Lennahan  v.  O'Keefe,  107  111.  620;  2.  It  was  held  in  this  case  that  the 

Adams  v.  Storey,  135  111.  448;  Dawson  wife  had   an    absolute   and   unlimited 

V.  Dawson,  no  111.  284;  Hood  v.  State,  estate  in  the   homestead    property,  as 

56    Ind.    265;    Russell    v.    Russell,    4  the   court   had   no  statutory  power  to 

Greene  (Iowa)  26;  Wesner  v.  O'Brien,  create  a  trust  in  the  homestead  or  com- 

I  Kan.  App.  418;  Johnston  t/.  Johnston,  munity  property  by  a  divorce  decree, 

54  Kan.  726;  Gibbs  v.  Gibbs,   18  Kan.  but  only  to  assign  it   to  the  innocent 

419;  Tayman   v.  Tayman,   2  Md.   Ch.  party  absolutely  or  for  a  limited  period. 

393;  Richmond  v.   Richmond,   2   N.  J.  See  also  supra,  note  2,  p.  66. 
Eq.    90;  Cullen    v.    Cullen,    55    N.    Y. 
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Form  No.  7849. 
(Precedent  in  Robinson  v.  Robinson,  79  Cal.  513.)' 

[(^The  judgment,  after  dissolving  the  marriage  and mvar ding  the  custody 
of  the  children  to  the  plaintiff,  proceeded  as  follo7VS:y^ 

And  it  is  further  ordered,  adjudged  and  decreed  that  defendant 
pay  to  plaintiff's  attorneys  the  sum  of  %100  as  counsel  fees  of  plaintiff 
in  this  action;  and  that  the  said  defendant  pay  to  the  clerk  of  this 
court,  for  the  use  of  the  plaintiff,  as  plaintiff's  costs  in  this  action 
taken,  the  sum  of  $^<9.6>5;  and  that  the  said  defendant  pay  to  said 
plaintiff  the  sum  of  %l,oOO  in  full  for  all  future  alimony  for  the  sup- 
port of  herself  and  her  two  minor  children;  and  that  said  sum  to  be 
paid,  amounting  in  the  aggregate  to  the  sum  of  ^1,628.05,  be  and  the 
same  is  hereby  declared  a  lien  on  the  following  described  real  prop- 
erty which  is  hereby  declared  to  belong  to  the  defendant:  {description 
of  property.')  That  all  of  said  sums  may  be  paid  to  the  parties  entitled 
thereto,  or  to  the  clerk  of  this  court  for  their  use,  and  if  the  same  be 
not  paid,  and  the  receipts  therefor  filed  with  the  said  clerk  within 
twenty  days  from  the  date  of  this  decree,  execution  or  order  of  sale 
of  the  said  property  may  issue  thereon,  on  demand  of  the  plaintiff, 
under  which  execution  or  order  of  sale  the  said  real  property,  or  so 
much  thereof  as  will  satisfy  plaintiff's  demand,  to  wit,  ^1,638.05,  may 
be  sold  in  the  manner  prescribed  by  law  for  the  sale  of  real  property 
under  execution. 

Form  No.  7850.' 

(^Caption,  commencement  and  decree  of  divorce.) 

It  is  now  ordered,  adjudged  and  decreed  by  the  court  that  the 
defendant,  Marion  A.  Luthe,  shall,  until  further  order  of  the  court, 
retain  the  custody  and  control  of  the  said  children  of  the  parties 
hereto,  during  their  minority,  to  support,  care  for  and  educate  them 
to  the  best  advantage  the  condition  and  circumstances  of  the  plaintiff 
and  defendant  will  allow. 

That  for  this  purpose  defendant  shall  have  the  possession  of  lot  25 
and  south  half  of  lot  2Q,  block  150,  Adea's  addition  to  the  city  of  Den- 
ver, Arapahoe  county,  and  state  of  Colorado,  and  the  improvements 
thereon,  to  hold,  occupy  and  enjoy  the  same,  together  with  the  issues, 
rents  and  profits  thereof,  without  let,  hindrance  or  interference  in 
any  manner  on  the  part  of  the  plaintiff.  That  plaintiff  shall  keep  the 
dwelling-house  situate  on  said  premises  well  insured  at  his  own 
expense,  in  some  fire  insurance  company  of  good  repute  for  financial 
responsibility.  He  shall  pay  the  taxes  thereon,  and  shall  keep  the 
interest  paid  up  on  the  incumbrance  of  %$,800  on  said  premises. 

And  further,  plaintiff  shall  pay  or  cause  to  be  paid  to  defendant, 
within  sixty  days  from  the  entry  of  this  modified  decree,  the  sum  of 

1.  This  decree,  although  directing  the  f  ]  will  not  be  found  in  the  reported 
payment  of   counsel  fees    to  plaintiff's    case. 

attorney,  was  held  to  be  neither  irregu-        S.  This  form  is  copied  from  the  record 

lar  nor  void,  and  is  distinguished  from  in   Luthe   v.   Luthe,    12   Colo.   421,    in 

the  case  of  Sharon  v.  Sharon,  75  Cal.  which  case  it  is  held  that  the   decree 

37.     See  also  supra,  note  2,  p.  66.  was,  under  the  circumstances,  proper 

2.  The  matter  to  be  supplied  within  and  a  fair  provision. 
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$^6(?on  account  of  the  furniture  taken  by  him  from  said  defendant; 
and  plaintiff  shall  also  pay  or  cause  to  be  paid  to  the  defendant,  on 
or  before  the  15tli  day  of  December  of  each  and  every  year,  the  sum  of 
%50  for  herself,  and  the  sum  of  $^J  on  account  of  each  of  said  minor 
children  then  remaining  in  her  custody  and  control  as  aforesaid. 

In  case  the  plaintiff  shall  fail  at  any  time  to  pay  to  defendant  any 
of  the  sums  of  money  hereinbefore  specified,  or  any  part  thereof, 
when  the  same  shall  become  due  and  payable,  the  amount  so  remain- 
ing unpaid  shall  constitute  a  lien  in  favor  of  defendant  against 
plaintiff's  undivided  half  interest  in  said  lot  25,  and  south  half  of  lot 
26y  aforesaid,  and  the  same  may  be  foreclosed  by  proper  civil  action. 

Defendant  may  also  at  any  time  have  execution,  garnishment  or 
other  proper  proceedings  against  plaintiff  for  any  such  sum  or  sums 
of  money,  or  any  part  thereof,  remaining  due  and  unpaid  according 
to  the  terms. of  this  decree. 

In  case  the  plaintiff  shall  fail  to  keep  said  dwelling-house  insured 
as  aforesaid,  and  any  loss  shall  thereby  befall  said  estate,  such  loss 
shall  be  a  lien  against  his  interest  in  said  premises,  and  in  favor  of 
the  defendant,  and  the  amount  of  said  lien  may  be  established  by  a 
proper  civil  action,  and  foreclosed  accordingly. 

If  plaintiff  shall  suffer  said  premises,  or  any  part  thereof,  to  be  sold 
for  taxes  or  for  default  in  payment  of  said  incumbrance  of  %3,800,  or 
any  part  thereof,  or  any  interest  thereon,  the  loss  or  sacrifice  on 
account  of  such  sale  or  sales  shall,  as  between  the  parties  hereto, 
be  borne  wholly  by  the  said  plaintiff;  and  the  defendant  may  be- 
come the  purchaser  at  such  sale  or  sales,  or  may  redeem  or  repur- 
chase said  premises,  or  any  part  thereof,  from  such  sale  or  sales,  for 
the  benefit  of  her  individual  or  separate  estate,  the  same  as  though 
she  were  not  a  tenant  in  common  with  plaintiff. 

The  plaintiff  may  renew  said  incumbrance  from  time  to  time,  as 
may  be  necessary,  but  not  for  a  greater  sum  than  $3,800,  nor  at  a 
rate  of  interest  greater  than  Un  per  cent,  per  annum;  and  defendant 
shall  join  in  the  execution  of  any  necessary  securities  thereof;  and 
plaintiff  shall  not  in  any  manner  interfere  with  defendant's  enjoy- 
ment of  said  premises,  or  any  part  thereof,  for  the  purposes  afore- 
said, until  the  further  order  of  the  court. 

If  plaintiff  shall  faithfully  perform  the  matters  required  of  him  by 
this  decree  while  said  defendant  shall  have  the  custody  of  said  chil- 
dren as  aforesaid,  his  undivided  half  interest  in  said  premises  shall 
not  be  deemed  to  be  otherwise  affected  hereby,  and  the  same  shall 
be  preserved  for  his  ultimate  use  and  enjoyment;  provided,  never- 
theless, that,  if  plaintiff  shall  elect  so  to  do,  he  may  convey  to  defend- 
ant by  good  and  sufficient  warranty  deed,  subject  only  to  the 
incumbrance  and  liens  hereinbefore  mentioned,  all  his  right,  title  and 
interest  in  and  to  the  premises  above  described,  so  that  defendant 
shall  become  the  absolute  owner  of  the  whole  thereof,  subject 
only  to  said  liens  and  incumbrance,  with  full  authority  to  use,  sell, 
convey,  lease  or  incumber  the  same,  as  she  shall  deem  for  the  best 
interest  of  herself  and  said  minor  children;  and  upon  the  execution 
and  delivery  of  the  conveyance  aforesaid  within  twenty  days  from 
the  entering  of  this  decree,  plaintiff  shall  be  and  stand  relieved  from 
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each  and  every  of  the  commands,  directions  and  requirements  herein- 
before expressed,  touching  the  payment  of  interest,  insurance,  taxes 
and  other  allowances  on  account  of  alimony  and  maintenance  for  said 
defendant,  remaining  subject  only  to  such  obligations  as  may  there- 
after be  devolved  upon  him  in  respect  to  his  surviving  children  dur- 
ing the  minority,  in  case  of  necessity  or  of  a  substantial  change  in 
the  condition  or  circumstances  of  the  parties  thereto. 

This  decree  shall  stand  in  lieu  of  all  former  decrees  as  to  the 
custody  of  the  children,  use  of  realty,  recovery  of  personalty  and 
alimony,  and  maintenance  for  defendant  and  said  children.  The 
former  decree  of  this  court,  in  reference  to  visits  to  and  by  the  chil- 
dren, and  the  conduct  of  the  parents  in  their  intercourse  with  the 
children,  shall  be  and  remain  in  full  force  and  effect,  and  shall  be 
enforced  by  the  court  when  either  party  shall,  upon  proper  notice  to 
the  other,  show  that  there  has  been  a  violation  thereof.  This  decree 
may  be  further  modified  by  the  court  upon  due  notice  to  the  parties 
and  opportunity  to  be  heard,  as  the  condition  or  circumstances  of  the 
parties  may  change,  or  as  the  best  interests  of  the  children  may 
require. 

Form  No.  7851. 
(Precedent  in  Bowman  v.  Bowman,  64  111.  77.)'      * 

\{Caption  as  in  Form  No.  7<?-5.^.)]2 

On  the  third  Friday  of  the  term  comes  the  plaintiff,  by  C.  W.  of 
E.  L.  Thomas,  his  solicitors,  and  the  defendant  having,  in  her  own 
person,  entered  her  appearance  in  this  suit,  in  writing,  the  court 
granted  a  rule  on  the  defendant  to  answer  the  complainant's  bill  by 
?iext  Saturday  morning  at  9  o'clock.  On  the  third  Saturday,  the 
defendant  having  failed  to  answer  the  complainant's  bill  in  compli- 
ance with  the  rule  of  the  court,  the  said  bill  is  taken  as  confessed  by 
her,  and  this  causa  coming  on  to  be  heard,  the  court  hears  evidence 
to  sustain  the  allegations  of  the  said  bill.  [And  the  court  having 
heard  the  arguments  of  counsel  {concluding  as  in  Form  No.  7c?54).]^ 

Form  No.  7852. 

(Precedent  in  McCreery  v.  Davis,  44  S.  Car.  202.)* 
State  of  Illinois,  |^  Circuit  Court  of  Cook  County, 


Cook  County.        \      '  May  Term,  a.  d.  i8Pi. 

Rhoda  McCreery       ) 

vs.  V  Bill. 

Charles  IV.  McCree7y.  ) 

This  daiy  came  again  the  said  complainant,  by  John  C.  Hendrix  dcaA 
Charles  Bary,  Esq.,  as  solicitors,  and  it  appearing  to  the  court  that 
said  defendant  has  had  due  notice  of  the  pendency  of  this  suit  by 
publication  and  mailing  notice  according  to  the  statute  in  such  case 
made  and  provided,  that  the  default  of  said  defendant  was  taken,  and 

1.  This  decree  was  held  sufficient.  3.  This  decree  is  set  out  as  an  exhibit 
See  also  supra,  note  2,  p.  66.  in  the  reported  case. 

2.  The  matter  to  be  supplied  within  See  also  j«/ra,  note  2,  p.  66. 
£  ]  will  not  be  found  in  the  reported  case. 
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the  complainant's  bill  of  complaint  herein  taken  as  confessed  by  said 
defendant.  And  the  court  having  heard  the  testimony  in  open  court, 
in  support  of  said  bill  of  complaint  (a  certificate  of  which  evidence  is 
filed  herein),  and  now  being  fully  advised  in  the  premises,  doth  find 
that  the  complainant  is  an  actual  resident  of  Cook  County,  and  has 
been  a  resident  of  the  State  of  Illinois  for  over  one  whole  year  prior 
to  the  filing  of  the  bill  in  this  case,  and  that  defendant  has  been  guilty 
of  extreme  and  repeated  cruelty  towards  the  complainant,  as  charged 
in  the  complainant's  bill  of  complaint.  On  motion  of  said  solicitors 
for  the  complainant,  it  is  ordered,  adjudged  and  decreed,  and  this 
court,  by  virtue  of  the  power  and  authority  therein  vested,  and  the 
statute  in  such  case  made  and  provided,  doth  order,  adjudge  and  de- 
cree, that  the  bond  of  matrimony  heretofore  existing  between  the  com- 
plainant, Rhoda  McCreery,  and  the  defendant,  Charles  W.  McCreery, 
be,  and  the  same  are  hereby,  dissolved,  and  the  same  are  dissolved 
accordingly. 

Form  No.  7853. 
(Precedent  in  Davis  v.  Davis,  30  111.  181.)* 

[(Caption  as  in  Form  No.  7852.)]  2 

And  now  on  this  day  comes  the  said  complainant,  by  her  solicitor^ 
and  the  said  defendant  being  three  times  solemnly  called,  came  not, 
but  made  default,  and  it  appearing  to  the  satisfaction  of  the  court 
that  the  said  defendant  has  been  duly  and  personally  served  with 
process  in  the  above  entitled  cause,  and  now  on  this  day,  the  cause 
having  been  referred  to  Joseph  T.  Eccles,  Esq.,  by  order  of  the  court, 
to  take  the  testimony  therein,  and  the  ssad  Joseph  T.  Eccles  having" 
made  report  thereon  this  day  to  the  court,  and  the  court  hearing  the 
proof  therein,  and  being  satisfied  of  the  truth  of  the  allegations  as 
in  the  said  complainant's  bill  alleged  and  set  forth; 

Therefore,  it  is  ordered,  adjudged  and  decreed  by  the  court,  that 
said  complainant  be  divorced  from  said  defendant. 

[And  it  is  further  ordered,  adjudged  and  decreed  by  the  court 
{concluding  with  decree  for  alijnony  and  custody  of  children  to  com- 
plainant^J^  ^ 

Form  No.  7854. 
(Precedent  in  Turner  v.  Turner,  44  Ala.  442.)'  ' 

[Matthew  Turner  ) 

V.  y  Judgment. 

Ann  G.  Turner.    ) 

Comes  the  plaintiff;  and  it  appearing  to  the  satisfaction  of  the 
court  by  the  notice  and  proof  of  publication  thereof,  which  are  as 
follows,  to  wit:  (Here  insert  notice  and  proof  \  that  the  defendant  has 
been  duly  notified  of  the  pendency  of  this  action  by  three  successive 

1.  It  was  held  in  this  case  that  the  3.  This  decree  was  set  out  in  the  cer- 
proofs  taken  by  the  referee  need  not  tified  transcript  attached  to  defendant's 
appear  in  the  record.  See  also  jw/ra,  answer.  See,  generally,  jw/ra,  note  2, 
note  2,  p.  66.  p.  66. 

2.  The  matter  enclosed  by  and  to  be  See  also  a  fictitious  Indiana  decree  set 
supplied  within  [  ]  will  not  be  found  out  in  an  indictment  for  forgery  ia 
in  the  reported  case.  Brown  v.  People,  86  111.  239. 
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publications  of  said  notice  in  the  "  New  Albany  Weekly  Ledger^'  a  news 
paper  of  general  circulation,  printed  and  published  in  the  English  lan- 
guage at  New  Albany^  in  the  county  of  Floyd,  state  of  Indiana,  the  last 
of  which  publications  was  made  more  than  thirty  days  before  the  first 
of  the  present  term  of  this  court. 

And  the  defendant  being  three  times  loudly  called  comes  not,  and 
makes  default;]^  thereupon  came  R.  J.  Shaw,  who  defends  on  behalf 
of  the  State, 2  and  by  consent  plaintiff's  depositions  on  file  are  pub- 
lished, and  this  action  is  submitted  to  the  court  for  trial,  and  the  court, 
after  hearing  the  proofs,  finds  that  the  material  allegations  of  the 
complaint  are  true,  and  that  plaintiff  is  entitled  to  relief  as  therein 
prayed  for.  It  is,  therefore,  considered  by  the  court,  that  the  mar- 
riage contract  heretofore  entered  into,  and  now  subsisting  between 
said  Matthew  Turner  and  Ann  G.  Turnr^,  be  and  the  same  is  hence- 
forth finally,  fully  and  completely  dissolved,  and  the  parties,  and 
each  of  them,  are  freed  from  all  the  obligations  thereof,  at  the  costs 
of  the  plaintiff. 

Form  No.  7855. 

(Precedent  in  Jordan  v.  Jordan,  53  Mich.  553.)' 

[(ZiV/<?  of  court  and  cause  as  in  Form  No.  7(?57.)]* 

At  a  session  of  said  court,  held  at  the  court-house  in  the  city  of 
Adrian,  in  said  county,  on  the  first  day  of  December,  in  the  year  one 
thousand  eight  hundred  and  eighty-two: 

Present,  Hon.  Joseph  H.  Steere,  circuit  judg£  of  the  Eleventh  judicial 
circuit,  presiding. 

This  cause  having  been  brought  on  to  be  heard  upon  the  bill  of 
complaint,  answer,  and  replication  filed  therein,  and  the  stipulation 
on  file,  and  upon  the  report  of  Frank  R.  Payne,  one  of  the  circuit 
court  commissioners  of  said  county  of  Lenawee,  to  whom  it  was 
referred  by  an  order  heretofore  entered  therein,  to  take  proofs  of  the 
material  facts  charged  in  such  bill  of  complaint,  and  report  the  same 
to  said  court,  with  his  opinion  thereon:  On  reading  the  pleadings, 
the  report  of  such  circuit  court  commissioner,  and  the  proofs  accom- 
panying the  same,  from  which  it  satisfactorily  appears  to  this  court 
that  the  material  facts  charged  in  such  bill  of  complaint  are  true, 
and  that  the  defendant,  George  W.  Jordan,  has  been  guilty  of  several 
acts  of  habitual  drunkenness  and  extreme  cruelty  therein  charged, 
and  that  said  defendant  is  an  unsuitable  person  to  have  the  care,  cus- 
tody, and  maintenance  of  the  minor  child,  Eddie  Jordan,  the  issue  of 
their  said  marriage,  and  named  in  said  bill;  and  that  the  complainant, 
Sarah  M.Jordan,  is  a  suitable  person  to  have  the  care,  custody  and 
maintenance  of  said  child. 

On  motion  of  Wallace  Westerman,  of  counsel  for  said  complainant, 
and  Bean  (Sr*  Underwood,  counsel  for  defendant,  being  present  in 
court,  it  is  ordered,  adjudged  and  decreed,  and  this  court,  by  virtue 

1.  The  matter  enclosed  by  [  ]  will  not  torney  to  appear  and  resist  such  peti- 
be  found  in  the  reported  case,  but  has  tion.  Horner's  Stat.  Ind.  (1896),  §  1038. 
been  added  to  render  the  form  complete.         3.  See  supra,  note  — ,  p.  . 

2.  In  Indiana,  whenever  a  petition  4.  The  matter  to  be  supplied  within 
for  divorce  remains  undefended,  it  [  ]  will  not  be  found  in  the  reported 
shall  be  the  duty  of  the  prosecuting  at-  case. 
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of  the  authority  therein  vested,  and  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  doth  order,  adjudge  and  decree,  that 
the  marriage  between  the  said  complainant,  Sarah  M.  Jordan^  and 
the  said  defendant,  George  W.  Jordan,  be  dissolved,  iand  the  same  is 
hereby  dissolved  accordingly,  and  a  divorce  from  the  bonds  of  matri- 
mony between  said  parties  is  also  adjudged  and  decreed. 

And  it  is  also  further  ordered,  adjudged  and  decreed  that  said 
complainant,  Sarah  M.  Jordan,  shall  have  the  care,  custody  and 
maintenance  of  said  minor  child,  Eddie  Jordan,  and  that  said  child 
shall  remain  with  said  complainant,  Sarah  M.  Jordan,  until  he  shall 
attain  the  age  oi  fourteen  years,  or  until  the  further  order  of  the 
court. 

Jos.  H.  Steere, 
Circuit  Judge  of  the  Eleventh  Judicial  District. 

Form  No.  7856. 

(Precedent  in  Wilhite  v.  Wilhite,  41  Kan.  155.)' 
Daniel  W.  White 


Mary  A.  White. 

This  cause  having  been  brought  on  to  be  heard  this  Wth  day  of 
November,  iS83,  upon  the  complaint  herein  taken  as  confessed  by  the 
defendant,  whose  default  for  not  answering  has  been  duly  entered, 
and  upon  the  answer  of  the  state  of  Oregon  being  filed  herein,  and 
upon  the  proofs  taken  herein,  and  upon  the  report  of  Charles  T. 
Hyde,  referee  in  this  case,  to  whom  it  was  referred  by  order  of  this 
court  duly  made  the  12th  day  oi  November,  iS83,  to  take  the  proof  of  the 
facts  set  forth  in  the  complaint,  and  to  report  the  same  to  the  court. 

And  the  said  referee  having  taken  the  testimony  by  written  ques- 
tions and  answers,  and  reported  the  same  to  the  court  on  this  20th 
day  of  November,  i883,  from  which  it  appears  that  all  the  material 
allegations  of  the  complaint  are  sustained  by  testimony  free  from  all 
legal  exceptions  as  to  its  competency,  admissibility  and  sufficiency. 

And  it  also  appearing  to  said  court  that  the  said  defendant  and  T. 
C.  Hyde,  the  district  attorney  of  the  sixth  judicial  district  of  Oregon, 
was  duly  served  with  process,  and  all  and  singular  the  law  and  the 
premises  being  by  the  court  here  seen,  heard,  understood  and  fully 
considered. 

Wherefore,  it  is  here  ordered,  adjudged  and  decreed,  and  the 
court,  by  virtue  of  the  power  and  authority  herein  vested,  and  in 
pursuance  of  the  statute  in  such  cases  made  and  provided,  does  order, 
adjudge  and  decree  that  the  marriage  between  the  said  plaintiff, 
Daniel  W.  White,  and  said  defendant,  Mary  A.  White,  be  dissolved, 
and  forever  held  for  naught,  and  the  same  is  hereby  dissolved  accord- 
ingly, and  the  said  parties  are,  and  each  of  them  is,  freed  and  abso- 

1.  This  decree,  which  was  rendered     to  wit:  that   "all  the   material  allega- 
in  Oregon,  was  held  valid  on  collateral     tions  of   the  complaint  are  sustained," 
attack.       It    contained,     however,     no     etc.,  was  held  insufficient, 
specific    findings  ;    and    in    Cassidy    v.         See  also  supra,  note  2,  p.  66. 
Cassidy,  63  Cal.  352,  a  similar  finding. 
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lutely  released  from  the  bonds  of  matrimony,  and  all  the  obligations 
thereof. 

And  it  is  further  ordered  and  decreed  that  the  custody  of  the  minor 
children  of  said  marriage,  to  wit,  Thomas  E.  White,a.ged  fifteen  y&dirs, 
Rocella  V.  White,  aged  eleven  years,  Edward  A.  White,  aged  eight 
years,  and  Claudius  E.  White,  aged  seven  years,  be,  and  the  same  are 
hereby,  awarded  to  the  plaintiff. 

Form  No.  7857. 

(Precedent  in  Dunham  v.  Dunham,  57  111.  App.  482.)' 
[State  of  South  Dakota,  )  In  Circuit  Court, 

County  of  Z/«^^/«.         )      *         ^S^^t?//^  Judicial  Circuit. 
At  a  regular  term  of  the  Circuit  Court  within  and  for  said  county 
of  Lincoln,  in  the  second  judicial  circuit  of  South  Dakota,  held  at  the 
Court-house  in  the  city  of  Canton,  on  the  twenty-first  day  of  September, 
A.  D.  18.9^. 

Present :  The   Honorable  Joseph   W.  Jones,  Presiding  Judge,   and 
the  officers  of  said  Court.]^ 
Elizabeth  R.  Dunhatn,  plaintiff, 

V. 

Ransom  W.  Dunham,  defendant. 

The  above  entitled  action  having  been  duly  tried  by  the  court, 
without  a  reference,  at  its  chambers  in  the  city  of  Canton,  in  the 
county  of  Lincoln,  in  the  Second  Judicial  Circuit  of  the  State  of  South 
Dakota,  on  the  twenty-first  day  of  September,  a.  d.  \WS,  Arthur  R. 
Brown  appearing  as  counsel  for  the  plaintiff,  Elizabeth  R.  Dunham, 
there  being  no  appearance  for  the  defendant,  Ransom  W.  Dunham, 
and  it  duly  appearing  to  the  court  that  on  the  8th  day  oi  July,  a.  d. 
iS93,  the  complaint  herein  was  duly  filed  in  the  office  of  the  clerk  of 
the  Circuit  Court  of  the  Second  ]\x(Mc'\di\  Circuit  of  the  State  of  South 
Dakota,  in  and  for  said  Lincoln  county,  and  that  on  said  day  an  order 
of  this  court  for  the  service  of  the  summons  in  this  action,  upon  the 
defendant  herein,  by  the  publication  thereof  was  duly  made  and 
entered,  and  that  thereafter,  on  the  tenth  day  oi  July,  a.  d.  i?>93,  in 
pursuance  of  said  order,  and  pursuant  to  the  statute  in  such  case 
made  and  provided,  the  summons  and  complaint  in  this  action, 
together  with  a  copy  of  said  order  of  publication  was  duly  and  per- 
sonally served  upon  Ransom  W.  Dunham,  the  defendant  above  named, 
at  the  city  of  Chicago,  in  the  State  of  Illinois,  and  it  further  duly 
appearing  to  the  court  that  the  time  for  answering  herein  expired  on 
the  twentieth  day  of  September,  a.  d.  \WS,  and  that  no  answer  or 
demurrer  to  the  complaint  herein  has  been  served,  and  that  the 
defendant  has  not  in  any  manner  appeared  in  this  action,  but  herein 
makes  default,  and  the  said  court  having  on  the  tiventy-first  day  of 
September,  a.  d.  \W3,  duly  made  and  filed  its  findings  of  fact  and  con- 
clusions of  law,  and  its  decision  in  said  cause,  in  favor  of  the  plain- 
tiff and  against  the  said  defendant,  which  said  findings  and  decisions 
thereon  are  hereby  referred  to  and  made  a  part  of  this  decree. 

1.  Consult,  generally,  note  2,  p.  66,  [  ]  will  not  be  found  in  the  reported 
supra.  case,   but  have    been  added  to    render 

2.  The  words  and  figures  enclosed  by     the  form  complete. 
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Now,  upon  advisement  and  upon  motion  of  Arthur  R.  Brcnvn, 
attorney  for  the  said  plaintiff,  and  pursuant  to  the  said  findings  and 
decision  and  as  therein  directed,  it  is  hereby  adjudged  and  decreed, 
that  the  bonds  of  matrimony  heretofore  and  now  existing  between 
the  plaintiff,  Elizabeth  R.  Dunhatn^  and  the  said  defendant,  Ransom 
IV.  Dunham,  be,  and  they  are  hereby  dissolved,  and  the  said  parties 
and  each  of  them  are  hereby  divorced  from  each  other  and  absolved 
and  freed  from  all  obligations  in  respect  to  their  said  marriage,  and 
the  said  Elizabeth  R.  Dunham  is  hereby  authorized  to  resume  the 
name  of  Elizabeth  R.  Wallace.,  her  former  name. 

[Done  in  open  court  this  troenty-Jirst  ddiy  of  September,  a.  d.  \Z93. 

Joseph  IV.  Jones,  Judge. 

Attest:  John  Hancock,  Clerk. ]i 

Form  No.  7858. 

(Precedent  in  Smith  v.  Smith,  19  Neb.  709.)' 
James  Woods  Smith 


vs.  \  Findings. 

Florence  A.  Smith. 

This  cause  having  been  this  day  submitted  to  the  court  for 
decision,  upon  the  complaint  of  the  plaintiff,  the  default  of  the 
defendant,  and  the  testimony,  and  proofs,  the  court  finds  the  follow- 
ing facts: 

ist.  The  plaintiff  and  defendant  were  married  at  Cincinnati,  Ohio, 
August  2Jf,  i87i. 

2d.  Plaintiff  is,  and  has  been  for  more  than  a  year  prior  to  insti- 
tution of  this  action,  and  now  is,  a  bona  fide  resident  of  the  county 
of  Salt  Lake,  within  the  jurisdiction  of  this  court. 

3d.  Plaintiff  and  defendant  have  one  child. 

4th.  That  from  the  year-  i2>79,  and  including  Dece?nber  of  that 
year,  the  defendant  has  been  guilty  of  cruel  treatment  of  the  plain- 
tiff, to  the  extent  of  causing  great  mental  distress  to  the  plaintiff,  in 
accusing  him  unjustly  of  the  murder  of  his  deceased  boy;  by  refusing 
to  live  with  him,  by  insulting  and  abusing  himself,  his  father,  and 
his  father's  family,  without  provocation,  *  *  *  and  in  refusing  to 
cohabit  with  him. 

CONCLUSIONS  OF  LAW. 

ist.  That  plaintiff  is  entitled  to  a  decree  from  this  court  dis- 
solving the  bonds  of  matrimony  between  plaintiff  and  defendant, 
decreeing  each  to  be  free  and  absolutely  released  from  the  bonds  of 
matrimony. 

2d.  That  plaintiff  is  entitled  to  the  sole  charge  and  custody  of  his 
said  son. 

.  DECREE. 

This  cause  came  on  to  be  heard  this  27th  da-y  oi  March,  iS83, 
upon  plaintiff's  complaint,  the  proofs  and  testimony  in  said  action, 

1.  The  matter  enclosed  by  [  ]  will  but  has  been  added  to  complete  the 
not    be    found    in  the    reported    case,     form. 

2.  See  supra,  note  2,  p.  66. 
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and  the  default  of  the  defendant,  after  due  publication  of  summons 
herein;  and  it  appearing  to  the  court  that  all  the  material  facts 
stated  in  said  complaint  are  sustained,  and  that  the  matters  so 
alleged  and  proved  are  sufficient  in  law  to  entitle  the  plaintiff  to  the 
relief  prayed  for  in  his  complaint;  that  the  plaintiff  was  a  resident 
of  the  city  and  county  of  Salt  Lake,  territory  of  Utah,  within  the 
jurisdiction  of  this  court,  at  the  time  of  the  commencement  of  this 
suit,  and  had  been  for  a  period  of  one  year  prior  thereto  —  it  is 
ordered,  adjudged,  and  decreed  that  the  court,  by  virtue  of  the 
power  and  authority  therein  vested  in  such  case  made  and  provided, 
does  order,  adjudge,  and  decree  that  the  marriage  between  the  said 
plaintiff,  ya;//<?^  W.  Smith,  and  Florence  A.  Smith  be  dissolved  accord- 
ingly, and  each  of  them  freed  and  absolutely  released  from  the  bonds 
of  matrimony  and  all  the  obligations  thereof. 

E.  Smith, 
■  Probate  Judge  for  said  Salt  Lake  County. 

Form  No.  7859. 

(Precedent  in  Knapp  v.  Knapp,  59  Fed.  Rep.  641.)' 

In  the  Superior  Court  of  the  State  of  Washington  for  the  County  of 
Skagit. 
George  E.  Knapp,  plaintiff,  )  ^      .  ^^^ 

ire  V  *     .  ' 


r  73ecree 
Gertrude  Knapp,  defendant. 

On  this  1st  day  of  February,  i893,  this  cause  having  been  tried 
upon  the  issues  raised  by  the  pleadings,  and  after  such  trial  the  court 
having  made  and  filed  its  findings  of  facts  and  conclusions  of  law, 
whereby  it  appears: 

First.  That  both  parties  to  this  cause  are  entitled  to  a  decree  of 
divorce. 

Second.  That  the  defendant  is  entitled  to  the  custody  of  the  child, 
Matilda,  until  it  should  arrive  at  the  age  oi  five  (^5)  years,  and  there- 
after until  the  further  order  of  the  court. 

Third.  That  plaintiff  assign  to  the  defendant  a  certain  mortgage 
on  land  in  Lincoln  county,  Wash.,  and  coupon  note  collateral 
thereto,  guaranteed  by  the  Vermont  Loan  &"  Trust  Company,  of  the 
face  value  of  five  hundred  dollars,  and  that  the  defendant  also  have 
decree  for  an  additional  sum  of  three  hundred  i^OO)  dollars,  and  that 
the  plaintiff  pay  the  sum  of  ten  {%lff)  dollars  per  month  for  the  sup- 
port of  said  child: 

Now,  therefore,  it  is  hereby  adjudged  and  decreed  that  a  divorce 
from  the  bonds  of  matrimony  be,  and  the  same  hereby  is,  granted  to 
both  parties;  and  that  the  marriage  contract  existing  between  them 
be,  and  the  same  hereby  is,  dissolved,  as  to  both  parties. 

(2)  That  the  defendant  have  the  care  and  custody  of  the  child 
Matilda,  until  it  shall  arrive  at  the  age  of  five  (5)  years,  and  there- 
after until  the  further  order  of  the  court. 

1.  This  decree  was  set  out  in  pl^in-  state  court  of  equity,  to  recover  all  ali- 
tiff's  complaint,  and  it  was  held  that  an  mony  accrued  at  the  time  of  filing  the 
action  of  debt  will  lie  in  a  federal  court,  complaint.  See  also  supra,  note  2, 
on  a  decree  of  divorce  rendered   by  a     p.  66. 
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(3)  It  is  further  decreed  that  the  plaintiff  assign  to  the  defendant 
the  coupon  note,  and  collateral  mortgage  thereto  on  lands  in  Liticoln 
county,  JFas/i.,  and  guaranteed  by  the  Vermont  Land  &*  Trust  Com- 
pany, of  the  face  value  oi  Jive  hundred  doWarSy 

(4)  It  is  further  decreed  that  the  defendant  have  and  recover  from 
the  plaintiff  an  additional  sum  of  t^ree  hundred  {%30O)  dollars,  and 
that  defendant  have  execution  therefor, 

(5)  It  is  further  decreed  that  the  plaintiff  pay  the  defendant,  in 
monthly  installments,  and  payable  on  the  first  of  each  and  every 
month,  the  sum  of  ten  ($10.00)  dollars,  for  the  support  and  mainte- 
nance of  said  child,  commencing  on  the  1st  day  of  March  next,  and 
that  defendant  have  execution  therefor. 

(6)  It  is  further  decreed  that  each  party  pay  his  or  her  own  costs 
of  this  suit. 

Henry  Mc Bride .^  Judge. 

Form  No.  7860. 

(Precedent  in  Maxwell  v.  Sawyer,  90  Wis.  352.)' 

\(^The  decree.,  after  dissolving  the  marriage,  proceeds  as  follows  :y\^ 
It  is  further  adjudged  that  the  plaintiff  forthwith  pay  to  the 
attorney  for  the  defendant,  for  her  as  alimony,  ^,100,  and  to  her, 
as  further  alimony,  the  further  sum  of  $£00,  on  the  1st  day  oi  Janu- 
ary, \Z85,  and  the  further  sum  of  %J4.00  on  the  1st  day  oi  July,  1880, 
and  the  like  sum  of  $400  on  the  first  day  of  each  and  every  .j/a: 
months  from  said  1st  day  oi  July,  i885. 

It  is  further  adjudged  that,  to  secure  the  payment  of  said  semi- 
annual allowance  of  alimony  of  $400,  Geo.  Jess  ^  Co.,  bankers  of 
Waupun,  Wis.,  are  hereby  constituted  and  appointed  trustees,  to 
take  hold  of  the  following  securities,  to  wit:  The  plaintiff  shall  forth- 
with execute  to  said  Geo.  Jess  6^  Co.  a  mortgage  in  trust  on  his 
homestead  in  the  city  of  Waupun,  Wis.,  and  shall  forthwith  deposit 
with  them,  and  keep  on  deposit  with  them,  for  the  same  purpose,  at 
least  $6,000,  face  value,  of  good  notes  secured  by  good  real-estate 
mortgages. 

Form  No.  7861. 

(Precedent  in  Blake  v.  Blake,  68  Wis.  303.)* 

\{Caption  and  recital.^^ 

It  is  adjudged  and  decreed  that  the  marriage  contract  existing 
between  plaintiff,  and  defendant  herein  be,  and  hereby  is  dissolved. 
And  it  is  further  adjudged  and  decreed  that  the  plaintiff,  Christine 
Blake,  and  said  defendant,  Barnum  Blake,  be,  and  are  hereby  forever 
divorced  from  the  bond  of  matrimony  and  freed  from  the  obligations 
thereof.  And  it  is  further  ordered  and  adjudged  that  the  defendant, 
Barnum  Blake,  have  the  care,  custody,  and  education  of  the  minor 
children,  John  F.  Blake  and  Arthur  O.  Blake,  mentioned  in  the  con)- 
plaint  herein.  And  it  is  further  ordered  and  adjudged  that  the 
defendant,  Barnum  Blake,  pay  to  Christine  Blake,  the  plaintiff  herein, 

1.  Consult,  generally,  note  2,  p.  66,  2.  The  matter  to  be  supplied  within 
supra.  [  ]  will  not  be  found  in  the  reported  case. 
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the  sum  of  ^2,000.00,  upon  the  execution  by  her  of  a  release  in  full  of 
all  her  dower  right  that  she  ever  had,  now  has,  or  at  any  time  might 
have  in  any  of  the  real  estate  owned  by  the  defendant,  Barnum  Blake^ 
during  coverture.  And  it  is  further  ordered  and  adjudged  that  the 
plaintiff  have  costs  of  this  action,  and  that  she  have  execution 
therefor. 

b.  For  Divorce  a  Mensa  et  Thoro.' 

Form  No.  7862.'' 

{Commencing  as  in  Form  No.  7833,  and  continuing  down  to  *.) 
I.  That  {Here  set  out  findings  as  in  Form  No.  7833^* 
It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
the  plaintiff,  yane  Doe,  the  lawful  wife  of  the  defendant,  yo/m  Doe^ 


1.  For  statutes  of  the.  various  states 
and  territories  relating  to  the  judgment 
or  decree  in  divorce  see  supra,  note 
2,  p.  66. 

Beqoisites  of  Judgment  or  Decree  — 
Generally.  — See  supra,  note  2,  p.  66. 

Alimony  and  Distribution  of  Property. 
—  Under  some  statutes  the  court  may 
make  a  decree  for  permanent  alimony 
or  a  complete  distribution  or  restoration 
of  property  as  on  a  decree  of  absolute 
divorce.  Kriger  v.  Day,  2  Pick.  (Mass.) 
316;  Page  V.  Estes,  19  Pick.  (Mass.) 
269;  Dean  v.  Richmond,  5  Pick. 
(Mass.)  461;  Kamp  v.  Kamp,  59  N.  Y. 
212;  Davis  v.  Davis,  75  N.  Y.  221; 
Delafield  v.  Brady,  108  N.  Y.  524; 
Meehan  7j.  Meehan,  2  Barb.  N.  Y.  377; 
Holmes  v.  Holmes,  4  Barb.  (N.  Y.)295; 
Marshall  v.  Baynes,  88  Va.  1040;  Mc- 
Allister z/.  McAllister,  10  Heisk.  (Tenn.) 
345. 

Termination  of  Decree.  —  The  decree 
may  be  that  the  parties  remain  separate 
"until  they  shall  be  reconciled."  In 
such  case,  the  decree  is  vacated  or  an- 
nulled by  a  subsequent    reconciliation 


guilty  of  cruel  and  inhuman  treatment 
of  the  plai^ntiff  by  repeated  acts  of  per- 
sonal violence,  so  as  to  render  it  unsafe 
and  improper,  under  existing  circum- 
stances, for  her  to  cohabit  with  him,  or 
to  be  under  his  dominion  and  control. 
It  is  thereupon  ordered,  etc.,  that  the 
plaintiff  and  defendant  be  separated 
from  bed  and  board  forever;  provided, 
however,  that  the  parties  may,  at  any 
time  hereafter,  by  their  joint  and 
mutually  free  and  voluntary  act,  apply 
to  the  Court  for  leave  to  be  discharged 
from  this  decretal  order.  And  it  is 
hereby  declared  to  be  the  duty  of  each 
of  them  to  live  chastely  during  their 
separation,  and  that  it  will  be  criminal, 
and  an  act  void  in  law,  for  either  of 
them,  during  the  life  of  the  other  to 
contract  matrimony  with  any  other  per- 
son. And  it  is  further  ordered,  etc.,  that 
the  plaintiff,  according  to  the  prayer 
of  her  bill,  shall  be  entitled  to,  and  be 
charged  with, the  custody,  care, and  edu- 
cation of  the  infant  son  of  the  parties 
in  the  pleadings  mentioned,  provided, 
always,  that  this  order  for  the  custody. 


of  the  parlies  without  an  order  of  court*    care  and  education  of  said  infant,  may. 


Tiffin  V.  Tiffin,  2  Binn.  (Pa.)  202. 
Nathans  v.  Nathans,  2  Phila.  (Pa.)  393. 
But  in  some  states  the  decree  of 
separation  is  not  annulled  by  a  mere 
reconciliation.  Such  decree  remains 
in  full  force  until  the  parties  make  a 
joint  application  to  have  the  same 
vacated.  Jones  v.  Jones,  90  Hun  (N. 
Y.)  414;  Jones  v.  Jones,  (N.  J.  Eq.  1894) 
29  Atl.  Rep.  522;  Barrere  v.  Barrere,  4 
Johns.  Ch.  (N.  Y.)  1S7;  Hobby  v. 
Hobby.  5  N.  Y.  App.  Div.  496. 

Chancery  Precedent.  —  In  Barrere  v. 
Barrere,  4  Johns.  Ch.  (N.  Y.)  187,  the 
decree,  omitting  formal  parts,  was  as 
follows,  to  wit: 

"  It  appearing  from  the  pleadings 
and  proofs,  that  the  defendant  has  been 


at  any  time  hereafter,  be  modified, 
varied,  or  annulled,  upon  sufficient 
cause  shown.  And  it  is  further  ordered, 
etc.,  that  the  defendant  pay  to  the 
plaintiff  200  dollars  a  year,  to  be  com- 
puted from  the  date  of  this  decree,  in 
half-yearly  payments,  to  be  applied 
towards  the  support  and  maintenance 
of  the  plaintiff  and  her  son,  and  that 
this  allowance  is  to  continue  until 
further  order,  and  be  subject  to  vari- 
ation, as  future  circumstances  may 
require.  And  it  is  further  ordered,  that 
the  defendant  pay  to  the  plaintiff  the 
costs  of  this  suit,  to  be  taxed,  and  that 
she  have  execution  therefor,  according 
to  the  course  and  practice  of  the  Court." 
2,  See  supra,  note  i. 
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be  and  is  hereby  forever  separated  (or  separated  until  the  further  order 
of  the  couri)ixovs\  said  defendant,  his  bed  and  board,  upon  the  ground 
of  extreme  cruelty  {or  other  cause");  provided,  however,  that  the 
parties  hereto  may,  at  any  time  hereafter,  by  their  joint  petition, 
apply  to  this  court  to  have  this  judgment  modified  or  discharged. 

It  is  further  ordered  and  adjudged  that  neither  of  said  parties  is 
at  liberty  to  marry  any  other  person  during  the  life  of  the  other  party. 

{Add  further  proi'isions  relating  to  costs,  alimony  and  custody  of  chil- 
dren, as  in  Eorm  No.  7833.) 

Form  No.  7863. 

(Precedent  in  Jones  v.  Jones,  78  Wis.  447.)' 
[(Comme/uing  as  in  Form  No.  7862,  and  continuing  down  to  *.)]^ 
Now,   upon    motion  of  David  \V.  Small,   plaintiff's  attorney,   it  is 
hereby  adjudged  and  decreed  that  a  separation  from  bed  and  board 
between  the  plaintiff  and  defendant  herein  be  and  hereby  is  decreed 
and    adjudged,   and  it  is  further  adjudged  and    decreed  that   said 
plaintiff  and  said  defendant  be  and  are  hereby  separated  from  bed 
and  board,  forever;  that  said  defendant,  Allen  Jones,  pay  to  the  said 
plaintiff  for  support  the  sum  of  twenty-five  dollars  per  month,  payable 
on  the  first  of  each  and   every  month,  the  first  payment  to  be  made 
for  the  month  of  November,  i2>83,  within  ten  days  after  the  service  of 
notice  of  judgment,  and   that  he,  said  defendant,  pay  the  plaintiff's 
costs,  fixed  by  the  court  zt  forty-Jive  dollars. 
By  the  court, 

Charles  A.  Hamilton,  Circuit  Judge. 

Form  No.  7864. 

(Precedent  in  Taylor  v.  Taylor,  93  N.  Car.  418.)' 

\{Title  of  cause ?^y' 

This  cause  coming  on  to  be  heard  upon  the  petition  and  answer, 
former  orders,  and  finding  of  the  jury,  on  motion  of  counsel  and  with 
consent  of  parties,  it  is  ordered,  adjudged  and  decreed,  that  the  par- 
ties be,  and  they  are  hereby,  divorced  from  bed  and  board,  which 
shall  continue  until  a  reconciliation  shall  take  place  between  them; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the  plaintiff 
shall  have  power  to  sue  and  be  sued  3.sa.fetne  sole,  and  that  she  may, 
and  is  hereby  invested  with  power  to  acquire,  retain  and  dispose  of 
property  in  her  own  name,  by  purchase,  gift,  devise  or  descent,  free 
and  discharged  from  every  and  all  liability  whatever;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  defendant  pay  his  costs 
incurred  in  this  court  in  defense  of  this  suit,  to  be  taxed  by  the  clerk, 
and  that  he  pay  the  further  sum  of  two  hundred  dollars  to  the  plain- 
tiff as  alimony,  in  consideration  of  which  he  is  hereby  discharged  and 
acquitted  from  all  liability  to  maintain,  support  and  provide  for  the 
plaintiff  in  future. 

1.  It   was   held  in  this   case   that   a  2.  The  matter  to  be  supplied  within 

judgment   of    divorce    from    bed    and  [  ]  will    not   be  found  in  the  reported 

board  forever  is  not  void,  although  the  case. 

confplaint  prayed  for  such  divorce  for  3.  This  decree  was  held  not  to  bar  the 

a  limited  time  only  and  there  was  no  wife's  dow^er. 
answer. 
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6.  Alimony  Pendente  Lite.^ 
a.  Notice  of  Motion.' 

Form  No.  7865.* 

Supreme  Court,  Suffolk  County. 
Jane  Doe,  plaintiff, 
against 
John  Doe,  defendant. 

You  will  please  take  notice,  that  on  the  petition  of  which  a  copy  is 
annexed,  and  upon  the  complaint  and  answer  herein,  the  undersigned 
will  move  the  court,  at  a  special  term,  to  be  held  at  the  county  court- 
house in  the  village  of  River  head,  on  the  tenth  day  of  May,  iS98,  at  ten 
o'clock  in  the /(cr^noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  that  the  defendant  (or  plaintiff')  pay  the  plaintiff  (or 
defendant)  the  sum  oi  fifteen  dollars  monthly  (or  weekly)  for  her  sup- 
port during  the  pendency  of  this  action,  and  the  sum  of  one  hundred 
dollars  to  enable  her  to  defray  the  costs  and  expenses  of  the  said 
action  (or  her  defense),  and  for  such  other  or  further  order  as  maybe 
just,  and  for  the  costs  of  this  motion. 
Dated  May  1,  iS98. 

Joseph  Story,  Defendant' s  Attorney, 

Lewis  B'ld'g,  Northport,  N.  V. 
To  Jeremiah  Mason,  Esq., 

Attorney  for  Plaintiff. 


1,  For  statutes  of  the  various  states 
relating  to  alimony  pendente  lite  see  as 
follows,  to  wit: 

Alabama.  —  Civ.  Code  (1886),  §2331. 

Arizona. — Rev.  Stat.  (1887),  ^s  2120. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2512. 

California.  —  Civ.  Code  (1897),  ^  137. 

Colorado. — Mills'  Anno.  Stat.  (1891), 

§  1567. 

Delaware.  —  Rev,  Stat.  (1893),  p.  597, 

§5. 

District  of  Columbia. —  Comp.  Stat. 
<i894),  c.  30,  §  42. 

Florida.  — Rev.  Stat.  (1892),  §  1483. 

Georgia.  —  2  Code  (1895),  §  2456  et 
seq. 

Idaho.  —  Rev.  Stat.  (1887),  §  2472. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  40,  par.  15. 

lo-wa.  —  Code  (1897),  §  3177. 

Kansas.  —  Gen.  Stat.  (1897),  c.  96,  § 
58. 

Kentucky. — Stat.  (1894),  §  2I2I. 

Maine.  —  Rev.    Stat.    (1883),    c.    60, 

§0. 

Massachusetts.  —  Pub.  Stat.  (i882\  c. 

146.  §15- 

Michigan.  —  How.  Anno.  Stat.  (18S2), 

§  6235. 


Minnesota.  —  Stat.  (1894),  §§  4799, 
4818. 

Montana. — Civ.  Code  (1895),  §191. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
2868. 

New  York.—  Birds.  Rev.  Stat.  (1896), 
p.  896,  §  28  et  seq. 

North  Carolina.  —  Code  (1883),  §  1291. 

N^orth  Dakota.  —  Rev.  Codes  (1895),  ^ 

2759- 

Ohio. — Bates'  Anno.   Stat.  (1897),   § 

5701. 

Oregon.  —  Hill's  Anno.  Laws  (18921, 
§  500, 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  2582. 

Texas.  —  Rev.  Stat.  (1895),  art.  2986. 

Utah.  —  Rev.  Stat.  (1898),  §  1210. 

Vermont.  —  Stat.  (1894),  §  2687. 

Virginia.  —  Code  (1887),  §  2261. 

JVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5722. 

JVest  Virginia.  —  Code  (1891),    c.    64, 

§9. 

JVisconsin.  — Stat.  (1898),  §  2361. 
IVvomini;.  —  Rev.  Stat.  (1887).  §  1578. 

2.  For  the  form  of  notice  in  a  par- 
ticular jurisdiction  consult  the  title 
Motions. 

3.  See  supra,  note  i. 
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J  b.  Motion  or  Petition.' 

(1)   Wife  Plaintiff. 
Form  No.  7  8  66.« 


\ 


{Title  of  court.) 
Jane  Doe,  plaintiff, 

against  V  Motion  for  Temporary  Alimony. 

John  Doe,  defendant.  ) 

Now  comes  the  plaintiff,  Jane  Doe,  and  moves  the  court  to  require 
the  defendant,  John  Doe,  to  pay  to  the  clerk  of  this  court  a  reasonable 
sum  for  the  payment  of  expenses  incurred  and  to  be  incurred  by 
plaintiff  in  preparing  and  prosecuting  the  above  entitled  suit,  and 
for  the  fees  of  plaintiff's  attorneys,  and  a  further  sum  for  the  main- 
tenance and  support  of  plaintiff  during  said  suit. 

Jane  Doe, 
by  Smith  &'  Smith,  her  Attorneys. 

Form  No.  7867.* 

{Title  of  cause  as  in  Form  No.  7865.) 
To  the  Supreme  Court  of  Suffolk  County. 

The  petition  of  the  above  named  plaintiff,  Jane  Doe,  respectfully 
shows:* 

I.  That  she  has  brought  this  action  against  the  defendant,  her 
husband,  for  a  divorce  and  judgment  dissolving  the  marriage  con- 
tract between  them  {ox  for  a  limited  divorce  or  judgment  of  separation 
between  them)  upon  the  ground  of  {naming  it),  as  more  fully  appears 
by  the  complaint  hereto  annexed. f 

II.  That  the  action  has  been  actually  commenced,  by  the  service, 
on  defendant,  on  the  tenth  day  of  May,  i898,  of  the  summons  and 
complaint.  And  that  he  has  appeared  and  answered,  denying  all  the 
material  allegations  of  the  complaint;  but  that  all  said  allegations 
are  nevertheless  true,  as  your  petitioner  is  informed  and  believes; 
and  she  will  be  able  to  substantiate  them  by  proof,  on  the  trial,  and 
has  a  good  cause  of  action  thereon,  as  she  is  advised  by  her  counsel; 
Jeremiah  Mason,  who  resides  at  Northport,  N.  Y.,  and  as  she  verily 
believes.  {Here  set  forth  facts  shoiaing  good  cause  for  bringing  the 
action.)^ 

III.  That  your  petitioner  is  wholly  destitute  of  the  means  of  sup- 
porting herself  pending  this  action,  or  of  carrying  on  the  action,  and 
defraying  the  costs  and  expenses  attending  the  same. 

IV.  That  the  said  John  Doe  has  real  estate  and  personal  property  to 
a  large  amount,  and  amply  sufficient  to  enable  him  to  advance  there- 
from, to  your  petitioner,  such  sums  as  may  be  necessary  for  the 
above  mentioned  purposes.  And  that  your  petitioner  is  informed  and 
believes,  that  he,  the  said  John  Doe,  is  the  owner  of  property  to  the 
amount  of  more  than  sixty  thousand  dollars;  and  that  his  annual 
income  is  about  three  thousand  dollars  and  {add  any  other  facts  as 

1.  For  form  of  motion  in  a  particular        2.  See  supra,  note  i,  p.  91. 
jurisdiction  consult, the  title  Motions.         3.  See  supra,  note  2,  p.  10. 
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to  the  husband  s  profession.,  the  number  and  age  of  children,  etc. ,  which 
dear  on  the  question  of  his  ability^. 

Your  petitioner  therefore  prays  that  the  said  John  Doe  may,  by  an 
order  of  this  court,  be  required  to  pay  to  your  petitioner  a  reason- 
able sum  for  her  support  and  maintenance,  during  the  pendency  of 
this  action,  and  such  sums  as  may  be  necessary  to  enable  your  peti- 
tioner to  carry  on  this  action,  and  to  defray  the  necessary  costs  and 
expenses  thereof;  and  for  such  other  and  further  order  as  may  be  just. 

Dated  May  20,  i898. 

Jane  Doe. 

(2)  Wife  Defendant. 

Form  No.  7868.' 

(J^ommencing  as  in  Form  No.  7867,  and  continuing  down  to  *. ) 

I.  That  the  above  named  plaintiff,  John  Doe,  has  commenced  an 
action,  by  the  service  of  a  summons  and  complaint  on  your  peti- 
tioner, to  obtain  a  judgment  for  a  separation  (or  dissolving  the 
marriage  contract^  between  him  and  the  deponent;  and  that  your 
petitioner  has  put  in  her  answer  by  Joseph  Story,  her  attorney,  deny- 
ing all  the  material  allegations  in  said  complaint,  except  the  allega- 
tion as  to  the  marriage  between  this  defendant  and  said  plaintiff,  f 

II.  That  your  petitioner  is  wholly  destitute  {concluding  as  in  Form 
No.  7867,  substituting  the  words  '•'■her  defense  "  for  "  the  action'^. 

e.  Order  of  Reference  as  to  Amount.'' 
Form  No.  7869.' 

(  Title  of  court  and  cause  as  in  Form  No.  7832?) 

On  reading  and  filing  plaintiff's  petition  and  the  complaint  and 
answer  herein,  and  after  \\QQ.r\ng  Jeremiah  Mason,  Esq.,  of  counsel  for 
the  plaintiff,  in  support  of  the  motion,  and  Joseph  Story,  Esq.,  of 
counsel  for  defendant,  in  opposition;  and  after  due  deliberation  thereon, 
now  on  motion  oi  Jeretniah  Mason,  Esq.,  attorney  ior plaintiff:  * 

Ordered,  that  it  is  referred  to  Richard  Roberts,  Esq.,  who  is  hereby 
appointed  referee  for  the  purpose,  to  inquire  and  report  what  is  a 
reasonable  sum  to  allow  's.d^xdi  Jane  Doe  for  her  support  during  the 
pendency  of  this  action  and  from  what  time  and  the  manner  and 
times  of  payment  and  what  sum  should  be  allowed  for  counsel  fee 
and  other  costs  and  expenses  of  this  action. 

Enter:  /.  M.,  J.  6*.  C. 

d.  Order  to  Pay  Alimony.' 

(1)  Generally. 

Form  No.  7870.' 

Jane  Doe,  plaintiff,    ) 

against  >-  Order  for  Temporary  Alimony. 

John  Doe,  defendant.  ) 

1.  See  supra,  note  i,  p.  91.  3.  Precedents.  —  See    also     forms    in 

2.  For  the  formal  parts  of  orders,  Ex  p.  King,  27  Ala.  3S7;  Sanchez  v. 
generally,  consult  the  title  Orders.  Sanchez,  21  Fla.  348. 
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Now  on  this  third  clay  of  May,  a.  d.  i8P7,  this  cause  came  on  to 
be  heard  upon  the  plaintiff's  motion  (or  petition)  for  temporary 
alimony  and  upon  the  pleadings  and  evidence;  on  consideration 
whereof  the  court  finds: 

That  the  plaintiff  and  defendant  were  married  as  alleged  in  said 
petition. 

That  the  plaintiff  has  no  property  and  has  not  sufficient  wages  or 
income  to  support  herself  during  the  pendency  of  this  suit  or  to  pay 
attorney's  fees  and  expenses  necessary  in  the  preparation  and  prose- 
cution of  this  suit. 

That  the  plaintiff  is  prosecuting  this  suit  in  good  faith  and  that 
her  petition  herein  states  a  cause  for  divorce. 

That  the  defendant  has  an  income  oi  five  thousand  doWdiVS  and  per- 
sonal property  amounting  to  the  sum  of  sixty  thousand  dollars.  It  is 
therefore  ordered  that  on  or  before  the  fi7'st  day  oi  June,  iS97,  the 
defendant,  /ohn  Doe,  pay  to  the  clerk  of  this  court^  the  sum  of  one 
hundred  dollars  for  the  benefit  of  plaintiff  and  for  her  costs  accrued 
and  accruing  herein,  also  the  further  sujn  of  seventy-five  dollars  on 
the  first  day  oi  June,  iS97,  and  on  the  first  day  of  each  month  there- 
after and  until  the  further  order  of  the  court  or  until  the  final  decree 
herem;  said  sum  to  be  for  the  maintenance  of  the  p\a.\ntiii  Jane  Doe. 
Also  the  further  sum  of  one  hundred  dollars  to  be  paid  on  the  firsf 
day  oi  June,  i897,  to  plaintiff  for  her  attorney's  fees  herein. 

It^is  further  ordered  that,  in  case  the  defendant  fails  to  pay  any 
one  or  more  of  said  sums  as  ordered  herein,  execution  may  issue 
without  prejudice  to  the  right  of  plaintiff  to  proceed  against  defend- 
ant as  for  contempt. 

John  Marsha//,  District  Judge. 

Form  No.  7871. 

(Precedent  in  Cowan  z'.  Cowan,  19  Colo.  315.) 

[(  Tit/e  of  cause. ) ]  ^ 

It  is  ordered,  adjudged  and  decreed  that  on  or  before  the  15th  day 
oi  June,  1886,  the  said  defendant  deposit  with  the  clerk  of  this  court^ 
the  sum  of  $100  for  the  use  and  benefit  of  the  plaintiff  for  her  costs 
herein  to  accrue  or  which  may  accrue  in  said  cause;  also  for  the 
plaintiff  personally,  for  her  personal  use  and  benefit,  the  sum  of  ^0.00; 
also  the  further  sum  of  $300  ior  plaintiff's  counsel  and  attorney's  fees 
herein,  each  and  every  of  the  aforesaid  payments  to  be  made  on  or 
before  the  16th  day  oi  June. 

It  is  further  ordered,  adjudged  and  decreed  that  on  this  1st  day 
of  June,  and  every  calendar  month  during  the  pendency  of  this  suit, 
and  so  until  the  further  order  of  the  court,  the  defendant  pay  to  the 
clerk  of  this  court  for  the  plaintiff  personally  the  sum  of  $25.00;  that 

1.  Coansel   Fees,  tc  Whom  Payable.  —  an    irregular   exercise   of  jurisdiction. 

An   order   granted   on    application  for  People   v.  District   Ct.,    21   Cole.    251. 

temporary     alimony    and     attorney's  See  also  Parker  z/.  Parker,   71  Miss.  164. 

fees,  providing  in  part  for  the  payment  2.  The  matter  to  be  supplied  within 

of   counsel    fees   directly  to    plaintiff's  [  ]  will   not  be   found  in   the   reported 

attorney,  is  not  void,  but  at  most  only  case. 
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the  defendant  also,  from  this  time  forthwith,  in  addition  to  the  monthly 
allowance  due,  furnish  for  the  plaintiff  and  her  children  all  reasonable 
food,  fuel  and  clothing,  or  provide  for  her  obtaining  the  same  on  his 
credit,  and  allow  to  her  and  said  children  the  use  of  the  house  and 
residence  mentioned  in  the  pleadings  herein  and  now  occupied  by 
them,  and  the  furniture  and  furnishings  therein  as  their  abiding  place 
and  home,  without  let  or  hindrance;  and  in  case  of  failure  of  the  said 
defendant  to  furnish  food,  fuel  and  clothing  as  aforesaid  or  to  furnish 
credit  whereon  and  whereby  plaintiff  may  procure  the  same,  plaintiff 
has  leave,  without  additional  showing,  to  apply  for  an  increase  of  the 
aforesaid  monthly  allowance;  this  without  prejudice  to  the  rights  of 
either  party  hereafter  to  apply  for  a  modification  of  this  order  as  far 
as  the  aforesaid  monthly  allowance  is  concerned. 

It  is  further  adjudged  and  decreed  that  in  case  of  failure  on  the 
part  of  the  defendant  to  pay  any  one  or  more  of  the  aforesaid  sums 
of  money,  or  any  monthly  allowance  aforesaid,  the  plaintiff  may  have 
execution  to  collect  the  same,  with  costs  of  issuing  said  execution,  to 
be  taxed  without  prejudice  to  her  rights  to  proceed  against  the 
defendant  as  for  contempt. 

(2)  Confirming  Prior  Order. 

Form  No.  7872.' 

In  Chancery  of  New  Jersey. 
Between  Joseph  K.  Wells,  ^ 
complainant,  J 

and  )>0n  Bill  for  Divorce. 

Marie  Louise  Wells,        I 
defendant.  J 

The  application  on  behalf  of  defendant  for  further  allowance  of 
counsel  fees,  clothing  for  defendant,  expense  of  defense,  and  medical 
bill,  and  another  application  by  complainant  to  set  aside  the  order  of 
allowance  for  alimony  per  week  to  the  defendant  heretofore  made, 
having  been  referred  to  Washington  B.  Williams,  esquire,  a  master  of 
this  court,  on  the  twenty-eighth  day  of  May,  a.  d.  eighteen  hundred 
and  eighty,  for  an  advisory  opinion  in  relation  thereto  and  as  to  what 
order  the  chancellor  shall  make,  and  to  hear  and  report  the  same  as 
speedily  as  possible,  and  the  said  master  having  heard  Joseph  D. 
Bedle,  of  counsel  with  defendants,  and  James  Fleming  and  Isaac  W. 
Sciidder,  of  counsel  with  complainant,  upon  said  application,  and 
considered  the  affidavits  and  proofs  in  relation  thereto,  and  being 
advised  accordingly:  It  is  on  this  twenty-ninth  day  of  Alay,  a.  d. 
eighteen  hundred  and  eighty,  by  the  chancellor  ordered  that  the  order 
heretofore  made  in  this  cause,  allowing  the  defendant  ten  dollars  per 
week  alimony,  remain  unrevoked  as  made,  also  that  no  further  order 
be  now  made  for  summer  clothing  for  the  defendant  as  applied  for, 
and  that  the  question  of  allowance  for  medical  bill  be  reserved  for 
further  consideration  before  the  master  on  motion  of  defendant. 

It  is  also  further  ordered  that  fifty  dollars  be  paid  Joseph  D.  Bedle^ 

1,  See  supra,  note  I,  p.  91. 
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defendant's  counsel,  for  subpoenas,  service  thereof,  and  necessary- 
expenses  in  procuring  the  attendance  of  witnesses  for  her  defense,  an 
account  to  be  kept  by  said  counsel  of  the  amount  of  such  expendi- 
tures, and  said////  dollars  to  be  subject  only  to  the  payment  thereof; 
also  that  a  further  counsel  fee  of  ttvo  hundred  and  fifty  dollars  be 
allowed  and  paid  by  the  complainant  to  the  said  counsel  of  defend- 
ant, that  %dAf\  fifty  dollars  and  said  two  hundred  and  fifty  dollars  be 
paid  as  aforesaid  within  thirty  days  from  the  service  upon  the  com- 
plainant or  his  solicitor  of  a  copy  of  this  order,  and  within  the  same 
time,  on  service  of  a  copy  of  the  taxed  bills  of  costs,  that  the  com- 
plainant also  pay  to  defendant's  solicitors  the  said  costs  on  her  part 
of  the  motion  aforesaid,  in  her  behalf  and  of  the  denial  of  the  com- 
plainant's motion  aforesaid,  and  that  in  the  meantime,  until  payment 
of  the  said  sums  and  costs  as  aforesaid,  all  further  proceedings  on 
the  part  of  the  complainant  in  the  prosecution  of  the  cause  be  stayed. 

Theodore  Runyon,  C. 

e.  Demand  for  Temporary  Alimony 

Form  No.  7873. 

(Precedent  in  Rossman  v.  Rossman,  62  Mich.  432.)' 

The  Circuit  Court  for  the  County  of  I?igham,  in  Chancery. 
Frances  Rossman,  Complainant, 

V. 

Carl  Rossman,  Defendant.       )  Dated  March  6,  1886. 

Sir:  In  this  cause  you  will  please  to  take  notice  that  on  the  twenty- 
second  day  of  February,  A.  D.  \%86,  there  was  due  to  Frances  Rossman, 
the  above-named  complainant,  from  you,  Carl  Rossman,  the  above- 
named  defendant,  the  sum  of  sixty  dollars,  as  and  for  temporary  ali- 
mony, and  also  the  further  sum  oi  twenty  dollars  with  which  to  fur- 
nish clothing  for  said  complainant  and  the  infant  child  of  yourself 
and  complainant,  under  and  by  the  terms  of  an  order  of  said  court 
made  in  this  cause  on  the  tivetity-first  day  of  Decetnber,  a.  d.  i2>85, 
with  a  copy  of  which  you  have  been  served;  and  that  the  whole  or  no 
part  of  either  sum  has  been  paid  by  you,  or  for  you,  to  said  com- 
plainant, or  to  any  one  for  her,  each  of  which  amounts  are  due  to 
said  complamant  by  virtue  of  said  order;  and  that,  for  the  reason 
that  said  several  amounts  are  now  due  and  unpaid,  you  are  hereby 
requested  to  pay  the  same,  and  we  hereby  demand  the  payment  of 
the  same. 

Yours,  etc., 

Hewett  ^^  Freeman, 

To  Carl  Rossman,  defendant.  Complainant's  solicitors. 

1.  Indorsed   upon    the   back    of   this  authorized  to  demand  and  receive  said 

notice  was  the  following,  to  wit:  moneys,  and  to  receipt  to  you  for  the 

"  To     Carl    Rossman.     the     within-  same, 

named     defendant:      Please    pay    the  Yours,  etc., 

moneys   claimed    within  to  be    due    to  Hewett  &=  Freeman, 

Frances    Rossman,    the     within-named  Complainant's  solicitors, 

complainant,    to  F.  G.  Fificld,    who    is  Dated  March  6,  18S6." 
the  bearer  of  this,  and  who  is  hereby 
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f.  Release  of  Temporary  Alimony. 

Form  No.  7874. 

(Precedent  in  Smith  v.  Smith,  43  N.  Y.  Super.  Ct.  141.)* 

Superior  Court  of  the  Citv  of  New  York. 
Frederick  P.  Smith  ) 
V.  [ 

Josephine  S.  Smith.  ) 

Received  New  York,  June  26,  iB76,  (rom  Frederick  P.  Smith,  the 
plaintiff  herein,  one  hundred  doUa.rs,  the  same  being  paid  to  me  in 
advance  and  at  my  request,  and  is  in  full  of  all  alimony  to  which  I 
am  or  may  at  any  time  hereafter  become  or  be  entitled  to  under  the 
order  of  this  court  in  this  action  bearing  date  13th  day  of  May,  a.  d. 
1 875;  and  in  consideration  thereof  I  hereby  release  and  discharge 
said  plaintiff  from  any  further  payment  of  alimony  under  said  order 
or  otherwise;  and  I  stipulate  and  agree  that  no  application  shall  be 
made  by  me,  or  on  my  behalf,  at  any  time  hereafter  for  alimony  or 
expenses  in  this  action,  and  that  an  order  may  be  entered  in  this 
action  at  any  time  by  plaintiff  discharging  him  from  all  further  pay- 
ments thereof. 

Josephine  S.  Smith. 

7.  Custody  of  Children  Pendente  Lite.^ 


1.  It  was  held  in  this  case  that  the 
party  entitled  to  payment  in  instal- 
ments of  temporary  alimony,  under  an 
order  of  the  court,  can  release  and  dis- 
charge her  claim  therefor  in  full  and  in 
advance  for  a  stipulated  sum;  and  that, 
where  such  a  release  has  been  made, 
and  subsequently  the  party  making  the 
same  moves  the  court  to  set  it  aside, 
and  on  the  hearing  of  the  motion  no 
allegations  are  made  of  fraudulent  prac- 
tice or  artifice  to  induce  the  party  to 
execute  the  release,  nor  facts  appear  to 
impeach  the  honesty  and  good  faith  of 
the  transaction,  the  court  should  deny 
the  motion  and  refuse  to  set  aside  the 
release. 

2.  For  statutes  relating  to  the  cus- 
tody of  the  children  pendente  lite  see  as 
follows,  to  wit: 

California.  —  Civ.  Code  (1897),  § 
138. 

Connecticut. —  Gen.  Stat.  (1888),  § 
2809. 

Florida.  — Rev.  Stat.  (1892),  §  1489. 

Georgia.  —  2  Code  (1895),  §  2461. 

Idaho.  —  Rev.  Stat,  (1887),  §  2473. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  40,  par.  13. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1042. 


Iowa.  —  Code  (1897),  §  3177. 

Kansas.  —  Gen.  Stat.  (1897),  c.  96, 
§  58. 

Kentucky.  —  Stat.  (1894),  §  2123. 

Maine.  '—  Rev.  Stat.  (1883),  c.  60, 
§6. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
146,  §  17. 

Michiga7i.  — How.  Anno.  Stat.  (1882), 
§  6237.  ' 

Minnesota.  — Stat.  (1894),  §  4802. 

Montana. — Civ.    Code  (1895),   ^  192. 

Nebraska. — Comp.  Stat.  (1897),  §  2870. 

New  fersey,  —  Gen.  Stat.  (1895),  p. 
1271,  §  22. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  896,  j^  30. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  2760. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5701. 

South  Dakota. — Dak.  Comp.  Laws 
(1887),  §  2582. 

Vermont.  —  Stat.  (1894),  §  2686. 

Virginia.  —  Code  (1887),  §  2261. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5722. 

West   Virginia.  —  Code  (1891),  c.  64, 

§9- 

Wisconsin.  — Stat.  (1898),  §  2361. 
Wyoming.  —  Rev.  Stat.  (1887),  g  1579. 
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a.  Petition. 

Form  No.  7875.' 

{Commencing  as  in  Form  No.  7867  or  7868,  and  continuing  down  to  f .) 

II.  That  the  only  living  issue  of  the  marriage  between  the  peti- 
tioner and  said  defendant  {or  plaintiff)  is  a  boy  ndiva&d  fames,  of  the 
age  of  ten,  who  is  now  in  the  custody  of  said  defendant  {or plaintiff); 
and  that  he  refuses  to  allow  said  boy  to  remain  with  your  petitioner, 
or  even  to  visit  her. 

III.  That  {Here  state  facts  as  to  the  defendant's  business,  habits,  etc., 
which  go  to  support  the  application'). 

Wherefore,  your  petitioner  prays  that,  by  an  order  of  this  court, 
the  custody  of  the  said  child  may  be  awarded  to  your  petitioner; 
and  said  defendant  ordered  and  directed  to  deliver  said  child  up  to 
her,  and  be  restrained  and  enjoined  thereafter  from  claiming  or 
interfering  in  any  manner  with  him  or  with  your  petitioner  in  her 
custody  of  him,  and  for  such  other  or  further  order  as  may  be  just. 
V>z.t&d.  May  20,  i898. 

Jane  Doe. 
b.  Opder.2 

Form  No.  7876. > 

{Commencing  as  in  Form  No.  7869,  and  continuing  down  to  *.) 
Ordered,  that  the.  custody,  care  and  education  of  the  child  of  the 
petitioner  be,  until  further  order,  confided  to  the  said  petitioner 
exclusively,  and  that  the  defendant  is  hereby  enjoined  from  inter- 
fering with  said  child,  or  with  the  plaintiff  m  her  custody  of  him,  and 
that  the  defendant  shall  not,  until  further  order,  be  permitted  to 
visit  the  said  child  except  under  the  direction  of  one  of  the  justices 
of  this  court. 

Enter:      '  /.M.,].S.C. 

8.  Affidavit  for  Arrest  of  Defendant.^ 

Form  No.  7877. 
(Precedent   in  Gardiner  v.  Gardiner,  3  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  2.)* 

[(J/V/<?  of  court  and  cause,  and  venue  as  in  Form  No.  2237. )Y' 
Anna  E.  Gardiner,  being  duly  sworn,  deposes  and  says:  that  she 
is  the  plaintiff  herein,  and  is  the  wife  of  the  saidy^A«  H.  Gardiner, 
the  defendant  herein ;  that  from  the  time  of  her  marriage  to  the  said 
John  H.  Gardiner,  on  the  ^5^  day  of  May,  1866,  up  to  and  including 
the  20th  day  of  September,  i877,  she  has  and  did  reside  with  the  said 
defendant,  and  was  in  all  things  a  loving,  dutiful,  and  obedient  wife 
to  him.     That  during  the  whole  of  said  term  of  years,  but  more 

1.  See  supra,  note  2,  p.  97.  in  Jamieson  v.  Jamieson,   11   Hun  (N. 

2.  For   forms  of    orders,    generally,     Y.)  38,  set  out  in  a  note  to  Gardiner  v. 
consult  the  title  Orders.  Gardiner,  3  Abb.  N.  Cas.  (N.  Y.  Super. 

8.  Consult,  generally, the  title  Arrest    Ct.)  i. 
IN  Civil  Actions,  vol.  2^  p.  117.  5.  The  matter  to  be  supplied  within 

4,  Precedent.  —  See  also  the  form  used     [  ]  will  not  be  found  in  the  reported  case. 
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especially  since  about  the  beginning  of  the  year  i875,  the  defendant 
has  been  an  habitual  drunkard,  and  has  abused,  reviled,  and  mal- 
treated deponent  to  her  great  bodily  harm,  injury  and  distress.  That 
on  the  nth  day  of  September,  i877,  deponent  commenced  an  action 
in  this  court  against  the  said  defendant  for  limited  divorce,  on  the 
several  grounds  of  habitual  drunkenness,  cruelty,  and  abuse.  That 
on  the  21st  day  of  September,  iS76,  she  caused  defendant  to  be  served 
with  the  summons  and  complaint  herein,  in  which  said  complaint  all 
of  defendant's  acts  of  cruelty,  so  far  as  deponent  could  recollect 
them,  are  more  fully  set  forth,  and  deponent  makes  the  said  complaint 
a  part  of  her  affidavit  herein. 

That  since  the  service  of  the  said  summons  and  complaint,  the 
defendant  herein  has  not  been  seen  either  at  his  house,  Xo.  129 
McDougal  street,  or  elsewhere  at  any  of  the  places  where  it  was  his 
wont  and  habit  to  be  and  spend  his  time.  That  defendant  herein  has 
frequently  declared  that  he  had  funds,  moneys  and  property  in  Eng- 
land, beyond  the  jurisdiction  of  this  court,  and  that  in  case  deponent 
ever  brought  any  action  of  any  kind  against  him,  he,  the  said  defend- 
ant, would  leave  this  country  and  abandon  his  wife  and  children, 
leaving  them  penniless  and  destitute. 

And  deponent  further  says  that  she  is  informed  and  verily  believes 
that  the  saidy<?/i«  H.  Gardiner  is  now  preparing  to  leave  this  country 
and  betake  himself  outside  of  the  jurisdiction  of  this  honorable  court, 
wherefore  deponent  asks  that  the  said  defendant  be  arrested  and 
held  to  bail  to  abide  the  event  of  this  action. 

[(^Signature  and  Jurat  as  in  Form  No.  2237. ^Y         * 

9.  Order  for  Arrest.^ 

Form  No.  7878. 

(Precedent  in  Gardiner  v.  Gardiner,  3  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.  4.) 
[(^Tit/e  of  court  and  cause  as  in  Form  No.  2237.)]^ 
To  the  Sheriff  of  the  County  of  Nerv  York. 

It  having  been  made  to  appear  to  me  by  the  affidavit  of  Anna  E. 
Gardiner  that  a  sufficient  cause  of  action  exists  against  the  defendant, 
John  H.  Gardiner,  and  that  the  case  is  one  of  those  mentioned  in 
article  i,  chapter  7,  title  i,  of  the  New  York  Code  of  Civil  Procedure, 
and  that  the  ground  of  arrest  is  one  stated  in  the  New  York  Code  of 
Civil  Procedure,  section  549,  subdivision  2,  and  also  in  section  550, 
subdivision  4. 

You  are  required  forthwith  to  Bxrest  Jo/m  H.  Gardiner,  the  defend- 
ant in  this  action,  if  he  is  found  within  your  county,  and  to  hold  him 
to  bail  in  the  sum  of  Five  thousand  dollars,  and  to  return  this  order  with 
your  proceeding  thereunder,  as  prescribed  by  law. 
Dated  September  27th,  i877. 

Hooper  C.  Van  Vorst, 

Judge  S.  Court. 
James  M.  Ward,  Plaintiff's  Attorney, 
99  Nassau  St. 

1.  The  matter  to  be  siipplied  within  2.  Consult,  generally,  the  title  Arrest 
[]  will  not  be  found  in  the  reported  case,     in  Civil  Actions,  vol.  2,  p.  117. 
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II.  SUIT  FOR  ANNULMENT.! 

1.  Bill,  Complaint  or  Petition.^ 

a.  On  Ground  of  Duress.' 

Form  No.  7879.* 

{Caption  and  commencement  as  in  Form  No.  5910.^ 

I.  (^Allege  marriage  as  in  paragraph  II  of  Form  No.  7765.) 

II.  (^Allege  residence  as  in  paragraph  I  of  Form  No.  7765.) 

III.  That  at  the  time  of  plaintiff's  said  marriage,  defendant  was 
pregnant  with  a  child  which,  for  the  purpose  of  inducing  plaintiff  to 
marry  her,  she  falsely  and  fraudulently  represented  to  be  the  child 
of  plaintiff,  but  plaintiff  was  not  in  fact  the  father  of  said  child,  and 


1.  For  statutes  of  the  various  states 
and  territories  relating  to  the  annul- 
ment of  marriages  see  as  follows,  to 
wit: 

Arizona.  —  Rev.  Stat.  (1887),  §  21 10. 

California.  —  Civ.  Code  (1897),  §  82 
et  seq. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
2813. 

Delaware.  —  Rev.  Stat.  (1893),  p.  596, 

Idaho.  —  Rev.  Stat.  (18S7),  §  2450. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1025. 

Iowa. — Code  (1897),  §  3182  et  seq. 

Kansas.  — Gen.  Stat.  (1897),  c.  96,55  7r. 

Maine.  —  Rev.  Stat.  (1883),  c.  60,  ^ 
18  f/  seq. 

Michigan.  —  How.  Anno.  Stat  (1882), 
§6225. 

Minnesota. — Stat.     (1894),     §§    4786, 

4787. 

Montana.  —  Civ.  Code  (1895),  §  110. 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
2857,  2888  et  seq. 

Nevada.  —  Gen.  Stat.  (1885),  §  490. 

New  Hampshire.  —  Pub.  Stat.  (1S91), 
c.  175,  §  2. 

Ne7v  York.  —  Birds.  Rev.  Stat.  (i8g6), 
p.  890,  §  I  et  seq. 

North  Carolina.  —  Code  (18S3),  § 
1283  et  seq. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§  492. 

South  Dakota.  — Dak.  Comp.  Laws 
(1887),  ^  2553  et  seq. 

Tennessee.  — Code  (1896),  j?  4218. 

Texas.  —  Rev.  Stat.  (1895),  art.  2976. 

Cltah.—Rev.  Stat.  (1898),  §§  1214, 
1215. 

Vermont.  —  Stat.  (1894),  jj  2669  et  seq. 

Virginia.  —  Code  (1S87),  ^  2255. 
Washington.  —  Ballinger's     Anno. 
Codes  and  Stat.  (1897),  §  5717. 


West  Virginia.  —  Code  (1891),  c.  64, 
%  1  et  seq. 

Wisconsin.—  Stat.  (1898),  g  2350  t-Zj^-^. 

Wyoming.  —  Rev.  Stat.  (1887),  '^  1568 
et  seq. 

2.  Bequisites  of  Bill,  Complaint  or  Peti- 
tion—  Generally.  —  For  the  formal  parts 
of  a  bill  in  equity,  complaint  or  petition 
in  a  particular  jurisdiction  consult  the 
titles  Bill  in  Equity,  vol.  3,  p.  417; 
Complaints,  vol.  4,  p.  1019. 

Consult,  generally,  as  to  allegations 
of  marriage,  etc.,  the  annotations  to 
Forms  Nos.  7764,  7765,  supra. 

Domicile  of  Parties.  —  In  order  to 
maintain  a  suit  forannulment,  the  same 
facts  as  to  the  residence  of  the  parties 
must  be  shown  as  in  suits  for  divorce. 
For  statutes  relating  to  the  domicile  of 
the  parties  see  supra,  note  3,  p.  4. 

Negativing  Cohabitation.  —  For  cases 
in  which  cohabitation  must  be  nega- 
tived consult  carefully  the  statutes 
cited  supra,  note  i. 

An  averment  that  on  the  day  of  said 
marriage,  and  on  the  day  succeeding 
said  marriage,  the  plaintiff  and  defend- 
ant had  or  attempted  to  have  sexual 
intercourse  but  at  no  time  since  said 
marriage  have  they  lived  together  or 
cohabited  as  man  and  wife,  or  had  at- 
tempted to  have  sexual  intercourse, 
except  as  aforesaid,  and  there  is  no 
possibility  of  issue  of  said  marriage,  is 
sufficient  to  show  that  there  was  no 
cohabitation.     Eliot  v.   Eliot,    77   Wis. 

635. 

3.  Duress  as  Ground  for  Divorce.  —  For 

forms  of  bills  and  complaints  in  suits 
for  divorce,  where  the  marriage  is  con- 
tracted under  duress,  see  supra.  Form 
No.  7801. 

4.  California. — Civ.  Code  (1897),  § 
82,  subs.  5.     See  also  supra,  notes  i,  2. 
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• 
consented  to  such  marriage  only  when  threatened  by  Richard  Roe., 
the  father  of  said  defendant,  with  instant  death  unless  he,  the  said 
plaintiff,  should  consent  to  such  marriage,  he,  the  said  Richard  Roe, 
holding  a  loaded  pistol  pointed  at  said  plaintiff  at  the  time  of  his 
consent. 

IV.  That  immediately  after  said  marriage  plaintiff  returned  to  his 
father's  home,  and  has  never,  since,  cohabited  with  said  defendant, 
nor  had  any  communication  or  intercourse  with  her. 

Wherefore  plaintiff  demands  {concluding  as  in  For7n  No.  776J). 

Form  No.  7880.' 

State  of  Michigan,  ) 

To  the  Circuit  Court  for  the  County  >  In  Chancery, 
of  Branch.  ) 

Your  orator,  Austin  Smith,  by  Marvin  Leroy  Gallop,  his  next  friend, 
in  the  County  of  Branch  and  State  of  Michigan,  respectfully  shows 
unto  the  Court,  that,  on  or  about  the^^M  day  of  May,  in  the  year 
\%82,  your  orator  was  forcibly  and  without  his  consent,  intermarried 
to  one  Dell  Weiser,  at  the  township  of  Bethel,  in  the  County  of 
Branch,  in  the  State  of  Michigan,  and  that  said  parties  never  lived  or 
cohabited  together  as  husband  and  wife. 

And  your  orator  further  shows  unto  the  Court,  that  he  has  resided 
in  this  State  since  said  pretended  marriage  with  said  defendant,  con- 
tinually, for  a  period  of  six  months  and  upwards,  immediately  pre- 
ceding the  time  of  exhibiting  this  his  bill  of  complaint,  and  that  he 
still  resides  in,  and  is  an  inhabitant  of  this  State. 

And  your  orator  further  shows  unto  the  Court,  on  the  said  26th 
day  of  May,  a.  d.  iS^"^,  your  orator  was  but  eighteen  years  of  age, 
and  was  inexperienced  in  the  ways  of  this  world,  and  knew  nothing 
of  the  consequences  attending  a  marriage.  That  upon  said  day  he 
was  arrested  upon  a  warrant  issued  by  George  W.  Hill,  a  Justice 
residing  in  Bethel,  and  brought  before  said  Justice,  and  was  there 
charged  with  having  begotten  a  bastard  child  upon  the  person  of  one 
Dell  Weiser;  that  there  was  no  truth  whatever  in  said  charge,  and 
that  your  orator  persisted  in  his  innocence,  but  the  said  Justice,  and 
the  constable  who  had  him  in  charge,  told  your  orator  that  he  could 
be  imprisoned  if  convicted,  and  that  it  was  far  better  for  him  to  set- 
tle by  marrying  her;  that  said  Justice  told  your  orator  that  he  would 
not  be  obliged  to  live  with  the  said  Dell  Weiser  at  all,  nor  in  any 
other  way  contribute  towards  her  support,  and  that  it  was  the  only 
way  to  save  himself  from  large  expense  and  imprisonment;  that  your 
orator  was  never  before  under  arrest,  and  was  frightened,  and  yielded 
to  the  threats  and  persuasions  of  said  Justice,  and  at  his  order  stood 
up  .before  him,  but  even  then  did  not  consent  to  the  ceremony  being 
performed,  but  said  Justice,  against  your  orator's  wishes  and  consent, 
and  while  your  orator  was  protesting  his  innocence  of  the  offense 
charged  against  him,  pronounced  that  your  orator   and   said  Dell 

1.  This  form,  obtained  through  the  which  case  it  was  held  that  a  gross  case 
courtesy  of  H.  H.  Barlow,  Esq.,  of  of  duress  was  made  out  by  the  com- 
Coldwater,  Michigan,  was  used  in  the  plainant  and  that  he  was  entitled  to 
case  of  Smith  v.  Smith,  51  Mich.  607,  in     the  relief  prayed. 
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Weiser  were  man  and  wife;  that  no  consent  was  ever  given  by  your 
orator  to  such  marriage,  and  his  presence  was  obtained  by  a  warrant, 
and  he  stood  up  because  of  the  threats  and  express  directions  and 
order  of  the  Justice,  and  because  he  feared  that  if  he  disobeyed  such 
directions  he  would  be  sent  to  prison,  and  that  no  consent  was  given  to 
such  marriage  except  by  force  and  fraud,  and  under  the  circumstances 
above  detailed,  and  that  she  has  caused  to  be  filed  in  the  office  of 
the  Clerk  of  the  County  of  Branch  a  certificate  of  such  marriage. 

Your  orator  further  shows  that  since  such  pretended  marriage  the 
said  defendant,  claiming  to  be  his  lawful  wife,  has  caused  his  arrest 
twice  for  an  alleged  failure  to  support  her,  although  she  well  knows 
that  such  marriage  is  void,  and  that  she  is  in  no  way  entitled  to  such 
support,  and  your  orator  believes  that  said  defendant  will  continue  to 
vex  him  and  annoy  him  as  long  as  their  marriage  appears  of  record 
to  be  valid. 

And  your  orator  positively  avers  that  the  act  done  and  cause  of 
divorce  charged  in  this  bill  of  complaint,  for  which  divorce  is  sought, 
were  committed  without  the  consent,  connivance,  privity  or  procure- 
ment of  your  orator,  and  that  such  bill  is  not  founded  on,  or  exhibited 
in  consequence  of  any  collusion,  agreement  or  understanding  what- 
ever, between  the  parties  thereto,  or  between  your  orator  and  any 
other  person. 

In  consideration  whereof,  and  to  the  end,  therefore,  that  the  said 
Dell  Sftiith,  so  called,  the  defendant  hereinbefore  named,  if  she  can 
show  why  your  orator  should  not  have  the  relief  hereby  prayed,  may 
without  oath,  (her  answer  on  oath  being  hereby  expressly  waived,) 
and  according  to  the  best  and  utmost  of  her  several  and  respective ' 
knowledge,  remembrance,  information  and  belief,  full,  true,  direct 
and  perfect  answer  make  to  all  and  singular  the  matters  hereinbefore 
stated  and  charged,  as  fully  and  particularly,  sentence  by  sentence, 
paragraph  by  paragraph,  as  if  the  same  were  here  again  repeated, 
and  she  thereto  particularly  interrogated,  and  that  the  alleged  mar- 
riage between  your  orator  and  the  said  Dell  Smith,  so  called,  may  be 
dissolved,  and  a  divorce  from  the  bonds  of  matrimony  decreed, 
according  to  the  statute  in  such  case  made  and  provided,  and  that 
your  orator  may  have  such  other  relief,  and  such  further  relief  in  the 
premises,  as  shall  be  agreeable  to  equity  and  good  conscience. 

May  it  please  the  Court,  the  premises  being  considered,  to  grant 
unto  your  orator  the  most  gracious  writ  of  subpoena  of  the  people  of 
the  State  of  Michigan,  to  be  issued  out  of  and  under  the  seal  of  this 
honorable  Court,  to  be  directed  to  said  Dell  Smith,  so  called,  therein 
and  thereby  commanding  her,  on  a  certain  day,  and  under  a  certain 
penalty,  to  be  therein  inserted,  personally  to  be  and  appear  before 
this  honorable  Court,  then  and  there  to  answer  all  and  singular  the 
said  premises,  and  to  stand  to  and  abide  and  perform  such  order  and 
decree  therein  as  shall  be  agreeable  to  equity  and  good  conscience. 
And  your  orator  will  ever  pray,  etc. 

Austin  Smith. 
Austin  Smith,  by  M.  L.  Gallop,  next  friend. 

Loveridge  cSr"  Barlow, 

Solicitors  for  claimant  and  of  counsel. 
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St^te  of  Michigan,  ) 
County  of  Bratich,  \ 

On  this  13th  day  oi  January,  a.  d.  i8<55,  before  me  personally  came 
the  above  named  Austin  Smith,  and  made  oath  that  he  has  heard  read 
the  foregoing  bill  of  complaint  by  him  subscribed,  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  which  are  therein  stated  to  be  on  his  information  or 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

John  R.  Champion, 

Notary  Public. 
b.  On  Ground  of  Fraud.' 
Form  No.  7  8  8  I  .* 
To  the  Honorable  the  Justices  of  the  Superior  Court  within  and  for 
the  County  oi Middlesex: 

The  libel  of  E?ntna  Smith  of  Lowell,  in  said  County,  against  Ariel 
S?niih  of  said  Lo7vell. 

Respectfully  libels  and  represents  that  on  the  twentieth  day  of 
August,  A.  D.  i2>9Jf,  your  libellant  in  form  was  married  to^nV/^w////, 
the  libellee,  at  Lowell  aforesaid;  that  on  the  same  day  after  said 
marriage  ceremony  was  performed  as  aforesaid,  and  before  the  same 
was  followed  by  cohabitation  between  the  parties  thereto,  your  libel- 
lant for  the  first  time  received  information  that  the  libellee  for  a 
long  time  had  been  and  then  was  constitutionally  affected  with  and 
suffering  from  a  venereal  disease  known  as  the  syphilis,  an  incurable 
malady,  in  its  character  exclusively  contagious. 

Your  libellant  further  says  that  she  at  once  on  the  same  day  took 
measures  to  ascertain  the  truth  of  the  information  received  by  her  as 
aforesaid,  and  she  learned  that  the  same  was  true;  she  then  refused 
to  cohabit  with  the  said  Ariel  Smith,  and  then  and  there  deserted 
him,  and  has  continued  such  desertion  and  to  live  separate  and  apart 
from  him  from  that  time  until  the  date  hereof. 

Your  libellant  further  charges  that  the  said  libellee  in  inducing 
her  to  contract  said  marriage  with  him  gave  her  no  information 
whatever  on  the  subject  of  his  diseased  condition,  and  represented 
to  her  that  he  was  enjoying  good  health  and  was  also  virtuous;  that 
the  deception  so  practiced  was  a  fraud  on  her,  and  had  she  known 
that  the  libellee  was  suffering  from  said  disease  she  would  not  have 
contracted  said  marriage;  that  by  reason  of  said  fraud  and  deception 
so  practiced  on  her  the  said  marriage,  though  regular  in  form,  was 
null  and  utterly  void. 

Wherefore  she  prays  that  by  decree  of  this  honorable  court  the 
said  marriage  may  be  pronounced  to  be,  and  to  have  been,  at  and 
from  the  time  of  its  celebration  null  and  void,  and  that  such  further 
relief  may  be  granted  to  your  libellant  in  the  premises  as  to  right 
and  law  may  pertain. 

Dated  this  tenth  day  of  November,  a.  d.  i2>9Jf. 

Emma  Smith. 

1.  Fraud  as  Ground  for  Divorce.  —  For     be  a   ground    for   divorce,    see   supra, 
forms  of  bills  and  complaints    in  suits     Forms  Nos.  7800,  7802. 
for  divorce,  where  fraud  in  contracting         2.  This  form  is  copied  from  the  origi- 
the  marriage  is  by  statute  declared  to     nal  papers  in  the  case  of  Smith  z/.  Smith, 
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Form  No.  7882.' 

State  of  Michigan. 

The  CircuitCourt  for  the  County  of  Monroe.     In  Chancery. 
To  the  Circuit  Court  for  the  County  oi  Monroe.     In  Chancery. 

Your  orator,  Henry  J.  Sissung,  of  Erenchtown,  in  the  county  of 
Monroe  and  state  of  Michigan,  respectfully  shows  unto  the  court  that 
he  is  now,  and  has  been  for  more  than  one  year  last  past,  a  resident  of 
said  county  and  state. 

Your  orator  further  shows  that  on  the  tenth  day  of  Eebruary,  1886, 
at  the  city  of  Detroit,  in  the  county  of  Wayne,  and  state  of  Michigan, 
your  orator  was  duly  and  legally  married  to  Gertrude  Roe  Sissung,  the 
defendant  herein,  by  Abraham  Kent,  a  justice  of  the  peace  in  and  for 
Wayne  county,  and  state  of  Michigan,  at  his  office  on  Woodward  avenue 
in  said  Detroit. 

Your  orator  further  shows  unto  the  court  that  after  said  marriage 
your  orator  and  the  said  defendant  lived  and  cohabited  together  as 
husband  and  wife  continuously  until  the  twentieth  day  of  April,  1886, 
when  the  said  defendant  gave  birth  to  a  mate  child,  whose  father  is  one 
Joseph  Shoemaker,  as  your  orator  is  informed  by  the  defendant  and 
verily  believes,  and  so  alleges  to  be  true. 

Your  orator  further  shows  that  his  acquaintance  with  said  Gertrude 
began  in  the  month  oi  June,  \88If.,  at  which  time  she  visited  friends 
in  the  neighborhood  of  your  orator's  home,  for  about  one  week;  that 
she  again  came  to  visit  said  friends  on  or  about  the  month  oi  January, 
1 8(95,  and  remained  for  about  one  month,  and  then  left  for  her  father's 
home  in  said  county  of  Wayne,  as  he  is  informed  and  believes;  that, 
after  her  said  return,  your  orator  neither  saw  nor  heard  from  her  again 
until  the  latter  part  of  November,  or  the  first  part  of  December,  iS85,^ 
at  which  time  she  again  visited  her  said  friends  for  about  ofie  week; 
and  returned  home;  that  about  six  weeks  after  said  last  visit,  said 
Gertrude  requested  your  orator  to  come  and  see  her,  because  she  was 
sick  since  her  last  visit;  that  he  went  to  visit  her,  and  she  informed 
your  orator  that  she  was  pregnant  by  him,  and  insisted  upon  being 
married  to  him. 

Your  orator  further  represents  that,  being  without  experience,  and 
relying  wholly  on  the  truthfulness  of  said  representation,  and  being 
willing  to  repair,  so  far  as  in  his  power,  any  wrong  that  he  may  have 
done,  and  to  save  the  reputation  and  character  of  said  Gertrude  as 
well  as  his  own,  and  intending  to  do  as  nearly  right  as  he  could  in  the 
circumstances,  he  married  said  Gertrude  as  aforesaid;  that  he  took 
said  Gertrude  to  his  home  in  Frettchtown,  in  said  county  of  Monroe^ 
and  that  they  took  and  occupied  a  house  together,  and  lived  together 
as  husband  and  wife,  until  the  birth  of  said  child,  as  aforesaid,  up  to 
which  time  your  orator  had,  in  good  faith,  believed  said  child  to  be 
his  own. 

Your  orator  further  shows  that  he  never  had  sexual  intercourse 

in  which  case  the  decree  in  favor  of  the  Sissung  v.  Sissung,  65  Mich.  168,  in 
libellant  was  affirmed  by  the  supreme  which  case  an  order  overruling  a  gen- 
court  of  Massachusetts  June  22,  1898.  eral  demurrer  of  the  defendant  to  the 
The  case  will  be  reported  in  172  Mass.  bill  of  complaint  was  affirmed  by  an 
1.  This  form  is  based  on  the  case  of     equal  division  of  the  court. 
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with  the  defendant  before  her  last  visit  in  the  latter  part  of  November 
or  the  first  part  of  December^  iS8o,  and  that  said  child  was  full-grown, 
and  that  the  defendant  had  carried  the  same  for  the  full  period  of  gesta- 
tion; that  said  child  is  not  his,  as  falsely  and  fraudulently  claimed  by 
said  defendant  when  she  persuaded  your  orator  to  marry  her,  and  that 
the  defendant  well  knew  all  the  time  that  he  was  not,  and  could  not  be, 
the  father  of  said  child,  but  falsely  pretended  that  she  was  pregnant 
by  him,  and  by  so  pretending  induced  him  to  marry  her,  and  that  your 
orator  was  deceived  and  defrauded  into  said  marriage,  and  ought  not 
to  be  held  as  the  father  of  said  child. 

Your  orator  further  represents  that  he  remained  in  the  house  with 
the  said  defendant  for  /our  days  after  her  confinement,  under  the 
advice  of  a  physician,  and  attended  to  her  wants,  for  the  sole  pur- 
pose of  seeing  that  she  did  not  suffer,  and  that  as  soon  as  suitable 
help  could  be  procured  he  left  and  went  to  his  father's  house,  since 
which  time  he  has  ceased  to  cohabit  with  defendant,  and  has  had  no 
communication  or  intercourse  with  her. 

Your  orator  further  avers  that  the  acts  done  and  the  cause  for 
declaring  said  marriage  void  charged  in  this  bill  of  complaint  were 
committed  without  the  consent,  connivance,  privity  or  procurement 
of  your  orator,  and  that  this  bill  is  not  founded  on,  or  exhibited  in 
consequence  of,  any  collusion,  agreement  or  understanding  whatever 
between  the  parties  thereto,  or  between  your  orator  and  any  other 
person. 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  and  to  the  end  that  the  said 
Gertrude  Roe  Sissung,  who  is  made  the  defendant  to  this  bill,  may  be 
required  to  make,  without  oath  (her  answer  on  oath  being  hereby 
expressly  waived),  full,  true  and  direct  answer  to  the  said  bill,  and 
that  the  marriage  between  your  orator  and  the  said  Gertrude  mav  be 
declared  null  and  void,  according  to  the  statute  in  such  case  made 
and  provided,  and  that  your  orator  may  have  such  other  relief  and 
such  further  relief  in  the  premises  as  shall  be  agreeable  to  equity  and 
good  conscience. 

May  it  please  the  court,  the  premises  being  considered,  to  grant 
unto  vour  orator  the  people's  writ  of  subpoena  (concluding  as  in  Fortft 
No.  7880). 

Form  No.  7  8  8  3  .» 

(Caption  and  commencement  as  in  Fortn  No.  5931.) 

I.  That  plaintiff  and  defendant  were  married  on  the  first  day  of 
June,  iS97,  at  Portland,  in  the  county  of  Multnomah.,  and  state  of 
Oregon.,  and  have  ever  since  been  and  now  are  husband  and  wife. 

II.  That  the  plaintiff  is  and  has  been  a  resident  of  the  state  of  Oregon 
for  the  period  of  one  year  immediately  preceding  the  commencement 
of  this  suit.* 

III.  That  for  the  purpose  of  inducing  the  plaintiff  to  consent  to 
said  marriage,  the  defendant  falsely  and  fraudulently  represented  to 
the  plaintiff  that  she  was  a  chaste  and  virtuous  woman. 

1.  Oregon.  —  Hill's  Anno.  Laws  (1892),  §  491.  See  also  supra,  note  i,  p.  100, 
and  note  2,  p.  loo. 
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IV.  That  the  defendant  was  not  in  fact  chaste  and  virtuous,  but 
was  at  the  time  of  the  said  marriage  pregnant  by  some  man  other 
than  the  plaintiff. 

V.  That  the  plaintiff  was  induced  to  consent  to  the  said  marriage  by 
the  said  representations,  which  at  the  time  of  his  said'  marriage  he 
believed  to  be  true,  and  that  he  never  would  have  consented  to  the 
said  marriage  if  the  said  representations  had  not  been  made  to  him, 
and  said  concealment  had  not  been  practiced. 

VI.  That  the  plaintiff  ceased  to  cohabit  with  the  defendant,  imme- 
diately upon  discovery  of  the  falsity  of  said  representations,  to  wit, 
on  the  //^/r^  day  of  March,  iS98,  and  has  never  since  cohabited  with 
her. 

Wherefore  the  plaintiff  demands  judgment  that  the  marriage 
between  him  and  said  defendant  may  be  dissolved  and  annulled,  and 
that  he  be  forever  released  and  discharged  from  any  and  all  obliga- 
tions and  duties  arising  from  such  marriage,  and  for  other  proper 
relief. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

e.  On  Ground  of  Impoteney.' 
Form  No.  7884.' 

{Caption  and  commencement  as  in  Eor?n  No.  5910.^ 

I.  (^Allege  marriage  as  in  paragraph  II  of  Form  No.  7765.^ 

II.  (^Allege  residence  as  in  paragraph  I  of  Form  No.  7765.) 

III.  That  the  defendant  was  then  and  ever  since  has  remained 
physically  incapable  of  entering  into  the  marriage  state  or  of  con- 
summating the  said  marriage,  by  reason  of  incurable  personal 
defects,  in  that  his  parts  of  generation  are  frigid  and  impotent,  and 
such  frigidity  and  impotence  of  his  parts  of  generation  are  wholly 
incurable  by  art  or  skill. 

IV.  That  such  incapacity  was  known  to  the  defendant  at  the  time 
of  contracting  said  marriage,  but  was  unknown  to  plaintiff. 

Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  7765). 

d.  On  Ground  of  Insanity.' 

(1)  Where  Party  has  been  Restored  to  Reason. 
Form  No.  7  8  8  5  .* 

{^Caption  and  commencement  as  in  Form  No.  5916.) 

I.  (^Allege  marriage  as  in  paragraph  II  of  Fortn  No.  7765.) 

II.  {^Allege  residence  as  in  paragraph  I  of  Form  No.  7765.) 

1.  Impotency  as  Ground  for  Divorce. —  3.  Insanity  as  Ground  for  Divorce, — 

For  forms  of  bills  and   complaints  in  For    form  of  complaint  in  suit  for  di- 

suits  for  divorce,  where  impotence  of  vorce,    where   insanity  of  either   party 

either  party  at  the  time  of  contracting  at  the  time  of  contracting  the  marriage 

the  marriage  is  by  statute  declared  to  is   by  statute   declared   to  be  a  ground 

be  a   ground    for   divorce,    see    supra,  for  divorce,  see  supra,  Form  No.  7813. 

Forms  Nos.  7810  to  7812.  4.  /oiua.  —  Code  (1897),  §  3182,  subs. 

2,  California.  —  Civ.  Code  (1897),  §  4.  See  also  supra,  note  i,  p.  100,  and 
52,  subs.  6.      See   also  supra,   note    i,  note  2,  p.  100. 

p.  100,  and  note  2,  p.  loo, 
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III.  That,  at  the  time  of  said  marriage,  plaintiff  was  a  lunatic  and 
incapable  of  contracting  marriage,  and  remained  a  lunatic  for  the 
space  of  about  eight  months  after  said  marriage. 

IV.  That  plaintiff  was  restored  to  his  reason  about  the  month  of 
March,  i898,  and  he  is  now  of  sound  mind,  but  that  since  he  was 
restored  to  sound  mind  he  has  not  cohabited  with  the  defendant. 

Wherefore  the  plaintiff  demands  {concluding  as  in  Form  No.  7765). 

(2)  Where  Party  is  Still  Insane. 
Form  No.  7886.' 

{Caption  and  commetiement  as  in  Form  No.  5955. ) 

I.  That  upon  proceedings  duly  instituted  (concluding  as  in  para- 
graph I  of  Form  No.  5955.) 

II.  {Allege  marriage  as  in  paragraph  II  of  Form  No.  7765.) 

III.  {Allege  residence  as  in  paragraph  I  of  Form  No.  7765.) 

IV.  That,  at  the  time  of  said  marriage,  said  John  Doe  was  and  ever 
since  has  been  a  lunatic  and  incapable  of  contracting  marriage. 

Wherefore  plaintiff  demands  judgment  that  the  marriage  between 
the  said  John  Doe  and  the  said  defendant  may  be  dissolved  and 
annulled,  and  that  the  said  John  Doe  be  forever  released  and  dis- 
charged {concluding  as  in  Form  No.  7765). 

e.  On  Ground  of  Non  Age. 

(1)  Where  Party  has  Attained  Age. 

Form  No.  7  8  8  7 .2 

{Commencing  as  in  Form  Nj.  7765,  and  continuing  down  to  *.) 

III.  That,  at  the  time  of  plaintiff's  marriage  with  the  defendant  as 
aforesaid,  plaintiff  had  not  attained  to  the  age  oi  fifteen  years,  but  was 
of  the  age  oi  fourteen  y&axs  on  the  first  day  of  December  then  last  past, 
and  that  her  said  marriage  was  contracted  and  consummated  without 
the  consent  of  her  ^a.vQxxt's,  {ov  her  guardian,  naming  them  or  him), 
with  whom  she  was  residing  at  the  time  of  her  said  marriage. 

IV.  That  since  the  plaintiff  has  attained  to  the  age  oi  fifteen  years 
she  has  never  voluntarily  or  freely  cohabited  with  the  defendant. 

Wherefore  the  plaintiff  demands  judgment  {concluding  as  in  Form 
No.  7765). 

(2)  Before  Party  has  Attained  Age. 

{a)  By  Guardian. 
Form  No.  7888.' 

{Caption  and  commenceme?tt  as  in  Form  No.  5952,  to  paragraph  III.) 

III.  {Allege  marriage  as  in  paragraph  II  of  Form  No.  7765.) 

IV.  {Allege  residence  as  in  paragraph  I  of  Form  No.  7765.) 

1.  California. —  Civ.  Code  (1897),  §  (1892),  §§  4qi,  493.  See  also  j-«/ra,  note 
82,  subs.  3,  §   83,    subs.   3.     See   also     i,  p.  100,  and  note  2,  p.  100. 

sttpra,  note   i,   p.    100,   and    note   2,  p.         3.  Idaho.  —  Rev.  Stat.  (1887X  §  2450, 
100.  subs.  I,  §  2451,  subs.  I.     See  aXso  supra, 

2.  Oregoti.  —   Hill's     Anno.     Laws     note  i,  p.  100,  and  note  2,  p.  100. 

107  Volume  7. 


7888.  DIVORCE  AND  SEPARATION.  7890, 

V.  That,  at  the  time  of  plaintiff's  marriage  with  the  defendant 
as  aforesaid,  plaintiff  had  not  attained  to  the  age  of  sixteen  years, 
but  was  of  the  age  of  fifteen  years  on  the  first  day  of  December  then 
last  past,  and  that  her  said  marriage  was  contracted  and  consum- 
mated without  the  consent  of  her  \)dire.nts  (pv  her  guardian,  naming 
them  or  him),  with  whom  she  was  residing  at  the  time  of  her  said 
marriage. 

Wherefore  plaintiff  demands  judgment  that  the  marriage  between 
the  said  /ane  Doe  and  the  said  defendant  may  be  dissolved  and 
annulled,  and  that  the  ?,dad  Jane  Doe  be  forever  released  and  dis- 
charged (concluding  as  in  Form  No.  1165'). 

(J))  By  Parent. 

Form  No.  7889.1 

{Caption  and commeficement  as  in  Form  No.  591Jf..') 

I.  T\i2X  Jane  Doe  is  the  daughter  (or  so?i)  of  this  plaintiff,  and  is  a 
minor  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of  fifteen 
years,  and  has  always  until  the  time  of  her  (or  /«>)  marriage  herein- 
after mentioned,  resided  with  and  been  under  the  care,  custody  and 
control  of  this  plaintiff. 

II.  That  on  the  first  day  oi  June,  i896,  at  Boise  City,  in  the  county 
oi  Ada,  and  state  of  Idaho,  she  (or  he),  the  said  Jane  Doe,  intermar- 
ried with  the  deienda.nt  Jo/in  Doe,  and  that  the  parents  of  said  Jane 
Doe  did  not,  nor  did  either  of  them,  consent  to  her  (or  /«>)  said 
marriage  to  the  defendant. 

Wherefore  the  plaintiff  demands  judgment  that  the  marriage 
between  the  said  Jane  Doe  and  the  said  defendant  may  be  dissolved 
and  annulled,  and  that  the  said  Jane  Doe  be  forever  released  and 
discharged  {concluding  as  in  Forjn  No.  7765). 

f.  On  Ground  of  Prior  Undissolved  Marriage.* 
Form  No.  7890.^ 

{Caption  and  commencement  as  in  Form  No.  5926.) 

I.  {Allege  marriage  as  in  paragraph  II  of  Form  No.  7765.) 

II.  {Allege  residence  as  in  paragraph  I  of  Form  No.  7765.) 

III.  That  at  the  time  of  such  marriage  the  defendant  had  a  former 
wife  (or  husband)  living,  and  that  the  defendant's  marriage  with  said 
former  wife  (or  husband)  was  then,  to  wit,  at  the  time  of  plaintiff's 
said  marriage  to  the  defendant,  in  force,  and  undissolved  by  decree 
of  divorce  or  otherwise. 

Wherefore  the  plaintiff  demands  judgment  {concluding  as  in  Form 
No.  7765). 

1.  Idaho.  —  Rev.  Stat.  (1887),  §  2450,  statute  declared  to  be  a  ground  for 
subs,  r,  §  2451,  subs.  I.  See  also  j^^/ra,  divorce,  see  j«/ra,  Forms  Nos.  7820, 
note  I,  p.  100,  and  note  2,  p.  100.  .  7821. 

2.  Prior  Undissolved  Marriage  as  Ground  3.  New  York.  —  Birds.  Rev,  Stat. 
lor  Divorce.  —  For  forms  of  bills  and  (1896),  p.  890,  §  2,  subs.  2.  See  also 
complaints  in  suits  for  divorce,  where  supra,  note  I,  p.  100,  and  note  2, 
a    prior    undissolved    marriage    is    by  p.  100. 
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2.  Decree.! 

Form  No.  7891.' 

(^Title  of  court  and  cause  as  in  Form  No.  1832.') 

On  reading  and  filing  the  plaintiff's  complaint  herein,  and  the 
report  of  T.  B.  Miliken,  Esq.,  the  referee  duly  appointed  in  this 
action,  from  which  it  appears  that  all  the  material  facts  charged  in 
the  said  complaint  are  true,  and  that  the  said  defendant  was  at  the 
time  of  said  marriage  physically  incapable  of  entering  the  marriage 
state,  and  that  the  said  incapacity  still  exists  and  is  incurable;  and, 
after  \\ta.nng  Jeremiah  Mason,  Esq.,  of  counsel  for  the  plaintiff,  and 
Joseph  Story,  Esq.,  of  counsel  for  defendant,  now,  on  motion  of 
Jeremiah  Mason,  Esq.,  attorney  for  plaintiff. 

It  is  ordered,  adjudged  and  decreed  that  the  said  marriage  between 
said  plaintiff  and  the  said  defendant  mentioned  in  the  complaint  be 
and  hereby  is  declared  to  be  wholly  null  and  void  from  the  date  of 
this  judgment,  and  the  said  parties  are  and  each  of  them  is,  freed 
from  the  obligations  thereof. 

Enter: 

/.  M.,  J.  S.  C. 

III.  SUIT  TO  DECLARE  VOID  MARRIAGE  VOID. 

Form  No.  7  8  9  2  .* 

(^Caption  and  commencement  as  in  Form  No.  5931. ) 

I.  (^Allegation  of  residence  as  in  paragraph  I  of  Form  No.  7765.) 

II.  That  on  the  frst  day  of  May,  i896,  at  the  city  of  Portland,  in 
the  county  of  Multnomah  and  state  of  Oregon,  a  marriage  was  duly 
solemnized  between  the  plaintiff  and  defendant  by  Abraham  Kent,  a 
justice  of  the  peace  wfthin  and  for  the  county  of  Mult?iofnah,  state  of 
Oregon,  the  said  Abraham  Kent  being  duly  authorized  by  the  laws  of 
this  state  to  solemnize  marriages,  and  the  certificate  of  such  marriage 
was  duly  recorded  as  required  by  law. 

III.  That  the  plaintiff  is  a  white  person  and  the  defendant  a  negro. 
Wherefore  the  plaintiff  prays  that  said  marriage  may  be  declared 

and  decreed  by  this  court  to  be  void,  and  for  other  proper  relief. 

Jeremiah  Mason,  Plaintiff's  Attorney. 


1.  For  the   formal   parts  of  a  judg-  court  without  showing  proper  jurisdic- 
ment  or  decree  in  a  particular  jurisdic-  tional  facts. 

tion  consult  the   title  Judgments  and  3.  This   form  is  drawn  under  Hill's 

Decrees.  Anno.  Laws  Oregon  (1892),  g§  490,  492, 

2.  Consult,    generally,    the    statutes  which    provide    that   a   void    marriage 
cited  supra,  note  i,  p.  lOO.  may   be  declared   v'oid    at   the  suit   of 

See  also  the  judgment  in  Simmons  I/,  either  party.     Similar  provisions  exist 

De  Barre,  8  Abb.  Pr.  (N.  Y.  Super.  Ct.)  in   the   statutes  of  other  states.     Con- 

269,  in  which  case  the  judgment  was  suit,  generally,  the  statutes  cited  jw/ra, 

defective  because  entered  in  an  inferior  note  I,  p.  lOO. 
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IV.  SUIT  FOR  ALIMONY  WITHOUT  DIVORCE. 


1.  Bill,  Complaint  or  Petition.^ 

Form  No.  7893 .' 

In  the  Circuit  Court  of  Cook  County, 


State  oi  Illinois, 
Cook  County. 


1,  For  statutes  of  the  various  states 
relating  to  suits  for  separate  mainte- 
nance, or  alimony  without  divorce,  see 
as  follows,  to  wit: 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2508;  Wood  V.  Wood,  54  Ark.  172. 

Florida.  —  Rev.  Stat.  (1892),  §§  1485, 
i486. 

Georgia.  —  2  Code  (1895),  §  2467  et  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  68,  par.  22.  See  also  c.  68, 
par.  II. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5132  et  seq. 

Iowa.  —  Code  (1897),  §  3158. 

Kansas.  —  Gen.  Stat.  (1897),  c.  96, 
§70. 

Maine.  —  Laws  (1895),  p.  154,  c.  136. 

Minnesota.  —  Stat.  (1894),  t^  4814  etseq. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1270,  §  20. 

North  Carolina.  —  Code  (1883),  §  1292. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  ^5^ 
5702,  5703. 

Oklahoma.  —  Stat.  (1893),  §  4555. 

Oregon, — Hill's  Anno.  Laws  (1892), 
p. 1867. 

Utah.—Re\.  Stat.  (1898),  §  I2i(iet  seq. 

Vermont.  —  Stat.  (1894),  g§  2701,  2702. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1584. 

That  an  action  for  alimony  without 
divorce  may  be  had  under  the  general 
equity  jurisdiction  of  the  courts  without 
special  statutory  authority,  see  the  fol- 
lowing cases,  to  wit:  Mimsz/.  Mims,  33 
Ala.  98;  Galland  v.  Galland,  38  Cal. 
273;  Earle  v.  Earle,  27  Neb.  277;  Bauer 
V.  Bauer,  2  N.  Dak.  108;  Jelineau 
T.  Jelineau,  2  Desaus.  (S.  Car.)  45; 
Almond  v.  Almond,  4  Rand.  (Va.)  663. 

Requisites  of  Bill,  Complaint  or  Petition 
—  Generally.  —  For  the  formal  parts  of 
a  bill  in  equity,  complaint  or  petition  in 
a  particular  jurisdiction  consult  the 
titles  Bills  in  Equity,  vol.  3,  p.  417; 
Complaints,  vol.  4,  p.  1019. 

The  bill  or  complaint  must  follow 
the  language  of  the  statute.  Thus,  in 
an  action  by  the  wife  against  her  hus- 
band for  support,  under  the  Indiana 
statute,  an  allegation  in  the  complaint 
that  the  defendant  had  "abandoned 
this  plaintiff "  is  sufficient,  being  equiva- 
lent   to    "  desertion  "■  as   used   in    the 


statute,  but  it  is  not  sufficient  to  allege 
"  that  the  defendant  has  renounced  the 
marriage  covenant,"  such  an  allegation 
being  too  general.  The  act  or  acts 
claimed  to  have  amounted  to  such 
renunciation  should  be  alleged.  Carr 
V.  Carr,  6  Ind.  App.  377. 

Who  May  Sue. — The  action  cannot 
be  maintained  by  the  guardian  of  an 
insane  woman.  Birdzell  v.  Birdzell, 
33  Kan.  433.  Nor  by  a  husband  against 
a  wife.  Somers  v.  Somers,  39  Kan. 
132. 

Allegation  as  to  Residence.  —  In  the 
absence  of  any  statute  requiring  the 
plaintiff  to  be  a  resident  of  the  state,  it 
seems  that  such  fact  need  not  be 
alleged.  Miller  v.  Miller,  33  Fla.  453. 
See  also  Earle  v.  Earle,'  27  Neb.  277, 
infra.  Form  No.  7895. 

Allegation  of  Separation.  —  A  condi- 
tion precedent  to  a  decree  awarding  a 
wife  separate  maintenance  is  that  she 
shall  live  separate  and  apart  from  her 
husband,  and  the  fact  must  be  alleged 
in  a  bill  and  supported  by  the  proof. 
Klemme  v.  Klemme,  37  111.  App.  54. 

A  complaint  by  a  wife  against  her 
husband  to  obtain  provision  for  her 
support,  under  the  Indiana  statute, 
which  fails  to  allege  that  the  desertion 
was  without  cause,  is  cured  by  verdict. 
Harris  v.  Harris,  loi  Ind.  498. 

Amount  N^ecessary  for  Support.  —  In 
an  action  for  support  by  a  wife  against 
her  husband,  under  the  Indiana  statute, 
if  the  complaint  does  not  state  what 
amount  will  be  necessary  to  the  main- 
tenance of  the  plaintiff  and  her  chil- 
dren, it  is  fatally  defective.  Arnold  v. 
Arnold,  140  Ind.  199. 

Precedents.  —  For  substance  of  bills, 
complaints,  etc.,  in  actions  of  this  char- 
acter, see  the  following  cases,  to  wit  : 
Galland  v.  Galland,  38  Cal.  273;  Carr 
V.  Carr,  6  Ind.  App.  377;  Finn  v.  Finn, 
62  Iowa  482;  Govane's  Case,  2  Bland 
(Md.)  568;  Scott's  Case,  2  Bland  (Md.) 
569;  Clancy  v.  Clancy,  66  Mich.  202; 
Starkey  v.  Starkey,  21  N.  J.  Eq.  135; 
Ballentine  v.  Ballentine,  5  N.  J.  Eq.  471. 
2.  Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c,  68,  par.  22.  See  also  supra, 
note  I. 
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To  the  October  Term,  a.  d.  i8£>7. 
Jane  Doe  ) 

against     >■  Bill  for  Separate  Maintenance. 
Jo/in  Doe.  ) 
To  the  Honorable  Jo^n  MarsM//,  Judge  of  said  Court, 

In  Chancery  Sitting: 

Humbly  complaining  unto  your  honor,  your  oratrix,  /afie  Doe,. 
shows  that  she  is  a  resident  of  the  county  of  Cook  and  state  of  Illinois; 
that  on  or  about  the  Jirsl  day  oi  June.,  a.  d.  i855,  she  was  lawfully 
joined  in  marriage  vj\\.\\.  John  Doe.,  \i\\o  is  made  defendant  hereto; 
that  she  lived  with  the  said  John  Doe,  as  his  wife,  from  the  time  of 
such  marriage  until  on  or  about  the  first  day  oi  June,  a.  d.  i8,95, 
when  she  was  compelled  to  separate  from  the  said  defendant,  for  the 
causes  hereinafter  set  forth.  That  during  the  time  your  oratrix  and 
the  said  defendant  lived  together  as  husband  and  wife,  there  were 
born  unto  them  two  children,  whose  names  and  ages  are  as  follows: 
Dorothy,  aged  tivelve  years,  and  Reginald,  aged  seven  years. 

And  your  oratrix  further  shows  unto  your  honor,  that  during  the 
time  she  and  the  said  defendant  lived  together  as  husband  and  wife, 
she  faithfully  discharged  all  her  duties  as  such  wife,  and  at  all  times 
treated  him  with  kindness  and  affection,  and  in  all  things  acted  and 
conducted  herself  in  a  manner  well  becoming  a  good,  true,  faithful 
and  devoted  wife;  but  your  oratrix  shows  and  charges  that  shortly 
after  her  said  marriage  the  said  defendant  y^/i«Z?^(f,  not  regarding 
the  duty  he  owed  to  your  oratrix,  as  his  wife,  began  a  course  of 
unkind,  cruel  and  inhuman  conduct  toward  her,  and  continued  the 
same  until  by  reason  thereof,  she  was  compelled  to  and  did,  on  or 
about  the  first  day  oi  June,  a.  d.  \^9Q,  separate  from  and  leave  him,  ■ 
the  said  defendant.  And  your  oratrix  shows  and  charges  that  she 
remained  with  the  said  defendant  as  his  wife,  until  his  extreme  and 
repeated  acts  of  cruelty  towards  her  became  such  as  to  render  it 
unsafe  and  improper  for  her  longer  to  remain  with  him. 

And  your  oratrix  further  shows  unto  your  honor,  and  charges  that 
the  said  defendant  is  a  man  of  violent  passion  and  ungovernable 
temper;  that  he  frequently  addressed  to  your  oratrix  the  most 
opprobrious  and  insulting  epithets,  and  made  frequents  threats  of 
personal  violence,  and  has  often  threatened  to  take  the  life  of  your 
oratrix;  and  that  in  consequence  of  the  cruel  and  inhuman  treatment 
and  threats  aforesaid,  your  oratrix  was  compelled  on  the  first  day  of 
June,  A.  D.  iW6,  to  leave  the  house  of  the  said  defendant,  and  seek 
refuge  with  her  friends,  since  which  time  she  has  not  dared  to  return 
to  the  defendant's  house,  or  live  with  him. 

And  as  further  acts  of  cruelty  on  the  part  of  said  defendant  to  her, 
your  oratrix  shows  and  charges,  that  (Jlere  set  .out  further  acts  of 
cruelty  as  in  bill  for  divorce'). 

And  your  oratrix  further  shows  unto  your  honor,  that  she  has  no 
property  or  income  of  her  own,  and  has  no  means  of  providing  for  her 
support  and  maintenance,  and  is  wholly  dependent  upon  the  charity 
of  her  friends  for  support;  and  your  oratrix  shows  that  she  is  living 
separate  and  apart  from  her  husband,  the  said  defendant,  not  by 
reason  of  any  fault  or  desire   on  her  part  so  to  do,  but  solely  by 
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reason  of  the  cruel  and  inhuman  treatment  of  her  by  the  said  defend- 
ant, as^aforesaid. 

And  your  oratrix  further  shows  unto  your  honor,  that  the  said 
defendant  is  possessed  of  real  estate  of  about  the  value  of  twenty 
thousand  dollars,  and  personal  property  of  about  the  value  of  twenty 
thousand  (^LoWdiXS-y  that  he  is  engaged  in  the  business  of  {naming  it^, 
from  which  he  derives  a  yearly  income  of  about  ten  thousand  dollars; 
that  he  is  a  strong,  healthy  man,  and  is  abundantly  able  to  take  care 
of,  provide  for  and  support  his  family,  but  your  oratrix  shows  that 
he,  the  said  defendant,  has  neglected  and  wholly  refused  to  provide 
for  the  support  and  maintenance  of  your  oratrix,  or  to  furnish  her  with 
any  means  of  support,  and  still  continues  to  refuse  her  any  support 
and  maintenance.  And  your  oratrix  charges  that  he,  the  said 
defendant,  now  threatens  to,  and  is  about  to  sell  and  dispose  of,  or 
incumber  all  his  estate,  real  and  personal  property,  for  the  purpose 
of  defeating  your  oratrix's  rights  in  the  premises,  and  to  prevent  her 
from  obtaining  any  alimony  or  allowance  for  the  separate  mainte- 
nance and  support  of  herself  and  for  the  support  of  her  children, 
and  for  the  payment  of  the  costs  and  expenses  of  this  proceeding, 
and  your  oratrix  fears  that  he  will  do  so,  unless  restrained  by  the 
injunction  of  this  honorable  court. 

In  tender  consideration  whereof,  and  forasmuch  as  your  oratrix  can- 
not have  adequate  relief  in  the  premises  except  in  a  court  of  chancery, 
where  matters  of  this  nature  are  properly  cognizable  and  relievable; 

To  the  end,  therefore,  that  the  said  defendant  John  Doe  may,  if  he 
can,  show  why  your  oratrix  ought  not  to  have  the  relief  herein  prayed, 
and  that  he  may  full,  true,  and  perfect  answer  make  (but  not  under 
oath,  answer  under  oath  being  hereby  expressly  waived),  to  all  and 
singular  the  matters  and  things  herein  stated  and  charged; 

And  that  the  said  defendant  y<?/;;z  Z>6'^  may  be  compelled  to  make  a 
proper  and  suitable  provision  for  the  separate  maintenance  and  sup- 
port of  your  oratrix  and  the  said  children  according  to  the  statute  in 
such  case  made  and  provided; 

And  that  your  oratrix  may  have  the  care,  custody  and  education 
of  the  children  of  said  marriage. 

And  that  the  said  John  Doe,  defendant,  his  servants,  agents,  attor- 
neys and  solicitors,  may  each  and  all  of  them  be  enjoined  and 
restrained  from  incumbering,  charging,  selling,  or  otherwise  dispos- 
ing cf,  or  from  attempting  to  incumber,  charge,  sell,  or  otherwise 
dispose  of  any  of  the  real  or  personal  estate  of  the  said  John  Doe, 
until  the  further  order  of  this  court; 

And  that  your  oratrix  may  have  such  other  and  further  relief  in 
the  premises  as  to  your  honor  shall  seem  meet  according  to  equity 
and  good  conscience; 

May  it  please  your  honor  to  grant  unto  your  oratrix  the  people's 
writ  of  injunction,  issuing  out  of  and  under  the  seal  of  this  honorable 
court,  to  be  directed  to  the  said  defendant,  John  Doe,  and  to  his 
servants,  agents,  attorneys  and  solicitors,  therein  and  thereby  com- 
manding and  strictly  enjoining  them,  and  each  of  them,  from 
incumbering,  charging,  selling,  or  otherwise  disposing  of,  or  from 
attempting  to  incumber,  charge,  sell,  or  otherwise  dispose  of  any  of 
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the  real  or  personal  estate  of  the  said  defendant,  John  Doe,  until  the 
further  order  of  the  court. 

And  may  it  please  your  honor  to  grant  unto  your  oratrix  the  writ 
of  summons  issuing  out  of  and  under  the  seal  of  this  honorable  court, 
to  be  directed  to  the  said  defendant  y^/j; a/ Z>d7^,  therein  and  thereby 
commanding  him,  by  a  certain  day  and  under  a  certain  penalty  to  be 
therein  inserted,  that  he  personally  be  and  appear  before  this  honor- 
able court,  on  the  first  day  of  the  next  October  term  thereof,  to  be 
holden  at  Chicago,  in  the  county  of  Cook,  on  the  third  day  of  October, 
A.  D.  i8P7,  then  and  there  to  stand  to,  abide  and  perform  such  order, 
direction  and  decree  therein,  as  to  your  honor  shall  seem  meet,  ac- 
cording to  equity  and  good  conscience. 

And  your  oratrix,  as  in  duty  bound,  will  ever  pray,  etc. 

Jane  Doe. 

Jeremiah  Mason, 

Solicitor  for  Complainant. 

State  of  Illinois,  \ 
Cook  County.        \     ' 

Jane  Doe,  being  duly  sworn,  says  that  she  is  the  complainant  whose 
name  is  subscribed  to  the  foregoing  bill  of  complaint;  that  she  has 
heard  the  above  bill  of  complaint  read,  and  knows  the  contents 
thereof;  that  the  said  bill  of  complaint  is  true,  of  her  own  knowl- 
edge, except  as  to  the  matters  and  things  therein  stated  to  be  upon 
information  and  belief,  and  as  to  those  matters  and  things,  she 
believes  it  to  be  true. 

Jane  Doe. 

Subscribed  and  sworn  to  before  me,  this  tenth  day  of  September^ 
A.  D.   i8P7. 

(seal)  Norton  Porter,  Notary  Public,  Cook  Co.,  III. 

Form  No.  7894.' 

(^Caption  and  commencement  as  in  Form  No.  5915)  that  plaintiff  and 
defendant  were  duly  married  on  the.  first  d3.y  oi  June,  1S86,  at  the 
city  of  Mount  Vernon,  in  the  county  of  Posey  and  state  of  Indiana, 
and  lived  together  as  husband  and  wife  in  said  Mount  Vernon  until 
the  yfr^f/ day  oi  June,  i896. 

That  there  were  born  to  plaintiff  and  defendant  as  the  fruits  of 
their  said  marriage  two  children,  whose  names  and  ages  are  as  fol- 
lows: Dorothy,  aged  eight  years,  and  Reginald,  aged  six  years,  who 
are  now  and  have  been  since  \he  first  day  oi  June,  iS96,  living  with 
and  supported  by  the  plaintiff. 

That  on  said  first  day  oi  June,  i896,  the  defendant,  without  cause, 
deserted  the  plaintiff  and  their  children,  leaving  them  no  provision 
for  their  support,  and  since  which  time  has  not  contributed  to  or 
made  any  provision  for  their  maintenance. 

That  the  defendant  is  the  owner  of  real  estate  in  said  county  of 
Posey  ai.  i  state  of  Indiana  of  the  probable  value  of  twenty  thousand 
>'-ollars,  as  follows,  to  wit:  (describing  it),  and  of  personal  property 
of  the  probable  value  of  twenty  thousand  dollars,  to  wit:  {describing  it). 

1.  Indiana. — Horner's  Stat.  (1896),  §§^  5132,  5133.     See  also  supra,  note  i,  p.  IIO. 
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That  said  property  is  wholly  unincumbered,  and  that  said  defend- 
ant is  a  physician,  amply  able,  financially,  to  maintain  plaintiff  and 
their  said  children. 

That  plaintiff  lived  with  defendant  until  the  time  of  his  desertion, 
as  aforesaid,  and  since  said  time  has  lived  with  her  children  at  said 
Mount  Vernon;  that  she  has  no  property  or  means  of  her  own,  and 
since  the  first  day  oi  June,  iS96,  has  been  compelled  to  support  her- 
self and  her  children  wholly  by  her  own  labor,  and  that  defendant  is 
living  comfortably  as  a  prosperous  physician. 

That  the  amount  necessary  for  the  support  of  plaintiff  and  her  said 
children  is  one  t/iousand  dollars  per  annum. 

Wherefore  plaintiff  prays  judgment  that  defendant  be  ordered  to 
pay  her  the  sum  of  one  thousand  dollars,  and  for  all  other  proper 
relief. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Form  No.  7895.' 

In  the  District  Court  of  Douglas  County,  Nebraska. 

C.  Augusta  Earle  ) 

vs.  '  >  Petition  in  Equity, 

Lieut.  R.  T.  Earle.  ) 

Now  comes  the  above  named  plaintiff  and  complains  of  the  defend- 
ant, and  for  cause  of  action  alleges: 

That  plaintiff  was  married  to  defendant  on  or  about  the  fifteenth 
day  of  May,  i87i;  that  the  issue  of  said  marriage  is  o?te  child,  born 
July,  1 875. 

That  on  or  about  the  first  day  oi  January,  iS79,  defendant  sent 
plaintiff  away  from  him  and  has  ever  since  refused  to  permit  her  to 
return;  contributing  to  her  support  and  maintenance  separate  and 
apart  from  himself. 

That  in  the  month  of  August,  i885,  said  defendant  ceased  and 
refused  to  further  provide  for  the  support  of  the  said  plaintiff  and 
child;  that  at  no  time  since  has  defendant  contributed  or  offered  to 
contribute  in  any  way  for  the  support  or  maintenance  of  said  plaintiff. 

Plaintiff  further  states  that  she  is  entirely  without  means  to  sup- 
port herself  and  child  during  the  pendency  of  this  suit;  that  she  is 
without  means  to  carry  on  this  action;  that  her  daughter  aforesaid, 
now  seven  years  of  age,  is  wholly  dependent  upon  her  for  support, 
maintenance,  care  and  education. 

That  defendant  is  an  officer  of  the  United  States  Army,  commis- 
sioned as  Eirst  Lieutenant,  and  receiving  a  salary  of  one  hundred  and 
twenty  dollars  per  month. 

Plaintiff  therefore  prays  that  the  defendant  may  be  required  to  pay 
the  plaintiff  a  reasonable  sum  for  her  maintenance  and  support  during 
the  pendency  of  this  suit  and  such  further  sum  as  will  enable  her  to 
carry  on  this  action,  and  that  on  final  hearing  she  may  be  decreed 

1.  This  form  is  copied  from  the  power,  in  a  suit  by  the  wife  for  alimony 
records  in  Earle  v.  Earle,  27  Neb.  277,  and  support,  to  enforce  the  discharge  of 
in  which  case  it  was  held  that  courts  of  such  duty  without  reference  to  whether 
equity  within  the  state  of /icwa  have  the     the  action  is  for  a  divorce  or  not. 
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reasonable   alimony   out   of   the    property  and    income  of   the  said 

defendant,  together  with  the  costs  of  this  action,  and   such  other 

relief  as  to  the  court  may  seem  just  and  equitable. 

Estabrook  6^  Irvine.^ 
A.  Steere,  Jr., 

Attys.  for  the  Plaintiff. 

State  of  Nebraska, 


Douglas  County.      [ 

Henry  D.  Estabrook,  being  sworn  says,  that  he  is  the  attorney  for 
the  plaintiff;  that  he  is  duly  authorized  herein;  that  the  plaintiff  is 
not  a  resident  of  this  county  and  is  now  absent  therefrom;  that  facts 
stated  in  the  above  pleading  are,  as  affiant  believes,  true. 

Henry  D.  Estabrook. 

Subscribed  in  my  presence  and  sworn  to  before  me,  this  tiventy- 
ihird  day  of  November,  1 8<5'6. 

(seal)  James  P.  English,  Notary  Public. 

Form  No.  7896. 

(Precedent  in  Pretzinger  v.  Pretzinger,  45  Ohio  St.  453.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5929. y^ 

The  plaintiff,  Izora  Pretzinger,  for  her  petition  against  the  defend- 
ant, y«r^/^  jPr^/2/;?§-^r,  says,  that  on  or  about  X}ci&  26th  Az.Yoi  October, 
A.  D.  \2>65,  she  was  married  to  the  defendant;  that  there  was  issue  of 
said  marriage  a  son,  Albert  J.  Pretzinger,  who  still  lives,  and  is  now 
fourteen  years  of  age;  that  at  the.  January  term  of  the  court  of  co?n- 
mon  pleas  in  and  for  the  county  of  Darke  in  the  state  of  Ohio,  a.  d. 
i875,  such  proceedings  were  had  by  said  court,  in  a  certain  action 
for  divorce  therein  pending,  in  which  action  said  plaintiff  herein  was 
plaintiff,  and  said  defendant  herein  was  defendant,  that  said  plaintiff 
was,  on  account  of  the  misconduct  and  ill  treatment  and  neglect  of 
said  defendant,  by  the  judgment  of  said  court  of  common  pleas, 
divorced  from  said  defendant,  and  awarded  "  the  custody,  nurture, 
education  and  care  of  said  minor  child,"  Albert  J.  Pretzinger.  Plain- 
tiff further  says  that  ever  since  said  decree  of  divorce  was  entered^ 
said  plaintiff  and  defendant  have  lived  separate  and  apart,  and  said 
Albert  J.  Pretzinger,  son  of  the  said  defendant,  has  been  boarded  and 
clothed  and  cared  for  by  the  plaintiff,  and  that  such  boarding,  cloth- 
ing, care  and  attention  so  furnished  said  son  of  the  defendant  by  the 
plaintiff,  were  necessary  and  appropriate  to  his  comfort  and  condition 

1.  It  was   held  in  this  case  that  the  compensation  from  the  father  for  neces- 

obligation  of  the  father  to  provide  rea-  saries    furnished   by    her    to   the  child 

sonably  for    the  support  of  his   minor  after    such    decree,   and  may  maintain 

child,  until  the  latter  is  in  a  condition  an  original  action  for   such    compensa- 

to    provide    for  his  own  support,  is  not  tion  atgainst  the  father  in  a  court  other 

impaired   by  a   decree  which    divorces  than    that    in   which    the    divorce    was 

the  wife  a  vinculo  matrimonii  on  account  granted. 

of  the  husband's  misconduct,  and  gives         The     answer    and    plaintiff's    reply 

to  her  the  custody,  care  and  nurture  of  thereto  are  also  set  out  in  the  reported 

the    child,    and    allows    her  a   sum    of  case. 

money  as  alimony,  but   with    no   pro-        2.  The   matter  to  be  supplied  within 

vision  for  the  child's  support;  and  that  [  ]  will    not   be  found   in  the  reported 

the   mother  may  recover  a  reasonable  case. 
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in  life,  and  were  of  the  value  of  not  less  than  two  hundred  and  fifty -eight 
dollars  per  year.  Said  plaintiff  further  says  that  at  the  time  said  decree 
of  divorce  aforesaid  was  granted  said  defendant  herein  was  insolvent, 
but  that  he  has  become  and  now  is  solvent  and  well  able  to  support 
his  said  son.  .  Plaintiff  says  that  there  is  due  and  owing  her  from  the 
defendant  for  said  boarding,  clothing,  and  care,  a  specific  account  of 
which  is  hereto  attached,  marked  exhibit  "^,"  the  sum  of  %l,5Jf.8.00, 
and  interest,  wherefore  said  plaintiff  prays  judgment  against  said 
defendant. 

[(^Signature  and  verification  as  in  Form  No.  5929.')^ 

Form  No.  7897.' 

In  the  Circuit  Court  of  the  State  of  Oregon.,  for  the  county  of 
Multnomah. 
Edith  Fowler,  plaintiff,      ^ 

against  >  Petition. 

Joseph  Fowler,  defendant.  ) 
To  the  Hon.  Loyal  B.  Stearns,  judge  of  the  above  entitled  court: 

Your  T^tt\t\ontv,  Edith  Fowler,  would  most  respectfully  represent 
and  show: 

That  she  and  the  defendant,  Joseph  Fowler,  were  married  at  Fort- 
land,  Oregon,  on  the  5th  day  oi  September,  i2>9Jf,  and  ever  since  have 
been,  and  now  are,  husband  and  wife. 

That  plaintiff  is  living  separate  and  apart  from  defendant  without 
fault  on  her  part. 

That  your  petitioner  has  no  means  whatever  to  provide  for  her 
maintenance  and  support. 

That  your  petitioner  has  requested  defendant  to  provide  means  for 
her  maintenance  and  support,  which  he  has  failed  and  refused  to  do. 

That  defendant  is  worth  about  $3,000. 

That  he  is  the  one-half  (1-2)  owner  in  the  dairy  of  Fowler  Bros., 
and  in  addition  thereto  owns  some  real  estate  at  Riverdale,  Multno- 
mah county,  on  which  said  dairy  is  located,  of  the  probable  value  of 
one  thousand  dollars. 

That  said  firm  of  Foivler  Bros.,  in  their  dairy  business,  own  some 
thirty-five  cows,  horses,  wagons,  cans,  and  other  equipments  necessary 
to  carry  on  a  dairy  business;  and  your  petitioner  is  informed  and 
believes  that  they  realize  a  net  profit  from  said  business  of  from  two 
to  two  hundred  and  fifty  dollars  per  month. 

That  thirty  dollars  a  month  is  a  reasonable  sum  to  provide  for  the 
maintenance  and  support  of  your  petitioner. 

That  your  petitioner  has  no  means  with  which  to  employ  attorneys, 
or  to  pay  the  costs  necessary  to  maintain  this  suit. 

Wherefore  your  petitioner  prays  for  an  order  requiring  defendant 
to  pay  the  sum  of  thirty  dollars  per  month  to  her  for  her  maintenance 

1.  The  matter  to  be  supplied  within  was  reversed,  as  the  evidence  failed  to 
[  ]  will  not  be  found  in  the  reported  case,  show  that  the  plaintiff  was  living  apart 

2,  This  form  is  copied  from  the  rec-  from  her  husband  without  her  fault, 
ord  in  Fowler  7/.  Fowler,  (Oregon,  1897)  The  petition  is  drawn  under  Hill's 
49  Pac.  Rep.  589,  in  which  case,  how-  Anno.  Laws  Oregon  (1892),  p.  1867. 
ever,  the  order  in  favor  of  the  plaintiff  See  also  supra,  note  i,  p.   no. 
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and  support,  and  to  pay  such  other  sum  as  this  court  may  adjudge 
reasonable  to  her  attorneys  for  their  services  herein;  and  further,  to 
pay  whatever  costs  are  necessary  for  the  purposes  of  prosecuting  and 
maintaining  this  suit,  and  for  such  other  and  further  relief  as  to  the 
court  may  seem  meet  and  equitable. 

Edith  Fowler^  Petitioner. 
{Verification.') 

Form  No.  7898. 

(Precedent  in  Smith  v.  Smith,  50  S.  Car.  54.)' 

[(Caption  and  commencement  as  in  Form  No.  5932.)]^ 

I.  That  on  the  27th  day  of  December,  a.  d.  i2>95,  in  the  county  and 
state  aforesaid,  she  was  duly  and  legally  married  to  the  defendant, 
George  W.  Smith. 

II.  That  at  the  time  of  such  marriage,  and  at  such  times  herein- 
after mentioned,  both  this  plaintiff  and  the  defendant  were,  and  are 
now,  domiciled  in  and  actual  inhabitants  of  Chesterfield  County,  S.  C. 

III.  That  since  the  said  marriage,  except  at  the  times  hereinafter 
mentioned,  the  defendant  and  this  plaintiff  lived  together  as  husband 
and  wife,  but  they  have  had  no  children  born  to  them  by  such  marriage. 

IV.  That  for  some  time  after  the  said  marriage  this  plaintiff  lived 
happily  and  peacefully  with  the  defendant,  and  he  had  her  confidence 
and  devotion.  That  subsequently,  about  two  years  after  said  mar- 
riage, plaintiff  paid  a  brief  visit  to  her  grand-children,  the  children 
of  G.  C.  Cassidy,  a  son  of  plaintiff  by  a  former  marriage,  and  when 
she  returned  to  her  home  the  defendant  abused  and  cursed  her,  and 
thereupon  the  defendant  left  and  deserted  her,  remaining  away  for 
several  months.  That  then,  when  defendant  had  expressed  sorrow 
for  his  conduct,  and  had  promised  to  conduct  himself  as  a  dutiful 
husband  should,  and  had  asked  forgiveness  for  the  wrongs  which  he 
had  done  her,  plaintiff,  acting  on  these  promises,  and  believing  that 
he  was  truly  sorrowful  for  his  conduct,  consented  that  he  should 
return  to  her  home,  where  he  was  always  welcome,  so  long  as  he  con- 
ducted himself  as  a  dutiful  husband  should. 

V.  That  after  he  had  returned  to  her  home,  and  had  remained 
their  for  some  time,  he  asked  plaintiff  to  make  him  a  deed  to  the  land 
upon  which  she  lived,  and  which  was  then  owned  by  her,  but  she 
refused  to  do  so.  That  thereupon  the  defendant  refused  to  do  any 
further  work  on  the  premises,  which  were  used  for  agricultural  pur- 
poses, and  threatened  to  pull  down  the  fences  which  had  been  put 
upon  said  premises.  That  defendant  then  abused  and  cursed  plain- 
tiff, and  left  and  deserted  her,  staying  away  from  plaintiff's  home 
several  months.  That  after  remaining  away  for  some  time,  the 
defendant  expressed  sorrow  for  his  conduct,  and  asked  forgiveness 
for  same;  and  after  making  most  solemn  promises  of  amendment  and 
good  treatment,  she  consented  for  him  to  return  to  her  home,  and  he 
did  so  return  and  remain  for  a  while.     That  at  various  other  times 

1.  Defendant's  motion  to  strike  out    judgment    affirmed    by    the    supreme 
certain  parts  of  this  complaint  as  irrele-     court.     See  also  supra,  note  i,  p.  no. 
vant,   redundant  and   evidentiary,  and         2.  The  matter  to  be  supplied  within 
to  separate  the  allegations  of  desertion     [  ]  will  not  be  found  in  the  reported 
and   cruelty,    was   overruled   and  this     case. 
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defendant  has  wantonly  outraged  plaintiff's  feelings  as  a  woman  by 
gross  insulting  language  which  he  has  used  to  her  and  of  others  in 
her  presence,  and  has  threatened  not  only  to  strike  plaintiff,  but  to 
kill  her.  That  on  one  occasion,  since  the  said  marriage,  the  Rev. 
Mr.  Rushton  spent  the  night  at  plaintiff's  home,  and  the  defendant 
violently  abused  and  cursed  plaintiff  because  she  provided  breakfast 
for  Mr.  Rushton,  and  cursed  and  abused  him  in  her  presence  after  he 
left;  that  the  defendant  has  repeatedly  left  and  deserted  plaintiff 
since  their  marriage,  and  made  no  provision  for  her  support  and 
sustenance,  although  he  was  abundantly  able  to  do  so;  but  each  time, 
except  at' the  times  hereinafter  mentioned,  after  making  most  solemn 
promises  of  amendment  and  good  treatment,  and  expressing  his 
regret  for  his  conduct  toward  her,  she  consented  that  he  should 
return  to  her  home;  but  the  promises,  on  faith  of  which  she  con- 
sented for  him  to  return,  were  each  time  broken.  That  finally,  some 
time  about  the  month  of  March,  i891,  after  abusing  and  cursing 
plaintiff,  the  defendant  left  and  deserted  her,  and  has  done  nothing 
toward  her  support  and  sustenance  since  that  time,  although  he  is 
abundantly  able  to  support  himself  and  plaintiff  in  comfort,  and  she 
has  been  compelled  to  work  for  her  own  support,  except  what  was 
given  her  by  G.  C.  Cassidy,  a.  son  of  plaintiff  by  a  former  marriage, 
who  is  a  man  of  very  limited  means. 

VI.  That  plaintiff  has  always  conducted  herself  as  a  dutiful  wife 
should,  and  has  always  tried  to  make  the  defendant's  home  life  happy, 
so  long  as  he  remained  with  her,  and  it  is  through  no  fault  of  hers 
that  defendant  could  not  live  quietly  and  happily  with  her.    , 

VII.  That  plaintiff  is  now  getting  quite  advanced  in  years,  and  she 
is  without  property,  and  almost  wholly  dependent  upon  her  son,  G. 
C.  Cassidy,  for  a  support. 

VIII.  That  defendant  is  a  man  of  means,  doing  a  good  business, 
and  possessed  of  ample,  sufficient  property  to  support  himself  and 
plaintiff  in  the  greatest  comfort. 

IX.  That  on  the  6th  day  of  November,  i85.^,  the  premises  owned 
and  occupied  by  this  plaintiff  were  sold  at  public  sale,  pursuant  to  an 
order  of  Court,  and  at  said  sale  the  defendant,  George  W.  Smith, 
became  the  purchaser  of  same.  That  plaintiff  was  residing  on  said 
premises,  and  continued  to  reside  thereon  until  some  time  during  the 
month  of  September,  iS96.  That  on  the  1st  day  of  August,  iS96,  on 
hearing  the  affidavit  of  George  W.  Smith,  the  defendant  herein,  his 
Honor,  Judge  R.  C.  Watts,  issued  a  rule  against  this  plaintiff,  to  show 
cause  why  she  should  not  be  adjudged  in  contempt  of  Court,  in  not 
yielding  possession  of  the  premises  then  occupied  by  this  plaintiff,  the 
same  having  been  purchased  by  the  defendant,  George  W.  Smith, 
under  foreclosure  proceedings.  That  on  the  .5ij-/day  of  August,  iS96, 
the  plaintiff  having  made  return  to  said  rule,  his  Honor,  Judge  R.  C. 
Waits,  on  motion  of  W.  F.  Stevenson,  Esq.,  attorney  for  George  W. 
Sfnith,  ordered  that  this  plaintiff,  Caroline  Smith,  "  do  yield  possession 
of  said  tract  of  land  Wxthxn  fifteen  days  from  the  date  of  said  order; 
and  unless  she  does  so  yield  possession  to  said  George  W.  Smith,  that 
the  sheriff  of  Chesterfield  County  do  dispossess  her,  and  put  the  said 
George  W.  Smith  in  possession  of  said  tract  of  land." 
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X.  That  in  obedience  to  said  order  of  Court,  she  was  compelled  to 
and  did  yield  possession  of  said  tract  of  land  which  had  been  her 
home,  and  since  that  time,  being  without  money  or  means,  she  has 
been  compelled  to  rely  upon  her  son,  G.  C.  Cassidy,  who  is  unable  to 
support  her  properly,  he  being  a  poor  man,  with  a  family  of  his  own. 

Wherefore  plaintiff  prays  judgment 

(i)  That  she  be  protected  in  living  separate  and  apart  from  her 
husband,  the  defendant  herein,  and  that  he  be  restrained  from  in  any 
wise  disturbing  or  interfering  with  her. 

(2)  That  the  defendant  be  required  to  pay  to  plaintiff  as  alimony 
an  adequate  and  suitable  amount  of  money  for  her  support  and  main- 
tenance, at  such  fixed  and  stated  periods,  and  in  such  amounts  of 
money,  as  may  by  the  court  be  adjudged  proper,  and  also  that  the 
defendant  be  adjudged  to  pay  all  the  costs,  expenses  and  charges  of 
the  proceedings  necessary  to  obtain  the  relief  herein  prayed. 

(3)  For  such  other  and  further  rehef  as  to  the  court  may  seem  fit 
and  proper. 

[(^Signature  and  verification  as  in  Form  No.  5932. y\^ 

2.  Order  to  Show  Cause.^ 

Form  No.  7899.^ 

At  a  Regular  Term  of  the  Circuit  Court  of  the  State  of  Oregon,  in 
and  for  the  County  of  Multnomah,  held  at  the  Court-house  in  the  City 
of  Portland,  and  county  of  Multnomah,  on  the  fourth  day  of  November, 
A.  D.  \W6. 

Present:  The  Honorable  AlfredF  Sears,  Jr.,  Judge. 
Edith  Fowler,  plaintiff, 
against 
Joseph  Fowler,  defendant. 

On  reading  and  filing  the  plaintiff's  petition  herein,  it  is  hereby 
ordered  that  the  defendant,  Joseph  Fowler,  appear  in  this  court  on 
the  twenty-eighth  day  of  November,  i896,  at  9.30  o'clock  A.  m.,  to  show 
cause,  if  any  he  has,  why  the  prayer  of  said  petitioner  should  not  be 
granted. 


Alfred  F.  Sears,  Jr. 


3.  Answer.* 

Form  No.  7900. 


(^Title  of  court  and  cause  as  in  Form  No.  7895.^ 

For  answer  to  plaintiff's  petition  defendant  says: 

I  St.   He  admits  that  the  plaintiff  and  defendant  were  married  as 

1.  The  matter  to  be  supplied  within  in  a  particular  jurisdiction  consult  the 
[  ]  will  not  be  found  in  the  reported  titles  Answers  in  Code  Pleading,  vol. 
case.  I,  p.  799;  Answers  in  Equity,  vol.  i, 

2.  For  the  formal  parts  of  an  order  p.  854. 

in  a  particular  jurisdiction  consult  the  5,    This    answer,    copied    from    the 

title  Orders.  record,  was  filed  in  the  case  of  Earle  v. 

3.  Oregon. —  Hill's  Anno.  Laws (1892),  Earle,  27  Neb.  277,  after  a  demurrer  to 
p.  1867.  the  plaintiff's  petition  (see  supra.  Form 

4.  For  the  formal  parts  of  an  answer  No.  7895)  had  been  overruled. 
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set  out  in  the  petition  and  that  a  daughter  was  born  of  said  marriage 
as  alleged. 

2d.  Defendant  denies  that  on  or  about  the  1st  day  oi  January, 
i879,  or  at  any  other  time  he  sent  plaintiff  away  from  him,  but  says 
the  truth  is  that  she  left  of  her  own  too  free  will,  and  in  opposition 
to  the  advice,  request  and  wish  of  the  defendant. 

3d.  Defendant  admits  that  since  the  year  i885  he  has  refused  to 
contribute  to  the  support  of  plaintiff. 

4th.  Defendant  denies  that  he  at  the  time  of  such  refusal  to  con- 
tribute to  the  support  of  plaintiff,  refused  to  contribute  to  the  sup- 
port of  the  child.  The  defendant  at  the  time  of  the  said  refusal  in 
August,  i2>85,  did  offer  to  take  the  care  and  custody  of  said  child  and 
fully  support,  educate  and  provide  for  her.  He  also  offered  to  leave 
said  child  with  the  plaintiff  provided  plaintiff  would  select  a  good 
school  near  the  residence  of  plaintiff  in  which  to  place  said  child  in 
order  that  she  might  receive  a  suitable  education,  defendant  to 
become  liable  for  and  to  pay  all  expenses  therefor  and  to  support 
said  child.  Plaintiff  refused  both  these  offers  and  refused  to  permit 
to  defendant  any  of  the  rights  of  a  father  in  the  care,  custody,  con- 
trol or  education  of  said  child.  But  notwithstanding  said  refusal  of 
plaintiff  said  oilers  have  ever  since  been  open  and  extended  to  plain- 
tiff who  has  persistently  refused  them.  For  more  than  two  years 
last  past  the  defendant  has  regularly  furnished  to  plaintiff  sufficient 
money  for  the  support  of  said  child,  and  continues  to  do  so. 

5th.  Defendant  admits  that  he  is  receiving  a  salary  of  ^120.00  per 
month,  but  denies  that  he  has  any  other  property  or  income.  Such 
salary  is  barely  sufficient  for  the  support  of  himself  and  child.  Since 
January,  iS89,  defendant  has  been  unable  to  attend  to  his  duties  in 
the  government  military  service  by  reason  of  a  loss  of  health, 
having  contracted  consumption,  and  he  is  now  living  in  Bermuda 
Islands  for  the  benefit  of  his  condition. 

6th.  For  further  defense  defendant  says  that  during  the  year  i855 
he  was  a  resident  of  and  domiciled  within  the  Territory  of  Idaho. 
That  at  the  twelfth  session  of  the  Territorial  legislature  of  said  ter- 
ritory and  on  or  about  the  8th  day  oi  February,  iS83,  the  legislative 
assembly  of  said  territory  duly  passed  an  act  which  was  on  said  day 
approved  by  the  governor  of  said  territory  divorcing  plaintiff  and 
defendant  and  dissolving  the  bonds  of  matrimony  theretofore  exist- 
ing between  them  and  declaring  said  marriage  to  be  thenceforth 
null  and  void.  Said  act  being  entitled:  "An  act  to  dissolve  the 
bonds  of  matrimony  now  and  heretofore  existing  between  Richard 
T.  Earle  and  C.  Augusta  Earle,  his  wife. "    Approved  February  8, 1883. 

Wherefore  the  defendant  asks  to  be  hence  dismissed  with  his  costs. 
Savage,  Morris  &=  Davis,  Attys.  for  the  Defendant. 

iVeriJication.') 

Form  No.  7901. 
(Precedent  in  Clancy  v.  Clancy,  66  Mich.  203.) 

The  Answer  of  Denis  Clancy,  defendant,  to  the  bill  of  complaint  of 
Mary  McCarthy  Clancy,  complainant. 

This  defendant,  Clancy,  above  named,  for  answer  to  the  bill  of 
complaint  of  the  said  Mary  McCarthy  Clancy,  complainant,  answer- 
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ing,  says  that  he  denies  all  and  every  part  of  the  said  complainant's 
bill,  and  leaves  her  to  the  proof  thereof,  reserving  to  himself  all  and 
every  benefit  of  demurrer  thereto,  upon  the  hearing  thereof,  as  fully 
as  if  said  defendant  had  first  expressly  demurred  to  said  com- 
plainant's bill  as  insufficient  in  law.  Wherefore  he  prays  that  said 
complainant's  bill  be  dismissed,  and  that  he  have  his  costs  in  said 
cause  most  wrongfully  sustained. 

Denis  Clancy. 
Charles  G.  Smith,  solicitor  for  defendant. 

Form  No.  7902.' 

(  Title  of  court  and  cause  as  in  Form  No.  7897. ) 
To  the  Honorable  Alfred  F.  Sears,  Jr.,  Judge  of  the  above  entitled 
court: 

Pursuant  to  the  order  of  your  honorable  court,  now  comes  the 
defendant,  Joseph  Fowler,  and  entering  his  appearance  herein,  shows 
cause  in  this  respect  why  the  prayer  of  petitioner  should  not  be 
granted  and  denies  as  follows: 

Denies  that  plaintiff  is  living  separate  and  apart  from  her  husband 
defendant  without  any  fault  on  her  part  or  without  any  fault,  or  that 
she  is  justified  or  at  all  in  living  separate  and  apart  from  defendant; 

Denies  that  petitioner  has  no  means  or  any  means  whatever  to 
provide  for  her  maintenance  and  support,  and  to  provide  for  her  or 
her  maintenance  or  her  support; 

Denies  that  petitioner  has  ever  requested  defendant  to  provide 
means  for  her  maintenance  and  support,  or  to  provide  means  for  her 
maintenance  or  her  support,  which  or  at  all  he  has  ever  failed  and 
refused,  or  failed  or  refused  to  do; 

Denies  that  defendant  is  worth  about  three  thousand  (^,000^)  dol- 
lars, or  that  he  is  worth  any  dollars,  or  any  other  sum,  or  at  all; 

Denies  that  he  is  a  one-half  owner  in  the  dairy  of  Fo^vler  Bros.,  or 
in  any  real  estate  owned  by  said  firm,  which  said  interest  or  half 
ownership  is  of  the  probable  value  of  one  thousand  (^1,000)  dollars, 
or  any  other  sum,  or  of  any  value  at  all  whatever; 

Denies  any  knowledge  or  information  sufficient  to  form  a  belief  as 
to  whether  or  not,  or  at  all,  petitioner  is  informed  or  was  ever 
informed  or  believes  that  the  net  profit  of  from  two  hundred  to  two 
hundred  and  fifty  (^50)  dollars  per  month  is  realized,  or  at  all  from 
said  or  any  business  of  the  dairy  of  the  Fowler  Bros,  or  otherwise, 
and  denies  that  defendant  realizes  or  makes,  or  realizes  two  hundred 
to  two  hundred  and  fifty  {^50~)  dollars  per  month,  or  any  other  sum 
from  said  dairy  business,  except  as  hereinafter  stated; 

Denies  that  thirty  ($5(?)  dollars,  or  any  other  number  of  dollars  at 
all  per  month,  or  for  any  other  period  or  any  length  or  duration  at  all  is 
a  reasonable  or  any  sum  to  provide  for  the  maintenance  and  support, 
or  to  provide  for  the  maintenance  or  support  of  petitioner,  or  otherwise ; 

1.  This  form  is  copied   from  the  rec-     that  the  plaintiff  was  living  apart  from 
ord  in  Fowler  v.  Fowler,  (Oregon,  1897)     her  husband   without  her   fault.     The 
49  Pac.  Rep.    589,    in    which   case   an     form  is  drawn  under  Hill's  Anno.  Laws 
order    in    favor   of    the    plaintiff    was     Oregon  (1892),  p.  1867. 
reversed,  as  the  evidence  failed  to  show 
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Denies  that  petitioner  has  no  means  or  any  means  with  which,  or 
by  which,  to  employ  attorney  or  attorneys  and  to  pay  the  costs,  or 
any  costs  necessary  to  maintain  this,  or  any  suit,  or  at  all. 

And  defendant  in  this  respect  appearing  further  shows  cause  why 
the  prayer  of  petitioner  should  not  be  granted,  and  as  a  further  and 
separate  answer  and  defense  alleges  as  follows: 

I. 

That  the  dairy  oi  Fotvler  Bros.^  oi  River  dale  ^  Oregon^  of  which  this 
defendant  is  a  part  owner,  has  for  some  months  been  running  behind, 
that  the  business  is  losing,  and  that  not  more  than  enough  is  made 
from  which  to  pay  expenses. 

II. 

That  plaintiff  petitioner  has  subjected  defendant  to  numerous  and 
costly  litigations  causing  defendant  the  expenditures  of  large  sums 
of  money,  to  wit:  A  suit  for  divorce,  the  arresting  of  defendant  upon 
several  charges  before  a  committing  magistrate,  and  suit  for  her  sup- 
port, the  expenses  of  which  several  litigations  cost  this  defendant 
over  the  sum  oi  five  hundred  i%50O)  dollars;  that  petitioner  herein 
instituted  said  suits  and  litigations  for  the  express  purpose  of  vexing, 
harassing  and  annoying  this  defendant,  and  for  no  other  reason  what- 
ever; that  during  the  past  year,  petitioner  has  oftentimes  threatened 
defendant  that  she  would  ruin  him  in  his  business,  and  that  this  suit 
is  instituted,  and  the  prior  suits  and  litigations  hereinbefore  were 
instituted  by  petitioner  herein  for  the  purpose  of  carrying  her  said 
threats  into  execution. 

III. 

That  on  the  3d  da.y  oi  July,  iS96,  petitioner  instituted  the  suit  of 
divorce,  hereinbefore  mentioned,  in  the  Circuit  Court  of  the  State  of 
Oregon  for  the  County  of  Multnomah,  and  upon  trial  being  had,  the 
decree  of  the  court  therein  was  as  follows:  {Here  was  set  out  a  copy 
of  the  decree. ) 

Which  said  decree  was  made  and  entered  on  the  8th  day  of  August, 
i896,  and  that  said  suit  for  divorce  of  petitioner  was  thereby  dis- 
missed. 

IV. 

That  the  grounds  alleged  by  petitioner  in  her  said  suit  for  divorce 
were  for  cruel  and  inhuman  treatment  and  of  personal  indignities 
rendering  life  burdensome,  more  particularly  alleged  that  this  defend- 
ant had  neglected  and  refused  to  provide  for  plaintiff  petitioner 
therein. 

V. 

That  all  the  matters  and  things  in  this  suit  alleged  have  been 
adjudicated  in  the  said  former  suit  of  divorce,  and  that  the  issues  on 
the  petition  and  answer  herein  with  reference  to  the  support  and 
provision  for  said  petitioner  by  this  defendant  have  been  judicially 
determined  by  the  decree  aforesaid. 

On  or  about  the  19th  day  of  August,  i896,  said  petitioner  filed  her 
first  petition  for  support  against  this  defendant  in  the  above  entitled 
court,  and  obtained  an  order  of  said  court  for   this    defendant  to 
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appear  and  show  cause  against  said  petition;  that  thereafter,  to  wit: 
on  or  about  the  2Jfih  day  of  September^  i896,  trial  being  had  and  the 
court  being  fully  advised  in  the  premises,  found  its  findings  of  fact 
and  conclusions  of  law  as  follows:  That  plaintiff  and  defendant  were 
married,  and  ever  since  have  been,  and  now  are  husband  and  wife  as 
alleged  in  the  petition  of  plaintiff  herein;  that  plaintiff  and  defendant 
are  not  now  living  together  as  husband  and  wife;  that  plaintiff  peti- 
tioner and  defendant  are  mutually  at  fault  and  have  not  demeaned 
themselves  towards  one  another  as  husband  and  wife  should;  that 
plaintiff  has  made  no  offer  to  return  to  her  husband  the  defendant; 
that  the  plaintiff  has  not  established  by  the  evidence  that  defendant 
has  neglected  or  refused  to  perform  his  duty  with  respect  to  the 
support  of  petitioner;  and  the  plaintiff  is  not  entitled  to  any  relief 
herein,  and  that  her  said  suit  should  be  dismissed. 

VI. 

That  thereafter,  to  wit:  on  or  about  the  ISfA  day  of  October,  i8P6, 
the  above  entitled  court  entered  its  order  and  decree  upon  the  find- 
ings aforesaid  and  that  the  defendant  pay  the  costs  and  disburse- 
ments therein;  that  the  matters  and  things  alleged  as  a  basis  for 
relief  to  petitioner  in  her  said  former  suit  for  support  are  in  every 
respect  the  same  as  alleged  in  this,  her  present  petition  for  support; 
that  all  the  matters  and  things  in  the  petition  for  support  of  plaintiff 
herein  alleged  have  been  adjudicated  in  said  former  suit  on  peti- 
tioner's aforesaid  former  petition  for  support;  and  that  the  issues 
upon  the  present  petition  for  support  of  petitioner  and  the  answer 
herein,  with  reference  to  the  support  and  p"ovision  for  said  petitioner 
have  before  been  judicially  determined  in  the  former  suit  for  support 
aforesaid. 

VII. 

That  by  reason  of  the  petitioner's  acts  and  conduct  this  defendant 
is  now  materially  crippled  in  his  business  and  unable  to  raise  money; 
that  all  of  the  real  property  mentioned  in  plaintiff's  petition  together 
with  all  the  real  property  owned  by  this  defendant  is  at  the  present 
time  mortgaged  for  more  than  it  is  worth;  with  the  exception  of  lots 
thirty-seven  (37)  and  thirty-eight  {88)  block  (<?)  Fairfield,  Multnomah 
county,  Oregon,  and  an  equity  oi  four  hundred  and  fifty  (%Jf50)  dollars 
to  the  extent  of  moneys  paid  thereon  in  lot  ten  {10)  of  hXock  fifteen 
{15)  in  Maegley  Highland  Addition,  which  said  last  mentioned  prop- 
erty is  of  no  value  whatever  at  the  present  time. 

VIII. 

That  defendant's  interest  in  said  partnership  of  said  Fowler  Bros. 
is  mortgaged  for  the  sum  of  five  hundred  {^500)  dollars,  and  that 
defendant  has  no  funds  or  money  on  hand  at  this  time,  and  has  but 
lately  suffered  the  loss  of  his  home  and  dwelling  house. 

IX. 

That  the  debts  of  said  firm  approximate  between  five  hundred  and 
six  hundred  {%Q00)  dollars. 
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X. 

That  the  partnership  personal  property  consists  of  but  thirty- 
two  cows,  five  horses,  three  wagons,  with  cans  and  implements, 
together  with  accounts  outstanding,  and  together  are  not  to  exceed 
the  value  of  six  hundred  and  sixty  {%660)  dollars  or  thereabouts;  and 
that  the  above  is  all  the  personal  property  which  defendant  owns  or 
in  which  he  has  any  interest. 

XI. 
That  all  of  the  receipts,  of  said  business  are  applied  in  payment 
of  the  debts  of  said  firm. 

Wherefore  defendant  prays  the  court  to  deny  the  petition  herein, 
and  that  he  may  have  his  costs  and  disbursements. 

A.  King  Wilson,  and 
W.  C.  Bristol, 

Attorneys  for  Defendant. 
(  Verification. ) 

4.  Reply.i 

Form  No.  7903.* 

( Title  of  court  and  cause  as  in  Form  No.  7897.^ 

Now  comes  the  plaintiff,  and  for  a  reply  to  defendant's  answer  filed 
herein  avers: 

That  as  to  whether  or  not  the  dairy  of  Fowler  Bros.,  at  Riverdale, 
Oregon,  of  which  the  defendant  is  a  part  owner,  has  for  some  months 
been  running  behind,  or  that  the  business  is  losing,  or  that  not  more 
than  enough  is  made  with  which  to  pay  expenses,  this  plaintiff  has 
no  knowledge  or  information  sufficient  to  form  a  belief,  and,  therefore, 
denies  the  same. 

That  as  to  whether  or  not  the  several  litigations  between  plaintiff 
and  defendant  have  cost  defendant  the  sum  of  five  hundred  dollars 
this  plaintiff  has  no  knowledge  or  information  sufficient  to  form  a 
belief,  and,  therefore,  denies  the  same. 

Denies  that  petitioner  herein  instituted  said  or  any  suits  of  litiga- 
tion for  the  express  or  other  purpose  of  vexing  or  harassing  or  an- 
noying defendant,  or  for  no  other  reason  whatever;  but  alleges  that 
all  of  said  litigations  were  instituted  by  this  plaintiff  for  the  purpose 
of  endeavoring  to  secure  her  legal  rights  in  the  premises,  to  keep  her 
from  want  or  to  prevent  injury  to  her  person  by  defendant. 

Denies  that  petitioner  has  oftentimes  or  at  any  time  whatever  or 
at  all,  threatened  the  defendant  that  she  would  ruin  him  in  his  busi- 
ness, or  otherwise,  or  that  this  suit,  or  any  suit  is  or  was  instituted, 
or  that  the  prior  suits  or  litigations,  or  any  suits  or  litigations  here- 
inbefore or  otherwise,  or  at  all,  were  instituted  by  petitioner  herein 

1.  For  the  formal  parts  of  a  reply  in  versed,  as  the  evidence  failed  to  show 
a  particular  jurisdiction  consult  the  that  the  plaintiff  was  living  apart  from 
title  Replications.  her  husband  without   her  fault.     The 

2.  This  form  is  copied  from  the  rec-  form  is  drawn  under  Hill's  Anno.  Laws 
ord  in  Fowler  v.  Fowler,  (Oregon,  1897)  Oregon  (1892),  p.  1867.  See  also  supra, 
49  Pac.  Rep.  589,  in  which  case  an  or-  note  i,  p.  no. 

der  in   favor   of   the  plaintiff  was  re- 
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for  the  purpose  of  carrying  her  said  threats,  or  any  threats  whatever 
or  at  all  into  execution. 

Denies  that  all  the  matters,  or  any  matters  or  things  in  this  suit 
alleged  have  been  adjudicated  in  said  former  suit  of  divorce,  or  any 
suit  or  any  proceeding  whatever  or  at  all,  or  that  the  issues  on  the 
petition  or  answer  herein  with  reference  to  the  support  or  provision 
for  this  petitioner  by  defendant  have  been  judicially  or  otherwise,  or 
at  all,  determined  by  the  decree  aforesaid,  or  by  any  other  decree 
whatsoever  or  at  all. 

Denies  that  the  matters  or  things  alleged  as  a  basis  for  relief  to 
petitioner  in  her  said  former  suit  for  support  are  in  every  or  any 
respect  whatever,  or  at  all,  the  same  as  alleged  in  this,  her  present 
petition  for  support. 

Denies  that  all  or  any  of  the  matters  or  things  in  the  petition  for 
support  of  plaintiff  herein  alleged,  have  been  adjudicated  in  said  for- 
mer or  any  suit,  or  petitioner's  aforesaid  former,  or  any,  petition  for 
support;  or  that  the  issues  on  the  present  petition  for  support  of 
petitioner;  or  the  answer  herein  with  reference  to  the  support  or  pro- 
vision for  said  petitioner  have  before  been  judicially,  or  otherwise, 
or  at  all,  determined  in  the  former,  or  any  suit  for  support  aforesaid. 

That  as  to  whether  or  not  that  by  reason  of  the  petitioner's  acts 
and  conduct,  this  defendant  is  now  materially  crippled  in  his  business 
or  unable  to  raise  money,  this  plaintiff  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  and,  therefore,  denies  the  same. 

That  as  to  whether  or  not  all  of  the  real  property  mentioned  in 
plaintiff's  petition,  together  with  all  of  the  real  property  owned  by 
defendant  is  at  the  present  time  mortgaged  for  more  than  it  is  worth, 
or  for  any  sum  or  sums  of  money  whatever  or  at  all,  with  the  excep- 
tion of  lots  thirty-seven  (37)  and  thirty-eight  (^38),  block  three  (5)  in 
Fairfield,  Multnomah  county,  Oregon,  or  an  equity  of  some,  four  hun- 
dred and  fifty  dollars  to  the  extent  of  moneys  paid  thereon  in  lot  ten 
(^lO),  \i\oc\i  fifteen  (15),  in  Maegley  Highland  Addition,  which  said  last 
mentioned  property  is  of  no  value  whatever  at  the  present  time,  this 
plaintiff  has  no  knowledge  or  information  sufficient  to  form  a  belief, 
and,  therefore,  denies  the  same. 

That  as  to  whether  or  not  defendant's  interest  in  said  partnership 
of  said  Fowler  Bros,  is  mortgaged  for  the  sum  oi  five  hundred  dioWdiXs, 
or  that  defendant  has  no  fund  or  money  on  hand  at  this  time,  this 
plaintiff  has  no  knowledge  or  information  sufficient  to  form  a  belief, 
and,  therefore,  denies  the  same. 

That  as  to  whether  or  not  the  debts  of  said  firm  approximate 
between  yfz'^  and  six  hundred  dollars,  this  plaintiff  has  no  knowledge 
or  information  sufficient  to  form  a  belief,  and,  therefore,  denies  the 
same. 

That  as  to  whether  or  not  the  partnership  personal  property  con- 
sists of  but  thirty-two  cows,  five  horses,  three  wagons,  with  cans  and 
implements,  together  with  accounts  outstanding,  and  together  are  not 
to  exceed  the  value  of  six  hundred  and  sixty  dollars,  or  thereabouts,  or 
that  the  above  is  all  the  personal  property  which  defendant  owns,  or 
in  which  he  has  any  interest,  this  plaintiff  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  and,  therefore,  denies  the  same. 
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That  as  to  whether  or  not  all  of  the  receipts  of  said  business  are 
applied  in  the  payment  of  the  debts  of  said  firm,  this  plaintiff  has  no 
knowledge  or  information  sufficient  to  form  a  belief,  and,  therefore, 
denies  the  same. 

Wherefore,  this  plaintiff  prays  for  the  relief  which  in  her  complaint 
and  petition  she  hath  already  prayed  for. 

Stott,  Boise  6^  Stout,  Attorneys  for  Plaintiff. 

(  Verification^ 

6.  Judgment  op  Decree^ 
a.  Generally. 

Form  No.  7904.* 

(^Title  of  court  and  cause  as  in  Form  No.  7899.) 

Now  at  this  time  this  cause  coming  on  to  be  heard  upon  motion  of 
Stott,  Boise  and  Stout,  attorneys  for  plaintiff,  for  a  decree  upon  the 
findings  of  fact  and  conclusions  of  law  heretofore  made  herein  on 
the  15th  day  of  December,  i896,  and  it  appearing  that  no  motion  for  a 
new  trial  or  for  further  findings  by  the  court  has  been  filed  herein: 

It  is  therefore  ordered  and  decreed  that  Joseph  Fowler,  the  defend- 
ant herein,  pay  to  plaintiff's  attorneys  for  the  support  of  the  plaintiff 
the  sum  oi  five  ($5)  dollars  per  week,  beginning  with  said  15th  day  of 
Decetnber,  i896;  and  that  in  case  said  sum  is  not  paid  before  the  ex- 
piration of  each  and  every  week  beginning  with  said  15th  day  of 
December,  i896,  that  the  plaintiff  may  have  execution  issued  against 
the  defendant  herein  for  the  collection  of  said  amount. 

And  it  is  further  ordered  and  decreed  that  plaintiff  have  and 
recover  of   and  from   the  defendant    her   costs   and  disbursements 

incurred  herein  taxed  at  $ ,  and  that  execution  may  issue  against 

said  defendant  for  said  costs. 

Alfred F.  Sear s^  Jr.,  Judge. 

b.  Referring  Amount. 

Form  No.  7905. 

(Precedent  in  Knowlton  v.  Knowlton,  40  111.  App.  588.)' 

Julia  Knowlton 
vs. 
Miner  N.  Knowlton. 

This  cause  having  come  on  to  be  heard  upon  the  second  amended 
bill  of  complaint,  and  the  amendments  thereto,  the  answer  thereto 
and  the  replication  of  complainant  to  such  answer,  and  the  proofs  taken 
in  open  court  in  this  cause,  the  court  having  heard  the  arguments  of 

1.  For  the  formal  pirts  of  a  judgment  plaintiff  was  reversed,  as  the  evidence 
or  decree  in  a  particular  jurisdiction  failed  to  show  that  the  plaintiff  was 
consult  the  title  Judgments  and  living  apart  from  her  husband  without 
Decrees.  her  fault.     The  form    is   drawn  under 

2.  This  form  is  copied  from  the  record  Hill's   Anno.  Laws   Oregon   (iSqs),  p. 
in  Fowler  v.   Fower,  (Oregon,  1897)  49  1867.     See  ^Xso  supra,  note  i,  p.  no. 
Pac.  Rep.  589.  Tbisorder  in  favorof  the  3.  See  j«/ra,  note  i,  p.  no. 
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the  respective  counsel  and  being  fully  advised  in  the  premises,  does 
find  that  all  the  material  allegations  in  the  said  second  amended  bill 
and  the  amendments  thereto  contained,  are  true  as  therein  stated, 
and  that  the  equities  in  this  cause  are  with  the  complainant,  and  that 
said  complainant  was  at  the  commencement  of  this  cause  and  for  a 
long  time  prior  thereto  living  separate  and  apart  from  her  said  hus- 
band, the  defendant  herein,  without  her  fault;  and  that  said  defend- 
ant abandoned  the  said  complainant  prior  to  the  commencement  of 
this  suit  without  any  just  cause  or  fault  upon  her  part,  as  is  alleged 
in  said  bill  of  complaint. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that  thfe 
complainant  is  entitled  to  separate  maintenance  from  the  defendant, 
and  on  motion  of  counsel  for  complainant,  it  is  ordered  that  this 
cause  be  referred  to  George  Mills  Rogers,  a  master  in  chancery  of  this 
court,  to  take  proofs  of  the  respective  parties  as  to  the  value  of  the 
defendant's  estate  at  the  time  of  the  commencement  of  this  suit,  and 
the  situation  and  circumstances  of  the  respective  parties,  and  to 
report  the  same  to  this  court,  together  with  his  conclusions  and  the 
recommendations  as  to  what  will  be  a  reasonable  sum  to  be  allowed 
to  the  complainant  for  her  support  and  her  maintenance,  and  also  such 
sum  or  sums  of  money  as  would  be  reasonable  and  proper  to  pay  her 
solicitor's  fees,  and  to  defray  the  other  necessary  expenses  and  cost 
of  this  suit;  and  that  he  also  inquire  and  report  as  to  the  time  when, 
and  manner  in  which,  such  sums  should  be  paid  to  said  complainant; 
that  the  master  cause  to  come  before  him  such  witnesses  as  the 
respective  parties  may  desire  and  deem  necessary,  and  to  examine 
them  severally  on  oath,  and  reduce  their  testimony  to  writing  and 
report  the  same,  together  with  his  conclusions  thereon,  to  this  court. 

V.  Modification  and  annulment  of  decree.i 

1.  Complaint  or  Petition. 

a.  To  Increase  Alimony. 

Form  No.  7906.^ 

To  the  Supreme  Judicial  Court: 

Respectfully  represents  Jane  Roe,  of  Paris,  in  the  county  of 
Oxford,  state  oi  Maine,  that  she  was  formerly  wife  oi  John  Doe,  of 
said  Paris,  and  was  divorced  from  the  bonds  of  matrimony  on  the 
twenty-fourth  day  of  September,  \W2,  by  this  court,  at  a  term  of  said 
court  holden  at  said  Paris,  within  and  for  the  county  of  Oxford,  and 
that  on  the  said  judgment  of  divorce  it  was  further  ordered  and 
decreed  by  said  court  that  the  custody  of  their  two  youngest 
children  be  given  to  the  mother,  and  that  the  ^2X6.  John  Doe  pay  to 

1.  For  forms  in  proceedings  to  open,  Me.  536,  in  which  case  the  presiding 
vacate  or  annul  a  judgment  or  decree,  justice  sustained  a  general  demurrer 
generally,  consult  the  title  Judgments  to  the  petition,  upon  which  petitioner 
AND  Decrees.  alleged    exceptions,    which    were   sus- 

2.  This  petition  is  based  upon  the  tained  and  the  petition  was  ordered  to 
facts  in  the  case  of  Harvey  v.  Lane,  66  stand  for  hearing. 
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the  said  Jane  the  sum  of  thirty  dollars  each  year  for  five  successive 
years. 

Your  petitioner  further  represents  that  said  children  have  always 
lived  with  her,  and  are  much  attached  to  her,  and  that  she  desires 
to  have  them  continue  with  her  during  their  minority;  that  the  five 
years  mentioned  in  said  decree  expired  on  the  twenty -fourth  day  of 
September,  iS97. 

Your  petitioner  further  represents  that  the  thirty  dollars  per 
annum  in  said  judgment  has  been  fully  paid,  and  that  the  said  /ohn 
Doe  is  possessed  of  much  property,  as  follows,  to  wit:  {describing  it), 
but  that  the  property  of  your  petitioner  is  nearly  exhausted,  con- 
sisting only  of  the  following  property,  to  wit:  {describing  it). 

Wherefore  your  petitioner  prays  that  the  court  may  so  far  alter 
its  decree  as  to  order  the  said  John  Doe  to  pay  your  petitioner  such 
reasonable  sum  towards  the  support  and  education  of  her  said  two 
children  during  their  minority  as  upon  examination  justice  may 
require. 

Dated  this  fifteenth  day  of  September,  a.  d.  i2>98. 

Jane  Roe. 

b.  To  Decrease  Alimony. 

Form  No.  7907 .' 

{Caption  and  commencement  as  in  Form  No.  6929.) 

That  plaintiff  and  defendant  were  duly  married  on  the  fourth  day 
of  November,  iS63,  and  that,  as  the  issue  of  said  marriage,  two  children 
were  born  to  plaintiff  and  defendant;  that  in  October,  i882,  plaintiff 
filed  a  petition  in  this  court  against  defendant  praying  for  a  divorce, 
by  reason  of  three  years'  wilful  absence  from  him  without  just  cause, 
and  that,  at  the  November  term,  \?>82,  of  said  court,  a  decree  of 
divorce  was  duly  granted  in  his  favor  on  the  ground  of  wilful 
absence,  but  that  said  decree  ordered  plaintiff  to  pay  defendant  ali- 
mony as  follows,  to,  wit:  eighty  dollars  at  the  time  of  said  decree; 
foicr  hundred  and  forty  doWds^  on  Xhe  first  day  oi  December,  \Z82;  five 
hundred  dollars  on  the  first  day  oi  June,  \Z8S;  five  hundred  dollars  on 
the  first  day  of  Decejtiber,  i883,  and  five  hundred  dollars  on  the  first 
day  oi  June,  iS84-  That  plaintiff  has  paid  said  sums  of  eighty  dollars 
and  four  hundred  a^id  forty  dollars,  being  all  of  said  alimony  that  has 
become  due  under  the  decree  up  to  the  date  of  the  filing  of  this 
petition. 

Plaintiff  further  shows  that  the  defendant  brought  no  property  to 
him  at  their  marriage,  nor  during  coverture,  and  added  nothing  at 
any  time  excepting  some  articles  of  furniture,  pictures,  jewelry  and 
clothing,  all  of  which  defendant  took  away  with  her  when  she 
abandoned  him,  and  that  no  property  was  accumulated  by  the  joint 
labor  of  plaintiff  and  defendant;  that  when  defendant  abandoned 
plaintiff,  she  took  with  her  a  piano  and  various  articles  of  personal 

1.  This  form  is  based  on  the  facts  in     petition  was  overruled    and   the   case 
the  case  of  Olney  v.  Watts,  43  Ohio  St.     remanded    to    the   court    of    common 
499,  in  which  case  the  order  of  the  com-     pleas  for  trial, 
mon  pleas  sustaining  a  demurrer  to  the 
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property,  all  of  which  she  still  keeps  and  uses,  and  that  in  said  decree 
no  order  was  made  as  to  the  custody  of  the  children,  and  that  neither 
of  the  children  is  dependant  on  defendant  for  support. 

Plaintiff  further  says  that  since  the  granting  of  said  decree  of 
divorce,  to  wit,  on  the  eleventh  day  of  January,  i883,  the  defendant 
intermarried  with  one  Americus  V.  Watts,  and  is  now  living  and 
cohabiting  with  him  at  Ottawa,  Ohio;  that  said  Watts  has  ample 
means  to  award  and  give  to  the  defendant  such  support  and  mainte- 
nance as  she  in  her  condition  of  life  has  been  heretofore  enjoying, 
either  as  the  wife  of  plaintiff  or  otherwise,  and  to  a  fuller,  and,  in 
fact,  greater  extent  than  is  provided  for  her  in  and  by  the  said 
decree;  that  defendant  knew  all  these  things,  and  the  pecuniary  con- 
dition of  said  Watts  before  she  married  him,  and  that  by  reason  of 
the  facts,  the  defendant  is  no  longer  dependent  on  the  said  alimony 
for  her  support  and  the  object  for  which  the  same  was  granted  from 
the  property  of  this  plaintiff  has  ceased  by  reason  of  the  marriage 
aforesaid,  and  the  defendant,  with  full  knowledge  of  all  the  facts,  has 
voluntarily  abandoned  the  same  and  all  its  provisions  and  benefits, 
and  this  plaintiff  is  absolved  from  the  further  payment  of  any  portion 
of  said  alimony  so  as  aforesaid  allowed  and  awarded  remaining 
unpaid. 

Wherefore  plaintiff  asks  that  the  defendant  be  enjoined  from  col- 
lecting the  remaining  instalments  of  said  alimony,  and  that  on  final 
hearing  the  unpaid  instalments  be  set  aside  or  modified,  as  to  the 
court  may  deem  proper,  and  for  such  other  relief  as  is  just. 

{Signature  and  verification  as  in  Form  No.  5929.^ 

c.  To  Annul  of  Vacate  Decree. 
(1)  On  Consent  of  Parties. ^ 

Form  No.  7908. 

(  Title  of  court  and  cause. ) 

The  joint  petition  of  the  above  named  plaintiff  and  defendant 
respectfully  shows: 

That  final  judgment  for  a  limited  divorce  and  separation  between 
the  petitioners  was  entered  in  this  action  on  the  tenth  day  of  May, 
iS96,  in  the  office  of  the  clerk  of  the  county  of  Suffolk. 

That  your  petitioners  have  since  become  reconciled  to  each  other, 
and  desire  to  end  the  separation  and  to  resume  their  marital  relations, 
and  to  have  said  judgment  revoked. 

Wherefore,  your  petitioners  pray  that,  by  an  order  of  this  court, 

1.  Provision  is  made  for  the  revoca-         Minnesota. — Stat.  (1894),  §  4821. 
tion  of  a  judgment  or  decree  for  divorce        New  York.  —  Birds.  Rev.  Stat.  (1896), 

on  the  joint  petition  of  the  parties  in  p.  895,  §  26. 
the  following  states,  to  wit:  Virginia.  —  Code  (1887),  §  2266. 

Arkansas.  — Sand.  &  H.   Dig.  (1894),  West  Virginia. — Code  (1891),  c.  64, 

§2519.  %X'ietseq. 

Georgia.  —  2  Code  (1895),  §  2454.  Wisconsin.  — Stat.  (1898),  §  2370. 

Mississippi.  —  Anno.    Code   (1892),    § 
1564. 
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the  said  judgment  may  be  declared  revoked,  pursuant  to  the  statute, 
and  that  it  be  canceled  and  discharged  of  record. 
Dated  June  i,  \W8. 

Jane  Doe. 
John  Doe. 
{Verification  by  each  party  ^'^ 

(2)  On  Ground  of  Fraud  in  Procuring  Decree. ^ 

Form  No.  7909. 

(Precedent  in  Lord  v.  Lord,  66  Me.  265.)* 

[To  the  Supreme  Judicial  Court.] 

John  H.  Lord,  of  Newport,  in  the  state  of  New  Hampshire,  respect- 
fully represents,  that  he  was  lawfully  married  to  Ellen  A.  Brami,  of 
Saulsbury,  in  the  state  of  Connecticut,  on  the  29th  day  of  September, 
iS67,  and  has  had  by  her  t7ao  children,  now  living,  Nellie  B.,  aged 
three  years,  and  Henrietta,  aged  two  years;  that  he  resided  in  said 
state  of  Connecticut,  with  his  said  wife,  after  their  marriage,  until 
July  10th,  187-4,  when  his  wife  went  to  visit  her  friends  in  Kennebec 
county,  Maine,  and  spend  the  summer  with  them;  it  being  under- 
stood between  them  that  he  was  to  remove  their  goods  and  effects 
to  Newport,  in  New  Hampshire,  during  her  absence  in  Maine;  she  and 
the  children  to  return  to  him  at  said  Newport,  where  he  had  con- 
tracted to  labor;  that  \^  August  of  that  year  he  did  move  to  said 
Newport;  that  he  received  letters  from  his  wife,  at  said  Newport, 
during  the  months  of  October  and  November,  and  wrote  to  her  from 
there,  and  on  the  2Sd  of  November,  he  went  to  West  Waterville,  in 
said  county  of  Kennebec,  after  his  wife  and  children,  and  the  next 
day  started  for  his  home  at  Newport  with  them;  that  while  at  said 
West  Waterville,  his  wife  said  to  him  that  she  had  obtained  a  divorce 
from  him,  but  he  supposed  she  was  not  in  earnest,  and  did  not  credit 
it;  that  she  made  no  objections  to  returning  home  with  him;  did 
return  with  him,  and  lived  with  him  as  his  wife,  at  said  Newport, 
until  the  2Jt.th  day  of  March,  iS75,  when  she  deserted  him,  and  left 
in  company  with  one  Walter  Chappell,  taking  with  her  one  of  their 
said  children;  that  she  had  since  married  said  Chappell,  and  is  now 
living  with  him,  as  he  learns,  in  New  Britain,  Connecticut. 

Your  petitioner  further  represents,  that  he  has  ascertained  that  his 
said  wife,  while  in  Maine,  in  said  summer  of  i87^  to  wit:  on  the  27th 
day  of  August,  sued  out  a  writ  from  the  office  of  the  clerk  of  the 
courts  of  said  county  of  Kennebec,  against  your  petitioner,  in  a  plea  of 
divorce,  wherein  she  alleged,  among  other  things,  that  she  had  lived 
with  her  said  husband  as  his  wife  in  said  state,  and  made  oath,  before 
Rufus  K.  Stuart,  a  justice  of  the  peace  within  and  for  the  said  county 
of  Kennebec,  that  she  did  not  know  where  her  said  husband,  John  H. 

1.  For  the  form  of  verification  in  a  crees.  See  also  Hemphill  v.  Hemphill, 
particular  jurisdiction  consult  the  title  38  Kan.  220;  Edson  v.  Edson,  108 
Verifications.  Mass.  590. 

2.  For  forms,  generally,  in  proceed-  3.  This  petition  was  held  sufiScient  on 
ings  to  vacate   a  judgment  or  decree  demurrer. 

consult  the  title  Judgments  and   De- 
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Lord,  then  resided;  that  she  had  used  reasonable  diligence  to  ascer- 
tain his  residence,  but  had  been  unable  to  do  so,  and  thereupon  she 
had  obtained  from  a  justice  of  the  supreme  judicial  court  an  order 
for  the  publication  of  notice  of  the  pendency  of  said  suit,  in  the 
Kennebec  Journal,  a  newspaper  published  at  said  Augusta;  that  at  the 
October  term  of  the  said  court  a  decree  of  divorce  was  granted  to  his 
said  wife,  and  a  decree  made  granting  to  her  the  care  and  custody  of 
said  children,  as  prayed  for  in  said  writ;  all  of  which  proceedings 
will  more  fully  and  particularly  appear  by  the  records  of  said  suit 
now  remaining  in  said  court. 

And  your  petitioner  avers  that  the  statements  contained  in  said 
writ,  that  the  said  Ellen  A.  Lord  had  lived  with  her  said  husband  in 
said  state  as  his  wife;  that  she  did  not  know  the  residence  of  her  said 
husband,  as  well  as  many  other  allegations  in  the  same,  were  not 
true;  and  that  said  decree  of  divorce  was  fraudulently  and  wrong- 
fully obtained.  Therefore  your  petitioner  prays  for  a  review  of  the 
same,  that  said  decree  of  divorce,  and  said  decree  granting  to  said 
Ellen  A.  Lord  the  care  and  custody  of  said  children,  may  be  annulled. 

Dated  this  15th  day  of  June,  a.  d.  i875. 

John  H.  Lord. 
Form  No.  7910. 
(Precedent  in  Spinney  v.  Spinney,  87  Me.  485.)' 

[To  the  Supreme  Judicial  Court.  ] 

Respectfully  represents  Gustavus  IV.  Spinney  of  Starks,  in  the 
county  of  Somerset,  and  State  of  Maine,  as  follows: 

1.  That  he  was  lawfully  married  to  one  Angle  M.  Oliver,  of  said 
Starks,  on  the  26th  day  of  June,  1868,  and  that  they  continued  to  live 
and  cohabit  together  in  said  Starks  until  the  3d  day  September,  a.  d. 
\Z88,  when  this  respondent  deserted  your  petitioner  as  hereinafter  set 
forth.  That/^«r  children  had  been  born  to  them  since  their  inter- 
marriage, two  of  whom,  Lena  E.  Bracket,  and  Josie  L.  Spinney,  are  now 
living. 

2.  Your  petitioner  further  says  that  since  their  said  marriage  he 
has  always  conducted  himself  as  a  faithful,  temperate,  and  affection- 
ate husband,  and  has  ever  been  faithful  to  his  marriage  vows  and 
obligations,  but  that  said  respondent  has  been  unmindful  of  the  same, 
and  on  the  Sd^z.y  of  September,  a.  d.  \888,  without  any  justifiable  cause, 
deserted  said  petitioner  and  her  family  in  said  Starks,  and  since  that 
time  has  continued  away  from  said  petitioner  and  her  home  and 
family,  although  frequently  requested  by  said  petitioner  to  return  to 
him  and  her  marriage  relations. 

3.  Your  petitioner  further  represents  that  on  the  21st  day  oi  July^ 
A.  D.  i8.9i,  the  said  respondent  then  residing-in  sdJii^  Augusta, 'sXxW  fur- 
ther wickedly  intending  to  injure  and  disgrace  your  petitioner,  did  sue 
out  of  the  office  of  the  clerk  of  this  court  a  libel  for  divorce  from  the 
bonds  of  matrimony  between  her  and  your  petitioner.  That  said 
repondent  wickedly  set  forth  in  said  libel  certain  false  and  malicious 

1.  This  petition    was   dismissed   on     granted,   but  defendant  excepted   and 
the  ground  that  the  evidence  showed     his  exceptions  were  sustained, 
that  the   divorce    had    been    properly 
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charges  against  your  petitioner  as  will  more  fully  appear  on  the  rec- 
ord of  this  court. 

4.  That  your  petitioner  long  before  and  ever  since  his  marriage 
with  this  respondent  has  been  a  resident  of  said  town  of  Starks, 
owning  and  occupying  a  homestead  therein.  That  during  some 
portion  of  each  year,  both  before  and  after  said  respondent  deserted 
her  home  in  said  Starks,  he  has  been  temporarily  absent  from  the 
state  in  the  vicinity  oi  Plymouth,  Massachusetts,  engaged  in  the  sale  of 
fruit  trees,  but  has  always  kept  his  home,  and  his  last  and  usual  place 
of  abode  in  said  Starks.  That  on  the  21st  day  oi  July,  a.  d.  i8Pi,  he 
was  still  a  resident  of  said  town,  still  owning  the  same  homestead 
therein,  and  was  a  member  of  the  school  board  in  said  town,  all  of 
which  facts  were  well  known  to  this  respondent,  or  could  have  been 
ascertained  by  her  by  the  use  of  reasonable  diligence;  yet  this 
respondent,  though  well  knowing  the  facts  aforesaid,  and  well  know- 
ing the  residence  of  your  petitioner,  but  intending  to  injure  said 
petitioner,  and  to  avoid  having  him  served  with  a  copy  of  said  libel, 
and  to  deceive  and  defraud  this  Honorable  Court,  did  on  the  said 
21st  day  oi  July,  a.  d.  i8Pi,  make  oath  in  her  said  libel,  before  a 
justice  of  the  peace,  that  she  had  used  reasonable  diligence  to  ascer- 
tain the  residence  of  said  petitioner,  but  was  unable  to  do  so,  and  did 
not  know  where  it  was.  That  in  consequence  of  said  false  oath  no 
service  by  copy  was  made  upon  this  petitioner,  but  notice  by  publi- 
cation was  ordered  by  said  court,  and  thereupon  in  order  further  to 
injure  said  petitioner,  and  to  prevent  his  having  any  knowledge  of  the 
pendency  of  said  libel,  the  respondent  caused  said  notice  to  be  pub- 
lished in  the '■'■  Hallowell  Register,"  a  newspaper  published  in  Hal- 
lowell  \w  the  county  of  ^(f««(?(^^^,  said  respondent  well  knowing  that 
said  newspaper  was  merely  of  small  local  circulation,  and  would  not 
come  to  the  notice  of  the  said  petitioner  or  any  of  his  friends  in  said 
Starks. 

5.  Your  petitioner  further  alleges  that  said  libel  was  duly  entered 
at  the  September  term,  xZ91,  of  said  Superior  Court,  and  by  means  of 
the  false  oath  aforesaid,  and  of  the  fraudulent  and  deceitful  practices 
above  described,  this  petitioner  had  no  knowledge  or  information  of 
the  pendency  of  the  same,  and  on  the  15th  day  of  September,  iS91, 
said  libel  was  defaulted  on  the  docket  of  said  court,  no  appearance 
having  been  entered  for  the  libelee,  and  on  the  same  day  a  divorce 
was  decreed  this  respondent  for  the  alleged  cause  of  gross  and  con- 
firmed habits  of  intoxication,  and  refusal  to  support,  as  fully  appears 
by  the  records  of  this  court. 

6.  Your  petitioner  further  alleges  that  although  his  residence  and 
last  and  usual  place  of  abode  had  been  in  the  town  of  Starks,  long 
before  and  ever  since  said  libel  was  brought,  as  was  well  known  to  this 
respondent,  yet  no  ,copy  of  said  libel  was  ever  served  upon  him  or 
left  at  his  place  of  last  and  usual  abode  in  said  Starks;  that  he  never 
saw  the  publication  of  said  libel  in  said  "■  Hallo^vell Register  "  and  had 
no  information  or  knowledge  regarding  the  same,  that  he  never  had 
any  knowledge  or  even  suspicion  that  a  libel  had  been  brought  by  his 
said  wife,  or  a  divorce  granted,  until  the  18th  day  oi  January,  iS92, 
all  because  of  the  fialse  and  fraudulent  oath  and  practices    of  this 
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respondent  as  hereinbefore  set  forth,  and  that  had  he  known  of  the 
pendency  of  said  libel  he  would  have  resisted  the  same,  and  as  he 
thinks,  successfully. 

7.  Wherefore,  inasmuch  as  great  injustice  has  been  done  to  your 
petitioner  by  said  decree,  and  a  willful  fraud  has  been  committed 
upon  this  court  by  said  respondent,  your  petitioner  prays  that  said 
judgment  and  decree  of  divorce  so  fraudulently  obtained  may  be  set 
aside,  vacated  and  annulled. 

Dated  this  1st  day  of  March,  a.  d.  \W2. 

Gustavus  W.  Spinney. 

Form  No.  7  9  1 1 .' 

(Caption  and  commencement  as  in  Form  No.  5920.')  That  the  plain- 
tiff and  defendant  were  married  in  Denmark,  in  the  year  i875,  and 
lived  and  cohabited  together  as  man  and  wife  until  tht^  fourth  day  of 
May,  i892,  on  which  said  day  they  resided  in  the  city  of  MinneapoliSy 
in  this  state;  that  for  the  purpose  and  with  the  intent  of  fraudulently 
procuring  a  divorce  from  plaintiff,  and  of  preventing  her  from 
defending  against  the  action  for  the  same,  defendant  on  said  fourth 
day  of  May  persuaded  the  plaintiff  to  return  to  Denmark,  to  remain 
for  a  year  or  two,  for  the  benefit  of  her  health,  and  in  pursuance  of 
said  fraudulent  intent,  sent  plaintiff  to  Denmark.  That  as  a  part  of 
the  same  fraudulent  scheme,  and  for  the  purpose  of  preventing  plain- 
tiff from  returning  to  the  city  to  defend  such  action,  defendant  failed 
to  furnish  plaintiff  with  any  funds  whatsoever  after  the  month  of 
September,  iS92,  and  that  she  was  then  in  Denmark  without  friends, 
relatives  or  any  means.  That  he  thereupon  commenced  an  action  of 
divorce  against  her  in  the  District  Court  in  Hennepin  county,  in  this 
state,  alleging  impotency  as  the  ground  of  divorce,  and  caused  this 
plaintiff  to  be  served  in  Denmark  with  the  summons  and  complaint 
on  the  sixth  day  of  October,  iS92;  that  on  the  copy  of  the  complaint 
there  served  on  her  was  written  the  following  statement,  signed  by 
defendant,  to  wit: 

"  In  case  of  divorce  being  granted  me  in  this  action,  I  agree  to  pay 
and  allow  the  plaintiff,  fane  Doe,  the  sum  of  twenty-five  dollars  per 
month,  so  long  as  she  may  need  the  same  or  remain  single. 

John  Doe." 
But  that  nothing  of  the  kind  was  ever  attached  to  or  made  a  part 
of  the  original  papers,  and  that  defendant  made  this  a  part  of  the 
copies  of  the  papers  so  served  on  plaintiff  for  the  fraudulent  purpose 
of  inducing  her  to  believe  that  such  allowance  would  be  made  her  by 
the  court,  but  in  fact  did  never  procure  or  intend  to  procure  any 
order  or  judgment  for  any  such  allowance.  That  at  the  time  of  the 
service  of  the  papers  on  her,  plaintiff  was  not  acquainted  with  the 
meaning  of  the  term  "impotent,"  which .  defendant  well  knew,  and 
defendant  then  fraudulently  represented  to  plaintiff,  by  a  letter  writ- 
ten and  sent  to  her,  that  the  cause  for  which  he  was  seeking  such 
divorce  was  the  barrenness  of  plaintiff,  and  no  other  cause;  that  she 

1.  This  form  is  based  on  the  facts  in  the     state  a  suflScient  cause  of  action  under 
case  of  Colby  v.  Colby,  59  Minn.  432,     Minn.  Stat.  (1894),  §  5434. 
in  which   case    the  facts  were  held   to 

133  Volume  7. 


7911.  DIVORCE  AND  SEPARA  TION.  7912. 

was  thereby  induced  to  believe  that  the  fact  that  she  was  barren,  and 
had  borne  no  children  to  him,  was  a  sufficient  ground  for  divorce  in 
Minnesota,  and  that  she  was  then  far  from  any  person  who  sufficiently 
understood  the  English  language  to  inform  her,  or  who  could  inform 
her,  *in  any  of  these  matters.  That  all  these  fraudulent  artifices 
were  practiced  with  the  intent  and  for  the  purpose  of  inducing  plain- 
tiff not  to  defend  the  said  action  for  divorce,  and  by  reason  of  the 
same  she  was  induced  not  to  defend  said  action;  that  on  the  nine- 
teenth day  of  November,  iW2,  plaintiff  being  in  default  for  want  of  an 
answer,  defendant  appeared  before  the  said  District  Conrt  in  Hennepin 
county,  in  this  state,  and  after  being  duly  sworn,  testified  that  plain- 
tiff was,  and  ever  since  said  marriage  had  been,  impotent  and  inca- 
pacitated for  sexual  intercourse.  That  all  of  said  testimony  was  wholly 
false,  as  he  then  well  knew,  and  that  she  never  was  impotent;  that 
thereupon  the  court  ordered  judgment  divorcing  the  parties,  which 
judgment  was  entered  on  said  nineteenth  day  of  Novetnber,  iS92,  and 
was  obtained  by  said  perjury  and  said  fraudulent  acts  and  practices. 
That  plaintiff  arrived  in  this  city  on  the  fourth  day  of  May,  i8P^ 
three  days  before  the  commencement  of  this  present  action,  and  then 
for  the  first  time  learned  that  said  action  for  divorce  had  been  on  the 
ground  of  impotence,  and  that  no  provision  had  been  made  for  her 
support  or  maintenance  by  said  judgment.  That  since  the  month  of 
September,  \W2,  defendant  has  contributed  nothing  to  plaintiff's  sup- 
port except  the  sum  of  twenty-five  dollars. 

Wherefore  plaintiff'demands  judgment  that  the  said  judgment  of 
divorce  be  set  aside  and  held  to  be  null,  void  and  of  no  effect,  and  for 
other  proper  relief. 

Jane  Doe. 

2.  Order.i 
a.  Opening  Decree  and  Referping  Question  of  Alimony. 

Form  No.  7912. 

(Precedent  in  Perkins  v.  Perkins,  10  Mich.  425.) 

\{Caption  as  in  Form  No.  ISSI.^y- 

In  this  cause,  on  hearing  Joslin  and  Blodgett,  for  defendant,  and 
O.  Hawkins,  for  complainant,  on  the  petition  of  defendant  that  the 
court  review  the  decree  for  alimony,  it  is  hereby  ordered,  that  the 
decree  for  alimony  heretofore  entered  in  this  cause  be  opened  for 
review,  and  that  it  be  referred  to  D.  S.  Twitchell,  Circuit  Court 
Commissioner,  to  take  testimony  and  report  to  this  court  at  or  before 
the  next  term  of  this  court,  the  present  circumstances  and  condition 
of  the  parties,  and  the  amount  and  value  of  the  real  estate  of  said 
defendant,  in  which  the  complainant  claims  dower,  and  that  all  pro- 
ceedings on  the  said  decree  be  stayed  until  the  further  order  of  this 
court. 

[(^Signature  as  in  Form  No.  7837. y\^ 

1.  For  the  formal  parts  of  an  order  in  2.  The  matter  to  be  supplied  within 
aparticular  jurisdiction  consult  the  title  [  ]  will  not  be  found  in  the  reported 
Orders.  case. 
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b.  Modifying  Decree. 

(1)  Increasing  Alimony. 

{a)  Generally?- 

Form  No.  7913. 
(Precedent  in  Dawson  v.  Dawson,  no  111.  284.)* 

[{Caption  as  in  Form  No.  783J^.)y 

This  cause  coming  on  to  be  heard,  upon  the  petition  of  the  said 
Jane  Dawson,  the  answer  of  the  defendant,  and  the  replication  of 
the  petitioner  thereto,  and  the  petition  of  the  said  John  Dawson 
taken  as  a  bill  of  review,  the  answer  thereto,  and  the  replication  of 
the  ssad.  John  Dawson  to  said  answer;  also  upon  the  report  of  the 
master  in  chancery  of  this  court,  who  makes  report  of  what  would 
be  a  reasonable  allowance  to  be  paid  by  said  defendant  to  said  peti- 
tioner, Jafie  Dawson,  for  the  support  and  education  of  the  i7ao  children 
of  the  said  parties,  and  the  objections  of  the  defendant  to  the  said 
master's  report;  and  also  the  motion  of  said  petitioner  for  an  order 
on  said  defendant  to  pay  her  solicitor's  fees,  and  the  proof  taken  in 
said  cause,  and  the  testimony  introduced  and  heard  in  open  court; 
and  the  court  having  heretofore  rendered  a  decree  in  said  cause  dis- 
solving the  marriage  between  the  petitioner  and  the  defendant,  and 
by  agreement  of  the  parties  directing  the  payment  by  the  defendant 
to  said  petitioner  of  ^150  per  month  as  her  alimony,  it  then  appear- 
ing to  the  court,  by  stipulation  filed  in  said  cause,  that  the  gross 
monthly  income  of  said  defendant  was  $<?<?5  per  month,  and  that  said 
agreed  sum  of  %150  per  month  was  a  fair  allowance  for  said  peti- 
tioner; and  the  court  having  now  heard  the  arguments  of  counsel 
for  the  respective  parties,  and  being  fully  advised  in  the  premises, 
finds: 

That  since  the  entry  of  said  decree  the  monthly  income  of  said 
defendant  has  increased  %107  per  month,  by  an  increase  in  rents  of 
his  property,  hegmnmg  Noi>ember  1,  iS83,  and  that  the  children  of 
the  said  parties  are  in  need  of  means  for  clothing  and  for  current 
expenses  at  school,  with  which  the  said  petitioner  is  not  able  to 
furnish  them  from  her  alimony,  and  that  the  sum  of  ^5  per  month 
in  addition  to  the  amount  now  payable  to  her  by  said  decree,  will 
enable  said  petitioner  to  properly  provide  for  said  children;  that  it 
is  not  necessary  to  change  or  alter  said  original  decree  as  to  matter 
complained  of  in  the  defendant's  petition,  and  the  prayer  of  the  defend- 
ant's petition  to  that  end  should  be  denied;  that  in  all  things  except 
as  to  the  amounts  to  be  paid  to  said  petitioner  for  said  children,  the 
report  of  the  master  herein  should  be  confirmed;  that  the  said  peti- 
tioner is  unable  to  pay  the  fees  of  Frank  A.  Johnson,  her  solicitor 
herein,  and  that  %'200  is  a  reasonable  fee  for  the  services  of  her  said 
solicitor  herein,  and  it  is  therefore,  ordered,  adjudged  and  decreed, 

1.  See  also  the  form  in  Dow  v,  Blake,  to  the  master's  report.  The  decree, 
148  111.  76.  however,  is  sufficient  as  to  form. 

2.  This  decree  was  reversed  for  errors  3.  The  matter  to  be  supplied  within  [  ] 
in  failing  to  sustain  certain  exceptions  will  not  be  found  in  the  reported  case. 
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that  in  all  things  except  the  amount  to  be  paid  by  said  defendant  to 
said  petitioner  for  the  said  children,  the  report  of  the  master  herein 
be  confirmed,  and  that  the  said  decree  heretofore  entered  herein  as  to 
the  allowance  of  alimony  and  maintenance  be  and  the  same  is  altered 
as  follows:  That  the  said  defendant,  John  Dawson,  on  the  tenth  day 
of  each  and  every  month  hereafter,  beginning  June  10,  iS8S,  instead 
of  paying  the  said  petitioner  $150,  shall  pay  to  the  said  petitioner 
the  sum  of  $175,  as  and  for  alimony  and  for  support  and  proper  educa- 
tion of  said  children,  during  the  natural  life  of  said  petitioner,  or 
until  the  further  order  of  this  court;  and  the  payment  of  the  sum  of 
$175  per  month  is  hereby  made  a  lien  and  charge  upon  all  the  real 
estate  of  said  defendant;  and  that  the  defendant  pay  to  Frank  A. 
Johnson,  solicitor  for  said  petitioner,  the  sum  of  $200  as  solicitor's 
fees,  within  sixty  days  from  the  rendition  of  this  decree,  and  that 
defendant  pay  the  costs  of  this  proceeding,  to  be  taxed  by  the  clerk 
of  this  court,  within  sixty  days  from  the  rendition  of  this  decree; 
and  that  in  default  of  the  payment  of  any  of  said  sums  in  the  man- 
ner and  at  the  time  herein  provided,  execution  issue  therefor,  and 
that  the  injunction  issued  in  this  cause  be  and  the  same  is  dissolved. 

(^)  And  Referring  Amount. 

Form  No.  7914. 

(Precedent  in  Blake  v.  Blake,  68  Wis.  304.) 

[{Caption  as  in  Form  No.  783S.)Y 

The  plaintiff's  motion  to  modify  the  judgment  herein,  dated  May 
6,  i882,  by  further  adjudging  to  her  alimony  out  of  defendant's 
income  and  property,  having  come  on  to  be  heard  on  the  23d  day  of 
October,  1S86,  and  the  same  having  been  submitted  by  the  plaintiff  on 
the  order  to  show  cause  dated  September  25,  1886,  on  the  verified  and 
filed  petition  of  said  plaintiff,  and  on  the  record  and  judgment  roll 
of  this  cause,  and  on  the  oral  argument  of  J.  A.  Eggen,  plaintiff's 
attorney,  and  by  the  defendant  on  said  record  and  judgment  roll,  on 
the  affidavit  of  the  defendant,  and  on  the  oral  argument  of  E.  Mariner, 
Esq.,  his  attorney,  and  the  court  having  taken  the  motion  under 
advisement,  and  being  now  sufficiently  advised  in  the  matter,  the 
court  finds  that  this  case  is  a  fit  and  proper  one  in  which  to  allow 
alimony  as  prayed  for  in  said  petition.  Now,  therefore,  on  motion 
of  J.  A.  Eggen,  plaintiff's  attorney,  it  is  ordered  and  adjudged  that 
said  motion  be,  and  the  same  hereby  is,  granted,  with  ten  dollars 
costs.  And  it  is  further  ordered  and  adjudged  that,  for  the  purpose 
of  fixing  and  adjusting  the  terms  of  such  further  or  additional  judg- 
ment, a  hearing  be  had  before  this  court,  at  which  due  proof  may  be 
taken  of  all  pertinent  facts.  And  it  is  further  ordered  that  the  plain- 
tiff, or  her  attorney,  give  the  defendant's  attorney  due  notice  of  the 
time  and  place  of  such  hearing,  in  the  manner  required  by  law. 

Dated  November  26,  1886. 

By  the  court.  Charles  A.  Hamilton, 

Circuit  Judge. 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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(2)  Decreasing  Alimony  and  Changing  Custody  of  Child. 

Form  No.  7915. 
(Precedent  in  Umlauf  v.  Umlauf,  35  111.  App.  624.) 

{{Caption  as  in  Form  No.  783J^.)Y 

This  case,  having  been  reinstated  in  pursuance  of  the  mandate  of 
the  Supreme  Court  of  the  State  of  Illinois,  and  coming  to  be  heard 
upon  the  order  of  said  Supreme  Court  on  May  16,  iS89,  directing  a 
modification  of  the  decree  heretofore  entered  in  this  cause,  fixing 
the  custody  of  the  children  of  said  parties,  and  the  amount  to  be 
paid  monthly  by  the  said  Lewis  Umlauf  for  the  support  of  the  said 
children,  and  it  appearing  that  said  Lewis  Umlauf  \s  in  default  in  his 
payments,  under  the  decree  in  said  cause  of  April  22,  iS87,  to  the 
amount  of  lAree  hundred  and  sixty  dollars  ($56(9),  being  the  sum  in 
arrear  on  the  allowance  for  the  support  of  Arthur  Umlauf ,  from  the 
first  Monday  in  November,  a.  d.  i857,  up  to  the  time  of  filing  the 
opinion  of  the  Supreme  Court  in  this  case,  it  is  ordered  that  said 
Lewis  Umlauf  pay  to  said  Victoria  Umlauf  the  sum  of  three  hundred 
and  sixty  dollars  (^60),  the  amount  in  arrear  under  the  decree  of 
April  22,  1 877. 

And  the  said  Lewis  Umlauf,  having  moved  the  court  for  an  order 
committing  to  him  the  custody  of  the  said  Arthur  Umlauf,  it  is 
ordered  that  the  said  Victoria  Umlauf  shall  produce  in  court  the  said 
Arthur  Umlauf  forthwith;  and  that  the  said  Lewis  Umlauf,  upon  the 
production  of  the  said  Arthur,  have  the  custody  of  the  said  Arthur; 
and  that  hereafter,  and  from  and  after  the  date  of  the  filing  of  said 
opinion  of  the  Supreme  Q,oViX\.,\.o--^\\.:  May  16,  i889,  the  sa.id  Lewis 
Umlauf  be  relieved  from  paying  into  court,  monthly,  the  ^^0 
required  by  said  decree  oi  April  22,  iS87,  for  the  support  of  said 
Arthur;  but  that  the  said  Lewis  Umlauf  continue  the  payment  of 
said  %2,0  for  the  support  of  said  Oscar,  at  the  office  of  the  clerk  of 
the  court,  and  to  the  said  clerk,  and  to  be  paid  over  by  the  said 
clerk  to  the  said  Victoria;  and  it  is  further  ordered  that  the  said 
Lewis  Umlauf  "^di^  the  costs  of  this  proceeding,  to  be  tasted;  and 
that  the  said  Victoria  shall  have  the  privilege  of  visiting  and  freely 
communicating  with  the  said  Arthur,  and  the  said  Lewis  Umlauf 
shall  have  a  like  privilege  of  visiting  and  freely  communicating  with 
the  said  Oscar;  and  neither  of  said  children  be  removed  from  said 
Cook  County. 

c.  Vacating  and  Annulling  Decree. 

Form  No.  7916. 

(Precedent  in  Edson  v.  Edson,  108  Mass.  599.) 

[(^Caption  and  commencement.^ 

It  is  therefore  ordered,  adjudged  and  decreed] ^  that  the  decree 
heretofore  made  upon  the  libel  of  said  William  D.  Edson,  by  this 
court  held   at  New  Bedford  within  and  for  the  county  of  Bristol  on 

1.  The  words  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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the  second  Tuesday  oi  November,  iS66,  whereby  the  bond  of  matrimony 
between  said  Wtliiam  D.  and  said  Jane  A.  Edson  was  dissolved,  and 
the  custody  of  the  minor  children  of  said  William  D.  and  Jane  A. 
Edson  was  given  to  said  William  D.,  be  and  the  same  is  hereby 
vacated  and  annulled,  in  accordance  with  the  prayer  of  said  petition. 


DOUBT,  CERTIFICATE  OF. 

See  the  title  APPEALS,  vol.  i,  Eorms  Nos.  1683,  1684. 
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By  Carl  E.  Herring,  LL.M. 

I.  ELECTION,  141. 

1.  Between  Dower  and  Jointure^  141. 

a.  Between  Dower  and  Devise  or  Bequest^  141. 

a.  To  Take  Dower,  142. 

b.  To  Take  Under  Will,  143. 

II.  VOLUNTARY  ASSIGNMENT  BY  HEIR,  143. 

1.  By  Deed,  143. 

2.  By  Court  on  Application  of  Heir,  144. 

III.  PROCEEDINGS  AT  LAW,  145. 

1.  Demand  of  Dower,  146. 

».  Frcecipe,  147. 

8.    Writ  of  Dower,  147. 

a.  In  General,  147, 

b.  Where  Widow  has  Married  Again,  149, 
4.    Warrant  of  Sheriff,  149. 

6.  Summons,  150. 

6.  Grand  Cape,  150. 

a.  For  Not  Appearing  on  Return  of  Summons,  150. 

b.  For  Not  Appearing  on  Adjournment  Day  of  Essoin,  151. 

7.  Declaration  or  Count,  151. 

a.  In  General,  151. 

b.  By  Wife  and  Second  Husband,  153. 

c.  By  an  Infant,  153. 

8.  Pleas,  154. 

a.  That  Defendant  was  Always  Ready  to  Render  Dower,  155. 

b.  Of  Bequest  in  Lieu  of  Dower,  156. 

c.  That  Husband  was  Not  Seised  of  an  Estate  of  Inherit- 

ance, 159. 

d.  That  Demandant  and  Deceased  were  Not  Married,  160. 

e.  That  Wife  Eloped  from  Husband  and  Lived  in  Adul- 

tery, 160. 

9.  Judgment,  161. 

10.  Writ  of  Seisin  of  Dower,  162. 

a.  In  General,  162. 

b.  With  Inquiry  of  Damages,  163. 

11.  Order  Appointing  Commissioners  to  Allot  Dower,  165. 
18.   Order  Confirtning  Cotnmissioners'  Report,  165. 

IV.  PROCEEDINGS  IN  CHANCERY,  166. 

1.  Bill  or  Petition,  166. 
a.  Answer  or  Plea,  174. 

3.  Decree  for  Do7ver  arid  Appointing  Commissioners  to  Make 

Assignment,  176. 
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V.  Proceedings  under  the  codes,  179. 

1,  Complaint  or  Petition,  179. 

a.  Against  Heir-at-Law  in  Possession,  179. 

b.  Against  Heir  who  has  Aliened,  179. 

c.  Against  Alienee,  180. 
JB.  Answer,  181. 

a.  Setting  Up  Bequest  in  Lieu  of  Dower,  181. 

b.  Setting  Up  Antenuptial  Contract,  182. 

3.  Order  for  Interlocutory  Judgment  for  Admeasurement,  183. 

4.  Interlocutory  Judgment  to  Admeasure  Denver,  183. 

5.  Report  of  Commissioners  or  Referee,  184. 

6.  Order  Confirming  Report,  184. 

7.  Final  Judgment  Admeasuring  Dower,  185. 

8.  Gross  Sum  in  Lieu  of  Dower,  185. 

a.  Consent  of  Widow  to  Accept,  185. 

b.  Notice  of  Motion  for  Leave  to  Pay,  185. 

c.  Affidavit  in  Support  of  Motion,  1 86. 

d.  Order  Granting  Leave  to  Pay,  186. 

9.  Sale  in  Action  of  Dower,  187. 

a.  Interlocutory  Judgment  for,  187. 

b.  Report  of  Referee  or  Sheriff,  187. 

c.  Final  Judgment  Upon  Report  of  Sale,  188. 

VI.  Summary  Statutory  proceedings,  i88. 

1.  Notice  of  Intended  Application,  i88i 

2.  Petition  for  Assignment  of  Dower,  189. 

a.  In  General,  189. 

b.  After  Alienation,  192. 

3.  Order  Fixing  Hearing  and  for  Citation,  192. 

4.  Citation,  192. 

s.  Decree  for  Dower  and  Directing  Summons  of  Admeasurers^ 

193- 

6.  Order  Appointing  Commissioners,  194. 

7.  Summons  to  Admeasurers,  195. 

8.  Writ  of  Admeasurement,  196. 

9.  Report  of  Admeasurers,  197. 
10.  Order  Confirming  Report,  198. 

VII.  Release  of  Dower,  199. 

1.  In  General,  199. 

2.  When  Wife  is  Insane,  200. 

a.  Petition,  200. 

b.  Order  of  Reference,  201. 

c.  Decree  Directing  Release,  201, 

CROSS-REFERENCES. 

For  Forms  in  Action  of  Ejectment  for  Dower,  see  the  title  EJECT- 
MENT. 

For  Forms  in  Actions  for  Unlawful  Detainer,  see  the  title  F'ORCIBLE 
ENTRY  AND  DETAINER. 
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For  Forms  connected  with  the  Appointment  of  Guardians  ad  Litem  to 
Protect  Interest  of  Minors,  see  the  title  GUARDIANS  AD 
LITEM. 

For  Forms  in  Actions  to  Redeem  to  Enable  Widow  to  Secure  Dower  in 
Mortgaged  Property,  see  the  title  MORTGAGES. 

For  Forms  connected  with  Writ  of  Possession,  see  the  title  POSSES- 
SION,  WRIT  OF. 

For  For 7ns  connected  with  Service  by  Publication,  see  the  title  PUBLI- 
CA  TION. 

For  Forms  connected  with  the  Plea  of  Limitation,  see  the  title  STA  T- 
UTE  OF  LI  MIT  A  TIONS. 

For  Forms  in  Actions  against  a  Tenant  by  Dower  for  Waste,  see  the 
title  WASTE. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  ELECTION. 

1.  Between  Dower  and  Jointure. 

Form  No.  7917.' 

County  Court,  Dane  Qoxxnty . 
In  the  matter  of  the  will  \ 

of  John  Doe,  deceased.     \ 

Jane  Doe,  by  this  notice,  respectfully  shows  that  she  is  the  widow 
of  John  Doe,  deceased ;  that  said  John  Doe  died  on  the  third  day  of 
January,  a.  d.  i8P<9,  and  that  one  year  has  not  yet  elapsed  since  his 
death,  and  that  she  elects  to  take  the  provision  made  for  her  by  law 
instead  of  the  provision  made  for  her  by  jointure  {or  other  provision, 
as  the  case  may  be\ 

Dated  the  twenty-fifth  day  oi  August,  iS98. 

Jane  Doe. 

2.  Between  Dower  and  Devise  or  Bequest.^ 

1.  Wisconsin. — Stat.  (1898),  §§  2170,  Arkansas.  —Sand.  &  H.  Dig.  (1894), 
2172.  §§  2532  etseq.,  2545. 

For  other  statutes  relating  to  election  Connecticut. — Gen.  Stat.  (1888),  §  621. 

between  dower  and  a  jointure  or  pe-  Delaware.  —  Rev.  Stat.  (1893),  p.  662, 

cuniary  provision  in  lieu  thereof  see  as  %  S  et  seq. 

follows,  to  wit:  District  of  Columbia.  —  Comp.    Stat. 

Arkansas.— '^a.nd..  &  H.  Dig.  (1894),  (1894),  c.  i,  §  158. 

§  2531.  Florida.  -  Rev.  Stat.  (1892),  §§    1830, 

Illinois. — Starr   &    C.    Anno.    Stat.  1832,1833. 

(1S96),  c.  41,  §  9.  Georgia. — 2   Code    (1895),   §§    4690, 

Michigan.  —  How.  Anno.  Stat.  (1882),  4691. 

§5749.  Illinois.  —  Starr    &    C.    Anno.    Stat. 

Nebraska.— Qom-^.  Stat.  (1897),  ^  2529.  (1896),  c.  41,  §§  10-13. 

New  fersey.  —  Gen.    Stat.    (1895),    p.  Iowa.  —  Code  (1897),  §  3376. 

1278,  §  12.  Maryland.  —  Pub.  Gen.  Laws  (1888), 

Oregon.  —  Hill's   Anno.  Laws  (1892),  art.  93,  §  292. 

§2970.  Massachusetts.  —  Pub.  Stat.  (1882).  c. 

2.  For   statutes   relating   to  election  127.  §  18. 

between  dower  and  provisions  under  a        Michigan.  —  How.  Anno  Stat.  (1882), 
will  see  as  follows,  to  wit:  §  5750. 

141  Volume  7. 


7918. 


DOWER. 


7920. 


a.  To  Take  Dower. 
Form  No.  7918. 

(D.  C.  Comp.  Stat.  (1894),  c.  1,  §  158,)* 

I,  Jane  Doe,  widow  of  John  Doe,  late  of  the  city  of  Washington^ 
deceased,  do  hereby  renounce  and  quit  all  claim  to  any  bequest  or 
devise  made  to  me  by  the  last  will  of  my  husband,  and  exhibited  and 
proved  according  to  law;  and  I  elect  to  take,  in  lieu  thereof,  my 
dower,  or  legal  share  of  the  estate  of  my  said  husband. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  afifix  my 
seal  this  twenty-fourth  day  of  August,  j898. 

Witness:  Jafie  Doe.     (seal) 

Form  No.  7919. 

(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  41,  §  13.) 

I,  Jane  (or  John^  Doe,  surviving  wife  (or  husband^  of  John  (or  Jane) 
Doe,  late  of  the  county  of  Cook  and  state  of  Illinois,  deceased,  do 
hereby  renounce  and  quit  all  claim  to  the  benefit  of  any 'devise  or 
other  provision  made  to  me  by  the  last  will  and  testament  of  the  said 
John  (or  Jane)  Doe,  and  I  do  elect  to  take  in  lieu  thereof  my  dower 
and  legal  share  in  the  estate  of  the  said  John  (or  Jane)  Doe. 

Jane  (or  John)  Doe. 

Form  No.  7920. 

(Precedent  in  Anderson's  Appeal,  36  Pa.  St.  477.) 

To  James  R.  Anderson,  Joseph  W.  Anderson,  Andrew  J.  Anderson^ 
John  F.  Anderson,  executors  of  the  last  will  and  testament  of  Dr. 
James  Anderson,  deceased. 

In  regard  to  the  said  last  will  and  testament  of  my  late  husband, 
Dr.  James  Anderson,  deceased,  you  are  hereby  respectfully  notified, 
that  I  will  not  accept  the  devise  or  bequest  made  to  me  under  the 
said  will,  in  lieu  of  dower,  but  that  I  will  elect  to  waive  such  devise 
or  bequest  and  take  my  dower  in  the  estate  of  the  said  testator, 
agreeably  to  the  Acts  of  Assembly  in  such  case  made  and  provided, 
and  you  will  please,  therefore,  govern  yourselves  accordingly. 

Yours  truly, 

Mary  W.  Anderson. 


Missouri.  —  Rev.  Stat.  (1889),  §  4521 
et  seq. 

Montana.  —  Civ.  Code  (1895),  §  235. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
2530. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  186,  §  13. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1278,  §  16. 

North  Carolina.  —  Code  (1883),  § 
2108. 


Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
2971. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  702,  §  4. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
203,  §  21. 

Tennessee.  — Code  (1896),  S  4146. 

Wisconsin. — Stat.  (1898),  ^  2171. 

1.  This  same  form  is  given  in  Md. 
Pub.  Gen.  Laws  (1888),  art.  93,  §  292; 
Montana  Civ.  Code  (1895),  §  235. 
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b.  To  Take  Under  WilL 

Form  No.  7921. 
(Precedent  in  Godman  v.  Converse,  43  Neb.  465.) 

In  the  County  Court  within  and  for  Lancaster  County. 
In  the  Matter  of  the  Last  Will ) 

and    Testament   of  Joel  N.  \ 

Converse,  Deceased.  ) 

Now  comes  Margaret  F.  Converse,  and  hereby  consents  to  all  the 
provisions  of  said  will  this  day  proved  and  allowed  in  said  court,  and 
asks  that  this,  her  consent,  be  entered  upon  the  records  of  said  court, 
and  the  said  Margaret  F.  Converse  also  requests  that  N.  B.  Kendall 
be  appointed  by  said  court  as  joint  executor  with  her. 

Margaret  F.  Converse. 

Form  No.  7922. 

(Precedent  in  Matter  of  Slauson,  82  Iowa  367.) 

In  the  District  Court,  Delaware  County,  Iowa. 

In  re  Estate  of  Samuel  M.  Slauson,  deceased. 

Notice  by  widow  of  acceptance  of  provisions  of  will  of  deceased. 

To  said  court,  and  to  all  whom  it  may  concern: 

This  is  to  certify  that  I,  Laura  Slauson,  widow  of  said  deceased, 
do  hereby  accept  of  the  provisions  of  the  last  will  and  testament  of 
said  deceased,  and  hereby  elect  to  take  under  said  will,  and  I  hereby 
direct  that  this  election  and  acceptance  be  entered  of  record.  Wit- 
ness my  hand,  this  ninth  day  of  March,  i88P. 

Laura  Slauson. 

Witness:     O.  Henry, 

Justice  of  the  Peace. 

II.  VOLUNTARY  ASSIGNMENT  BY  HEIR. 
1.  By  Deed. 

Form  No.  7923.' 

Know  all  men  by  these  presents  t\idX  John  A.  Stephens  in  his  life- 
time and  at  the  time  of  his  death  on  the  first  day  of  May,  i898,  was 
seised  in  fee  of  the  following  described  real  estate,  to  wit:  {Here 
insert  accurate  description),  which  upon  his  decease  descended  to  Charles 
B.  Stephens.  That  Mary  Stephens  is  the  widow  of  the  said  John  A. 
Stephens.     That  the  said  Charles  B.  Stephens  hereby  assigns,  endows 

1.    See     the     following    statutes,     to  Nebraska. — Comp.  Stat.  (1897),  §2540. 

wit:  N'ew  Hampshire.  —  Pub.   Stat.  (1891), 

Arkansas.  —  Sand.  &  H.   Dig.  (^1894),  c,  242,  §  I. 

§  2553  et  seq.  New  York.  —  Birds.  Rev.  Stat.  (1896), 

Florida.  —  Rev.  Stat.  (1892^,  §  1842.  p.  948,  §  9. 

Illinois. —  Starr   &    C.    Anno.    Stat.  North  Carolina. — Code  (1883),  §  2110. 

(1896),  c.  41,  §  18.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

Iowa.  —  Code  (1897),  §  3369.  5707. 

Montana.  —  Code    Civ.    Proc.  (1895),  Rhode  Island. — Gen.  Laws  (1896),  c. 

§  3070.  264.  §§  4,  5. 
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and  sets  over  unto  the  said  Mary  Stephens  the  third  part  of  said  real 
estate  as  follows,  to  wit:  (^Here  insert  accurate  description).  That  the 
said  Mary  Stephens  shall  have  and  hold  the  said  premises  during  her 
natural  life  as  dower  and  in  recompense  and  satisfaction  of  the  dower 
which  the  said  Mary  Stephens  ought  to  have  in  said  real  estate. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
twenty- fifth  day  of  May,  a.  d.  i  W8. 

Charles  B.  Stephens,     (seal) 

In  presence  of 

Murray  Clarke. 

State  of  Nebraska,  ) 
Douglass  County,    f 

On  this  twenty-fifth  day  of  May,  \W8,  personally  came  before  me,  a 
notary  public  within  and  for  said  county  and  state,  the  above  named 
Charles  B.  Stephens,  personally  known  to  me  to  be  the  identical  per- 
son whose  name  is  affixed  to  the  above  instrument  as  grantor,  and 
who  acknowledged  said  instrument  to  be  his  voluntary  act  and  deed 
for  the  purposes  therein  set  forth. 

Andrew  C.  Miles,     (seal) 
Notary  Public. 

My  notarial  commission  expires  May  1,  iS99. 

2.  By  Court  on  Application  of  Heir.i 

Form  No.  7924.** 

To  the  VLonorable  fohn  Marshall,  Judge  of  the  Circuit  Court  of  the 
County  of  Cook  in  the  State  of  Illinois. 
Your  petitioner,  James  Doe,  of  the  city  of  Chicago,  in  the  said  county 
and  state,  respectfully  represents  that,  on  the  first  day  of  January, 
\W8,John  Doe,  late  of  the  said  city  of  Chicago,  died  intestate  leaving 
Jane  Doe,  the  mother  of  your  petitioner,  his  widow,  and  your  peti- 
tioner, his  child  and  only  heir-at-law.  That  the  said  John  Doe  died 
seised  in  fee  of  the  following  real  estate,  situate,  lying  and  being  in 
said  county  of  Cook  and  state  of  Illinois,  to  wit :    (Jlere  describe  real 

1.  For  statutes  relating  to  application  New  fersey.  —  Gen.    Stat.    (1895),    p. 

by  heir  for  assignment  of  dower  see  as  1280,  §  27. 

follows,  to  wit:  New  Mexico.  —  Comp.  Laws  (1897),  § 

Alabama. — Civ.   Code  (1886),  §  1901.  2051. 

Connecticut.  —  Gen.     Stat.    (1888),    §  Pennsylvania.  —  Bright.     Pur.     Dig. 

619.  (1894).  p.  704,  §  II. 

Florida. — Rev.  Stat.  (1892),  §  1843.  Rhode  Island.  —  Gen.   Laws  (1S96),  c. 

Illinois.  —  Starr   &    C.    Anno.    Stat.  264,  §  22. 

(1896),  c.  41,  §  43.  Virginia.  —  Code  (1887),  §  2275. 

Kentucky. — Bullitt's  Civ.  Code  (1895),  West  Virginia. — Code  (1891),   c.  65, 

§  496.  §  9. 

Massachusetts. —  "Px^ya.    Stat.     (1882),  Wisconsin. — Stat.  (1898),  §  3869. 

c-  124,  §  ID.  After  the  petition,  the  proceedings  in 

Michigan.  —  How.  Anno.  Stat.  (1882),  all  cases  are  the  same  as  if  the  applica- 

§  5740-  tion  had  been  made  by  the  widow. 

Missouri.  —  Rev.  Stat.  (1889),  §  4546.  2.  Illinois.  —  Starr  &  C.   Anno.   Stat. 

Nebraska.  —  Comp.    Stat.    (1897),    §  (1896),  c.  41,  §  43.     Consult  also  statutes 

2521.  cited  supra,  note  i. 
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estate).  That  by  virtue  of  her  said  marriage  the  said  Jane  Doe.,  upon 
the  death  of  the  said  John  Doe,  became,  and  was,  entitled  to  dower 
in  the  above  described  lands;  that  said  dower  has  never  been  assigned 
or  set  off  to  her,  and  that  she  has  never  received  any  compensation 
or  equivalent  therefor  or  for  any  part  thereof. 

Wherefore  your  petitioner  prays  that  {concluding  as  in  Form  No. 
7925). 

Form  No.  7925.1 

In  the  County  Court  of  Douglas  County,  Nebraska. 
In  re  Estate  of        \ 
Henry  Meek.,    deceased,  j 

To  the  Honorable  Judge  of  the  Probate  Court  in  and  for  said  County 
and  State. 
Your  petitioner,  Arthur  M.  Meek,  respectfully  shows  to  the  court: 

1.  That  on  or  about  the  twenty-seventh  day  of  April,  iS63,  Henry 
Meek  and  Susan  A.  Meek,  the  father  and  mother  of  your  petitioner, 
were  married  at  Foynette,  Columbia  county,  Wisconsin,  and  that  after- 
ward, on  the  twenty-seventh  day  of  December,  iS97,  the  said  Henry 
Meek  died  intestate,  leaving  said  Susan  A.  Meek,  his  widow,  and 
Frank  A.  Meek  and  your  petitioner,  his  children,  and  only  heirs-at-law. 

2.  That  the  said  Henry  Meek  died  seised  in  fee  of  the  following 
described  real  estate,  situate  in  Douglas  county,  Nebraska,  to  wit: 
Lots  numbered  one  (i)  and  two  (2)  in  block  numbered  one  hundred 
and  twenty-four  (i  24)  in  Dundee  Place,  an  addition  to  the  city  of 
Omaha,  as  surveyed,  platted  and  recorded. 

3.  That  the  said  Susan  A.  Meek,  by  virtue  of  said  marriage,  upon 
the  death  of  said  Henry  Meek  became  entitled  to  dower  in  the  above 
described  lands,  which  dower  has  never  been  assigned  to  her,  nor  has 
she  received  an  equivalent  therefor  or  released  the  same. 

Your  petitioner  has  purchased  the  right,  title  and  interest  of  the 
said  Frank  A.  Meek  in  and  to  said  described  real  estate,  and  is  desirous 
of  disposing  of  the  same  and  to  have  said  dower  assigned,  and  the 
said  Susan  A.  Meek  refuses  to  apply  for  the  assignment  thereof. 

Wherefore,  your  petitioner  prays  that  dower  may  be  allotted  and 
set  off  in  said  described  real  estate  to  the  said  Susan  A.  Meek  in 
accordance  with  the  statute  in  such  case  made  and  provided. 

Arthur  M.  Meek. 
By  C.  E.  Johnson, 

his  Attorney. 
(  Verification. ) 

III.  PROCEEDINGS  AT  LAW.2 

1.  Nebraska.  —  Comp.  Stat.  (1897),  §  District  of  Columbia.  —  Comp.  Stat. 
2521.    Consult  also  statutes  cited  JM/ra,     (1894),  c.  i,  §  163. 

note  I,  p.  144.  "  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

2.  Proceedings  at  Law.  —  For  statutes     174. 

of  the   various    states    relating  to  pro-  New  Hampshire.  —  Pub.  Stat.  (1891), 

ceedings  by  action  at  law  for  the  re-  c.  242. 

covery   of    dower    see    as    follows,    to  New  fersey. — Gen.    Stat.    (1895),    p. 

wit:                             -  1276,  §  3  ^^  seq. 

Delaware.  —  Rev.  Stat.  (1893),  p.  663,  Pennsylvania.  —  Bright.     Pur.    Dig. 

§  10.  (1894),  p.  703.  §  8  <?/  seq. 
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1.  Demand  of  Dower.^ 

Form  No.  7926. 
(Precedent  in  Atwood  v.  Atwood,  22  Pick.  (Mass.)  283.)' 
To  Levi  Atwood  of  Great  Barrington. 

The  undersigned,  Amy  Atwood^  demands  of  you  her  dower  in  cer- 
tain real  estate  situate  in  Great  Barrington.,  of  which  my  husband, 
Fhineas  Atwood,  was  seised  during  his  marriage  with  me,  or  in  the 
lands  conveyed  by  William  Blinn  and  wife  to  said  Phineas  Atwood,  by 
deed  bearing  da.t&  February  22d,  iSSO,  recorded  at  Great  Barrington, 
book  65,  p.  211,  and  which  land  was  conveyed  to  said  Phineas  and 
you  in  common,  and  now  all  of  it  held  by  you. 
Great  Barrington.  AtrilBth,  i837. 

Amy  Atwood. 
Form  No.  7927. 
(Precedent  in  Haynes  v.  Powers,  22  N.  H:  591.)' 

Alexandria,  June  9th,  tZ]^9. 
Mr.  JohnD.  Powers, 

Sir,  I  demand  of  you  my  third  before  these  witnesses,  it  being  part 
of  Lot  No.  10,  the  right  of  Isaac  Fellonvs,  it  being  the  land  my  husband, 
James  Haynes,  deceased,  once  owned. 

her 

Mary  x  Haynes. 


Attest,  Nathan  Briggs. 
Mary  Briggs. 

Rhode  Island, — Gen.   Laws  (1896),  c. 

264,  §  7. 

Virginia.  —  Code  (1887),  §  2275. 
West  Virginia. — Code  (1891),  c.  65, 

§9. 

1.  Necessity  For.  —  At  common  law, 
no  demand  was  necessary  to  enable  the 
widow  to  maintain  proceedings  for  re- 
covery of  dower.  2  Scribner  on  Dower 
(2d  ed.)  109.  But  such  demand  is  re- 
quired by  the  following  statutes,  to  wit: 

Massachusetts. — Pub.  Stat.  (1882),  c. 
174,  S§  2,  3. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  242,  §  2. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
264.  §  5- 

When  made  by  agent  whose  power  is 
conferred  by  written  power  of  attorney, 
it  must  describe  the  land  of  which  he  is 
authorized  to  make  demand.  Thus, 
where  the  power  of  attorney  authorized 
the  agent  to  demand  dower  "in  any  and 
all  the  before-mentioned  premises  or 
any  other,"  and  no  premises  were  men- 
tioned, it  was  held  that  the  instrument 
conferred  no  authority  on  the  agent  to 
demand  dower.  Sloan  v.  Whitman.  5 
Cush.  (Mass.)  532. 

Description  of  Lands. — A  demand  will 
be  sufficient  if  it  designates  the  prem- 
ises  in  which   dower  is  claimed   with 
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reasonable  certainty.  Haynes  v.  Pow- 
ers, 22  N.  H.  590;  Davis  v.  Walker,  42 
N.  H.  482.  See  also  Ford  v.  Erskine, 
45  Me.  484.  It  is  not  necessary  to 
describe  the  land  by  metes  and  bounds. 
Ayer  v.  Spring,  10  Mass.  80. 

Measure  Demanded. — The  statute  does 
not  require  that  such  a  demand  contain 
a  statement  of  the  legal  measure  of  the 
dower;  and  the  demand  is  not  vitiated 
by  the  fact  that  such  measure  is  incor- 
rectly stated  in  it.  Davis  v.  Walker, 
42  N.  H.  482;  Fulton  V.  Fulton,  19  N. 
H.  168.  See  also  Williams  z.  Williams, 
78  Me.  82;  Hamblin  v.  Cumberland 
Bank,  19  Me.  66. 

Specifying  Time.  —  A  demand  requir- 
ing dower  to  be  set  off  in  a  specified 
time  is  not  thereby  vitiated.  Stevens 
V.  Reed,  37  N.  H.  49. 

Signature.  —  The  demand  may  be 
signed  by  attorney.  Stevens  v.  Reed, 
37  N.  H.  49. 

2.  In  this  case  it  was  held  that  the 
description  of  the  land  was  sufficiently 
certain,  notwithstanding  the  fact  that 
in  the  deed  referred  to,  Blinn  alone 
conveyed  the  land  and  his  wife  merely 
conveyed  her  right  of  dower.  See  also 
supra,  note  i. 

3.  This  demand  was  suflScient.  See 
also  supra,  note  i. 
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2.  PraBcipe. 

Form  No.  7928. 

(Precedent  in  2  Saund.  43,  note  i.)' 

Staffordshire,  to  wit;  Command  Richard  Roe  that  justly  and  with- 
out delay  he  render  to  Jane  Doe,  widow,  who  was  the  wife^  of  John 
Doe,  her  reasonable  dower,  which  falleth  to  her  out  of  the  freehold 
which  was  of  the  said  John  Doe,  late  her  husband  in  the  parish  of 
Tutbury  (or  the  parishes  of  Tutbury  and  Burton-on- Trent),  whereof  she 
has  nothing  as  she  says  —  Returnable  in  eight  days  of  the  purification 
of  the  blessed  Virgin  Mary. 

Form  No.  7929. 
Jane  Doe      Y 
against        f  To  Prothonotary  Common  Pleas  Cumber/and  County. 
Samuel  Short.  ) 

Sir:  Issue  writ  of  dower  unde  nihil  habet  commanding  Samuel  Short 
that  justly  and  without  delay  he  render  to  Jane  Doe,  widow,  who  was 
the  wife^  of  John  Doe,  her  reasonable  dower  which  falleth  to  her  out 
of  the  freehold  which  was  of  the  said  John  Doe,  her  late  husband,  in 
the  city  of  Carlisle,  whereof  she  has  nothing  as  she  says. 
Returnable  the  first  Monday  of  October  next. 

Jeremiah  Mason,  Attorney  pro  Demandant. 
Dated  September  15th,  iS98. 

3.  Writ  of  Dower, 
a.  In  General. 

Form  No.  7930. 

(Precedent  in  William  y.  Gwyn,  2  Saund.  43.)* 

Charles,  by  the  grace  of  God,  of  England,  Scotland,  France,  and 
Ireland,  king,  defender  of  the  faith,  etc.,  to  the  sheriff  of  Breconshire, 
greeting:!  Xlora.vnz.w^  J enkin  William,  that  justly  and  without  delay 
he  render*  to  Sibil  William  widow,  who  was  the  wife^  of  Thomas 
William,  her  reasonable  dower,  which  falleth  to  her  of  the  freehold 
which  was  of  Thomas  William,  her  late  husband,  in  Llandevalley, 
Crickadern,  and  Broyulles,  whereof  she  has  nothing  as  she  says,  and 
whereof  she  complains  that  the  said  yij^z^m  def orceth  her;  and  unless 

1.  The  same  form  is  given  in  3  Chit,  mand  Richard  Roe  that,"  etc.,  "he 
PI.  (3d  Am.  ed.)  593.  render  to  Jane  Doe,  who  was  the  wife 

2.  See  infra,  note  3.  oi  John  Doe,"  etc.,  for  she  ought  to  be 

3.  It  is  said  to  be  necessary  to  insert  named  wife  oi  John  Doe  in  the  begin- 
these  words,  and  where  the  writ  was:  ning  of  the  writ,  it  being  the  name  by 
"  Command  Richard  Roe  that,"  etc.,  which  she  has  any  claim  to  dower,  the 
"  he  render  to  Jane  Doe  her  reasonable  court  held  the  objection  fatal,  and  that 
dower,  which  falleth  to  her  of  the  free-  the  omission  was  not  supplied  by  the 
hold,  which  was  oi  John  Doe,  late  her  subsequent  words,  "  oi  John  Doe,  her 
husband,"  etc.,  an  objection  was  taken  husband,"  etc.  FuUian  t/.  Harris,  Cro. 
to  the  writ,  because  it  was  not  "  Com-  Jac.  217,  2  Saund.  43,  note  i. 
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he  shall  do  so,  and  if  the  said  Sibil  shall  give  you  security  to  prose- 
cute her  claim,  then  summon  by  good  summoners  the  said  /ehkin^ 
that  he  be  before  our  justices  of  our  great  sessions  of  your  county, 
on  Monday  in  our  next  great  sessions  to  be  holden  in  your  county, 
wheresoever  it  shall  happen  to  be  holden  in  your  county,  to  shew 
wherefore  he  has  not  done  it,  and  have  there  the  summoners,  and 
this  writ.  Witness  ourself  at  Brecon,  the  3d  day  of  September,  in 
the  12th  year  of  our  reign. 

f     John  Doe 
Pledges  to  prosecute  \  and 

(  Richard  Roe. 
Summoners,    John  Denn     ) 

and  V  John  Herbert,  esq.  sheriff. 

Richard  Fenn.  ) 

Form  No.  7931. 

(N.  J.  Gen.  Stat.  (1895),  p.  1277,  §  6.) 

New  Jersey,  ss.     The   State  of  New  Jersey,   to  our  Sheriff  of  our 
county  of  Cumberland,  greeting, 

(seal)  Command  Samuel  Short  that  justly  and  without  delay  he 
render  to  Jane  Doe,  who  was  the  wife  of  John  Doe,  so  much  land 
{specifying  the  land')  with  the  appurtenances,  in  Bridgeton,  which  she 
claims  to  be  her  reasonable  dower  (or  of  her  reasonable  dower)  of 
which  the  aforesaid  Samuel  Short  deforceth  her. 

Wherefore,  unless  he  shall  render  the  same  unto  her,  then  summon 
by  good  summoners,  the  aforesaid  Samuel  Short  that  he  be  and 
appear  before  our  justices  of  our  Supreme  Court  of  Judicature,  at 
Trenton,  on  the  fifth  day  of  October  next,  to  show  wherefore  he  does 
it  not,  and  have  you  then  and  there  the  names  of  those  suinmoners, 
and  this  writ. 

Witness,  the  Hon.  Mercer  Beasley  (concluding  as  in  Form  No. 
2796). 

Form  No.  7932. 

(Graydon's  F.  (Pa.  1845),  p.  274.) 

The  Commonwealth  of  Pennsylvania,  to  the  Sheriff  of  Cumberland 
County,  greeting.* 

Command  Samuel  Short,  of  the  city  of  Cumberland,  that  justly  and 
without  delay,  he  render  unto  Jane  Doe,  widow,  who  was  the  wife  of 
John  Doe,  her  reasonable  dower  which  jfalleth  to  her  out  of  the  free- 
nold,  which  was  of  the  said  John  Doe,  late  her  husband,  in  the  county 
of  Cumberland  whereof  she  hath  nothing,  as  she  says,  and  whereof 
she  complains,  that  the  said  Samuel  Short  deforces  her.  And  unless 
he  shall  do  so,  and  if  the  said  Jane  Doe  shall  give  you  security  to 
prosecute  her  claim,  then  summon  by  good  summoners,  the  said 
Samuel  Short  that  he  be  and  appear  before  our  Court  of  Common 
Pleas,  to  be  holden  at  the  city  of  Carlisle,  on  the  first  Monday  of 
October  next,  to  show  wherefor  he  hath  not  done  it.  And  have  you 
then  and  there  the  summons  and  this  writ. 

Witness  the  Hon.  William  B.  Wardell  {concluding  as  in  Form  No. 
2810). 
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b.  Where  Widow  has  Married  Again. 

Form  No.  7933.    ' 

(3  Chit.  PI.  (3d  Am.  ed.)  594.) 

{Commencing  as  in  Form  No.  7930,  and  continuing  down  to  *)  to  John 
Doe  and  Mary  his  wife  (which  said  Mary  was  formerly  the  wife  of 
Samuel  Short,  deceased),  the  reasonable  dower  of  her  the  said  Mary 
which  belongs  to  her  of  the  freehold  tenements  which  were  of  the 
said  Samuel  Short  formerly  her  husband,  at  Tunbury  in  your  county, 
whereof  she  hath  nothing  as  they  say,  and  whereof  they  complain 
that  the  said  Richard  Roe  doth  unjustly  deforce  them,  and  unless 
{concluding  as  in  Form  No.  7930^. 

Form  No.  7934. 

(Robinson's  F.  (Va.)  191.) 

The  Commonwealth  of  Virginia  to  the  Sheriff  of  Frederick  County, 
Greeting: 

Command  Samuel  Short  that  justly  and  without  delay  he  render 
unto  John  Doe  and  Jane,  his  wife,  late  Jane  Roe,  who  was  the  wife  of 
John  Roe,  deceased,  her  reasonable  dower  which  falls  to  her  share 
of  the  tenement  which  was  the  said  John  Roe's  in  his  lifetime,  situate 
{describing  location^  whereof  she  had  nothing,  as  she  saith,  and 
whereof  she  complains  that  the  said  Samtiel  Short  unjustly  deforceth 
her;  and  unless  he  render  the  same,  then  summon  the  said  Samuel 
Short  that  he  be  before  our  Circuit  Court,  at  Winchester,  at  the  first 
day  of  the  next  March  term  thereof,  being  the  ninth  day  of  March 
next,  to  answer  the  said  John  Doe  and  Jane  of  the  plea  aforesaid. 
And  have  then  there  this  writ. 

Witness,  Calvin  Clark  {concluding  as  in  Form  No.  282S). 

4.  Warrant  of  Sheriff. 

Form  No.  7935. 
(Precedent  in  2  Saund.  43,  note  i.)' 

John  Herbert,  esq.  sheriff  of  Staffordshire,  to  Samuel  Short  and 
William  West,  my  bailiffs  for  this  time  only,  greeting;  by  virtue  of  a 
writ  of  dower  of  our  lord  the  king  unde  nihil  habet  to  me  directed,  I 
command  you  that  you  coravadind  Richard  Roe  thdit  justly  and  with- 
out delay  he  render  to  Jajie  Doe,  who  was  the  wife  of  John  Doe,  her 
reasonable  dower,  which  falleth  to  her  out  of  the  freehold  which  was 
of  the  said  John  Doe  late  her  husband  in  the  parish  of  Tunbury, 
whereof  she  has  nothing,  as  she  says,  and  whereof  she  complains 
that  th.t  sdad  Richard  Roe  deforceth  her;  and  unless  he  shall  do  it, 
then  summon  the  ?,a\d  Richard  Roe  that  he  be  before  our  justices  at 
Westminster,  in  8  days  of  the  purification  of  the  blessed  virgin  Mary,  to 
show  wherefore  he  will  not  do  it;  and  that  after  the  said  summons 
is  made,  you  do,  at  the  most  usual  door  of  the  parish  church  of  the 
parish   of  Tunbury,  on  Sunday  next  after  the  said  summons,  imme- 

1.  This  same  form  is  given  in  3  Chit.  PI.  (3d  Am.  ed.)  594. 
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diately  after  divine  service  is  ended,  proclaim  the  said  summons 
according  to  the  form  of  the  statute  in  such  case  made  and  provided. 

Given  under  the  seal  of  my  office  [the  8d  day  of  September,  in  the 
12th  year  of  the  reign  of  our  lord  the  king. 

(seal)  John  Herbert.'^ 

5.  Summons. 

Form  No.  7936. 

(Precedent  in  2  Saund.  43,  note  i.)^ 

By  virtue  of  his  majesty's  writ  of  dower  unde  nihil  habet  to  the 
sheriff  of  Staffordshire  directed,  and  by  virtue  of  the  said  sheriff's 
warrant  to  us  directed,  we  do  hereby  require  and  command  you  that 
you  render  to  Jane  Doe  widow,  who  was  the  wife  of  John  Doe,  her 
reasonable  dower,  which  falleth  to  her  of  the  freehold  which  was  of 
John  Doe  her  late  husband,  in  the  parish  of  Tunbury,  whereof  she  has 
nothing,  as  she  alleges  and  complains  that  you,  the  said  Richard  Roe, 
keep  her  out  of  the  same;  and  if  you  refuse  so  to  do,  then  we  do 
hereby  summon  you,  that  you  be  and  appear  before  his  majesty's 
justices  at  Westminster,  in  8  days  of  the  purification,  to  show  cause  why 
you  do  not, 

6.  Grand  Cape.^ 

a.  For  Not  Appearing  on  Return  of  Summons. 

Form  No.  7937. 

(Precedent  in  2  Saund.  43,  note  i.)* 

{Commencing  as  in  Form  No.  7930,  and  continuing  down  to  f )  Take  into 
our  hand,  by  the  view  of  good  and  lawful  men  of  your  county,  the 
third  part  of  2  messuages,  100  acres  of  land,  10  acres  of  meadow,  and 


1.  The  words  enclosed  by  [  ]  will  not 
be  found  in  the  precedent,  but  have 
been  added  to  render  the  form  complete. 

2.  This  same  form  is  given  in  3  Chit. 
PI.  (3d  Am.  ed.)  595. 

Eeturn  to  Writ.  —  The  sheriff  returns 
the  writ  thus  indorsed:  "  Received  ist 
January,  lygf.  Pledges  of  prosecu- 
tion, John  Doe  and  Richard  Reed.  Sum- 
moners  of  the  within-named  Richard 
Roe,  Thomas Norris  a.nd  James  Sympson; 
and  after  the  aforesaid  summons  made, 
to  wit,  at  the  most  usual  door  of  the 
parish  church  of  Tunbury  within  speci- 
fied, within  which  the  tenements  within 
mentioned  do  lie.  upon  the  Lord's  day, 
to  wit,  thej"//;  day  oi  January,  in  the 
year  of  our  Lord  ijgj,  immediately  after 
divine  service  and  sermon  in  the  said 
church  was  ended,  I  made  proclama- 
tion of  the  aforesaid  summons  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided.  John  Herbert, 
sheriff."  2  Saund.  43,  note  i;  3  Chit. 
PI.  (3d  Am.  ed.)  595. 


3.  Return    to    Grand    Cape.  —  If    the 

sherifif  executes  the  writ,  the  return  is 
indorsed  on  it  in  this  form:  "  By  virtue 
of  this  writ  to  me  directed,  on  x\\&  ^th 
day  of  April  \n  the  year  within  written, 
I  have  taken  unto  the  hands  of  our  lord 
the  king,  by  the  view  of  Oliver  Prichott 
and  Nicholas  Reed,  good  and  lawful 
men  of  my  county,  the  third  part  of  the 
lands  and  tenements  within  mentioned 
with  the  appurtenances,  as  I  am  within 
commanded:  and  I  have,  by  Thomas 
Norris  a.ndi  John  Sympson,  given  notice 
to  the-  within  mentioned  Richard  Roe, 
to  be  and  appear  before  his  majesty's 
justices  at  Westminster,  at  the  time  and 
place  within  mentioned,  as  I  am  also 
within  commanded;  summoners  of  the 
within  named  Richard  Roe,  Thomas 
Norris  and  John  Sympson.  John 
Herbert,  esq.  sheriff."  2  Saund.  43, 
note  i;  3  Chit.  PI.  (3d.  Am.  ed. 
596. 

4.  This  same  form  is  given  in  3  Chit. 
PI.  (3d.  Am.  ed.)  596. 
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5  acres  of  wood  with  the  appurtenances,  in  the  parish  of  Tunbury,  in 
your  county,  which  ya«^  Doe  in  our  court  before  our  justices  at  West- 
minster, claims,  as  the  dower  of  her  the  said  Jane  Doe  of  the  endow- 
ment of  John  Doe  her  late  husband,  against  Richard  Roe,  by  our  writ 
of  dower  unde  nihil  habet,  for  the  default  of  him  the  said  Richard  Roe; 
and  the  day  of  the  taking  thereof  make  known  to  our  justices  at  West- 
minster by  your  letters  under  seal;  and  summon  by  good  summoners 
the  said  Richard  Roe  that  he  be  before  our  justices  at  Westminster, 
in  15  days  of  Easter,  to  answer  and  show  *  wherefore  he  was  not 
before  our  justices  at  Westminster,  in  8  days  of  the  purification,  accord- 
ing as  he  was  summoned. 

b.  For  Not  Appearing  on  Adjournment  Day  of  Essoin. 

Form  No,  7938. 

(Precedent  in  2  Saund.  43,  note  i.)' 

{Commencing  as  in  Form  No.  7937,  and  continuing  down  to  *)  where- 
fore he  did  not  keep  the  day  given  him,  by  reason  of  his  essoin, 
before  our  justices  at  Westminster  in  one  month  of  Easter,  last  past, 
and  have  there  the  names  of  those  by  whose  view  you  shall  do  this, 
and  this  writ;  Wxtne.ss  John  Lord  Eldmi  at  Westminster,  the  9th  day 
of  April,  in  the  Jfith  year  of  our  reign. 

7.  Declaration  op  Count.^ 
a.  In  General. 

Form  No.  7939. 

(3  Chit.  PI.  (3d  Am.  ed.)  597.) 

Essex  (to  wit.)  Jane  Doe  widow,  who  was  the  wife  of  John  Doe,  esq. 
deceased,  hy  Jeremiah  Mason,  her  attorney,  demands  digaXxist  Richard 
Roe  the  third  part  of  ten  messuages,  ten  barns,  ten  stables,  four  gax- 
dens,  four  orchards,  one  water  corn-mill,  two  thozisand  acres  of  land, 
two  hundred  acres  of  meadow,  two  thousand  acres  of  pasture,  two  thou- 
sand acres  of  manor,  and  t7vo  hundred  acres  of  wood  land,  with  the 
appurtenances,  in  the  parish  of  Tunsbury,  in  the  county  of  Essex,  as 
the  dower  of  the  said  Jane  Doe  of  the  endowment  of  the  said 
John  Doe  deceased,  heretofore  her  husband,  whereof  she  hath 
nothing,  etc. 

1.  This  same  form  is  given  in  3  Chit.  Hutchins  v.  Burrill,  72  Me.  311.  Contra, 
PI.  (3d.  Am.  ed.)  596.  Foxworth  v.  White,    5    Strobh.    L.    (S. 

2.  Beqoisites  of  Declaration  or  Count —  Car.)  113.  But  the  defect  is  cured  by 
Description  of  Land. — Several  separate  verdict  in  favor  of  plaintiff.  Elliott', 
and  distinct  parcels  of  land  may  be  Stewart,  15  Me.  160.  Where  damages 
described  in  one  declaration.  Hutchins  were  sought,  it  was  always  held  that  it 
V.  Burrill,  72  Me.  311.  must  be   alleged  and  proved   that  the 

Seisin.  —  Unless  the  declaration  al-  husband  died  seised  of  an  estate  of  in- 
leges  a  seisin  of  the  husband  of  an  heritance.  Jones  v.  Jones,  2  Cromp. 
estate  of  which,  by  law,  his  widow  is  &  J.  601;  Taylor  v.  Brodrick,  i  Dana 
dowable,  it  is  defective  and  insufficient.  (Ky.)  345;  Thomas  v.  Gammel,  6  Leigh 
Freeman    v.    Freeman,    39    Me.    426;    (Va.)  9. 
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Form  No.  7940. 

(Precedent  in  Taylor  v.  Brodrick,  i  Dana  (Ky.)  345.)* 

Mary  Brodrick^  a  widow,  who  was  the  wife  of  David  S.  Brodrick, 
deceased,  by  Francis  T.  Hord^  her  attorney,  comes  and  demands 
against  Robert  Taylor,  the  third  part  of  six  lots,  or  thirty- five  acres  of 
land,  with  the  appurtenances  thereunto  belonging,  which  is  situate 
in  the  town  of  Washington,  on  the  east  side  thereof,  in  the  county  of 
Mason,  and  are  known  on  the  plat  of  the  town  of  Washington  as  lots 
Nos.  110,  127,  128,  129,  130  and  131;  which  said  lots  and  parcel  of 
land,  with  the  appurtenances  thereunto  belonging,  were  owned  and 
possessed  in  fee,  by  the  said  David  S.  Brodrick,  in  his  life  time,  and 
while  the  said  J/dirv  was  his  lawful  wife;  which  said  lots  are  now 
claimed  and  possessed  by  Robert  Taylor,  who  claims  the  same  by  pur- 
chase. And  the  said  Mary  demands  her  dower  therein,  being 
entitled  thereto  by  the  endowment  of  the  said  David  S.  Brodrick, 
deceased,  heretofore  her  husband,  whereof  she  is  deforced  and  hath 
nothing,  etc. 

Form  No.  7941. 

(Precedent  in  Green  v.  Tennant,  2  Harr.  (Del.)  336.) 

Sussex  County,  ss.  October  Term,  i%37. 

Whereupon  the  said  Mary  Ann  Green,  who  was  the  wife  of  William 
W.Green,  hy  John  T.  Brine  kloe  ^XiA  Alexander  C.  Bullett,  her  attor- 
neys, demands  against  the  said  Sarah  Tennant,  the  one-third  part  of 
one  house  and  lot  of  ground  with  the  appurtenances,  situate,  lying 
and  being  in  the  village  of  Seaford,  in  North  West  Fork  hundred,  in 
Sussex  county  aforesaid,  which  said  third  part  the  said  Mary  Ann 
claims  as  her  dower,  of  the  endowment  of  the  said  William  W.  Green, 
heretofore  her  husband,  whereof  she  hath  nothing,  etc.,  and  which 
the  said  Sarah  Tennant  unjustly  detains  from  her,  to  the  damage  of 
the  said  Mary  Ann  of  five  hundred  dollars,  lawful  money  of  the  State 
of  Delaware;   and  therefore  she  brings  her  suit,  etc. 

Doe^ 
Brinckloe  and  Bullett,  pro  demandant.    &    v  Pledges,  etc. 

Roe) 
Form  No.  7942. 
(Precedent  in  Hopper  v.  Hopper,  22  N.  J.  L.  715.) 

New  Jersey  Supreme  Court. 
4^r/7Term,  xZIfi. 
Bergen  county,  ss. 

Maria  Hopper,  who  was  the  wife  oijohnj.  Hopper,  deceased,  by 
A.  O.  Zabriskie,  her  attorney,    demands  digd^nst  Jacob  J.  Hopper,  the 

Demand.  —  Where     demand    is    re-  necessary  to  aver  the  possession  of  the 

quired  by  statute,  the  declaration  must  land   by   the  defendant.     Foxworth  v. 

show  a  proper  demand.     Freeman   v.  White,  5  Strobh.  L.  (S.  Car.)  113. 
Freeman,  39  Me.  426.  1.  This  count  also  demanded  mesne 

Deforcement  of  Demandant.  —  It   is  profits  as  well  as  dower.      It  was  held 

unnecessary  to  aver  the  deforcement  of  sufficient   for  the  latter  object  but  not 

the  demandant.     Foxworth  v.  White,  5  for  the  former.     That  part  of  the  count 

Strobh.  L.  (S.  Car.)  113.  which  was  insufficient  is  omitted  from 

Possession  by  Defendant.  —  It    is    un-  the  text. 
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third  part  in  two  messuages,  two  barns,  two  gardens,  four  orchards, 
two  huftdred  acres  of  arable  land,  two  hundred  acres  of  pasture  land, 
two  hundred  acres  of  meadow  land,  two  hundred  acres  of  wood  land, 
and  two  hundred  acres  of  land  covered  with  water,  with  the  appurte- 
nances, in  the  township  of  Lodi,  in  the  county  of  Bergen^  as  the 
dower  of  the  said  Maria  Hopper^  of  the  endowment  of  the  said  John 
J.  Hopper,  deceased,  heretofore  her  husband,  and  whereof  she  hath 
nothing. 

b.  By  Wife  and  Second  Husband. 

Form  No.  7943. 

(3  Chit.  PI.  (3d  Am.  ed.)  597.) 

Yorkshire  (to  wit)  —  John  Doe  and  Mary  his  wife  (which  said 
Mary  was  formerly  the  wife  of  Samuel  Short,  deceased,)  by  Jeremiah 
Mason,  their  attorney,  demand  ^gdanst  Richard  Roe  the  third  part  of 
one  undivided  moiety  of  fourteefi  messuages,  fourteen  out  houses, 
fourteen  yards,  fourteen  gardens,  and  two  acres  of  land,  with  the 
appurtenances,  at  Leeds,  in  the  county  of  York,  as  the  reasonable 
dower  of  the  said  Mary  by  the  endowment  of  the  said  Samuel  Shorty 
formerly  her  husband,  by  the  writ  of  our  lord  the  now  king  of  dower, 
whereof  she  hath  nothing,  etc. 

Form  No.  7944. 

(Robinson's  F,  (Va.)  192.)' 

Frederick  county,  to  wit:  John  Ambler  and  Catherine  his  wife,  late 
Catherine  Norton,  and  late  the  wife  of  Johti  H.  Norton,  deceased,  by 
Orrin  Williams,  their  attorney,  demand  against  George  F.  Norton  the 
one-third  part  of  and  in  a  freehold  of  a  certain  part  or  proportion  of 
lot  number  62,  situate  in  the  corporation  of  Winchester,  in  the  parish 

of ,  in  the  county  of  Frederick,  and  within  the  jurisdiction  of 

this  court,  being  part  of  a  lot  on  which  the  storehouse  now  occupied 
by  Timothy  Vail  stands,  extending  28  feet  front  on  London  street, 
beginning  {describing  by  metes  and  bounds')  with  the  appurtenances, 
which  they  claim  as  the  reasonable  dower  of  the  said  Catherine  of 
the  endowment  of  the  said  John  H.  Norton,  deceased,  her  late  hus- 
band, by  writ  of  dower,  whereof  she  or  they  have  nothing,  and 
whereof  they  complain  that  the  said  George  F.  Norton  deforceth 
her,  etc. 

e.  By  an  Infant. 

Form  No.  7945. 

(Precedent  in  William  v.  Gwyn,  2  Saund.  44.)' 

Breconshire,  to  wit.  Sibil  William  widow,  who  was  the  wife  of 
Thomas  William,  by  Lewis  Lloyd  a.ndi  Hugh  Meredith,  who  are  admitted 
by  the  court  of  our  lord  the  king  here  to  prosecute  for  the  said  Sibil, 
who  is  within  age,  as  her  next  friends,  demands  against  Jenkin  Will- 
iam a   third  part  of  the  manor  of  Crickaderne  and  Rhywe,   and  of  Uf. 

1.  This  count  was  filed  in  Ambler  v.  2.  This  same  form  is  given  in  3  Chit. 
Norton,  4  Hen.  &  M.  (Va.)  23.  PI.  (3d  Am.  ed.)  597. 
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messuages,  two  water  corn  grist  mills,  500  acres  of  land,  60  acres  of 
meadow,  100  acres  of  pasture,  100  acres  of  wood,  200  acres  of  furze 
and  heath  with  the  appurtenances,  and  80  shillings  of  rent  in  Llande- 
valley,  Broyulles,  and  Crickaderne,  as  her  dower,  of  the  endowment 
of  the  said  Thomas  her  late  husband,  etc. 

8.  Pleas.i 


1.   Divorce   for   Fault  of   Wife.  —  In 

Stilphen  v.  Houdlette,  60  Me.  447,  it 
was  held  that  while  a  judgment  of  di- 
vorce, a  vinculo,  obtained  by  the  hus- 
band on  his  libel,  is  no  bar  to  the 
granting,  by  the  same  court,  of  a  like 
divorce  to  the  wife  on  her  libel,  yet  the 
former  judgment  defeats  the  wife's 
right  of  dower,  although  her  divorce 
was  granted  "  for  the  fault  of  her  hus- 
band." The  plea  in  this  case,  omitting 
formal  parts,  was  as  follows: 

"2.  And  for  further  plea  the  said 
defendant  comes  and  says  that  the 
plaintiff  ought  not  to  have  dower  of 
the  said  tenements  with  their  appurte- 
nances, because  he  says,  that  the  said 
Francis  Stilphen,  from  whose  endow- 
ment she  claims  dower,  etc.,  and  who 
is  still  alive,  has  been  divorced  from 
the  plaintiff  from  the  bonds  of  matri- 
mony, to-wit:  At  the  supreme  judicial 
court  begun  and  holden  at  Wiscasset, 
within  and  for  the  county  of  Lincoln 
on  the  second  Tuesday  of  May,  A.  D. 
1865",  being  on  the  ninth  day  of  said 
month;  wherein  and  at  which  time  the 
said  Francis  Stilphen  impleaded  the 
said  Betsey  Stilphen,  in  a  petition  and 
libel  for  divorce  from  the  bonds  of 
matrimony,  in  his  own  favor  and 
against  the  said  Betsey, —  which  libel 
was  filed  in  said  court  on  the  24th  day 
of  December,  A.  D.  1^64,  and  a  sum- 
mons thereon  to  the  said  Betsey  issued, 
and  said  libel  and  summons  were  duly 
and  legally  served  upon  the  said  Betsey 
on  the  26th  day  of  said  December; 
which  bonds  of  matrimony  and  cover- 
ture are  and  were  the  same  identical 
bonds  in  the  plaintiff's  writ  above  men- 
tioned; and  thereupon  the  said  libel 
was  continued  in  said  court  from  term 
to  term,  and  such  proceedings  were 
had  that  afterwards,  to  wit,  at  the  same 
term  of  said  court,  as  is  above  set 
forth,  the  said  Francis  Stilphen  by  the 
consideration  of  the  same  court,  was 
divorced  from  the  said  Betsey;  and  it 
was  by  said  court  then  and  there  con- 
sidered and  decreed,  that  the  bonds  of 
matrimony  theretofore  entered  into, 
and  existing  by  and  between  the  said 


Francis  and  Betsey,  for  the  cause  of 
desertion  and  other  causes  set  forth  by 
the  said  Francis  in  his  said  libel,  be  and 
the  same  were  thereby  dissolved,  as 
by  the  record  and  proceedings  thereof, 
now  remaining  in  said  court,  more 
fully  appears;  which  judgment  and 
decree  still  remains  in  full  force  and 
unreversed;  and  this  he  is  ready  to 
verify.  Wherefore  he  prays  judgment, 
if  the  plaintiff  ought  to  have  her  dower 
of  the  said  tenements,  with  theappur- 
tenances,  whereof,  etc.,  of  the  endow- 
ment of  the  said  Francis  Stilphen,  for- 
merly her  husband,  and  for  his  costs. 
3.  And  for  further  plea  the  said  de- 
fendant comes  and  says  that  the  plain- 
tiff ought  not  to  have  her  dower  in  the 
said  tenements  with  their  appurte- 
nances, because  he  says  that  at  the 
time  of  her  supposed  divorce  from  the 
said  Francis  Stilphen,  as  is  in  her  writ 
and  declaration  alleged,  the  bonds  of 
matrimony  did  not  exist  between  the 
plaintiff  and  the  said  Francis  Stilphen, 
and  the  plaintiff  was  not  then  the  wife 
of  the  said  Francis,  and  that  the  bonds 
of  matrimony  theretofore  existing  be- 
tween the  plaintiff  and  the  said  7^rrt««V, 
had  long  before  that  time  been  dis- 
solved, and  the  said  Francis  had  long 
before  that  time  been  legally  divorced 
from  the  plaintiff,  from  the  bonds  of 
matrimony,  to  wit,  at  the  term  of  our 
supreme  judicial coViXX.  begun  and  holden 
at  Wiscasset,  within  and  for  the  county 
of  Lincoln,  on  the  secotid  Tuesday  of 
May,  A.  D.  1845",  being  the  ninth  day  of 
said  month,  the  said  Francis  Stilphen 
impleaded  the  said  Betsey  Stilphen  in  a 
petition  and  libel  for  divorce  from  the 
bonds  of  matrimony  in  his  own  favor 
and  against  the  said  Betsey,  which  libel 
was  entered  in  said  court,  on  the  24th 
day  of  December,  a.  d.  186^,  and  duly 
and  legally  served  upon  the  said  Betsey 
on  the  26th  day  of  the  same  December, 
and  was  thence  continued  in  said  court 
from  term  to  term,  to  the  May  term 
thereof,  above  mentioned;  and  there- 
upon such  proceedings  were  had,  that 
thereafterwards,  to  wit,  at  the  same 
term  of  said  court,  as  is  above  set  forth, 
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a.  That  Defendant  was  Always  Ready  to  Render  Dower." 

Form  No.  7946. 
(3  Chit.  PI.  (3d  Am.  ed.)  598.) 

( Title  of  court  and  cause  as  in  Form  No.  2228. ) 

And  the  said  Richard  Roe,  by  William  West,  who  is  admitted  by  the 
court  of  the  king  here  to  defend  in  this  behalf  for  the  said  Richard 
Roe,  who  is  under  the  age  of  twenty-one  years,  as  the  guardian  of 
the  said  Richard  Roe,  cometh  and  saith,  that  from  the  death  of  the 
said  John  Doe,  late  husband  of  the  said  Jane  Doe,  he  hath  been 
always  ready,  and  still  is  ready,  to  render  to  the  said  Jane  Doe  her 
dower  of  the  said  tenements  and  premises,  with  the  appurtenances, 
and  rendereth  the  same  here  in  court  to  the  saidy^w^  Doe. 

Form  No.  7947. 

(Precedent  in  Hopper  v.  Hopper,  22  N.  J.  L.  716.) 

\New  Jersey  Supreme  Court. 
J<^cob  J.  Hopper  \^^^^^^^^ 

^      •  f  Plea  12 

Maria  Hopper.    )  '  ^ 

And  the  S3.\6.  Jacob  J.  Hopper^  by  E.  R.  V.  Whitehead,  his  attorney, 

comes  and  defends  the  wrong  and  injury  when,  etc.     And  as  to  all 

that  part  and  parcel  of  land,  with  the  appurtenances,  in  the  township 

of  Lodi,  in  the  county  of  Bergen  aforesaid,  bounded  and  described  as 

the  said  Francis  Stilphen,   by  the  con-         1.  This  is  a  plea  that  can  be  pleaded 

sideration  of  the  same  court,  was  di-  only    by    the    heir.      Accordingly    in 

vorced  from  the  said  Betsey;  and  it  was  Woodruff   v.  Brown,    17   N.   J.  L.   247, 

by  said  court  then  and  there  considered  the  following  plea  was  held  insufficient, 

and  adjudged,  that  the  bonds  of  matri-  to  wit:  "  And  for  further  plea  in  this 

mony,   theretofore    entered    into,    and  behalf,  by  leave  of  the  Court  here,  for 

existing    by    and    between     the     said  this  purpose  first  had  and  obtained,  ac- 

Francis  and    the    said  Betsey^    for    the  cording  to  the  form  of   the  Statute   in 

cause  of  desertion  and  other  causes  set  such  case  made  and  provided,  the  said 

forth  by   the    said  Francis  in   his   said  Benjamin  says,  that  from  the  death  of 

libel,   be  and   the   same   were  thereby  the  said  Silas,  to  the  time  when  he  the 

dissolved,   as   by    the    record  and   pro-  said  Benjamin  became   tenant   of    the 

ceedings  thereof  now  remaining  in  said  said  freehold,    the   heirs   of    the   said 

court,  more  fully  appears,  which  bonds  Silas,  in  whom  the  said  freehold  then 

of  matrimony   and  coverture  are   and  was,  always  were   ready  to  render  to 

were   the  same  identical  bonds  in  the  the  said  plaintiff,  her  dower  of  the  said 

plaintiff's   writ  and   declaration  above  freehold;  and  that  he  the  said  j5(?«7aw?«, 

mentioned;    which  judgment    and  de-  from  the  time  he  became  tenant  of  the 

cree  still  remains  in  full  force  and  un-  said  freehold,   always  was  and  still  is 

reversed;  and  this  he  is  ready  to  verify,  ready  to  render  to  the  said  Mary,  her 

Wherefore    he  prays   judgment   if  the  dower   of  the   said  freehold;  and  this 

plaintiff  ought  to  have  her  dower  of  the  he  the  said  Benjamin  is  ready  to  verify; 

said     tenements,     with    the    appurte-  wherefore    he    prays  judgment  if    the 

nances,    whereof,    etc.,   of   the  endow-  said  Mary  ought  to  have  any  damages 

ment     of    the    said   Francis     Stilphen,  against   him,   by  reason  of  the  deten- 

formerly  her    husband,    and    for     his  tion    of    her    dower    of    the    freehold 

costs."  aforesaid." 

Assignment   by   Commissioners.  —  For        2.  The  words  enclosed  by  [  ]  will  not 

an  insufficient  plea  of  assignment   of  be  found  in  the  reported  case,  but  have 

dower   by  commissioners  see  Hess  v.  been  added  to  render  the  form   com- 

Cole,  23  N.  J.  L.  117.  plete. 
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follows,  to  wit:  {describing  three  tracts  by  metes  and  bounds).  All  which 
tracts  and  parcels  of  land  and  premises  above  described  are  parts 
and  parcels  of  the  said  several  tracts  and  parcels  of  land,  tenements, 
and  premises,  in  the  said  demand  of  the  said  Maria  Hopper  men- 
tioned, and  whereof  the  said  Maria  Hopper  claims  to  be  endowed,  he, 
the  ssiid  Jacob  J.  Hopper,  says,  that  from  the  death  of  the  ssad  John 
J.  Hopper,  late  husband  of  the  said  Maria  Hopper,  he,  the  said  Jacob, 
hath  been  always  ready,  and  is  still  ready  to  render  to  the  said  Maria 
Hopper  her  dower  of  the  said  tenements  and  premises,  with  the 
appurtenances,  and  rendereth  the  same  in  court  here  to  the  said 
Maria  Hopper. 

And  as  to  the  residue  of  the  said  lands  and  tenements  mentioned 
in  the  said  demand  of  the  said  Maria  Hopper,  and  whereof  the  said 
Maria  claims  to  be  endowed  as  aforesaid,  he,  the  sdi[d  Jacob  J. 
Hopper,  says  he  cannot  render  to  the  said  Maria  Hopper  her  dower 
thereof,  or  any  part  thereof,  because  he  saith  that  he,  the  said  Jacob 
J.  Hopper,  was  not,  on  the  day  of  suing  forth  the  original  writ  of  the 
said  Maria  Hopper,  nor  at  any  time  since  has  been  tenant  thereof, 
and  this  he  is  ready  to  verify:  wherefore,  as  to  the  said  residue  of 
the  said  lands  and  tenements,  he  prays  judgment  of  the  said  writ, 
and  that  the  same  may  be  quashed. 

b.  Of  Bequest  in  Lieu  of  Dower.' 

Form  No.  7948. 

(Precedent  in  BufBnton  v.  Fall  River  Nat.  Bank,  113  Mass.  246.)' 
INancy^B^Buffinton  \  j^^.^^^^  ^^^_  ^^ 

The  Fall  River  National  Bank.  )  ■-■ 

And  the  said  Fall  River  National  Bank  comes  and  says  that  the  said 
Nancy  B.  Buffinton  ought  not  to  have  her  dower  of  the  premises 
described  in  the  said  writ,  by  the  endowment  of  the  said  Israel  Buf- 

1.  Precedent. —  In  Bradford  v.  Kent,  riage  io  Jesse  Kent,  one  of  the  plaintiffs 
43  Pa.  St.  475,  the  following  plea  was  in  this  suit,  and  that  she  selected  the 
held  sufficient,  to  wit:  "  And  now,  personal  property  mentioned  in  said 
March  26th,  1862,  the  defendants  come  will  from  the  property  of  said  Bradford, 
and  defend  the  wrong,  and  say,  that  deceased,  and  the  same  was  appraised 
the  said  plaintiffs  should  not  maintain  and  set  apart  to  her  separate  use,  and 
their  action,  because  that  said  Henry  that  the  possession  of  the  same  was  de- 
Bradford,  deceased,  by  virtue  of  whose  livered  to  the  said  Hannah  Bradford, 
seisin  the  female  plaintiff  claims  dower,  the  female  plaintiff." 
by  his  last  will  and  testament,  dated  2.  In  this  case  it  was  held  that  a 
the day  of  March,  1S4J,  and  duly  widow  who  does  not  waive  the  pro- 
registered  in  the  office  of  the  register  visions  made  for  her  in  her  hus- 
of  wills  in  and  for  said  county,  did,  band's  will  when  it  does  not  plainly 
inter  alia,  devise  his  real  estate  afore-  appear  by  it  that  he  intended  that  she 
said  to  the  said  Hannah  Bradford  iox  should  have  such  provisions  in  addition 
and  during  her  natural  life,  provided  to  the  dower  is,  by  Stat.  (1861),  c.  164, 
she  remained  his  widow,  and  certain  barred  from  claiming  lands  aliened  in 
personal  estate  therein  mentioned  abso-  his  lifetime. 

lutely;  and  that  the   said  Hannah   re-         3.  The  words  enclosed  by  [  ]  will  not 

mained  in  possession  of  said  real  estate  be  found  in  the  reported  case,  but  have 

for  several  years,  to  wit,  till  her  mar-  been  added  to  render  the  form  complete. 
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finton^  heretofore  her  husband,  and  is  not  dowable  thereof,  because 
it  says  that  during  the  life  time  of  said  Israel  Buffinto7i,  to  wit,  on 
the  oth  day  oi  May,  a.  d.  iS^^",  said  premises  were  levied  upon  and 
seized  by  James  Wixon,  a  deputy  sheriff  of  said  county  of  Bristol,  as 
the  property  of  said  Israel  Buffinton,  under  and  by  virtue  of  an 
execution  duly  issued  from  the  Superior  Court  for  said  county  of 
Bristol,  against  said  Israel  Buffinton  in  favor  of  said  bank,  for 
%S,8J(8.Ji.Sy  and  were  set  off  under  and  by  virtue  of  said  execution,  a 
copy  whereof,  with  the  officer's  return  thereon,  is  hereto  annexed  by 
said  deputy  sheriff,  in  full  satisfaction  of  the  same,  and  have  since 
been  held  and  possessed  by  said  bank,  pursuant  to  said  levy,  seizure 
and  set-off,  and  the  debt  of  said /i-ra^/ has  been  thereby  met;  and 
the  defendant  further  says  that  said  Israel  Buffinton  died  on  or 
about  the  30th  day  of  December,  a.  d.  i87(9,  possessed  of  a  large 
estate,  which  he  disposed  of  by  a  last  will  and  testament,  which  was 
duly  proved  and  allowed  by  the  Probate  Court  for  said  county  of 
Bristol,  on  the  3d  day  oi  February,  a.  d.  i87i,  and  to  the  knowledge 
of  the  plaintiff,  and  a  copy  whereof  is  hereto  annexed;  that  by  said 
last  will  and  testament,  he  devised  to  said  Nancy  B.  Buffinton,  in  fee 
simple,  one  half  part  of  all  his  estate,  owned  by  him  at  the  time  of 
his  decease;  that  the  amount  so  devised  to  her  greatly  exceeded  in 
value  her  dower  or  thirds  and  distributive  share  in  the  estate  of  said 
Israel,  and  that  she  has  filed  in  the  probate  office  aforesaid  no  written 
waiver  of  the  provisions  made  for  her  as  aforesaid,  in  said  will,  but 
has  accepted  the  same,  and  is  now  in  the  enjoyment  thereof,  and  that 
the  same  does  not  appear  from  said  will  to  have  been  intended  to  be 
an  addition  to  her  dower;  and  this  the  said  defendant  is  ready  to 
verify:  Wherefore  it  prays  judgment  if  the  "iaxd.  Nancy  B.  Buffinton 
ought  to  have  dower  of  the  said  premises  in  her  said  writ  mentioned 
and  described  with  the  appurtenances,  by  the  endowment  of  the  said 
Israel  Buffinton,  formerly  her  husband. 

[By  its  Attorney, 

T.  M.  Stetson.^- 
Form  No.  794  9- 
(Precedent  in  Clough  v.  Elliott,  23  N.  H.  183.) 

[(71fV/<?  of  court  and  cause  as  in  Form  No.  7008.^ 

And  the  said  defendants  come  and  defend,  etc.,  when,  etc.,  and 
say]^  That  the  said  Alpheus  and  Barney  ought  not  to  have  and  main- 
tain their  action  aforesaid,  because  they  say  that  one  Jonathan  Foui- 
ler,  late  of  Hopkinton,  in  said  county,  at  %a\A  Hopkinton,  on  \ht. first  day 
of  August,  i836,  was  seised  of  said  lands  with  the  appurtenances  in 
his  desmesne,  as  of  fee,  and  being  so  seized  did  then  and  there  make 
his  last  will  and  testament  in  writing,  in  due  and  legal  form,  a  copy 
whereof,  duly  authenticated,  they  bring  here  into  court;  and  therein 
among  other  things  devised  said  lands  with  the  appurtenances  to  said 
Chase  Fowler,  his  son,  with  provisions  that  Hannah,  the  wife  of 
said  Jonathan,  should  ho.  maintained  as  follows,  to  wit:  that  the  said 
Hannah  should  have,  during  the  term  of  her  natural  life,  the  use  and 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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occupancy  of  the  property  hereinafter  named,  to  wit:  of  all  the 
household  furniture  of  said  Jonathan  and  of  the  south-east  foreroom 
in  the  house  of  the  said  Jonathan  —  which  said  house  is  part  and  parcel 
of  the  lands  aforesaid  —  that  she  should  have  a  right  to  as  much  of 
the  kitchen,  chamber  and  cellar  of  said  house,  as  should  be  necessary 
for  her  use;  that  she  should  have  pine  wood  suitable  and  sufificient 
for  her  fire,  and  put  into  the  wood-house;  that  she  should  have  one- 
third  of  all  the  produce  of  the  farm  of  said  Jonathan,  excepting  the 
hay-fodder  and  pasturing  —  which  said  farm  includes,  and  is  the  rest 
and  all  the  remaining  parts  and  parcels  of  the  lands  aforesaid;  also 
that  sdddJfannah  should  have  one  cow  and  two  sheep,  to  be  well 
kept  for  her,  and  a  horse  and  carriage  furnished  her  whenever  she 
would  wish  to  ride  abroad;  and  the  defendants  further  say  that 
afterwards,  to  wit:  on  the  seventh  day  of  September,  i2>JfO,  at  said 
Hopkinton,  said  Jonathan  died,  seized  as  aforesaid,  and  the  said 
Hannah  survived  him  and  still  survives;  that  the  said  will  was  duly 
proved  and  approved  in  the  court  of  probate  for  Merrimack  county, 
at  Concord,  in  said  county,  on  the  twenty-third  day  of  October,  i8^0, 
and  the  said  Hannah,  being  the  widow  of  said  Jonatha?i,  then  and 
there  agreed  to  said  will,  and  accepted  its  provisions  aforesaid; 
whereby  the  maintenance  of  said  Hannah,  as  aforesaid,  became  and 
was  and  still  is  a  charge  upon  the  lands  aforesaid  and  running  with 
the  said  lands;  that  said  Chase  entered  under  the  will  aforesaid,  and 
afterwards,  to  wit:  on  the  twenty-ninth  day  of  October,  \^Jf.2,  at  said 
Hopkinton,  by  his  deed  of  that  date,  duly  executed,  acknowledged 
and  recorded,  and  here  in  court  produced,  bargained,  sold  and  con- 
veyed all  his  right,  title,  seizure  and  estate  to  and  in  said  lands,  with 
the  appurtenances,  to  Eunice,  his  sister,  one  of  the  defendants,  who 
is  now  the  wife  of  said  Henry,  the  other  defendant,  and  the  said 
Eunice  entered  and  was  possessed  of  said  lands;  and  after  said  sale, 
the  said  Eunice,  before  her  marriage  to  said  Henry,  and  the  said  Henry 
and  Eunice  since  their  intermarriage,  have  maintained,  and  still  do 
maintain  the  said  Hannah,  according  to  the  provisions  of  the  will 
aforesaid ;  and  the  defendants  further  say  that  neither  has  said  Par- 
ney,  before  her  marriage  to  said  Alpheus,  nor  have  said  Alpheus 
and  Parney,  since  that  time,  borne  and  discharged,  or  offered  to 
bear  and  discharge,  a  reasonable  and  just  proportion  of  the  expense 
of  said  maintenance,  nor  do  they:  but  though  thereunto  requested, 
at  ssad  Hopkinton,  on  the  thirtieth  day  of  October,  i8-^,  by  the  defend- 
ants, did  refuse  and  still  refuse :  and  the  said  Henry  and  Eunice  say  that 
the  said  Chase,  neither  at  the  time  when  he  married  the  said  Parney, 
nor  at  any  time  afterwards  was  seized  of  the  said  lands  with 
their  appurtenances,  except  by  his  entry  as  aforesaid,  under  and  by 
virtue  of  the  last  will  and  testament  of  Jonathan  Fowler  aforesaid. 
All  of  which  's>2i\di  Henry  2Si6i  Eunice  are  ready  to  verify  —  wherefore 
they  pray  judgment,  if  said  Alpheus  and  Parney  shall  maintain  their 
action  aforesaid,  and  for  their  costs. 

[By  their  attorney:         John  W.  Fowler. "^ 

1.  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case,  but  has 
been  added  to  render  the  form  complete. 
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Form  No.  7950. 

(Robinson's  F.  (Va.)  192.)* 

(  Title  of  court  ana  cause. ) 

And  the  said  tenant,  by  leave  of  the  court,  and  by  virtue  of  the  act 
of  assembly  in  such  case  made  and  provided,  for  further  plea  saith 
that  the  said  demandants  ought  not  to  have  and  maintain  their  action 
aforesaid  against  him,  because  he  says  that  during  the  coverture  of 
the  said  Catherine  with  the  said  John  H.  Norton.,  to  wit,  on  the  19ih 
day  of  November.,  1792,  the  said  John  H.  Norton  duly  made  and 
executed  his  last  will  and  testament,  whereby  the  said  John  devised 
that  the  said  Catherine  his  wife  should  receive  an  annual  income  of 
£,150  during  her  life,  out  of  the  estate  of  the  said  John,  and  that  she 
should  ha've  the  full  use  of  the  mansion  house  and  other  houses  of 
the  said  John  where  the  said  John  did  then  live,  together  with  the 
ground  on  which  they  stand,  and  the  garden,  stable  and  stable-lot, 
during  the  life  of  the  said  Catherine,  likewise  the  free  use  of  all  the 
household  and  kitchen  furniture,  plate,  linen,  pictures,  books,  car- 
riages, horses,  cattle  and  house  servants  for  her  life,  and  the  said  John 
did,  in  and  by  the  said  will,  also  give  and  bequeath  to  the  said 
Catherine  mulatto  Hannah  and  her  issue;  and  the  said  John  did  after- 
wards, during  the  coverture  of  the  said  Catherine  with  him,  to  wit, 
on  the  6th  day  of  January,  lldJf.,  duly  make  and  publish  a  codicil  to 
his  said  will,  whereby  he  bequeathed  to  the  said  Catherine  £200  dur- 
ing her  life,  in  lieu  of  the  said  £150  bequeathed  to  her  in  the  said  will, 
and  did  moreover  bequeath  to  the  said  Catherine  black  Betty  and  her 
issue;  and  the  sdad.  John  did  also,  during  the  coverture  of  the  said 
Catherine  wfxth.  him,  to  wit,  on  the  13th  day  of  October,  1795,  duly  make 
and  publish  one  farther  codicil  to  his  said  will,  whereby  he  bequeathed 
to  the  said  Catherine  all  the  plate  to  which  he  was  entitled  on  the 
death  of  Mrs.  Mary  Pettis  —  which  said  will  and  the  codicils  annexed 
thereto  have,  since  the  death  of  the  said  John,  been  duly  proved  and 
recorded  in  the  court  of  Frederick  county,  and  are  now  in  full  force. 
And  the  said  tenant  in  fact  saith  that  the  said  several  bequests  and 
devises  in  the  said  will  and  codicils  before  set  forth  were  in  lieu  of 
the  said  Catherine's  right  of  dower  in  the  estate  of  the  szidjohn  and 
that  the  said  Catherine  did,  after  the  death  of  the  said  John  and 
before  the  commencement  of  this  suit,  actually  enter  into  and  occupy 
the  greatest  part  of  the  property  so  as  aforesaid  devised  to  her,  to 
wit,  the  mansion  house  and  other  houses  where  the  said  John  did  live, 
and  the  stable  and  stable-lot  and  garden,  and  hath  ever  since  been 
in  the  possession  and  occupation  thereof,  in  lieu  of  her  dower  afore- 
said. And  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment 
if  the  said  demandants  their  action  aforesaid  against  him  ought  to 
have  or  maintain,  etc. 

e.  That  Husband  was  Not  Seised  of  an  Estate  of  Inheritanee. 

Form  No.  7951. 
(Robinson's  F.  (Va.)  192.)' 
{Title  of  court  and  cause.) 

1.  This  is  tenant's  second  plea  in  2.  This  plea  and  similiter  are  copied 
Ambler  v.  Norton,  4  Hen.  &  M.  (Va.)  23.     from  the  record  in  Ambler  v.  Norton,  4 
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The  said  tenant  comes  and  defends  the  force  and  injury,  when,  etc., 
and  says  that  the  said  demandants  ought  not  to  have  and  maintain 
their  action  aforesaid  against  hiin,  because  he  says  that  the  said  John 
H.  Norton  or  any  other  person  to  his  use,  was  not,  at  any  time  during 
the  coverture  of  the  said  Catherine  with  him,  seized  of  an  estate  of 
inheritance  in  the  premises  in  the  declaration  mentioned,  or  of  any 
part  thereof,  and  of  this  he  puts  himself  upon  the  country;  and  the 
demandants  Ukewise. 

d.  That  Demandant  and  Deceased  were  Not  Married. 

Form  No.  7952. 

(3  Chit.  PI.  (3d  Am.  ed.)  sgg.y 

{^Title  of  court  and  cause  as  in  Form  No.  2228.^ 

And  the  said  Richard  Roe,  by  Jeremiah  Mason,  his  attorney,  comes 
and  says  that  the  said  Jane  Doe  ought  not  to  have  her  dower  in  this 
behalf  as  having  been  the  wife  of  the  said  John  Doe,  deceased,  because 
he  says  that  the  said  Jane  Doe  never  was  accoupled  to  the  said  John 
Doe,  deceased,  in  lawful  matrimony,  and  this  the  said  Richard  Roe  is 
ready  to  verify,  and  therefore  he  prays  judgment  if  the  said  y<z«^  Doe 
ought  to  have  her  dower  of  the  messuages  and  tenements  aforesaid, 
and  the  appurtenances.^ 

e.  That  Wife  Eloped  from  Husband  and  Lived  in  Adultery.' 
Form  No.  7953. 

(3  Chit.  PI.  (3d.  Am.  ed.)  600.)* 

(^Title  of  court  and  cause  as  in  Form  No.  2228?) 

And  the  said  Richard  Roe  by  Jeremiah  Mason  his  attorney  comes 
and  says,  that  said  John  Doe  and  Mary  his  wife,  ought  not  to  have 
the  dower  of  the  said  Mary  of  the  said  one  undivided  moiety  of  the 
said  tenements  and  premises  in  the  said  declaration  mentioned,  with 
the  appurtenances,  by  the  endowment  of  the  said  Samuel  Short,  for- 
merly her  husband,  because  he  the  said  Richard  Roe  says,  that  the  said 

Hen.  &  M.  (Va.)  23.     See  also  Directors  betts  and   in   the  time  when  the   said 

of    Poor,    etc.,    v.    Royer,    43    Pa.    St.  John    G.    Tibbetts  was  on  a  voyage    to 

146.  Europe,  committed  the  crime  of  adul- 

1.  See  also  a  form  in  Directors  of  tery,  with  the  said  Francis  Cogswell,  and 
Poor,  etc.,  V.  Royer,  43  Pa.  St.  146.  thereupon,  then  and  there,  and  contin- 

2.  Conclusion.  —  If  this  plea  conclude  ually  thereafterwards  lived  in  adultery 
by  tendering  an  issue  to  the  country,  it  with  the  said  Francis,  during  the  whole 
is  bad  on  demurrer.  Freeman  z/.  Free-  life  of  the  %Si\6.  John  G.  Tibbetts,  to  wit, 
man,  39  Me.  426.  at  Z^c^z/^r  aforesaid  —  and  the  said  Zy^i'a, 

3.  Must  Allege  Elopement. —  In  Cogs-  further  in  fact,  says,  that  the  S2iiA  John 
well  V.  Tibbetts,  3  N.  H.  41,  the  defend-  G.  Tibbetts  in  his  life  time,  was  not  at 
ant  pleaded  in  bar  "that  the  said  any-time,  after  the  said  Elizabeth  so 
Elizabeth  heretofore,  and  in  the  life  committed  the  crime  of  adultery  with 
time  of  the  said  John  G.  Tibbetts  and  the  said  Francis,  voluntarily  or  in  any 
during  her  coverture  with,  and  while  other  manner  reconciled  to  the  said 
she  was  the  wife  of  the  ^oXA  John  G.  ^//zai^^/Zi,  and  this,"  etc.  On  demurrer, 
Tibbetts,x.o-vi\\.,onX\ic.iothJune,i%iQ,2X  this  plea  was  adjudged  insufficient,  as 
Dover  aforesaid,  of  her  own  accord,  it  did  not  allege  that  the  wife  eloped 
and  without  the  license  or  consent,  and  with  the  adulterer. 

against  the  will  of  the  saXAJohn  G.  Tib-        4.  See  Va.  Code  (1887),  g  2273. 
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Mary  heretofore,  and  in  the  life-time  of  the  said  Samuel  Short  and 
during  her  coverture  with  and  whilst  she  was  the  wife  of  the  said 
Samuel  Short,  to  wit,  on  the  tenth  day  of  May,  a.  d.  17S3,  at  the  parish 
of  Tutisbury  aforesaid,  of  her  own  accord,  and  without  the  licence  or 
consent,  and  against  the  will  of  the  said  Samuel  Short,  eloped  from  and 
left  him  the  said  Samuel  Short  her  said  husband,  and  thereupon  then 
and  there  and  continually  afterwards  lived  in  adultery  with  the  said 
John  Doe  during  the  whole  life  of  the  said  Samuel  Short,  to  wit,  at  Tuns- 
bury,  aforesaid ;  and  the  said  Richard  Roe  further  in  fact  says,  that 
the  said  Samuel  Short,  in  his  life-time  was  not  at  any  time  after  the 
said  Mary  so  as  aforesaid  eloped  from  the  said  Samuel  Short  or  whilst 
or  after  the  said  Mary  eloped,  lived  from  the  said  Samuel  Short  in 
adultery  with  the  said  John  Doe  voluntarily,  or  in  any  manner  recon- 
ciled to  the  said  Mary,  and  this  he  the  said  Richard  Roe  is  ready  to 
verify;  wherefore  he  prays  judgment  if  the  %2\A  John  Doe  and  Mary 
ought  to  have  the  dower  of  the  said  Mary  of  the  said  one  undivided 
moiety  of  the  said  tenements  and  premises  in  the  said  declaration 
mentioned,  with  the  appurtenances,  by  the  endowment  of  the  said 
Samuel  Short,  formerly  her  husband,  etc. 

9.  Judg-ment.i 

Form  No.  7954. 
(Precedent  in  2  Saund.  44,  note  4.)' 
And  the  said  Jenkin  by  William  Watkins  his  attorney  comes,  and 
says  nothing  in  bar  or  preclusion  of  the  said  Sibil  whereby  the  said 
6"/^// remains  undefended  therein  against  the  said  Jenkin.  Therefore  it 
is  considered  that  the  said  Sibil  recover  against  the  said  Jenki?i  her 
seisin  of  the  third  part  above  demanded  with  the  appurtenances  to 
be  held  by  her  in  severalty  by  metes  and  bounds  and  the  said  Jenkin 
in    mercy,   etc.     And   thereupon    the    said    Sibil  says   that   Thomas 

1.  Precedents.  —  In  Dennis  v.  Dennis,  ages  in  the  whole  amount  to  £^3°  ^nd 

2   Saund.  328,  the   final   judgment   on  the  said  ^/-ja^^^  in  mercy,  etc.,  whereof 

verdict  was  as  follows,  to  wit:  £48  los  are  assigned  to  Thomas  Robin- 

"  Therefore  it  is  considered  that  the  son^  esq.,  clerk  of  our  lord  the  king." 
said /^ra«f^j- do  recover  against  the  said         In  Taylor  z/.  Brodrick,  i   Dana  (Ky.) 

.ffrz^d?^  as  well  her  seisin  of  a  third  part  345,  the   judgment   on  verdict  was  as 

of   the   said    manors,    tenements    and  follows,  to  wit: 

rents,  with  the  appurtenances  and  of  "Therefore,  it  is  considered  by  the 
the  advowson  aforesaid,  to  hold  to  her  court,  that  the  plaintiif  recover  against 
in  severalty  by  metes  and  bounds,  as  thesaid  defendant.according  tothefind- 
the  value  of  a  third  part  of  the  said  ing  of  the  jury  in  their  verdict  aforesaid, 
manors,  tenements  and  rents  with  the  one-third  part,  by  metes  and  bounds, 
appurtenances  and  advowson  aforesaid,  her  dower  in  the  lots  Nos.  no,  izy.  128, 
from  the  time  of  the  death  of  the  said  i2g,  ijo  and  /j/,  in  the  town  of  Wash- 
Edward,  heretofore  her  husband,  which  ington,  which  came  to  be  owned  and 
said  value,  from  the  time  of  the  death  possessed  by  the  defendant,  and  who 
of  the  said  Edward  heretofore  her  hus-  now  lives  in  the  possession  thereof,  ac- 
band,  amounts  to  £47^  and  her  dam-  cording  to  the  value  and  condition  of 
ages  aforesaid  to  £14  by  the  jurors  the  said  lots  at  the  date  of  the  convey- 
aforesaid  in  form  aforesaid  assessed,  ance  made  by  the  said  David  S.  Brod- 
and    also  £41  for    her   said    costs    and  rick." 

charges,  by  the  court  here  adjudged  of        2.  This  same  form  is  given  in  3  Chit, 

increase  to  the  said  Frances  and  with  PI.  (3d  Am.  ed.)  605. 
her  assent;  which  said  value  and  dam- 
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William  her  late  husband  on  the  tenth  day  of  May,  a.  d.  1116,  died 
seised  with  the  tenements  aforesaid  with  the  appurtenances  in  his 
demesne  as  of  fee,  and  prays  a  writ  of  our  said  lord  the  king  to  be 
directed  to  the  sheriff  of  the  said  county  of  Brecon,  as  well  to  give 
her  the  full  seisin  of  the  third  part  aforesaid,  with  the  appurtenances 
to  be  held  by  her  in  severalty  by  metes  and  bounds,  as  to  enquire  of 
the  damages,  and  it  is  granted  to  her,  returnable  here  on  the  tenth 
day  oi/une,A.  D.  1779.  At  which  day  here  comes  the  said  Sibil  hy 
her  said  attorney,  the  said  sheriff,  to  wit,  John  Herbert,  esq.,  now 
returns  that  he  by  virtue  of  the  said  writ  to  him  directed  on  the  tenth 
day  oi  May  last  past  did  cause  the  said  Sibil  to  have  full  seisin  of  the 
third  part  of  the  tenements  aforesaid  with  the  appurtenances,  that  is 
to  say  of  one  messuage  {Here  describe  the  premises  delivered  by  the 
sheriff  to  the  demandant  and  in  whose  occupation  they  are  according  to  the 
description  of  the  recital')  to  hold  the  same  to  the  said  Sibil  in  sever- 
alty, by  metes  and  bounds  for  and  in  the  name  of  the  whole  dowry  of 
the  said  »S/i^//,  of  ■  the  tenements  aforesaid  with  the  appurtenances, 
happening  to  her  by  the  death  of  the  said  Thomas  William  her  late 
husband,  as  by  the  said  writ  he  was  commanded,  etc.  The  said 
sheriff  also  returns  here  a  certain  inquisition  taken  before  him  at  the 
house  of  John  Doe  at  Shrewsbury  in  said  county  the  fifteenth  day  of 
May  last  past  by  the  oath  of  twelve  good  and  lawful  men  by  virtue 
of  the  writ  aforesaid  taken  by  which  it  is  found  that  the  said  Thomas 
William  heretofore  the  husband  of  the  said  Sibil  in  the  said  writ 
named  on  the  tenth  day  of  May  in  the  year  of  our  Lord  1776,  died 
seised  of  and  in  the  said  tenements  with  the  appurtenances  in  the  said 
writ  specified  in  his  demesne  as  of  fee,  and  that  the  said  tenements 
with  the  appurtenances  are  of  the  clear  yearly  value  in  all  issues 
beyond  reprises  of  £300,  and  that  three  years  are  elapsed  from  the 
death  of  the  said  Thomas  William  until  the  suing  out  of  the  said  inqui- 
sition, and  that  the  said  Sibil  has  sustained  damages  by  reason  of  the 
detaining  of  the  said  dower  beyond  the  value  aforesaid,  and  also  over 
and  above  her  costs  and  charges  by  her  about  her  suit  in  this  behalf 
expended  to  £^80,  and  for  those  costs  and  charges  to  Jfi  shillings. 
Therefore  it  is  considered  that  the  said  Sibil  recover  against  the  said 
Jenkin  as  well  the  value  of  the  third  part  of  the  tenements  aforesaid, 
with  the  appurtenances  from  the  time  of  the  death  of  the  said 
Thomas  William  her  late  husband,  until  the  suing  out  of  the  said  inqui- 
sition, which  said  value  amounts  to  £,800,  as  her  damages  aforesaid 
to  £82  by  the  inquisition  aforesaid  in  form  aforesaid  found,  and  also 
£100J0^hy  the  court  here  adjudged  of  increase  to  the  said  Sibil aX. 
her  request,  for  her  costs  and  charges  as  aforesaid,  which  said  value 
and  damages  in  the  whole  amount  to  £Jf82  and  lOs,  etc. 

10.  Writ  of  Seisin  of  Dower. 

a.  In  General. 

Form  No.  79  5  5-' 

The  State  of  New  Hampshire. 
Strafford,  ss.     To  the  Sheriff  of  any  County  or  his  Deputy. 

1.  New  Hampshire.  —  Pub.  Stat.  (1891),  c.  242,  §  6. 
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(seal)  ^YhevediS  Jane  Doe,  of  Madbury,  by  the  consideration  of 
the  Supreme  Court,  holden  at  Dover,  in  said  county  of  Strafford,  on 
the  first  Tuesday  of  September,  i898,  recovered  judgment  against 
Samuel  Short,  of  said  Madbury,  for  seisin  of  such  part  of  a  certain 
(describing  the  lands')  with  the  appurtenances,  as  will  produce  a  yearly 
income  equal  to  one-third  part  of  the  yearly  income  thereof,  as  her 
dower  in  said  {describing  lands'),  and  the  sum  of  one  hundred  dollars, 
damages,  and  costs  taxed  at  fifty  dollars,  as  appears  of  record.  We 
command  you,  therefore,  that  without  delay  you  cause  to  be  set  off 
by  three  discreet  and  disinterested  men  of  the  neighborhood,  to  the 
said  Jane  Doe  her  dower  aforesaid.  We  also  command  you  that  of 
the  goods,  chattels,  or  lands  of  the  said  Safnuel  Short,  in  your  pre- 
cinct, you  cause  to  be  levied  and  paid  to  said  Jane  Doe  the  aforesaid 

sum,  with  lawful  interest  thereon,  and dollars  more,  for  this 

writ  and  your  own  fees,  and  in  default  thereof,  to  arrest  the  said 
Samuel  Short  and  commit  him  to  jail,  and  the  keeper  of  the  jail  is 
required  to  detain  him  in  custody  until  he  pays  the  same,  with  your 
fees,  or  until  he  is  discharged  by  the  said  Jane  Doe,  or  otherwise, 
according  to  law;  and  make  return  of  this  writ  with  your  doings 
thereon,  into  said  court,  to  be  holden  "at  Dover,  in  said  county,  upon 
the  first  Tuesday  of  October,  iW8. 

Witness:     John  Marshall,  Esq.,  the  eighth  day  of  September,  i898. 

John  Hancock,  Clerk. 
Form  No.  7956. 
(Graydon's  F.  (^Pa.  rSig).  p.  273.) 

{Commencing  as  in  Form  No.  7932,  and  continuing  down  to  *.) 

Whereas,  Jane  Doe  lately,  that  is  to  say,  on  the  fifth  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
eight,  before  our  justices  at  our  county  Court  of  Common  Fleas,  held 
at  Carlisle,  for  the  county  of  Cumberland,  recovered  against  Samuel 
Short,  of  Cumberland  county,  saddler,  one-third  part  of  one  messuage 
{describing  all  the  lands  in  which  dower  was  recovered)  with  the  appur- 
tenances, as  the  dower  of  her  the  ^^S.^  Jane  of  the  endowment  oi  John 
Doe,  deceased,  her  late  husband  by  our  writ  of  dower,  whereof  she 
nothing  hath,  etc.  Therefore  we  command  you,  that  the  aforesaid 
Jane,  her  full  seisin  of  one-third  part  of  the  said  {describe  lands  as 
above)  with  the  appurtenances,  to  be  held  by  her  in  severalty,  by  mete 
and  bounds,  without  delay  you  cause  to  have.  And  how  you  shall 
execute  this  our  writ  you  cause  to  be  made  manifest  to  our  justices 
aforesaid,  at  Carlisle,  at  our  county  Court  of  Common  Fleas,  there  to 
be  held,  the  first  Monday  of  October  next.  And  have  you  then  there 
{concluding  as  in  Form  No.  7932). 

b.  With  Inquiry  of  Damages. 
Form  No.  7957. 

(Precedent  in  2  Saund.  44,  note  4.)' 
{Commencing  as  in  Form  No.    7930,    and  continuing   down   to   f.) 

1.  This  same  form  is  given  in  3  Chit.  Insufficient  Form.  —  In  Martin  v. 
PI.  (3d  Am.  ed.)  607.  See  also  a  form  Martin,  14  N.  J.  L.  125,  the  writ  was 
in  Graydon's  Pa.  F.  (1845),  p.  273.  held   insufficient    because   it   failed   to 
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Know  you  that  Sibil  William  who  was  the  wife  of  Thomas  William 
has  in  our  court  before  our  justices  at  Westmitister  by  the  judgment 
and  consideration  of  the  said  court  recovered,  by  our  writ  of  dower 
unde  nihil  habet,  against  yif/z^m  William  a  third  part  of  the  two  mes- 
suages, 100  acres  of  land,  10  acres  of  meadow,  5  acres  of  wood,  with 
the  appurtenances  in  the  parish  of  Tunbury  in  your  county  as  her 
dower,  of  the  endowment  of  Thomas  Williain  late  her  husband,  by 
the  default  of  him  the  said  /cnkin  William,  we  therefore  command 
you  that  without  delay  you  give  the  said  Sibil  William  full  seisin  of 
the  third  part  above  demanded  with  the  appurtenances,  to  be  held  by 
her  in  severalty  by  metes  and  bounds;  and  in  what  manner  you  shall 
execute  this  writ,  make  known  to  our  justices  at  Westminster  in 
fifteen  days  of  Easter  now  next  ensuing.  We  also  command  you 
that  by  the  oath  of  good  and  lawful  men  of  your  county  you  dili- 
gently inquire  whether  the  said  Thomas  William  died  seised  in  his 
demesne  as  of  fee  (or  of  fee  tail^  of  and  in  the  said  two  messuages, 
100  acres  of  land,  10  acres  of  meadow  and  5  acres  of  wood,  with  the 
appurtenances  in  the  parish  of  Tunbury  as  aforesaid  and  if  by  the 
said  inquisition  you  shall  find  that  he  died  so  seised,  then  you  will 
inquire  what  is  the  clear  yearly  value  of  the  said  tenements  with  the 
appurtenances  in  all  issues  beyond  reprises,  and  how  much  time 
has  elapsed  since  the  death  of  the  said  Thomas  William;  and  also 
what  damages  the  said  Sibil  William  has  sustained  by  reason  of  the 
detaining  of  said  dower;  and  the  inquisition  which  you  shall  make 
in  the  premises  you  certify  to  our  justices,  at  Westminster,  on  the 
day  above  mentioned,  under  your  seal  and  the  seal  of  those  by  whose 
oath  you  shall  make  the  said  requisition,  and  this  writ.  Witness 
(concluding  as  in  Form  No.  79SO). 

conform  to  the  writ  set  out  in  the  text,  of  the   said   Moses  Martin,    deceased, 

The  writ  was  as  follows,  to  wit:  heretofore   her   husband,  whereof  she 

"■  New  fersey,  ss:  The  State  oi  New  hath    nothing,    and    such    proceedings 

Jersey,  to  our  sheriff  of  our  county  of  were  thereon  made  in  our  said  court, 

Middlesex,  greeting: — Whereas, /sade/ta  that  the   sti\A  Isabella  S.  Martin  ought 

S.  Martin,  lately  in  our  Supreme  Court  to  recover  her  damages  by  means  of 

of  Judicature,    at    Trenton,    impleaded  the    premises;    but   because    it    is    un- 

/oshua    Martin,     in     custody    of    the  known  to  our  said  court  what  damages 

sheriff  of  our  said  county,  in  a  plea  of  the    said  Isabella  S.   Martin  hath   sus- 

dower   unde    nihil    habet.       For    that,  tained  by  means  of  the  premises,  there- 

whereas    the   said    Isabella   S.    Martin,  fore,    we    command    you,    that   by  the 

widow,    who    was    the    wife    of   Moses  oath  of  twelve  good  and  lawful  men  of 

Martin,   deceased,  hy  fames  S.  Nevius,  your    county,    you     diligently    inquire 

her  attorney,  demands  oi  foshua  Mar-  what    damages    the    said    Isabella    S. 

tin,   the   one    third   of  one    stable,   one  Martin    hath    sustained,     as    well    by 

barn,     one    house,     one    orchard,     one  means   of    the    premises    aforesaid,  as 

garden,     one    messuage,    one    hundred  for  her  costs  and  charges   by  her  about 

acres  of  arable  land,  one  hundred  acres  her  suit  in  that  behalf  expended,  and 

of  pasture  land,  one  hundred  acres  of  make    appear    to    us    at    Trenton,    the 

meadow    land  and  one   hundred  acres  second  Tuesday  of  May  next,  the  inqui- 

of  wood  land,  with  the  appurtenances,  sition,  which  you  shall  thereupon  take 

situate,  lying  and  being  in  the  town-  under  your  seal  and  the  seals  of  those 

ship    of  Piscataway,   in    the    county  of  by  whose  oath  you  shall  take  that  in- 

Middlesex,    as   the   dower   of   the   said  quisition,  and  have  you  then  there  this 

Isabella  S.  Martin,  of  the  endowment  writ.     Witness,"  etc. 
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11.  Order  Appointing^  Commissioners  to  Allot  Dower.^ 

I  Form  No.  7958.* 

Supreme  Court 
April  Term,  xW8. 
Providence^  Sc. 

papin^t       I  N-n    ^PQQ      Order  Appointing  Commissioners  to  Set 
against        V  JVo.  S^yy.  ^^  Dower. 

Samuel  ^nort.  ) 

And  now,  to  wit,  on  the  fiftieth  day  of  said  term,  judgment  for 
dower  having  been  heretofore,  to  wit,  on  the  thirty-first  day  of  May, 
jS98,  rendered  in  an  action  of  dower  in  favor  of  the  plaintiff,  it  is  by 
the  court  ordered  that  William  West,  Leonard  A.  Eord  a.nd  Charles 
Mainjoy  be  and  the  same  hereby  are  appointed  commissioners,  equally 
and  impartially  to  set  forth  by  metes  and  bounds  the  dower  of  said 
plaintiff  in  the  lands  in  said  plaintiff's  writ  and  declaration  men- 
tioned, and  to  ascertain  the  damages  sustained  by  said  plaintiff  by 
defendant's  detention  thereof  after  plaintiff's  demand  therefor. 

12.  Order  Confirming"  Commissioners'  Report. 

Form  No.  7959. 

'  (Precedent  in  Talbot  v.  Talbot,  13  R.  I.  337.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  7958. ^\^ 
And  now,  to  wit,  on  the  sixty-ninth  day  of  said  term,  upon  reading 
the  report  of  the  commissioners  appointed  by  the  court  to  ascertain 
the  dower  of  the  plaintiff  and  her  damages,  filed  in  the  clerk's  office 
on  the  25th  day  ol  February,  A.  D.  i8^i,  and  the  exception  of  the 
plaintiff  to  the  said  report,  filed  in  said  office  on  the  ^Sd  day  of 
March,  a.  d.  i85*i,  and  hearing  what  was  alleged  by  the  counsel  for 
the  respective  parties,  it  is  considered  that  the  said  report  do  stand 
confirmed,  and  that  the  plaintiff  do  recover  against  the  defendants  as 
well  her  seisin  of  a  third  part  of  the  rents,  issues,  and  profits  of  the  free- 
hold in  her  writ  and  declaration  mentioned,  to  hold  to  her  in  severalty 
to  the  amount  or  value  of  one  hundred dioWax^  per  annum,  as  the  sum  of 
ten  cents  for  her  damages  by  the  said  commissioners  ascertained  to 
have  been  by  her  sustained  on  occasion  of  the  detention  of  her  dower, 
and  also  her  costs  of  this  suit,  to  be  taxed  by  the  clerk.  And  hereupon 
the  plaintiff  prays  a  writ  of  execution  for  such  damages  and  to  put  the 
plaintiff  in  perception  of  said  one-third  part  of  said  rents,  issues,  and 
profits  to  the  amount  or  value  aforesaid,  and  it  is  granted  to  her 
issuable  and  returnable  according  to  law. 

1.  Appointment  of  Commissioners.  —  In-  Commissioners' Seport.  —  Thecommis- 
stead  of  awarding  a  writ  for  delivering  sioners  are  required  to  make  a  report 
seisin,  the  court,  in  some  states,  may  of  the  manner  in  which  they  have  dis- 
appoint a  certain  number  of  commis-  charged  their  duties.  This  may  be  in 
sioners  to  lay  off  the  dower,  and  to  as-  substantially  the  form  set  out  in  Form 
sess  the  damages  for  the  detention.  No.  7974,  infra. 

Delaware.  —  Rev.  Stat.  (1893),  p.  664,  2.  Rhode  Island. — Gen.  Laws  (1896),  c. 

§  14.  264,  §  II.    See  also  supra,  note  i. 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  3.  This  form  is  sufficient  under  R.  I. 

174,  §  5.  Gen.   Laws  (1896),   c.  264,  §  13.      See 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  aXso  supra,  note  i. 

264,  §  II.  4.  The  matter  to  be  supplied  within 
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IV.  PROCEEDINGS  IN  CHANCERY.^ 
1.  Bill  or  Petition.2 

Form  No.  7960.* 

To  his  Honor  Oliver  S.  Halsted,  Chancellor  of  the  State  of  New 
Jersey. 

Humbly  complaining,  showeth  unto  your  honor  your  oratrix,  Ruth 
Wright  of  the  city  and  county  of  New  York,  in  the  state  of  New  York., 
that  in  and  before  October,  iS28,  she  was  living  in  the  city  of  New 
York,  and  on  the  thirtieth  of  that  month  was  lawfully  married  in  said 
city  of  New  York  to  Asa  Wright,  then  residing  in  the  township  and 
county  of  Bergen,  in  this  state.  That  after  the  marriage  she  removed 
to  the  residence  of  her  said  husband,  and  resided  with  him  several 
years,  when,  in  consequence  of  unkind  and  cruel  treatment  on  the 
part  of  her  said  husband,  she  was  compelled  to  abandon  his  resi- 
dence and  she  returned  to  the  city  of  Neiv  York,  where  she  has  ever 
since  resided  and  still  lives. 

That  on  or  about  the  first  day  oi  January,  iZJfi,  the  said  Asa 
Wright  died,  intestate,  as  she  is  informed  and  believes.  That  at  the 
time  of  his  death  he  continued  to  reside  in  the  township  of  Bergen, 
which  is  now  in  the  county  of  Hudson,  in  this  state,  and  seised  and 
possessed  a  large  real  estate  in  the  counties  of  Hudson  and  Bergen  in 


[  ]  will  not  be  found   in  the  reported 
case. 

1.  Precedent.  —  See  also  part  of  a  bill 
for  assignment  of  dower  in  Rand  v. 
Walker,  117  U.  S.  340. 

2.  By  statute  in  the  following  states, 
jurisdiction  in  proceedings  for  the  as- 
signment of  dower  is  expressly  con- 
ferred on  the  chancery  courts,  to  wit: 

Alabama.  —  Civ.  Code  (1886),  §§  1910, 
1911. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  41,  §  19. 

Kentucky. —  Bullitt's  Civ.  Code  (1895), 
§  496,  subs.  16. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  16,  §  41  et  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  205,  §  I. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
264,  §  16. 

Tennessee.  —  Code  (1896),  §  4150. 

Eequisites  of  Bill  or  Petition  —  Gen- 
erally.—  The  bill  or  petition  should 
allege  all  the  facts  essential  to  the  es- 
tablishment of  the  right  of  dower.  7 
Encycl.  of  PI.  and  Pr.  180. 

For  the  formal  farts  oi  a  bill  in  equity 
or  petition  in  a  particular  jurisdiction 
consult  the  titles  Bills  in  Equity,  vol. 
3,  p.  417;  Petitions. 

Remedy  at  laiv.  —  The  bill  usually 
contains  sufficient  allegations  to  show 


some  impediment  preventing  an  ade- 
quate remedy  at  law,  and  it  is  said  "  in 
point  of  practice  *  *  *  that  bills  for 
dower  uniformly  allege  an  impediment 
to  recovery  at  law,  either  real  or  sup- 
posititious, in  order  to  attract  the  juris- 
diction."     Park  on  Dower  327. 

Seisin  and  Title.  —  A  bill  in  equity 
for  the  assignment  of  dower  is  demur- 
rable when,  insteadof  charging  that  the 
complainant's  husband,  or  some  other 
to  his  use,  was,  at  some  time  during 
the  intermarriage,  seised  of  an  estate  of 
inheritance  of  the  lands  out  of  which 
dower  is  claimed,  it  merely  charges 
that  the  husband  "  had  the  use  and 
enjoyment  of  the  same  and  occupied 
the  same  as  his  homestead."  Kenyon 
V.  Kenyon,  17  R.  L  539.  See  also  Gar- 
ton  V.  Bates,  4  B.  Mon.  (Ky.)366;  Wing 
V.  Ayer,  53  Me.  465. 

Demand.  —  A  demand  for  an  assign- 
ment of  dower  should  be  alleged.  Wells 
V.  Sprague,  10  Ind.  305.  See  also  Dar- 
nall  V.  Hill,  12  Gill  &  J.  (Md.)  388. 

3.  This  form  is  based  on  the  facts  in 
the  case  of  Wright  v.  Wright,  8  N.  J. 
Eq.  143,  in  which  case  the  bill  was  held 
good  on  demurrer  as  to  the  sufficiency 
of  the  cause  of  action  set  out,  and  in- 
sufficient for  want  of  prayer  for  process 
and  signature  of  counsel. 


166 


Volume  7. 


7960.  DOWER.  7960. 

this  state,  leaving  Edwin  R.  V.  Wright,  his  son,  and  only  heir-at-law 
to  whom  the  said  real  estate  descended,  subject,  nevertheless,  to  the 
right  of  dower  of  the  complainant  in  and  to  the  same. 

That  she  is  not  able  to  specify  with  accuracy  the  real  estate  of 
which  the  said  Asa  was  seised  during  the  coverture  and  at  the  time 
of  his  death.  That  he  was,  among  others,  seised  and  possessed  of 
many  lots  or  parcels  of  land  in  Hoboken,  of  great  value,  and  on  some 
of  which  were  valuable  improvements,  and  also  of  several  lots  and 
premises  in  Jersey  City  of  great  value,  and  of  several  other  lots  in 
the  said  counties  of  Hudson  and  Bergen. 

That  she  is  informed  and  believes  it  to  be  true  that  at  or  after  said 
marriage,  and  before  the  death  of  the  said  Asa,  he,  the  said  Asa,  was 
seised  in  fee,  or  of  some  other  freehold  estate  of  lands  of  which  the 
complainant  was  and  is  entitled  to  dower;  among  others  of  the  fol- 
lowing described  lots,  tracts  or  parcels  of  land  {describing  fourteen 
different  tracts). 

That  by  reason  of  her  marriage  as  aforesaid,  she  became  entitled 
on  the  death  of  the  said  Asa  to  her  dower  in  all  the  real  estate 
whereof  the  said  Asa,  or  any  other  to  his  use  was  seised  of  an  estate 
of  inheritance  at  any  time  during  the  coverture,  and  became  entitled 
as  against  the  said  E.  R.  V.  Wright  to  her  dower  in  all  the  real  estate 
of  which  the  said  Asa  or  any  other  to  his  use  was  seised  of  an  estate 
of  inheritance  at  the  time  of  the  death  of  the  said  Asa,  and  which 
descended  to  the  said  Edwin  as  his  son  and  heir-at-law.  But  that 
the  said  Edwin  hath  not,  nor  hath  any  person  in  his  behalf,  or  any 
other  person  assigned  or  set  off  to  the  complainant  her  lawful  dower 
in  the  said  premises  or  any  part  thereof,  or  accounted  to  her  for  the 
one-third  part  of  the  rents  and  profits  of  the  said  real  estate  or  any 
part  thereof,  since  the  death  of  the  said  Asa. 

That  she  hath  frequently  applied,  in  a  friendly  manner,  to  said 
Edwin  to  assign  and  set  off  to  complainant  her  lawful  dower  in  the 
said  premises,  or  any  part  thereof,  or  to  account  to  her  for  the  one- 
third  part  of  the  rents  and  profits  of  said  real  estate  or  any  part 
thereof,  since  the  death  of  said  Asa;  and  she  hoped  that  the  said 
Edwin  would  have  complied  with  such  reasonable  request  of  your 
oratrix,'  as  in  equity  and  good  conscience  he  ought  to  have  done. 

But  now  so  it  is,  may  it  please  your  honor,  that  the  said  Edwin, 
combining  and  confederating  with  divers  persons  at  present  unknown 
to  your  oratrix,  and  whose  names,  when  discovered,  your  oratrix 
prays  she  may  be  at  liberty  to  insert  herein,  with  apt  words  to  charge 
them  as  defendants  hereto  and  contriving  here  to  injure  and  aggrieve 
your  oratrix  in  the  premises,  absolutely  refuses  to  comply  with  such 
her  requests,  and  at  times  pretends  {settittg  out  pretenses').  And  at 
other  times  the  said  Edwin  pretends  that  although  the  complainant 
was  at  one  time  the  wife  of  the  said  Asa,  she  was  not  at  the  time  of 
his  death  and  for  some  years  before  his  lawful  wife,  but  that  on  or 
about  the  fourteenth  day  of  September,  iS^*?,  the  said  Asa  filed  his 
petition  in  this  court  against  your  oratrix  praying  a  divorce  from  the 
bond  of  matrimony  on  the  ground  of  wilful,  continued  and  obstinate 
desertion  of  the  complainant  from  the  bed  and  board  of  said  Asa  for 
more  than^w  years;  and  that  thereupon  such  proceedings  were  had 
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upon  the  said  petition  that  afterwards,  on  or  about  the  third  day  of 
May,  i^Jfl,  it  was  adjudged  and  decreed  that  the  complainant  be 
divorced  from  the  bond  of  matrimony  for  the  cause  aforesaid. 
Whereas  she  charges  that  if  there  are  any  such  proceedings,  or  decree, 
the  same  are  null  and  void,  for  that  the  said  court  had  not,  at  the 
time  of  entertaining  said  proceedings  and  pronouncing  said  decree, 
any  right,  jurisdiction  or  authority  whatever  over  the  matters  of 
complaint  as  exhibited  in  said  petition,  or  over  the  complainant  as  a 
party  defendant  thereto;  and  also  that  the  same  are  null  and  void 
because  the  complainant  had  no  notice,  either  actual,  legal  or  con- 
structive, of  the  said  proceedings  or  decree;  and  also  the  said  pre- 
tended decree  was  obtained  by  the  said  Asa,  with  the  connivance  and 
assistance  of  the  said  Edwin,  by  gross  fraud  and  concealment  and 
under  such  circumstances  as  to  render  such  decree  a  fraud  upon  the 
rights  of  the  complainant,  upon  the  law,  and  upon  this  court,  and 
ought  to  be  held  and  considered  void  and  inoperative. 

That  as  evidence  of  want  of  jurisdiction  in  the  court  she  charges  that 
the  marriage  between  her  and  the  said  Asa,  which  the  said  proceedings 
were  intended  to  dissolve,  was  solemnized  in  the  state  of  JVew  York 
and  without  the  jurisdiction  of  the  said  court,  and  she  was  at  the  time 
of  the  commencement  of  the  said  suit,  and  during  the  progress 
thereof  and  when  the  said  pretended  decree  was  rendered,  resident 
in  the  state  of  New  York;  and  that  no  notice  of  said  proceedings 
was  ever  served  or  given  to  the  complainant,  either  personally  or 
otherwise;  that  the  said  decree  was  made  in  the  absence  of  the  com- 
plainant without  any  notice  to  her  that  such  decree  was  sought  or 
intended. 

That  as  evidence  of  the  fraud  that  was  practiced  upon  complainant 
and  upon  the  court  in  the  procurement  of  the  said  decree,  and  of  the 
intentional  concealment  practiced  by  the  said  Asa,  with  the  conniv- 
ance and  assistance  of  the  said  Edwin,  she  charges  that  in  and  by  an 
act  of  the  legislature  which  authorizes  a  petition  to  be  filed  for  the 
procurement  of  a  divorce,  it  is  directed  and  required  that  on  filing 
said  petition,  the  clerk  of  the  said  Court  of  Chancery  shall,  if  required, 
make  out  a  certified  copy  thereof  to  be  served  on  the  defendant,  and 
issue  a  citation,  under  the  seal  of  the  court,  for  the  defendant  to 
answer  the  said  petition  on  or  before  the  first  day  of  the  next  stated 
term  of  the  court,  which  citation  shall  bear  date  the  day  of  the  issuing 
thereof,  and  be  tested  in  the  name  of  the  chancellor,  and  that  every 
such  citation  shall  be  served  either  by  delivering  the  defendant  a  copy 
thereof,  together  with  a  certified  copy  of  the  petition,  or  by  leaving 
the  said  copies  at  his  or  her  dwelling-place  or  usual  place  of  abode 
at  least  twenty  entire  days  before  its  return. 

That  although  the  said  petition  in  the  said  suit  was  sworn  to  on 
the  seventeenth  day  of  March,  iS.^^,  and  was  filed  on  the  tenth  of  Sep- 
tember, i?>Jf.O,  the  said  citation  was  not  taken  out  or  issued  until  the 
thirtieth  of  said  September,  and  was  made  returnable  on  the  second 
Tuesday  of  October,  then  next;  so  that  if  the  process  and  copy  of  the 
petition  were  placed  in  the  hands  of  the  sheriff  or  other  legal  officer 
on  the  day  the  process  bears  date,  there  was  not  time  sufficient  for 
a  legal  service  of  it.     And  your  oratrix  alleges  that  the  said  citation 
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for  the  cause  aforesaid  is  inoperative  and  void  upon  the  face  of  it; 
and  that  no  copy  of  the  petition  was  ever  annexed  to  said  citation, 
which  was  issued  by  the  soUcitor  and  not  by  the  clerk;  and  that  the 
time  between  the  date  and  the  return  of  said  citation  was  inten- 
tionally made  short  so  as  to  prevent  the  usual  and  proper  inquiry, 
and  that  no  knowledge  of  the  said  proceedings  might  reach  the 
complainant. 

That  as  a  further  evidence  of  the  fraud  which  was  practiced  upon 
your  oratrix  and  on  this  court,  your  oratrix  alleges  that  the  affidavit  of 
nonresidence  of  your  oratrix,  indorsed  on  the  said  citation,  was  made 
at  Jersey  City  on  the  nineteenth  day  of  October,  \%Jfi,  which  was  a  week 
after  the  commencement  of  the  term  to  which  the  said  citation  was 
returnable,  and  it  does  not  appear  that  the  sheriff,  or  other  person 
returning  the  said  citation,  had  the  process  in  his  hands  to  serve  at 
any  time  before  the  second  Tuesday  ®f  October  when  the  same  was 
returnable. 

That  as  a  further  evidence  of  fraud  in  the  said  proceedings  and  in 
the  procurement  of  the  said  decree  your  oratrix  alleges  that  the  said 
process  of  citation  was  never  placed  in  the  hands  of  the  sheriff  of 
Hudson,  or  the  coroners  thereof,  or  of  the  sheriff  or  coroners  of  any 
other  county  in  the  state  to  be  served  and  executed;  and  that  the 
affidavit  of  the  nonresidence  of  this  complainant  is  made  by  said 
Edwin,  and  the  said  process  was  delivered  by  the  solicitor  in  the  cause 
to  the  said  Edwin  to  be  served,  and  said  Edwin  procured  the  same 
by  his  permission,  but  the  more  effectually  to  conceal  the  proceeding, 
the  said  process  was  never  delivered  to  any  sworn  or  proper  officer, 
or  to  any  proper  officer  of  this  court;  and  that  the  same  was  returned 
to  the  office  of  the  clerk  of  this  court  by  the  said  Edwin  at  his  own 
convenience,  without  any  return  whatever  indorsed  upon  it. 

That  as  a  further  evidence  of  fraud  and  concealment  in  the  pro- 
curement of  the  decree,  your  oratrix  alleges  that  the  said  citation 
was  retained  in  the  hands  and  possession  of  the  said  Edwin  or  of 
some  other  person  or  persons,  by  his  direction,  for  more  than  six 
weeks  after  it  was  returnable,  and  was  not  returned  and  filed  in  the 
office  of  the  clerk  of  this  court  until  the  twenty-fifth  day  of  November, 
\2>Jf.O;  and  your  oratrix  alleges  that  the  same  was  retained  and  not 
filed  of  record  until  the  term  was  past  expressly  for  the  purpose  of 
concealing  the  fact  that  such  process  had  issued  or  that  any  such  suit 
was  pending,  from  the  notice  and  observation  of  the  solicitors  a-nd 
counsel  of  this  court,  who  are  in  the  habit  of  examining  in  term  and 
during  the  regular  sessions  of  the  court,  the  returns  of  process  made 
to  the  several  terms,  respectively,  and  especially  from  the  notice  of 
the  solicitor  of  your  oratrix,  who  had  in  charge,  as  the  said  Edwin 
then  well  knew,  the  defense  of  this  complainant  in  another  case  which 
had  some  time  before  been  brought  in  this  court  by  the  said  Asa 
Wright,  for  a  divorce  from  your  oratrix,  and  which  the  said  Edwin 
well  knew  was  then  pending  and  undetermined. 

That  as  a  further  evidence  of  fraud  and  concealment  in  the  pro- 
curement of  the  said  decree,  your  oratrix  charges  that,  on  the  day 
the  said  citation  was  filed  as  aforesaid,  the  said  Asa  Wright,  the 
petitioner,  or  the  said  Edwin,  his  agent,  or  the  solicitor  of  the  said 
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Asa  Wright,  procured  an  order  of  this  court  requiring  this  your 
oratrix,  as  an  absent  defendant,  to  appear  on  or  before  the  next 
stated  term  of  the  court  to  answer  the  said  petition;  in  which  order 
it  was  directed  that  a  copy  of  the  said  order  be  published,  within 
twenty  days  after  the  date  of  the  said  order,  in  the  ^^  Jersey  City  Adver- 
tiser" for  the  space  oi  four  weeks  successively,  at  least  once  in  every 
week,  or  that  the  same  be  personally  served  on  this  your  oratrix,  by 
delivering  a  copy  thereof  to  her,  or  by  leaving  it  at  her  usual  place 
of  abode  within  twenty  days  from  the  date  of  the  said  order.  And 
your  oratrix  alleges  that  the  said  order  was  not  in  accordance  with 
the  requirement  of  the  law;  that  the  same  was  uncertain  as  to  time, 
and  that  there  were  not  two  months  intervening  between  the  date  of 
the  said  order  and  the  first  day  of  the  next  stated  term  of  the  said 
court;  and  your  oratrix  charges  that  this  was  made  necessary  by  the 
fraudulent  retaining  of  the  citation,  and  is  an  important  link  in  the 
chain  of  circumstances  which  shows  the  fraudulent  intentions  of 
the  said  petitioner  and  his  agent;  that  it  is  a  matter  of  substance, 
and  not  a  mere  irregularity,  for  which  the  said  decree  cannot  be 
impeached. 

That  as  a  further  evidence  of  the  fraud  practiced  on  this  court,  and 
your  oratrix  in  this  behalf,  the  said  petitioner  concealing  from  this 
court  the  particular  circumstances  in  the  case,  and  especially  con- 
cealing from  the  court  the  fact  that  your  oratrix  was  represented  by 
counsel  in  another  cause  then  pending  in  said  court,  in  which  the 
said  Asa  was  also  complainant,  procured  an  order  to  be  made  direct- 
ing a  copy  to  be  published  for  the  shortest  possible  space  of  time 
allowed  by  law,  and  only  in  a  newspaper  printed  in  Jersey  City  which 
it  was  almost  certain  your  oratrix  would  never  see. 

That  the  copy  of  the  said  order  is,  as  your  oratrix  is  informed 
and  believes,  inserted  in  tht.  fourth  column  of  XSxt  fourth  page  of  the 
said  newspaper,  it  being  an  obscure  part  of  the  said  paper;  whereas 
all  other  legal  advertisements  of  said  paper  are  inserted  in  the  third 
column  of  the  third  page  of  said  paper,  and  so  inserted  with  the  usual 
form  of  heading  as  to  be  conspicuous  or  easily  seen.  That  the  said 
order  was  not  only  inserted  in  an  obscure  part  of  the  paper,  where 
such  notices  would  not  likely  be  observed  or  looked  for,  but  it  was  so 
inserted  without  the  usual  heading,  immediately  below  and  in  con- 
nection with  some  doctor's  advertisement  with  a  large  heading  to  it. 
And  your  oratrix  alleges  that  said  order  was  inserted  in  that  pecu- 
liar and  fraudulent  manner  with  the  knowledge  of  the  said  Asa  Wright 
and  by  the  cunning  and  contrivance  and  express  directions  of  the 
said  Edwin,  the  son  and  agent  of  the  said  Asa,  and  for  the  purpose  of 
concealing  from  your  oratrix,  if  possible,  the  fact  that  such  suit  was 
pending  in  this  court,  and  preventing  her  from  appearing  and  making 
defense  against  the  same,  as  the  said  Asa  and  Edwin  well  knew  she 
had  it  in  her  power  to  do.  And  your  oratrix  alleges  that  the  pre- 
tended publication  of  the  said  order  was  a  gross  fraud  upon  the  law 
and  upon  the  court;  and  that  by  the  fraudulent  and  designing  con- 
duct and  contrivance  of  the  said  Asa  and  Edwin  she  was  deprived  of 
the  opportunity  afforded  her  by  the  law  of  defending  herself  against 
the  false  charges  set  up  against  her  as  the  grounds  for  divorce.    And 
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your  oratrix  further  says  that  she  was  totally  ignorant  of  the  exist- 
ence of  any  such  proceedings  during  their  pendency  and  of  the  decree 
which  is  alleged  to  have  been  obtained  against  her,  and  remained 
entirely  ignorant  of  the  same  until  some  time  after  the  death  of  the 
said  Asa  Wright. 

And  as  a  further  evidence  of  fraud  and  concealment  in  procuring 
said  pretended  decree,  your  oratrix  alleges  that  at  the  time  when  the 
proceedings  were  first  commenced  against  her  in  the  suit  which 
resulted  in  a  decree  of  divorce  against  her  as  the  said  confederates 
pretend,  there  was  a  suit  pending  in  the  said  court  between  the  said 
Asa  and  her,  in  which  the  said  Asa  was  complainant  and  in  which  he 
sought  to  obtain  a  divorce  from  her,  on  the  ground  that  she  had  been 
unfaithful  to  her  marriage  vows.  That  she,  having  fortunately  heard 
that  such  suit  had  been  commenced  against  her,  employed  Theodore 
Frelinghuysen,  Esq.,  then  a  solicitor  of  this  court,  to  file  an  answer  to 
said  Asas  bill  and  defend  her  in  the  said  suit.  That  such  answer 
was  filed  denying  all  the  material  allegations  of  the  said  bill;  and 
issue  was  thereupon  joined  by  the  said  complainant  in  that  suit. 
That  he  thereupon  proceeded  to  take  evidence  in  support  of  the 
charges  in  this  bill  and  filed  the  said  evidence  in  this  court,  where 
the  same  now  remains;  after  which  no  further  steps  appear  to  have 
been  taken  in  the  said  cause.  That  she,  being  conscious  of  her 
own  integrity  and  innocence,  was  unwilling  to  dismiss  the  com- 
plainant's said  bill  for  want  of  prosecution,  but  preferred  that 
complainant  should  make  further  efforts,  if  he  chose,  to  make  good 
his  charges. 

Your  oratrix  alleges  that  under  these  circumstances  she  had  a 
right  to  suppose  that  no  further  steps  could  be  taken  against  her 
without  notice  to  herself  or  her  attorney,  and  that  the  prosecution  of 
the  said  suit  and  the  procurement  of  a  decree  without  notice,  and  by 
concealing  from  this  court  the  fact  that  another  cause  for  the  same 
purpose  was  pending  undetermined  in  the  said  court,  was  a  gross 
abuse  and  perversion  of  the  law,  a  fraud  upon  the  practice  and  integ- 
rity of  the  court  and  the  rights  of  your  oratrix. 

And  as  a  further  evidence  of  fraud  on  the  part  of  the  said  Asa, 
your  oratrix  alleges  that  the  said  Asa  well  knew  that  he  filed  his  said 
petition  in  this  court  praying  a  divorce  from  your  oratrix  on  the 
ground  of  wilful  and  obstinate  desertion,  and  that  the  said  charge 
was  wholly  untrue.  He  well  knew  that  the  answer  of  your  oratrix  to 
the  bill  filed  by  the  said  Asa,  besides  denying  the  gross  and  insulting 
charges  therein  contained,  set  out  the  true  reasons  for  the  separation 
which  took  place  between  your  oratrix  and  the  said  Asa,  and  showed 
that  it  was  occasioned  by  the  cruel  treatment  of  the  said  Asa.  He 
knew  that  his  allegations  could  be  promptly  met  and  disproved,  and 
that  the  answer  to  them  was  on  the  files  of  this  court;  and  yet  he 
proceeded  against  her  as  an  absent  defendant,  and  procured  the  said 
pretended  decree  ex  parte,  fraudulently  withholding  from  the  court 
important  facts  in  regard  to  the  true  situation  of  the  case  and  of  the 
parties. 

And  as  a  further  evidence  of  fraud  in  the  procurement  of  the 
decree  your  oratrix  alleges  that  it  is  alleged  in  the  decree  prepared 
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and  signed  in  the  said  cause,  that  the  said  cause  was  duly  set  down 
for  hearing  "at  the  present  term";  and  the  decree  is  entitled,  "at  a 
Special  Court  of  Chancery  held  at  Trenton  on  the  19th  of  November^ 
i8^i. "  And  your  oratrix  alleges  that  the  said  cause  was  not  set 
down  for  hearing  at  any  time,  and  that  the  same  could  not  be  set 
down  and  heard  at  a  special  term  of  the  said  court,  and  that  if  the 
same  was  heard  at  any  special  term  or  time  by  the  consent  of  the 
court,  it  was  on  the  application  of  the  said  complainant,  Asa  Wright^ 
or  the  said  Edwin;  and  the  said  decree  was  obtained  by  concealment 
and  imposition. 

And  denies  the  truth  of  the  allegations  contained  in  the  petition  of 
the  said  Asa^  that  she  was  guilty  of  wilful  and  obstinate  desertion. 
On  the  contrary,  she  alleges  the  truth  to  be  that  after  her  marriage 
she  continued  to  reside  with  her  husband  until  on  or  about  the  eighth 
day  of  November^  i830,  at  which  time  she  admits  she  left  his  residence 
and  went  to  reside  in  the  city  of  JVew  York.  That  she  was  compelled 
to  leave  the  residence  of  her  said  husband  by  reason  of  his  cruel 
treatment  of  her  during  almost  the  whole  period  they  resided 
together.  That  he  would  often  in  the  grossest  terms  accuse  her  of 
infidelity  in  her  marriage  vows,  and  without  the  slightest  foundation; 
that  this  course  of  conduct  was  pursued  and  persisted  in  from  time 
to  time,  until  satisfied  that  there  was  no  hope  of  change,  and  finding 
that  his  whole  deportment  towards  her  was  that  of  cruel  suspicion 
and  disgraceful  crimination,  she  was  compelled  to  leave  his  residence, 
and  left  the  same  with  his  full  understanding  and  knowledge.  And 
that  she  insists  that  the  said  pretended  decree  of  divorce  is  null  and 
void,  having  been  procured  by  fraud,  concealment  and  imposition, 
and  made  without  authority  or  right. 

To  the  end,  therefore,  that  the  said  Edwin  R.  V.  Wright.,  and  his 
confederates  when  discovered,  may,  without  oath,  to  the  best  and 
utmost  of  their  respective  information,  knowledge  and  belief,  full, 
true  and  perfect  answer  make  to  all  and  singular  the  matters  afore- 
said, and  that  as  fully  and  particularly  as  if  the  same  were  here 
repeated  and  they  and  every  of  them  distinctly  interrogated  thereto, 
and  more  especially  that  they  may,  in  manner  aforesaid,  answer  and 
set  forth  what  real  estate  belonged  to  the  said  Asa  at  the  time  of  his 
death,  and  what  estate  and  interest  he  had  therein,  and  the  value 
thereof,  and  the  rental  value,  and  what  incumbrances  existed  thereon, 
and  that  the  said  Edwin  may  also  discover  what  rents  he  has  receivecf 
from  said  real  estate,  and  may  account  therefor,  and  may  be  decreed 
by  this  court  to  pay  to  your  oratrix  so  much  thereof  as  she  may  be 
entitled  to  for  her  dower,  and  that  her  dower  may  be  set  apart  and 
assigned  to  her  under  direction  of  this  honorable  court,  and  that  said 
pretended  decree  of  divorce  against  your  oratrix  may  be  declared 
inoperative  and  void,  and  that  said  defendant  may  be  precluded  from 
setting  up  the  same  in  bar  of  the  relief  sought  by  this  complainant, 
and  that  your  oratrix  may  have  such  further  and  other  relief  in  the 
premises  as  the  nature  of  the  case  may  require,  and  as  shall  be  agree- 
able to  good  conscience. 

May  it  please  your  honor  {concluding  as  in  Form  No.  Ji277'). 
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Form  No.  7961.* 

To  the  Honorable  John  Marshall,  Judge  of  the  Circuit  Court  of  the 
County  of  Cook^  State  of  Illinois. 

The  petition  of  Jane  Doe,  of  the  city  of  Chicago,  in  said  county  of 
Cook  and  state  of  Illinois,  respectfully  represents  that  petitioner  inter- 
married with  John  Doe,  late  of  said  city  of  Chicago,  on  the  tenth  day 
of  June,  1S86.  That  said  John  Doe  on  the  sixteenth  day  oi  May,  jS98, 
departed  this  life  intestate,  leaving  petitioner  his  widow,  and  James 
Doe  and  Julia  Doe,  his  children  and  only  heirs-at-law.-^  That  during 
the  time  of  his  marriage  with  petitioner  the  said  John  Doe  was  seised 
in  fee*  of  the  following  described  real  estate,  situate,  lying  and  being 
in  the  said  county  of  Cook  and  state  of  Illinois,  to  wit:  (^Here  describe 
the  real  estate').^  That  by  virtue  of  her  said  marriage,  petitioner  upon 
the  death  of  said  John  Doe  became  and  was  entitled  to  dower  in  the 
above  described  real  estate,  which  said  dower  has  never  been  assigned 
or  set  off  to  petitioner  and  for  which  she  has  never  received  any  com- 
pensation or  equivalent,  or  for  any  part  thereof. 

Wherefore  petitioner  prays  that  the  writ  of  summons  may  issue  out 
of  and  under  the  seal  of  this  honorable  court  commanding  the  said 
James  Doe  and  Julia  Doe,  who  are  made  parties  defendant  hereto,  to 
personally  be  and  appear  before  this  court  on  the  first  day  of  the  next 
October  term  thereof,  to  be  held  at  the  court-house  in  the  city  of 
Chicago,  in  said  county  of  Cook,  on  the  first  Monday  of  October,  iS98, 
then  and  there  full,  true  and  perfect  answer  to  make  to  all  and  singu- 
lar the  matters  herein  stated,  and  that  upon  hearing  thereof  a  decree 
may  be  made  by  your  honorable  court  that  petitioner  recover  her 
dower  in  the  above  described  premises,  and  that  such  dower  be 
assigned  and  set  off  to  her  ^  according  to  the  provisions  of  the  statute 
in  such  case  made  and  provided:  And  that  petitioner  may  have  such 
other  and  further  relief  as  to  your  honor  shall  seem  meet  according 
to  equity  and  good  conscience. 


Jeremiah  Mason, 

Solicitor  for  Petitioner. 


Jane  Doe. 


1.  Illinois. — Starr  &  C.  Anno.  Stat,  petition.  Starr  &  C.  Anno.  Stat,  111. 
(1896),  c.  41,  §  22.  (1896),  c.  4X,  §§  24,  25. 

2.  WhereFiled.  —  The  petition  may  be  4.  Seised  in  Fee. — The  words  "  owner" 
filed  in  any  court  of  record  of  compe-  and  "proprietor"  are  insuflicient  as 
tent  jurisdiction  in  the  county  where  description  of  the  estate  of  the  deceased 
the  estate  or  some  part  of  it  is  situated,  husband  of  petitioner,  as  they  do  not 
Starr  «&  C.  Anno.  Stat.  111.  (1896),  c.  41,  technically  or  by  common  usage  de- 
§  20.  scribe   an  estate  in  fee   simple  or  fee 

3.  Interest  of  Adverse  Parties.  —  The  tail.  Davenport  v.  Farrar,  2  111.  314. 
petition  must  set  forth  the  interest  of  5.  Description  of  Premises.  —  Petition 
all  persons  interested  so  far  as  the  same  must  particularly  describe  the  premises 
are  known  to  petitioner.  Starr  &  C.  in  which  dower  is  claimed.  Starr  &  C. 
Anno.  Stat.  111.  (1896),  c.  41,  §  22.  And  Anno.  Stat.  111.  (1896),  c.  41,  g  22. 
where  there  are  owners  whose  names  6.  Prayer.  —  The  petition  shall  pray 
are  unknown  or  whose  interest  is  un-  for  the  assignment  of  dower.  Starr  & 
known,  this  fact  must  be  stated  in  the  C.  Anno.  Stat.  (1896),  c.  41,  §  22. 
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2.  Answer  or  Plea.^ 

Form  No.  7962. 
(Precedent  in  Bryar's  Appeal,  iii  Pa.  St.  84.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  Jf278.) 
The  answer  of  Thomas  Campbell^  the  above  named  defendant,  to  the 
amended  bill  oi  Jane  Bryar. 


1.  For  the  formal  parts  of  an  answer 
or  plea  in  a  particular  jurisdiction  con- 
sult the  title  Answers  in  Equity,  vol. 
I,  p.  854;  Pleas. 

2.  In  this  case  the  plaintiff  filed  a  bill 
praying  for  an  account  of  the  rents  and 
profits  and  that  dower  might  be  as- 
signed to  her.  She  afterwards  filed  an 
amended  bill  alleging: 

"  I.  On  the  ist  of  October,  187^, 
fames  Bryar  executed  two  mortgages 
on  the  seven  acres  of  land  mentioned  in 
plaintiff's  bill  filed  in  this  case,  one  to 
Thomas  McClintock  for  the  sum  of 
%^,ooo,  the  other  to  Ed.  R.James  for  the 
sum  of  %2,ooo.  Both  of  these  mort- 
gages were  recorded.  The  mortgage 
to  Ed.  R,  James  was  foreclosed  and 
judgment  entered  thereon  the  i2tk  day 
of  April,  187c?,  for  %2,jj^.8/\  the  one  to 
AlcClintock  was  foreclosed  and  judg- 
ment entered  thereon  the  J2th  day  of 
April,  i87<?,  for  %3,S33-75y  in  Court  of 
Common  Pleas,  No.  /,  of  Alleghany 
County. 

2.  The  said  James  Bryar  was,  on 
the  8th  oi  January,  1877,  decreed  and 
adjudged  a  bankrupt  upon  the  peti- 
tion of  his  creditors,  in  District  Court 
of  the  United  States,  Western  District 
of  Pennsylvania;  and  Robert  Arthurs 
was,  on  the  8th  day  oi  February,  1877, 
chosen  assignee  of  his  estate  by  the 
creditors,  at  a  meeting  called  for  that 
purpose;  and  the  register  in  bank- 
ruptcy, by  virtue  of  the  authority  vested 
in  him,    by    his    deed    of   assignment 

bearing  date  the day  of ,  1877, 

conveyed  to  said  assignee  the  said  seven 
acres  \inter  alia)  as  the  property  of  said 
James  Bryar. 

3.  Upon  the  petition  of  said  Robert 
Arthurs,  assignee,  the  said  District 
Court  of  the  United  States  did,  on  the 
igth  day  oiMay,  1877,  order  and  direct 
the  sale  of  said  seven  acres  divested  of 
all  liens  — and  subsequently,  did  order 
and  direct  that  the  same  should  he  sold, 
divested  of  all  liens,  or  subject  only  to 
the  first  mortgages,  amounting  to  about 
six  thousand  dollars,  as  the  assignee 
might  deem  to  the  interest  of  said 
estate. 


4.  After  due  and  legal  notice  by 
advertisement,  the  said  assignee,  Robert 
Arthurs,  did,  as  directed  by  said  court, 
expose  the  said  before-described  piece 
of  land  with  the  buildings,  and  subject 
to  the  first  mortgages,  viz.,  the  said 
two  mortgages  mentioned  in  para- 
graph first  of  this  bill,  to  public  sale, 
and  did  then  and  there  sell  the  same 
(subject  only  to  the  payment  of  said 
mortgages)  to  the  said  Thomas  Camp- 
bell, the  defendant,  for  the  sum  of  three 
thousand  Jive  hundred  AoWsirs;  and  said 
assignee  made  return  of  said  sale  to 
said  district  court,  which  was,  on  May 
2ist,  i87<?,  confirmed  absolutely,  and 
said  assignee  ordered  to  make  and  de- 
liver to  said  Thomas  Campbell,  the  pur- 
chaser, a  deed  for  the  same,  subject  to 
the  payment  of  said  mortgages,  as  by 
reference  to  the  records  of  said  court 
will  more  fully  appear.  And  in  pur- 
suance of  said  order  and  sale,  the  said 
Robert  Arthurs,  assignee  as  aforesaid, 
did,  on  the  22d  day  of  May,  1^78,  exe- 
cute a  deed  to  said  Thomas  Campbell  for 
the  aforesaid  sevett  acres  of  land,  sub- 
ject to  the  payment  of  the  aforesaid 
two  mortgages;  said  deed  is  recorded 
in  the  recorder's  office  of  Alleghany 
county. 

5.  After  the  confirmation  of  said  sale 
to  said  Campbell,  and  the  execution  by 
said  Robert  Arthurs,  assignee  as  afore- 
said, of  the  aforesaid  deed  to  said 
Thomas  Campbell  for  said  seven  acres, 
viz;  on  the  ^th  day  oi  June,  lSy8,  Wm. 
B.  Rodgers,  as  the  attorney  of  said 
Thomas  Campbell,  purchased  the  judg- 
ments obtained  on  the  aforesaid  two 
mortgages  with  money  furnished  him 
by  said  Thomas  Campbell  for  that  pur- 
pose, and  had  them  assigned  to  himself. 
Afterwards,  to  wit:  On  the  i^th  of 
Aus^ust,  1S79,  an  al.  levari  facias,  at 
No.  2^7  September  Term,  1879,  (at  the 
instance  of  said  W.  B.  Rodgers,  as  at- 
torney of  said  Thomas  Campbell)  was 
issued  against  said  James  Bryar  on  said 
judgment  No.  204  June  Term,  i87<f,  by 
virtue  of  which  the  sheriff  of  Alleghany 
county  exposed  to  public  sale  the  said 
seven  acres  of  land,  and  sold  the  same 
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To  the  Honorable,  the  Judges,  of  the  Court  above  named. ]i 

1.  I  believe  the  statements  of  paragraphs  i,  2  and  S  to  be  true. 

2.  Robert  Arthurs,  assignee  oi  James  Bryar^'in  compliance  with  the 
orders  of  court,  exposed  the  setien  acre  tract  to  public  sale,  free  from 
all  liens,  except  the  first  mortgages  on  said  tract  made  to  Edward R. 
James  and  Thomas  McClintock,  and  sold  the  same  to  me  at  said  sale, 
free  from  all  liens,  except  the  said  two  mortgages,  and  upon  return  of 
sale  made,  the  same  was  confirmed,  and  a  deed  therefor  made  to  me 
according  to  the  terms  of  sale.  I  expressly  deny  that  I  ever  agreed 
to  pay  said  mortgages. 

3.  Judgments  having  been  obtained  on  said  mortgages,  the  tract 
therein  described  was  advertised  at  sheriff's  sale,  and  in  order  to  pro- 
tect myself  I  furnished  Wm.  B.  Rodgers  nearly  all  the  money  required, 
and  he  purchased  said  judgments  and  had  them  assigned  to  himself, 
and  subsequently  the  said  tract  was  sold  at  sheriff's  sale,  and  pur- 
chased by  him. 

4.  The  statements  in  the  sixth  paragraph  are  true.  After  the  sale 
to  W.  B.  Rodgers,  as  aforesaid,  I  repaid  him  the  amount  of  his  own 
money  which  he  had  advanced  to  purchase  said  mortgages,  and  he 
made  a  deed  to  me  for  the  premises. 

\Thomas  Campbell. 
Thomas  M.  Marshall^ 

Solicitor  and  of  Counsel  for  Defendant.]^ 

Form  No.  7963. 

(Precedent  in  London  z'.  London,  i  Humph.  (Tenn.)  5.) 

[Pamelia  London  ) 

against  >■  In  Chancery  Court,  at  Columbia.^ 

John  London.     ) 

And  the  defendant  comes'  and  defends,  etc.,  and  by  order  of  the 
court,  for  plea  says,  that  he  is  not  guilty  as  the  complainant  hath 
alleged,  and  of  this  he  puts  himself  upon  the  country,  etc.,  with  leave 
to  give  in  evidence  any  special  matter  which  would  constitute  a  bar 
to  the  right  of  dower  of  complainant. 

\_James  Cahal,  Defendant's  Attorney.]^ 


to  fF.  5.  ^^^^^J,  for  $50,  and  executed,  office    oi  Alleghany    county,    conveyed 

acknowledged   in  open  court,  and  de-  said  land  to  said  Thomas  Campbell,  the 

livered    to  said   purchaser   his   official  respondent. 

deed  therefor,  which  deed  is  duly  en-         Your  oratrix,   therefore,  in  addition 

tered  in   said  Court  of  Common  Pleas,  to  the   relief  prayed  lor  in  the  original 

No.  7,  in  Sheriff's  Deed  Docket  j,  p.  bill,  asks  the  court  to  decree  that  the 

604.  sheriff's    sale  aforesaid  to   said  W.  B. 

6.  The   said  W.   B.    Rodgers   bought  Rodgers   did    not  divest   her   dower  in 

said  seven  acres  of  land   at  the  sheriff's  said  land." 
sale    aforesaid,    as   attorney    for    said         On  this  amended  bill  and  answer  it 

Thomas  Campbell,   and  for  his  benefit,  was  held  that  plaintiff's  right  of  dower 

and  after  the  execution  of  said  sheriff's  had  been  divested  by  the  sale. 

deed  to  said  W.  B.  Rodgers.  he  the  said         1.  The  matter  enclosed  by  and  to  be 

IV.  B.  Rodders  by  his  deed  dated  Novem-  supplied  within    [  ]  will  not  be  found 

ber  i8th,  i8<?/,  recorded  in  the  recorder's  in  the  reported  case. 
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3.  Decree  for  Dower  and  Appointing  Commissioners  to 
Make  Assignment.^ 

Form  No.  7964. 

(Precedent  in  Elyton  Land  Co.  v.  Denny,  108  Ala.  553.) 

[( Title  of  court  and  cause. y^ 

This  cause  coming  on  this  day  to  be  heard  for  final  decree  on  the 
pleadings,  proof  and  note  of  testimony,  and  it  appearing  to  the  satis- 
faction of  the  court  that  complainant  was  married  to  and  became  the 
lawful  wife  oi  Joab  Bagley  on  the  21st  day  of  May^  \ZJf.8,  and  so  con- 
tinued until  the  time  of  his  death,  and  that  on  the  15th  day  of  July, 
j2>5Jf,  Joab  Bagley  h^cdivat  and  was  seised  in  fee  of  the  land  in  the 
bill  of  complaint  described,  and  so  continued  until  the  time  of  his 
death,  and  that  he  departed  this  life  on  the  27th  day  oi  April,  i875, 
it  is  decreed  that  complainant  is  entitled  to  the  relief  prayed  for,  and 
to  be  endowed  of  the  land  in  the  bill  described,  and  it  appearing  that 
certain  of  the  defendants  claim  to  be  tenants  of  certain  portions  of 
said  land  as  purchasers  thereof  from  the  Elyton  Land  Company,  and 
that  improvements  have  been  made  on  said  lands,  it  is  ordered  that 
it  be  referred  to  the  clerk  and  register  of  this  court  to  inquire  and 
ascertain  what  parts,  if  any,  of  said  lands  were  granted  by  the  Elyton 
Land  Company,  at  any,  and  what  time,  or  times,  before  the  commence- 
ment of  this  suit,  to  S.  B.  Garrett,  John  Crowder,  the  Highland  Avenue 
&  Belt  Railroad  Compatiy,  S.  IV.  John  and  Mrs.  J.  M.  Gillespy,  respec- 
tively; it  is  ordered  that  the  register  inquire  and  ascertain  whether 
or  no  there  are  any  and  what  improvements,  and  when  made,  on 
each  of  said  parcels  of  land  granted  by  the  Elyton  Land  Company  to 
said  Garrett,  Crowder  and  Highland  Avenue  c^*  Belt  Railroad  Com- 
pany, respectively,  and  whether  or  no  dower  can  be  severally  assigned 
by  metes  and  bounds  in  each  of  said  parcels  of  land  granted  as  afore- 
said to  the  three  persons  last  named,  so  that  the  complainant  may 
hold  and  enjoy  the  same  in  severalty,  as  and  for  her  dower  interest 
in  each  parcel  thereof,  without  prejudice  to  the  just  rights  of  either 
party.  And  that  an  account  be  taken  of  the  annual  rents  and  profits, 
together  with  the  annual  interest  thereon,  of  each  of  said  parcels  of 
land  (exclusive  of  improvements  thereon),  which  was  granted  to  the 
said  Garrett,  Crowder  and  Highland  Avenue  cr'  Belt  Railroad  Conipany, 
respectively,  by  the  said  Elyton  Land  Cotnpany,  from  the  time  of  Bag- 
ley's  death  to  the  time  of  the  report.  And  that  an  account  be  taken 
of  the  annual  rents  and  profits,  together  with  the  annual  interest 
thereon,  of  each  of  said  parcels  of  land,  together  with  the  improve- 
ments thereon,  from  the  time  or  times  the  same  was  granted  to  the 
said  Crowder,  Garrett  and  Highland  Avenue  &'  Belt  Railroad  Company, 
respectively,  by  the  said  Elyton  Land  Company,  to  the  time  the  report  is 
made.  It  is  further  ordered  that  an  account  be  taken  of  the  annual 
rents  and  profits,  together  with  the  annual  interest  thereon,  of  the 

1.   The  commissioners'    report    and        2.  The  matter  to  be  supplied  within 
final  order  confirming  same  are  substan-     [  ]  will  not  be  found  in  the  reported 
tially  the  same  as  those  set  out  infra,     case. 
Forms  Nos.  7974,  7975. 
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whole  of  said  land  (saving  and  excepting  such  portions  thereof  as 
were  granted  by  the  said  Elyton  Land  Company  before  the  commence- 
ment of  this  suit  to  said  persons  hereinbefore  named,  or  either  of 
them)  first,  exclusive  of  the  improvements  thereon,  and  second, 
together  with  all  the  improvements  thereon,  from  the  time  of  the 
death  of  the  said  Bagley  to  the  date  of  the  report,  and  to  inquire  and 
ascertain  if  any  and  what  portion  of  said  land  is  woodland  and  of  but 
little  rental  value. 

Form  No.  7965 .' 

At  a  Term  of  the  Circuit  Court  held  in  and  for  the  County  of  Cook, 
in  the  State  of  Illinois,  at  the  Court-house  in  Chicago,  on  the  fifth 
day  of  October,  iS98. 

Present:  The  Honorahle  fohn  Marshall,  Judge. 
yane  Doe  ) 

against  >-  In  Chancery. 

James  Doe  and  Julia  Doe.  ) 

This  day  came  the  petitioner,  Jane  Doe,  by  her  solicitor,  Jeremiah 
Mason,  and  the  defendants,  James  Doe  and  Julia  Doe,  hy  Joseph 
Story,  their  solicitor,  and,  it  appearing  to  the  court  that  the  defend- 
ants were  each  duly  served  with  process  more  than  ten  days  prior  to 
the  commencement  of  this  cause,  and  the  defendants  having  filed 
their  answer  to  said  petition,  and  the  petitioner  her  replication 
thereto,  and  the  court  having  ordered  said  cause  to  be  referred  to 
Richard  Williams,  a  master  in  chancery  of  this  court,  to  take  the 
proof  of  the  matters  alleged  in  said  petition  and  report  the  same 
to  this  court,  and  the  said  master  having  made  report  thereof,  which 
is  hereby  approved  and  confirmed  by  the  court,  and  this  cause  com- 
ing to  be  heard  upon  the  petition,  answer  of  the  defendants,  replica- 
tion thereto,  and  the  testimony  taken  and  reported  to  this  court  by 
said  master,  and  the  court  having  heard  the  arguments  of  counsel, 
and  being  fully  advised  in  the  premises,  after  due  consideration 
thereof,  doth  find  that  the  said  petitioner,  Jane  Doe,  is  the  widow  of 
John  Doe,  who  died  intestate  on  t\\^  first  day  oi  January,  iS98,  and, 
as  such  widow,  is  entitled  to  dower  of  one  third  part  of  the  lands 
whereof  the  said  John  Doe,  her  said  husband,  was  seised  during 
coverture.  That  during  said  coverture,  her  said  husband  was  seised 
in  fee  simple  of  the  following  real  estate,  to  wit:  {Ilere  describe'); 
that  at  the  time  of  the  death  of  said  John  Doe  he  left  two  children, 
James  Doe  and  Julia  Doe,  his  only  heirs-at-law,  and  the  only  persons 
interested  in  said  lands  except  the  petitioner. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that  the 
said  Jane  Doe  be  endowed  of  one  full  equal  third  part  of  said  lands, 
and  Samuel  Short,  William  West  and  Leonard  A.  Ford,  who  are  not 
connected  with  any  of  the  persons  by  consanguinity  or  affinity,  and 
are  entirely  disinterested,  are  hereby  appointed  by  the  court  com- 
missioners to  assign  and  allot  dower  to  said  petitioner.  The  said 
commissioners  will  first  take  the  oath  required  by  law  and  then  go 
upon  the  said  premises  and  set  off  and  allot  to  said  petitioner  her 
dower  by  metes  and  bounds,  according  to  the  quantity  and  quality 

1.  Illinois.  —Starr  &  C.  Anno.  Stat.  (1896),  c.  41,  §§  34-37. 
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of  said  lands,  giving  her  the  .dwelling-house  or  homestead  of  her 
said  husband,  if  she  so  desires,  and  the  said  commissioners  may  set 
off  and  allot  said  dower  in  the  whole  of  said  lands,  or  out  of  two  or 
more  of  such  tracts  of  land  in  such  manner  as  they  may  deem  best 
for  all  persons  interested,  and,  under  their  hands  and  seals,  make 
return  in  writing  to  this  court  of  their  doings  in  the  premises.  And 
if  said  commissioners  find  that  said  premises  are  not  capable  of 
division  without  great  injury  thereto,  they  will  so  report  to  the  court. 

Form  No.  7966. 

(Precedent  in  London  v.  London,  i  Humph.  (Tenn.)  14.) 

[(ZiV/^  of  court  and  cause  as  in  Form  No.  1963. y^ 

This  cause  came  on  again  for  final  hearing,  upon  the  report  of  the 
clerk  and  master,  made  in  pursuance  to  the  interlocutory  order  here- 
inbefore made,2  and  the  said  report  is  in  all  things  afiirmed;  and  it 
appearing  to  the  satisfaction  of  the  court  that  the  conveyance  of  the 
land  in  the  pleading  mentioned,  from  John  London.,  senior,  to  the 
defendant,  was  made  with  the  fraudulent  intent  of  defeating  the  com- 
plainant of  her  right  of  dower  in  said  land,  it  is  therefore  ordered, 
adjudged  and  decreed  that  said  conveyance,  so  far  as  regards  the 
right  of  the  complainant,  be  and  is  hereby  declared  void,  and 
that  a  writ  issue  to  the  sheriff  of  Marshall  county  commanding  him 
to  'swrcvvaoxifive  freeholders  of  said  county,  who  shall  allot  and  set  apart 
to  said  Pamelia  London  the  one  third  part  in  value  of  said  land,  includ- 
ing the  mansion  house,  if  the  said  Pamelia  shall  so  elect,  but  in  lay- 
ing off  said  dower  they  shall  have  regard  to  the  improvements  put  on 
the  said  land  by  the  defendant  since  the  death  of  John  London.,  senior, 
which  are  not  to  be  taken  into  consideration  in  estimating  the  value 
of  said  land,  but  the  same  shall  be  estimated  in  value  according  to  its 
state  and  condition  at  the  death  ol  John  London.,  senior.  And  in 
case  the  complainant  shall  elect  to  take  her  dower,  including  the  man- 
sion house,  or  the  same  shall  be  allotted  to  her,  then  the  value  of  the 
improvements  put  upon  said  part  since  the  death  of  John  London^ 
senior,  so  allotted  in  dower  to  complainant  as  in  its  improved  state, 
shall  be  one-third  of  the  whole  value  of  the  land  in  the  fall  of  i85^, 
at  the  death  ol  John  London.,  senior.  And  it  is  further  ordered,  ad- 
judged and  decreed  that  in  laying  off  said  dower  proper  regards  shall 
be  had  to  the  whole  tract  and  to  the  adjoining  lands  of  defendant  so 
as  to  do  as  little  injury  as  possible  to  the  same  in  doing  justice  to  the 
complainant.  And  it  is  further  ordered,  adjudged  and  decreed  that 
the  complainant  recover  of  the  defendant  the  sum  of  two  hundred  and 
seventy-five  dollars  and  twenty-five  cents  for  her  damages  as  reported 
by  the  clerk  and  master,  and  that  the  defendant  pay  all  the  costs  of 
the  court  below;  and  that  half  of  the  costs  of  this  court  be  paid  by 
the  defendant  and  the  other  half  by  the  complainant. 

1,  The  matter  to  be  supplied  within  before  the  supreme  court,  whereupon  it 
[  ]  will  not  be  found  in  the  reported  appearing  to  the  court  that  the  verdict 
case.  of   the    jury   assessing    complainant's 

2.  The  interlocutory  order  referred  to  damage  for  the  detention  of  her  dower 
was  as  follows:  "  This  cause  came  on  is  excessive  and  not  wairanted  by  the 
for    hearing    this   28th  January,   iS.fo,  evidence  in  the  cause,  it  is  ordered,  ad- 
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V.  PROCEEDINGS  UNDER  THE  CODES.i 
1.  Complaint  of  Petition.^ 
a.  Against  Heir-at-Law  in  Possession. 
Form  No.  7967.* 

{Caption  and  commencement  as  in  Form  No.  5929)  that  on  the  tentA 
day  oi  June^  iS70,  she  was  married  to  /oAn  Z>oe,  who  died  on  the  tentA 
day  of  May,  i898. 

That  the  said  yo/in  Doe  during  her  coverture  and  at  the  time  of  his 
death  was  seised  of  an  estate  of  inheritance  in  the  following  real 
estate,  situated  in  the  county  of  Vinton,  to  wit:  {Here  describe'). 

That  at  the  time  of  his  said  death  the  said  John  Doe  left  him  sur- 
viving two  children,  James  Doe  and  Julia  Doe,  his  only  heirs-at-law, 
who  now  claim  to  hold  the  estate  of  the  said  John  Doe  in  said 
premises. 

That  on  the  tenth  day  oi  July,  iS98,  plaintiff  demanded  of  defend- 
ants that  they  set  off  and  assign  to  her  her  reasonable  dower  in  the 
above  described  premises,  which  defendants  refused  to  do. 

Wherefore,  plaintiff  prays  that  her  reasonable  dower  in  said  prem- 
ises may  be  decreed  to  her,  and  an  assignment  thereof  made,  and 
that  she  may  have  such  further  relief  as  equity  requires. 

{Signature  and  verification  as  in  Form  No.  6929.) 

b.  Against  Heir  who  has  Aliened. 
Form  No.  7968.* 

{Caption  and  commencement  as  in  Form  No.  5926)  that  on  the  tenth 
day  oi  June,  iS70,  said  plaintiff  was  lawfully  married  to  John  Doe,  and 
lived  and  cohabited  with  him  until  the  tenth  day  of  May,  i898,  at  which 
day  the  said  John  Doe  died. 

That  said  John  Doe,  during  such  marriage  and  cohabitation  and  at 
the  time  of  his  death  was  seised  of  an  estate  of  inheritance  in  the 
following  lands  and  premises,  situated  in  the  county  of  Suffolk,  to 
wit:  {Here  describe  the  lands  and  premises). 

That  at  the  time  of  the  death  of  the  said  John  Doe,  as  aforesaid, 
he  left  him  surviving  the  defendant,  his  child  and  only  heir-at-law, 

judged  and  decreed  by  the  court  that  Missouri.  —  Rev.  Stat.  (1889),  §  4534 

the  decree  of   the  court  below  be  re-  et  seq. 

versed,  and  that  the  clerk  and  master  Montana.  —  Code  Civ.  Proc.  (1895),  § 

of  this  court  take  and  state  an  account  3071  et  seq. 

of  said  damages,  being  one-third  of  the  New  York.  —  Birds.  Rev.  Stat.  (1896), 

annual    value    of   said   land    from    the  p.  947,  §  l  ^/  seq. 

death  of  yisAw  Z^«(/f;«  to  this  time,  with  Ohio.  —  Bates'  Anno.  Stat.  (1896),   § 

interest,  estimating  the  yearly  value  of  5708  et  seq. 

the  whole  tract  of  land  at  one  hundred  2.  For  the  formal  parts  of  a  complaint 

dollars  per  year,  and  allowing  the  com-  or   petition  in  a  particular  jurisdiction 

plainant    one-third    thereof,  and    until  consult  the  title  Complaints,  vol  3,  p. 

the  coming  in  of  said  report  other  mat-  1019. 

ters  are  reversed."  3.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

1.  For  statutes  relating  to  the  action  §  5708.     Consult    also    statutes    cited 

for  recovery  of  dower  under  the  codes  supra,  note  i. 

see  as  follows,  to  wit:  4.  New  York.  —  Birds.    Rev.    Stat. 
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who  thereupon  became  the  owner  of  said  lands  and  tenements  as 
such  heir-at-law. 

That  on  or  about  the  first  day  oi  July,  i898,  and  after  the  death 
of  the  said  Jo/in  Doe,  the  said  defendant  aliened  and  conveyed  the 
said  property  to  one  Samuel  Short. 

That  afterwards  the  said  plaintiff  commenced  an  action  against 
said  Samuel  Short  in  the  Supreme  Court  of  Suffolk  county  for  the 
recovery  of  her  dower  in  said  lands  and  premises;  and  such  proceed- 
ings were  had  therein  that  a  judgment  was  made  and  entered  therein 
on  the  first  day  of  September,  iS98,  for  the  recovery  of  her  said 
dower. 

Wherefore,  plaintiff  demands  judgment  against  said  defendant  for 
the  sum  oi  five  hundred  dollars  damages  for  the  withholding  of  her 
dower  from  the  time  of  the  death  of  her  said  husband  as  aforesaid, 
to  the  time  of  the  alienation  of  said  property  by  said  defendant  to 
Samuel  Short,  as  aforesaid,  with  costs  of  this  action. 

(^Signature  and  verification  as  in  Form  No.  5936.^ 

c.  Against  Alienee. 

Form  No.  7969. 
(Precedent  in  Garrison  v.  Young,  135  Mo.  205.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5921.')]^ 

Plaintiff  states  that  Henry  Hunter  died  intestate  at  said  county  of 
DeKalb,  on  the  twenty-seventh  day  of  December,  a.  d.  \%56,  seized  [of 
an  estate  of  inheritance]^  of  the  following  described  real  estate,  situ- 
ate in  the  county  of  DeKalb,  state  aforesaid,  viz:  —  The  west  half  of 
the  northeast  quarter  of  section  number  (20)  twenty,  township  num- 
ber (58)  fifty-eight  and  in  range  number  (30)  thirty;  that  said  Henry 
Hunter  left  this  plaintiff,  as  his  widow,  and  the  following  named 
children,  (issue  of  said  Hunter  and  this  plaintiff)  as  his  sole  heirs, 
viz;  Ellen  Hunter,  who  afterward  intermarried  with  N.  B.  Crawford, 
Surril da  Hunter,  who  afterward  intermarried  with  Jefferson  P.  Crews, 
and  Henry  H.  Hunter,  which  said  heirs  were  entitled  to  said  real 
estate,  subject  to  the  life  estate  of  this  plaintiff. 

Plaintiff  says  she  intermarried  with  one  Oliver  Garrison,  Sep- 
tember 25,  i859,  and  continued  to  live  with  him,  said  Garrison,  as  his 
wife,  till  the  twenty-seventh  day  ol  July,  a.  d.  \W2,  at  which  said  last 
date  said  Garrison  departed  this  life. 

Plaintiff  further  states  that  defendant,  William  H.  Young,  has  title 
to  aforesaid  lands,  under  and  by  virtue  of  deeds  of  conveyance  from 
said  Ellen  and  husband,  Crawford,  Surrilda  and  husband.  Crews,  and 
Henry  H.  Hunter,  heirs  as  aforesaid,  subject  to  this  plaintiff's  dower 
therein. 

Plaintiff  further  says  that  dower  has  not  been  heretofore  assigned 
her. 

(1896),  p.  948,  §  8.     Consult  also  stat-  [  ]  will   not   be   found    in  the  reported 

utes  cited  supra,  note  i,  p.  179.  case. 

1.  Consult  statutes  cited  supra,  note  3.  This  complaint  was  held  fatally 
I,  p.  179.  defective   because   of   the  omission  of 

2.  The  matter  to  be  supplied  within  the  words  enclosed  by  [  ]. 
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Plaintiff  says  that  on  th.t  first  day  of  March,  iS80,  defendant  entered 
into  said  premises,  so  alienated  by  the  heirs  as  aforesaid,  and  wrong- 
fully deforced  plaintiff  of  dower  right  therein,  and  has  continued 
such  possession  and  deforcement  ever  since,  to  plaintiff's  damage  in 
the  sum  of  j'/jc^^^^r^^/ dollars;  that"  the  monthly  value  of  the  rents 
and  profits  of  her  said  dower  estate  is  ten  dollars  per  month. 

Wherefore,  plaintiff  prays  judgment  for  six  hundred  dollars  dam- 
ages for  said  deforcement,  and  ten  dollars  for  the  monthly  rents  and 
profits  from  the  rendition  of  judgment,  and  for  admeasurement  of 
dower  in  said  lands,  if  susceptible  thereof  without  too  great  injury, 
and  if  not,  plaintiff  prays  judgment  for  the  monthly  rents  and  profits, 
as  by  the  statutes  made  and  provided,  and  for  all  other  relief  meet 
and  proper. 

{{^Signature  and  verification  as  in  Form  No.  5921.y\^ 

2.  Answep.2 

a.  Setting  Up  Bequest  in  Lieu  of  Dower. 

Form  No.  7970.^ 

i^Title  of  court  and  cause  as  in  Form  No.  1SS8). 

The  defendant  for  answer  to  the  complaint  of  the  plaintiff  herein, 

1.  Admits  that  plaintiff  and  said  Z>.  W.  Curtis  \^ert  husband  and 
wife;  that  said  D.  W.  Curtis  was  seised  of  the  real  estate  described 
in  the  complaint,  and  that  he  conveyed  it  as  alleged  in  said  com- 
plaint, in  his  lifetime  and  while  plaintiff  was  his  wife,  and  that  plaintiff 
never  joined  in  the  execution  of  the  conveyance  thereof. 

2.  Denies  that  plaintiff  has  or  is  entitled  to  dower  in  any  of  the  real 
estate  described  in  the  complaint,  for  the  reason'  that  said  D.  W. 
Curtis  died  on  the  tenth  day  of  May,  i8<?4,  leaving  a  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate  by  the  District  Court  of  said 
county  atthey««<?  term,  i85^  and  by  the  terms  and  provisions  of  his 
said  last  will  the  plaintiff  is  mentioned  therein  as  a  devisee,  and  by  the 
terms  thereof  is  made  residuary  legatee  of  all  the  real  estate  and  per- 
sonal property  owned  by  the  deceased  at  the  time  of  his  death  except  as 
to  certain  special  bequests  therein  made  amounting  to  three  thousand 
dollars.  That  the  estate  of  said  D.  W.  Curtis  was  reasonably  worth,  at 
the  time  of  his  death,  thirty  thousand doWdiX^,  and  that  said  plaintiff  did 
not  within  one  year  after  the  probate  of  said  will,  or  at  all,  renounce 
such  devise  or  bequest  and  elect  to  take  her  dower  rights  in  said 
estate  in  lieu  thereof,  but  received  and  accepted  the  bequests  devised 
to  her  by  the  terms  of  said  will. 

Joseph  Story,  Defendant's  Attorney. 
(^Verification.')^ 

1.  The  matter  to  be  supplied  within  Barb.  (N.  Y.)  275.  Setting  up  ante- 
[]  will  not  be  found  in  the  reported  case,     nuptial  contract.     Finch  v.  Finch,   lo 

2.  For  the  formal  parts  of  an  answer     Ohio  St.  501. 

in  a  particular  jurisdiction  consult  the  3.  This  form  is  substantially  the  de- 
title  Answers  in  Code  Pleading,  vol.  fendant's  answer  in  Spalding  v.  Hersh- 
I,  p.  799.  field,  15  Mont.  253,  which  was  held  to 

Insufficient  Answers.  —  Setting  up  title  be  a  sufficient  bar  to  the  widow's  claim, 
under   a  tax   sale.     Nicoll  v.  Fash,  59        4.  For  the  form  of  a  verification  in  a 
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b.  Setting  Up  Antenuptial  Contract. 

Form  No.  7971.' 

(  Title  of  court  and  cause  as  in  Eorm  No.  1S36. ) 

The  defendant  for  answer  to  the  plaintiff's  petition  herein,  says: 

That  at  the  time  of  plaintiff's  marriage  with  said  Asa  Murphy  they 
were  both  of  advanced  age,  the  said  Asa  being  about  sixty  and  the 
petitioner  about  seventy  years  of  age;  that  each  of  them  had  children 
by  a  former  marriage  and  was  possessed  of  about  an  equal  amount 
of  property,  real  and  personal,  and  sufficient  for  the  support  of 
each;  and  that  they,  in  contemplation  of  their  said  marriage,  and  a 
few  days  previous  thereto,  to  wit,  on  the  fifth  day  of  November.,  iS53, 
entered  into  a  written  contract,  under  seal,  duly  attested  and 
acknowledged  and  recorded,  a  copy  of  which  is  hereto  annexed 
marked  Exhibit  A,  by  which  contract  it  was  stipulated,  among  other 
things,  that  for  the  benefit  of  themselves,  and  their  children  and 
heirs  by  their  former  marriage,  respectively,  during  their  lifetime 
in  wedlock,  they  should  severally  own  and  possess  their  personal 
property,  brought  together  after  marriage  according  to  justice  and 
right,  and  that  upon  the  death  of  either  of  them  all  the  personal 
property  remaining  on  hand  should  be  divided  according  to  the 
claims  of  both  parties,  between  the  survivor  and  the  heirs  of  the 
deceased,  and  that  during  their  lives,  in  wedlock,  as  aforesaid,  they 
should  use  and  enjoy  in  the  usual  manner,  the  benefits  of  their  real 
estate,  and  upon  the  death  of  either,  the  survivor  should  not  have 
or  hold  any  interest,  right  or  claim  in  or  to  any  part  or  parts  of  the 
real  estate  of  such  deceased  party ;  but  such  claim,  whether  in  law 
or  equity,  should  pass  to  the  heirs  of  the  deceased  in  the  same 
manner  as  it  would  have  done  if  said  contemplated  marriage  had 
not  taken  place. 

That  the  antenuptial  contract  was  duly  performed  by  both  parties 
during  their  joint  lives,  and  after  the  death  of  the  said  Asa,  the  peti- 
tioner claimed  the  benefit  of  the  contract,  and  asserted  her  rights  to 
all  the  personal  property  belonging  to  her  at  the  time  of  the  marriage, 
then  remaining,  and  all  the  product  of  her  farm,  amounting  together 
to  more  in  value  than  the  amount  of  her  personal  property  at  the 
time  of  the  marriage,  and  all  of  which  had  been  reduced  to  posses- 
sion by  said  Asa  during  coverture. 

The  defendant,  being  then  and  still  the  administrator  of  said  Asa 
Murphy  and  one  of  his  heirs-at-law,  allowed  her  said  claim  and  took 
possession  as  administrator,  of  no  personal  property  as  belonging  to 
his  estate  but  what  was  left  of  the  property  owned  by  him  at  the 
time  of  his  marriage  to  the  petitioner,  or  which  he  had  subsequently 
acquired  by  purchase,  or  in  some  other  way  than    his  marital  rights. 

(^Signature  and  -Verification  as  in  Form  No.  5929?) 

particular  jurisdiction  consult  the  title     12  Ohio  St.  407,  in  which  case  the  facts 

Verifications.  were  held  to  constitute  a  sufficient  an- 

1.  This  form  is  substantially  the  de-     swer  and  a  good  equitable    defense  to 

fendant's  answer  in  Murphy  w.  Murphy,     plaintiff's  petition. 
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3.  Order  for  Interlocutory  Judgement  for  Admeasurement. 

Form  No.  7972  .' 

{^Title  of  court  and  cause  as  in  Form  No,  6Jf90.^ 

This  cause  having  been  tried  at  a  special  term  of  this  court  on  the 
sixth  and  ?iinth  days  of  December,  iS95,  and  the  parties  having 
appeared  by  counsel,  and  the  evidence  presented  having  been  duly 
heard  and  considered, 

Ordered,  that  an  interlocutory  judgment  be  entered  herein  which 
shall  direct  as  follows,  to  wit:  (^Here  direct  judgment  as  ift  Form 
No.  797S). 

Enter.  /./.,].  S.C 

4.  Interlocutory  Judgment  to  Admeasure  Dower. 

Form  No.  7973.' 

(^Title  of  court  and  cause  as  in  Form  No.  6490.^ 

The  issues  of  the  above  entitled  action  having  been  tried  at  a 
special  term  of  this  court,  held  by  the  Hon.  John  Marshall,  justice, 
and  he,  on  the  fourth  day  oi  May,  iS96,  having  made  and  filed  his 
order  herein  directing  the  entry  of  a  judgment  as  herein  set  forth; 
now,  on  motion  of  Jeremiah  Mason,  attorney  for  plaintiff,  it  is  hereby 
adjudgedj 

I.  That  said  Jane  Doe  is  entitled  to  dower  in  the  real  property  of 
her  late  husband,  John  Doe,  which  is  hereinafter  particularly  described. 

II.  That  said  dower  be  admeasured  by  Samuel  Short,  IVilliam  West, 
and  Leonard  A.  Ford,  of  the  village  oi  Northport,  in  said  county  of 
Suffolk,  three  reputable  and  disinterested  freeholders  hereby  appointed 
commissioners  to  make  such  admeasurement  (or  by  Samuel  Short, 
Esq.,  of  the  village  of  Northport,  in  said  county  of  Suffolk,  as  referee').'^ 

III.  That  said  commissioners  report  their  (or  that  said  referee  report 
his)  proceedings  to  this  court  with  all  convenient  speed.'* 

IV.  The  property  above  mentioned  is  bounded  and  described  as 
follows:  (^Here  insert  full  description  of  the  land.) 

John  Marshall,  J,  ,5*.  C. 
John  Hancock,  Clerk. 

1.  New  York.  —  Birds.  Rev.  Stat,  he)  report  the  fact  to  this  court  with 
(1896),  p.  948,  §  12.  Consult  also  their  (or  his)  reasons  for  such  opinion, 
statutes  cited  supra,  note  i,  p.  179.  and  all  facts  relating  thereto." 

2.  New  York.  —  Birds.  Rev.  Stat.  4.  Where  damages  are  awarded,  a  para- 
(1896),  p.  948,  §  12.  Consult  also  stat-  graph  may  be  inserted  at  this  point  as 
utes  cited  supra,  note  1,  p.  179.  follows:  "That  it  is  hereby  referred  to 

3.  Where  Sale  may  be  Necessary.  —  Samuel  Short,  of  the  village  of  North- 
Where  it  is  conceived  that  a  sale  may  port,  in  said  county  of  Stiffolk.  to  take 
be  necessary,  the  following  clause  may  an  account  of  the  rents  and  profits  from 
be  added,  to  wit:  "  or,  if  in  the  opinion  said  property  for  t\i&  five  years  last 
of  such  commissioners  (or  referee)  it  is  past,  and  to  ascertain  who  has  received 
not  for  the  best  interests  of  all  parties  the  same,  and  plaintiff's  share  thereof, 
concerned  to  admeasure  and  lay  off  to  and  the  damages  which  the  plaintiff  is 
plaintiff  a  distinct  parcel  of  the  prop-  entitled  to  recover  for  the  withholding 
erty  hereinafter  described,  that  they  (or  of  her  dower." 
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5.  Report  of  Commissioners  or  Referee. 

Form  No.  7974.' 

{Title  of  court  and  cause  as  in  Form  No.  5926.) 
To  the  Supreme  Court:* 

We  (or  /)  the  undersigned  commissioners  (or  referee)  appointed 
by  this  court  by  the  interlocutory  judgment  made  and  entered  herein 
on  the  fifth  day  of  May,  i896,  to  admeasure  the  dower  oi  Jane  Doe, 
widow  oi  John  Doe,  deceased,  in  the  property  hereinafter  described, 
situate  in  the  county  of  Suffolk,  respectfully  report  that  we  (or  /) 
having  been  first  duly  sworn  as  required  by  law  faithfully,  honestly 
and  impartially  to  execute  the  trust  reposed  in  us(orw<f),  did  on  the 
thirty-first  day  of  May,  iS96,  meet  (or  attend)  on  the  premises  herein- 
after described,  to  execute  the  trust  reposed  in  us  (or  me)\  and  the 
sa\d  Jane  Doe,  hy  Jeremiah  Mason,  her  attorney,  and  the  ssad  James 
Doe  and  Julia  Doe,  in  person,  appeared  at  the  time  and  place  afore- 
said. Whereupon  we  (or  /)  caused  a  survey  to  be  made  of  the  lands 
and  premises  particularly  described  in  said  judgment,  that  is  to  say, 
(describing  particularly  the  lands  and  premises),  a  map  of  which  survey 
is  hereto  annexed  and  made  a  part  of  this  report. 

We  (or  /)  do  further  report  [that  we  (or  /)  have  admeasured  and 
laid  off  to  the  saxd  Jane  Doe  ior  her  dower  the  one-third  part  of  said 
premises  as  follows:  (Jlere particularly  describe  the  part  set  off  as 
dower. )^^ 

We  (or  /)  do  further  report  that  our  (or  my)  charges  attending 
said  admeasurement,  including  our  (or  my)  fees  as  commissioners 
(or  referee),  are  as  follows,  to  wit:  (If ere  set  out  itemized  account.) 

In  witness  whereof  we  (or  /)  have  hereunto  set  our  hands  (or  my 
hand)  this  tenth  day  of  October,  iS96. 

(Signed  and  acknowledged  by  the  commissioners  or  referee?^ 

6.  Order  Conflrming"  Report. 

Form  No.  7975.' 

(Title  of  court  and  cause  as  in  Form  No.  6490.) 

Upon  reading  and  filing  the  report  of  Samuel  Short,  William  Westy 
and  Leonard  A.  Ford,  commissioners  (or  Samuel  Short,  the  referee), 
appointed  to  admeasure  plaintiff's  dower  herein,  filed  the  sixth  day  of 
May,  iS98,  and  on  motion  oi  Jeremiah  Mason,  Esq.,  attorney  for  said 
plaintiff,  and  after  hearing yi^j-^-^  Story,  Esq.,  in  opposition. 

Ordered,  that  said  report  and  admeasurement  be  and  the  same 
hereby  is  in  all  respects  confirmed,  and  that  the  fees  and  expenses  of 
the  commissioners  (or  referee)  are  taxed  at  one  hundred  and  fifty  dol- 
lars, and  that  final  judgment  may  be  entered  accordingly. 

Enter:  /.  M.,  J.  ^.  C. 

1.  New  York.  —  Birds.  Rev.  Stat,  wit:  "  that  in  our  (or  my)  opinion  it  is 
(1896),  p.  94q,  §§  14,  15.  See  also  the  not  for  the  best  interests  of  all  parties 
statutes  cited  supra,  note  i,  p.  179.  concerned  to  admeasure  and  lay  off  to 

2.  Where  it  is  not  practicable  to  as-  the  plaintiff  a  distinct    parcel  of   said 
sign  a  distinct  parcel  of  the  property  as  property  for   the  following  reasons,  to 
dower,    the    following    words    may    be  wit:"  (Here  specify  fully  the  reasons.) 
substituted  for  those  enclosed  by  [  ],  to  3.  New    York.  —  Birds.     Rev.    Stat. 
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7.  Final  Judg-ment  Admeasuring  Dower. 

Form  No.  7976.' 

(  Title  of  court  and  cause  as  in  Form  No.  6490. ) 

An  order  herein  having  been  made  and  entered  by  this  court  on 
the  thirtieth  day  of  October,  iS96,  confirming  the  report  of  the  com- 
missioners (or  referee')  herein,  dated  the  tenth  day  of  October,  i896, 
and  asking  that  final  judgment  be  entered  according  to  said  report, 
it  is  hereby  adjudged 

1.  That  said  report  and  admeasurement  stand  confirmed. 

2.  That  the  premises  hereinafter  particularly  described  have  been 
and  are  admeasured  and  laid  off  to  plaintiff  for  her  dower,  as  widow 
ol  John  Doe,  and  she  is  hereby  awarded  possession  of  the  same  for 
the  term  of  her  natural  life,  subject  to  the  payment  of  all  taxes, 
assessments,  and  other  charges  thereupon  accruing  after  she  takes 
possession.  The  premises  hereby  awarded  are  bounded  and  described 
as  follows:  (^Here  insert  a  particular  description  thereof)?' 

John  Marshall,  J.  S.  C. 
John  Hancock,  Clerk. 

8.  Gross  Sum  in  Lieu  of  Dower. 

a.  Consent  of  Widow  to  Aeeept. 

Form  No.  7977-* 

Supreme  Court,  Suffolk  County. 

Jane  Doe,  plaintiff, 

against 

James  Doe  and  Julia  Doe, 

defendants. 

I,  Jane  Doe,  the  above  named  plaintiff,  do  hereby  consent  to  accept, 
in  full  satisfaction  and  discharge  of  my  right  of  dower  in  the  real 
property  described  in  the  complaint  herein,  a  gross  sum. 
Dated  t\i&  first  day  olMay,  iS98. 
{Acknowledgment.)  Jane  Doe. 

b.  Notice  of  Motion  for  Leave  to  Pay. 
Form  No.  7978.* 

(  Title  of  court  and  cause  as  in  Form  No.  7977.) 
Please  take  notice  that  upon  the  pleadings  and  proceedings  in  the 
above  action,  the  affidavit  hereto  annexed,  and^the  consent  of  plain- 

(1896),  p.  950,  §  18.     Consult  also  stat-  dollars,  damages,  for  withholding  her 

utes  cited  supra,  note  i,  p.  179.  dower." 

1.  New  York.  —  Birds.  Rev.  Stat.  3.  New  York.  —  Birds.  Rev.  Stat. 
(1896),  p.  950,  §  18.  Consult  also  stat-  (1896),  p.  950,  §  22.  Consult  also  stat- 
utes cited  supra,  note  i,  p.  179.  utes  cited  supra,  note  I,  p.  179. 

2.  Where  damages  are  recovered,  a  para-  4.  New  York. —  Birds.  Rev.  Stat, 
graph  may  be  added  as  follows,  to  wit:  (i8g6),  p.  951,  §  23.  Consult  also 
"3.  That  the  plaintiff  do  recover  from  statutes  cited  supra,  note  i,  p.  179. 

the  defendant  the  sum  oi  five  hundred 
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tiff  filed  in  said  action,  a  copy  of  which  is  also  hereto  annexed,  the 
undersigned  will  move  this  court,  at  a  special  term  thereof,  to  be 
held  at  the  county  court-house,  in  the  village  of  Riverhead,  on  the 
fifth  day  oi  October,  i898,  at  the  opening  of  court,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an  order  granting  leave  to  defend- 
ants to  pay  the  plaintiff  a  gross  sum  in  full  satisfaction  and  discharge 
of  her  dower  right  in  the  property  described  in  the  complaint  in  this 
action,  and  for  such  other  and  further  relief  as  may  be  proper. 

Yours,  etc., 
Joseph  Story,  Attorney  for  Defendants, 
Northport,  N.  Y. 
Dated  Xhe  fifteenth  day  of  September,  i898. 

To  Jeremiah  Mason,  Esq.,  Attorney  for  Plaintiff. 

e.  Affidavit  in  Support  of  Motion. 

Form  No.  79  79-' 

(  Title  of  court  and  cause  as  in  Form  No.  7977. ) 
State  of  New  York,  ) 
Suffolk  County.  ) 

James  Doe,  being  duly  sworn,  says  that  he  is  one  of  the  defendants 
in  the  above  entitled  action;  that  said  action  is  brought  (^Here  state 
object  and  condition  of  action). 

That  on  \.\\&  first  day  of  September,  \898,  the  plaintiff  filed  with  the 
clerk  of  Suffolk  county,  in  which  county  said  action  is  triable,  her 
consent,  in  writing,  duly  acknowledged,  to  accept  a  gross  sum  in  full 
satisfaction  and  discharge  of  her  dower  right  in  the  lands  in  her  com- 
plaint in  said  action  particularly  described,  and  has  served  upon  this 
deponent  a  copy  of  said  consent,  a  copy  of  which  is  hereto  annexed. 

Deponent  further  says  that  he  desires  the  leave  of  this  court  to 
pay  such  gross  sum. 

(^Signature  and  mrat  as  in  Form  No.  859.) 

d.  Order  Granting  Leave  to  Pay. 

Form  No.  7980.V 

(^Title  of  court  and  cause  as  in  Form  No.  6Jf90.) 

Upon  reading  and  filing  the  affidavit  of  James  Doe,  verified  the 
fifteenth  day  of  September,  iS98,  and  a  copy  of  plaintiff's  consent  to 
accept  a  gross  sum  in  full  satisfaction  and  discharge  of  her  dower 
right  in  the  property  in  her  complaint  in  said  action  particularly 
described  annexed  to  said  affidavit,  and  notice  of  motion  for  leave  to 
pay  such  gross  sum  in  satisfaction  as  aforesaid,  and  on  filing  proof  of 
due  services  of  said  notice  of  motion  on  plaintiff's  attorney,  and  the 
court  having  ascertained  the  value  of  plaintiff's  dower  right  in  said 
property  to  be  the  sum  of  five  thousand  dollars;  now,  on  motion  of 
Joseph  Story,  for  Lhe  defendant,  and  after  hta.T'\ng  Jeremiah  Mason^ 
for  plaintiff, 

1.  New  York.  —  Birds.  Rev.  Stat.  (1896),  p.  951,  §  23.  Consult  also  statutes 
cited  supra,  note  i,  p.  179. 
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It  is  hereby  ordered  and  directed  that  the  defendants  pay  the  sura 
so  ascertained  within  ninety  days  after  service  of  a  copy  of  this  order. 

And  it  is  further  ordered  and  directed  that  plaintiff,  upon  receipt 
of  said  motion,  execute  to  defendants  a  release  of  her  said  dower  right. 

Enter;  /.M.,].S.(Z. 

9.  Sale  in  Action  of  Dower. 

a.  Interlocutory  Judgment  for. 

Form  No.  7981.' 

{Title  of  court  and  cause  as  in  Form  No.  64^0.') 

The  above  named  plaintiff  having  filed  her  duly  executed  and 
acknowledged  consent  by  which  she  consents  to  accept  a  gross  sum 
in  full  satisfaction  and  discharge  of  her  dower  right  in  the  property 
in  her  complaint  in  this  action  particularly  described,  and  the  court 
having  ascertained,  on  the  application  of  plaintiff,  that  a  distinct 
parcel  of  said  property  cannot  be  admeasured  and  laid  off  to  plaintiff 
as  tenant  in  dower  without  material  injury  to  the  interests  of  the 
parties. 

It  is  hereby  ordered  and  directed  that  Samuel  Short,  as  referee  (or 
the  sheriff  of  Suffolk  county)  sell  said  property  (insertifig  directions  as 
to  sale,  etc.),  and  that  upon  confirmation  of  said  sale  the  parties  to 
this  action,  and  all  persons  deriving  title  from,  through,  or  under  an^ 
party  to  this  action  after  filing  of  the  judgment  roll,  or  notice  of  the 
pendency  of  this  action,  as  prescribed  by  article  nine  of  title  one  of 
chapter  fourteen  of  the  Code  of  Civil  Procedure,  be  barred  of  and 
from  any  right,  title,  or  interest  in  or  to  the  said  property  so  sold. 

Enter:  /.  M.,  J.  S.  C. 

b.  Report  of  Referee  or  Sheriff. 

Form  No.  7982.' 

{Commencing  as  in  Form  No.  797.^,  and  continuing  down  to  *.)  The 
undersigned  referee  (or  sheriff  of  Suffolk  county)  duly  appointed  by 
an  interlocutory  judgment  made  in  this  action,  on  Xht  fifth  day  of 
September,  i898,  does  hereby  respectfully  report  that,  having  caused, 
by  conspicuously  fastening  up,  at  least  forty- two  days  before  the  sale, 
in  three  public  places  in  the  village  of  Northport,  where  the  sale  was 
to  take  place,  a  printed  notice  of  the  time  and  place  of  the  sale  of 
the  lands  and  premises  mentioned  in  said  judgment,  and  thereby 
directed  to  be  sold,  and  having  caused  a  copy  of  said  notice  to  be 
published  once  in  each  week,  for  the  six  weeks  immediately  preced- 
ing the  sale,  in  the  '■'■Northport  Journal,''  a  newspaper  printed  in  the 
village  of  Northport,  I  did,  on  the  thirtieth  day  of  October,  i8.9<9,  at  ten 
o'clock  in  the /ij^r^noon,  that  being  the  time  specified  in  said  notice, 
expose  said  premises  for  sale  at  public  auction  to  the  highest  bidder, 
as  by  said  judgment  directed,  at  the  office  of  the  village  clerk  in  said 

1.  New  York.  —  Birds.  Rev.  Stat.  (1896),  p.  951,  §  24.  Consult  also  statutes 
cited  supra,  note  i,  p.  179. 
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village  of  Northport.  The  said  lot  of  land  so  directed  to  be  sold  as 
aforesaid  was  struck  off  to  Aaron  Hart,  for  the  sura  of  twenty  thou- 
sand dollars.  I  further  report  that  I  have  received  the  said  sum  in 
cash  from  said  purchaser,  and  have  deducted  from  said  sum  and 
retained  in  my  hands  the  sum  of  one  hundred  dollars,  being  the  amount 
of  my  fees  and  expenses  of  said  sale,  consisting  of  the  following 
items,  to  wit:  (^Here  specify  items),  and  that  the  net  amount  of  said 
proceeds,  after  deducting  said  payment,  is  the  sum  of  nineteen  thou- 
sand nine  hundred  dollars. 

Dated  t\iQ  first  day  of  November,  xS98. 

Samuel  Short,  Referee  (or  Sheriff). 

c.  Final  Judgment  Upon  Report  of  Sale. 

Form  No.  7983.' 

{Title  of  court  and  cause  as  in  Form  No.  6490.) 

The  above  entitled  cause  having  come  on  to  be  heard  upon  the 
report,  dated  the  first  day  of  November,  i898,  of  Samuel  Short,  referee 
(or  sheriff  of  Suffolk  county),  duly  appointed  by  an  interlocutory  judg- 
ment heretofore  entered  herein,  on  Xh^  fifth  day  of  September,  iS98^ 
to  make  sale  of  the  lands  directed  by  said  judgment  to  be  sold,  and 
proof  of  due  notice  of  service  upon  the  attorney  for  defendant  of  a 
motion  for  confirmation  of  said  report,  and  for  final  judgment  thereon, 
to  be  made  at  this  term,  having  been  made,  now  on  motion  of  Jeremiah 
Mason,  Esq.,  counsel  for  plaintiff,  and  after  hearing y^j<^,^  Story, 
Esq.,  for  defendant  in  opposition. 

It  is  hereby  ordered  and  adjudged  that  said  report  and  the  sale 
therein  mentioned  be  and  the  same  hereby  are  confirmed  in  all 
respects. 

And  the  court  having  ascertained  that  the  sum  of  six  thousand  dol- 
lars is  equal  to  the  plaintiff's  dower  right  in  said  land,  and  that  the 
defendant  is  entitled  to  the  remainder  of  said  proceeds, 

It  is  further  ordered  and  adjudged  that  the  gross  sum  so  ascer- 
tained as  aforesaid  be  paid  to  the  plaintiff  in  full  satisfaction  of  her 
said  dower  right,  and  that  the  remainder  of  said  proceeds  be  paid  to 
the  said  defendant. 

Enter:  /.  M.,  J.  S.  C. 

VI.  SUMMARY  STATUTORY  PROCEEDINGS. 

1.  Notice  of  Intended  Application.^ 

\.  New    York.  —  Birds.    Rev.    Stat.  Georgia. — 2  Code  (1895),  §  4699. 

(1896),  p.  951,  §  24.     Consult  also  Stat-  Nebraska.  —  Comp.     Stat.    (1897),    § 

utes  cited  supra,  note  i,  p.  179.  2521. 

2.  In  the  following  states,  notice  of  New  fersey.  —  Gen.    Stat.    (1895),    p. 

the  intended  application  for  assignment  1279,  §  18. 

of  dower  must  be  given  to  the  parties  Oregon.  —  Hill's  Anno.   Laws  (1892), 

adversely  interested,  to  wit  :  §  2961. 

Alabama.  —  Civ,  Code  (1886),  §1903.  ''    Tennessee.  —  Code  (1896),  §  4151. 

Florida.  —  Rev.  Stat.  (1892),  §  1837.  Wisconsin.  —  Stat.  (1898),  ^  3869. 
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Form  No.  7984.' 
To  Mr.  Leonard  A.  Ford\ 

You  are  hereby  notified  that  on  the  thirtieth  day  of  January,  a.  d. 
\W8,  the  undersigned  will  file  in  the  Probate  Court  of  Montgomery 
county  her  petition  praying  an  order  for  the  assignment  of  her  dower 
in  certain  lands  of  which  John  Doe,  her  late  husband,  died  seised  and 
possessed  in  fee. 

Dated  the  nineteenth  day  oi  January,  i898. 

Jane  Doe. 

Form  No.  7985.* 

Georgia,  Houston  County. 
To  Shepherd  Rogers  and  James  Alford,  Executors  upon  the  estate  of 
Harrison  D.  Hoskins,  deceased: 
You  are  hereby  notified  that  I  shall  apply  to  the  next  Superior 
Court,  to  be  held  in  and  for  said  county,  on  thQ  fourth  Monday  of 
April  next,  for  the  appointment  of  commissioners  to  admeasure,  lay 
off  and  assign  dower  to  me,  in  and  to  lots  of  land  Nos.  2S1  and  21i8y 
and  in  the  Xq-wqv  fifth  district  of  said  county,  agreeably  to  the  statutes 
in  such  cases  made  and  provided. 

,  Malinda  A.  Hoskins, 

Petitioner. 
By  Warren  &'  Humphreys, 
her  Attorneys. 

2.  Petition  for  Assig'nment  of  Dower.^ 
a.  In  General. 
Form  No.  7986.* 


The  State  of  Alabama. 
Montgomery  County 


) 

'  v  In  the  Probate  Court. 


X.Alabama.  —  Civ.    Code    (i886),   §  Georgia.  —  2  Code  (1895),  §  4697. 

1903.     Consult  also  statutes  cited  JM/ra,  Iowa.  —  Code  (1897),  §  3369. 

note  2,  p.  188.  Kentucky.  —  Bullitt's      Civ.       Code 

2.  This  notice    is  substantially  that  (1895),  §  496,  subs.  i. 

used  in  Rogers  v.  Hoskins,  14  Ga.  166,  Massachusetts.  —  Pub.  Stat.  (1S82),  c. 

in  which  case,  however,  the  notice  was  124,  §  10. 

defective,  not  being  signed  by  or  run-  Michigan.  —  How.  Anno.  Stat.  (1882), 

ning  in  the  name  of  the  widow.  §  5740.  . 

Consult  statutes  cited  supra,  note  2,  Nebraska. — Comp.     Stat.    (1897),    § 

p.  188.  2521. 

3.  Precedent.  —  See    also    a    petition  New  fersey.  —  Gen.    Stat.    (1895),   p. 
held  bad  for  multifariousness  in  White  1280,  §  27. 

V.  Delschneider,  i  Oregon  254.  North  Carolina.  —  Code  (1883),  §2111, 

4.  Alabama. — Civ.    Code    (1886),    §§  Oregon. — Hill's  Anno.   Laws  (1892). 
1901,  1902.  §  2961. 

See  also  similar  statutes  as  follows.  South    Carolina.  —  Rev.    Stat.  (1893), 

to  wit:  §  1915- 

Arkansas. — Sand.  &  H.   Dig.  (1894),  Wisconsin.  —  Stat.  (1898),  §  3869. 

§  2556.  No  Dispute  as  to  Eight  to  Dower.  —  In 

Delaware.  — Rev.  Stat.  (1893),  p.  664,  a  number  of  these  states  the  petition 

§  16.  will  lie  only  when  there  is  no  dispute 

Florida.  —  Rev.  Stat.  (1892),   §   1836.  as  to  the  widow's  right.   But  the  failure 
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To  the  Hon,  John  Marshall,  Judge  of  said  Court,  ^f 

Your  petitioner,  yd!A;^Z)tf^,  respectfully  shows  unto  your  honor  that 
your  petitioner  on  the  sixteenth  day  of  January,  a.  d.  i8<?7,  inter- 
married^  with  John  Doe,  who  afterward  on  the  third  day  of  December, 
A.  D.  i8P7,  departed  this  life,  leaving  him  surviving  your  petitioner, 
who  is  his  widow  and  who  resides  in  this  county,  and  James  Doe  and 
Julia  Doe,  their  children,  his  only  heirs-at-law.^  That  said  James  Doe 
is  a  minor  of  the  age  of  twenty  years  and  is  a  nonresident  of  this 
state,  but  resides  at  Northport  in  the  state  of  New  York;  and  that 
said  Julia  Doe  is  a  minor  of  the  age  of  eighteen  years  and  resides 
with  your  petitioner  at  the  city  of  Montgomery  in  said  county  of 
Montgomery.^ 

Your  petitioner  further  shows  that  the  said  John  Doe  departed  this 
life  intestate  (or  leaving  a  last  will  and  testamenl)  and  that  his  estate 
is  now  being  administered  in  said  court  by  Samuel  Short,  who  is  a 
resident  of  said  Montgomery  county,  as  the  administrator  thereof  (or 
as  executor  of  the  said  last  will  and  testament  of  said  John  Doe^.^  * 

Your  petitioner  further  shows  that  the  said  John  Doe  died  seised 
and  possessed  in  fee®  of  the  following  described  lots,  pieces  and 
parcels  of  land,  to  wit:  {Ilere  describe  land  by  its  designation  at  the  land 
office  or  by  metes  and  bounds^.'' 

Your  petitioner  further  states  that  she  has  never  relinquished  her 
right  to  dower  in  any  part  of  said  lots,  pieces  and  parcels  of  land, 
before,  during  or  since  said  marriage,  and  says  that  she  is  entitled  to 
be  endowed  of  a  life  estate  in   one-third  of  said  land,  which  dower 

to  allege  in  the  petition  for  dower  that  of  them  if  any  are  nonresidents.     Ala. 

her  right  "  is  not  disputed  by  the  heirs  Civ.  Code  (1886),  §  1902,  subs.  3. 

or  devisees  "  is  not   fatal  to  the  juris-  5,  Name  of  Personal  Bepresentative.  — 

diction    of  the  court.     Serry  v.  Curry,  The  petition  must  contain  the  name  of 

26  Neb.  353.  the  personal  representative  of  the  hus- 

1.  To  Whom  Addressed. —  When  the  band,  stating  the  county  in  which  he 
judge  of  probate  is,  from  any  cause,  in-  resides.  Ala.  Civ.  Code  (1886),  §  1902, 
competent  to  sit,  the  petition   may,  if  subs.  3. 

the  party  so  elect,  be  filed  in  the  circuit  6.  Seised  in  Fee.  —  An   averment  that 

court.     Ala.  Civ.  Code  (1886),  §  1912.  the    husband    died    "  seised    and     pos- 

2.  Allegation  of  Marriage. — An  allega-  sessed  "  of  the  lands  described  is  held 
tion  in  the  petition  that  the  demandant  equivalent  to  an  averment  that  he  was 
is  the  widow  of  the  decedent  is  not  a  seised  in  fee,  but  it  is  suggested  that 
sufficient  averment  of  the  marriage,  the  better  course  is  to  follow  the  Ian- 
Martin  V.  Martin,  22  Ala.  86.  guage    of     the    statute.       Sheppard    v. 

3.  Only  Heirs-at-Law.  —  An  allegation  Sheppard,  87  Ala.  560. 

that   certain    named    persons  "  are  his  7.   Description   of  Lands.  —  The   land 

only  legitimate   children  "  is  not  a  suf-  should  be  described   by  its  designation 

ficient  averment  that  they  are  the  "  only  in  the  land  office,  when  that  can  be  done; 

heirs-at-law  "  of  the  deceased.     Martin  if  not,  by  metes   and  bounds  or   such 

V.  Martin,  22  Ala.  86.   Nor  do  the  words  other  description  thereof  as  will  iden- 

"left  him  surviving"  certain  children  tify  it.     Ala.  Civ.  Code  (1886),  §    1902, 

named  negative   the  existence  of  other  subs.  i.      No  dower  can  be  assigned  in 

heirs.     Forrester  v.  Forrester,    38  Ala.  lands    not   embraced    in    the   petition. 

119,  39  Ala.  320.  Falls  v.  Wright,  55  Ark.  562. 

4.  Names  of  Widow  and  Heirs-at-Law.  An  allegation  that  decedent  died  in 
—  The  petition  must  contain  the  names  the  county  in  which  the  petition  is  filed, 
of  the  widow  and  heirs-at-law,  stating  "  seised  and  possessed  of  the  following 
which  are  minors  and  married  women,  lands,"  is  not  asufl!icient  averment  that 
stating  the  county  in  which  each  re-  the  lands  are  situated  in  that  county. 
sides,  if  resident  in  this  state,  and  which  Martin  v.  Martin,  22  Ala.  86. 
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interest  petitioner  alleges  can  be  justly  and  duly  assigned  to  her  by 
metes  and  bounds.^ 

Wherefore  your  petitioner  prays  that  her  dower  interest  in  said 
land  may  be  assigned  and  set  off  to  her  by  metes  and  bounds,  and  to 
the  end  that  the  same  may  be  in  all  things  accomplished  in  accord- 
ance with  the  provisions  of  the  statute  in  such  case  made  and  pro- 
vided, petitioner  further  prays  that  such  orders  and  decrees  may  be 
made,  such  process  issuea  and  such  other  proceedings  had  in  the 
premises  as  may  be  requisite. 

Jane  Doe. 

Form  No.  7987. 

(Precedent  in  Serry  v.  Curry,  26  Neb,  355.)' 

To  the  Honorable  J.  N.  Porter^  judge  of  probate  in  and  for  said 
county,  the  petition  of  Charity  Serry  respectfully  represents:  That 
your  petitioner  on  or  about  the  twelfth  day  of  February,  a.  d.  iS56, 
intermarried  with  Edward  Serry,  who  afterward,  on  or  about  the 
nineteenth  day  of  April,  a.  d.  i87i,  departed  this  life,  leaving  your 
petitioner  his  widow,  Sind  Jonathan  /.  Serry,  Edward  E.  Serry,  Sarah 
E.  Serry,  Charity  I.  Serry,  Maria  D.  Serry,  Charles  O.  Serry,  and 
William  H.  Serry,  his  children  and  only  heirs  at  law;  that  the  said 
Edward  Serry  died  seized  in  fee  simple  of  the  following-described 
real  estate,  lying  and  being  in  the  county  and  state  aforesaid,  to  wit: 
{Jlere  followed  a  description  of  the  lands'). 

That  your  petitioner,  by  virtue  of  her  said  marriage,  upon  the 
death  of  the  said  Ed^uard  Serry,  became  and  was  entitled  to  dower  in 
the  lands  above  described,  which  said  dower  has  never  been  assigned 
nor  set  off  to  your  petitioner,  and  she  has  never  received  any  com- 
pensation or  equivalent  therefor,  nor  for  any  part  thereof.  Your 
petitioner  therefore  prays, — the  aid  of  this  honorable  court  in 
the  premises,  and  that  the  writ  of  summons  may  issue  out  of  and 
under  the  seal  of  this  court,  commanding  the  sdiid  Jonathan  J.  Serryy 
Edward  E.  Serry,  Sarah  E.  Serry,  Charity  I.  Serry,  Maria  D.  Serry ^ 
Charles  O.  Serry  and  William  H.  Serry,  defendants  hereto,  to  per- 
sonally appear  before  this  court  on  the  first  day  of  the  next  term 
thereof  for  decedent  cases,  to  be  holden  in  Ponca,  in  the  county  and 
state  aforesaid,  on  the  second  Monday  of  September,  a.  d.  i87<?,  and 
there  full,  true,  direct,  and  perfect  answer  make  to  all  and  singular 
the  matters  herein  stated  and  to  stand  to  and  abide  by  the  order  of 
this  honorable  court  in  the  premises,  and  that  upon  the  hearing 
hereof,  a  decree  may  be  made  by  this  honorable  court,  that  your 
petitioner  recover  dower  in  the  premises  above  described,  and  that 
such  dower  may  be  assigned  and  set  off  to  her  in  the  manner  and 
according  to  the  providing  of  the  statute  in  such  cases  made  and  pro- 

1.  Dissent  from  Will.  —  When  no  pro-  cient  dissent  on  the  part  of  the  widow 

vision   is  made   for  the  widow  by  the  from  the  will,  and  is  equivalent  to  an 

husband's  will,  she   may  claim  dower  abandonment  of  it.     Green  v.  Green,  7 

without  any  express   dissent    from  it.  Port.  (Ala.)  ig. 

Martin  v.  Martin.  22  Ala.  86;  Green  v.  2.  Consult  annotations  to  Form  No. 

Green,  7  Port.  (Ala.)  19.  7986,  supra. 

And  a  petition   for   dower  is  a  suflS- 
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vided,  and  that  your  petitioner  may  have  such  other,  further,  and 
different  relief,  as  the  nature  of  the  case  requires,  and  is  agreeable  to 
equity  and  good  conscience.     And  your  petitioner  will  ever  pray. 

[John  A.  King, 
Attorney  for  Plaintiff. 
(  Verification^  ^ 

b.  After  Alienation. 

Form  No.  7988.' 

{Commencing  as  in  Form  No.  7986,  and  continuing  down  to  *.) 
Your  petitioner  further  shows  that  said  John  Doe,  deceased,  during 
the  period  of  petitioner's  marriage  to  him,  was  seised  and  possessed 
in  fee^  of  the  lots,  pieces  and  parcels  of  land  described  as  follows,  to 
wit:  {Here  describe  land  by  its  designation  at  the  land  office  or  by  metes  and 
bounds),^  which  said  land  was  by  the  said  John  Doe,  during  his  lifetime, 
aliened  and  conveyed  to  one  Leonard  A.  Ford,  who  resides  in  said 
county  of  Montgomery.^ 

Your  petitioner  further  states  that  she  has  never  {concluding  as  in 
Form  No.  7986). 

3.  Order  Fixing^  Hearing"  and  for  Citation. 

Form  No.  7989.' 

The  State  of  Alabama,  )  In  the  Probate  Court. 
Montgomery  Coxxwty.       )  January,  SO,  iB98. 
In  the  matter  of  the  Petition  of  Jane  Doe 

for  Assignment  of  Dower  in  Lands  of 

John  Doe,  deceased. 

It  is  ordered  by  the  court,  that  the  petition  herein  be  heard  on  the 
twentieth  day  of  February,  iS98,  and  that  citation  issue  to  {naming  all 
parties  interested)  to  appear  at  said  time. 

4.  Citation. 

Form  No.  7990.* 


^'  I  In  Probate  Court. 


The  State  of  Alabama^ 

Montgomery  County. 

To  the  Sheriff  of  said  County,  Greeting:* 

Whereas  Jane  Doe,  of  the  city  of  Montgomery  in  said  county,  has 
filed  her  petition  in  said  court  praying  for  the  assignment  of  her 
dower  in  the  lands  of  which  her  late  husband,  John  Doe,  deceased,  died 

1.  The  matter  enclosed  by  and  to  be  in  which  dower  is  claimed  has  been 
supplied  within  [  ]  will  not  be  found  in  aliened  in  the  life  of  the  husband,  the 
the  reported  case.  name  of  the  alienee  and  his  residence 

2.  Alabama.  —  Civ.  Code  (1886),  §^  must  be  given  if  known.  Otherwise 
1901,  igo2.  Consult  also  statutes  cited  the  name  of  the  person  in  possession 
supra,  note  4,  p.  189.  must  be  given.     Ala.  Civ.  Code  (1886), 

3.  See  supra,  note  6,  p.  189.  §  1902,  subs.  2.     See  also   Forrester  v. 

4.  See  supra,  note  7,  p.  189.  Forrester,  38  Ala.  119;  39  Ala.  320. 

6.  Name  of  Alienee.  —  When  the  land        6.  Alabama. — Civ.  Code  (1886),  §  1905. 
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seised  and  possessed  in  fee,  and  the  twentieth  day  of  February,  i898, 
has  been  appointed  for  the  hearing  of  said  petition, 

You  are,  therefore,  hereby  commanded  to  cite  {iiaming  all  persons 
interested^  to  appear  before  the  said  court  on  said  twentieth  day  of 
February,  iS98,  to  contest  said  application  if  they  think  proper. 

Witness  this  thirtieth  day  of  January,  i898. 

John  Marshall,  Judge  of  Probate. 

Form  No.  7991. 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1617,  No.  4.)> 

The  State  of  Arkansas  to  the  Sheriff  oi  Pulaski  County: 

You  are  commanded  to  %wvs\vs\ox\.  Richard  Roe,  Walter  Jo7ies,  Cor- 
nelius  "Keeper,  and  Catharine  Keeper,  his  wife,  to  appear  in  the  Pulaski 
Probate  Court,  on  the  first  day  of  its  next  (^January^  term  and  answer 
the  petition  filed  against  them  by  Mary  Smith  for  allotment  of  dower. 
(seal)  Witness  my  hand  and  the  seal  of  this  court,  this  tenth  day 
of  December,  i897. 

John  Hancock,  Clerk. 

Form  No.  7992. 

(Precedent  in  Serry  v.  Curry,  26  Neb.  356.) 

State  of  Nebraska,  County  of  Dixon,  ss. 

The  people  of  the  State  of  Nebraska,  to  Jonathan  J.  Serry,  Edward 
E.  Serry,  Sarah  E.  Serry,  Charity  I.  Serry,  Maria  D.  Serry,  Charles 
O.  Serry,  William  H.  Serry,  and  Charity  Serry,  guardian  of  said  minor 
children: 

You  and  each  of  you  to  be  and  appear  before  me  at  my  office  in 
Ponca,  September  8,  iS73,  to  hear  the  application  of  Charity  Serry, 
widow  of  Edward  Serry,  late  of  Dixon  county,  deceased,  praying  that 
her  dower  in  the  said  estate  of  said  land  may  be  set  off,  and  there 
and  then  to  oppose  the  setting  apart  of  such  dower  should  you  so 
elect. 

Witness  my  hand  and  seal  this,  September  2,  a.  d.  i873. 

(seal)  J.  W.  Porter,  Probate  Judge. 

5.  Decree  for  Dower  and  Directing  Summons  of 
Admeasurers. 

Form  No.  7993.'' 

(^Title  of  court  and  cause  as  in  Form  Nm.  7989.') 

This  being  the  day  appointed  for  hearing  the  petition  oi  Jane  Doe 
praying  for  an  order  for  the  assignment  of  her  dower  in  the  lands  of 
which  her  late  husband  John  Doe,  deceased,  died  seised  and  possessed 
in  fee :  Now  comes  the  said  Jane  Doe,  by  Jeremiah  Mason,  her  attorney, 

1.  Arkansas. — Sand.  &  H.  Dig.  (1894),  South   Carolina.  —  Rev.     Stat.  (1893), 

§  2557.  §  1916. 

See  also  the  following  statutes,  to  wit:         2,  Alabama. — Civ.    Code    (1886),    § 

Kentucky. — Bullitt's  Civ.  Code  (1895),     1905. 
§  496,  subs.  I. 
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and  moves  the  court  that  the  prayer  of  said  petition  be  granted;  and 
also  comes  William  West,'^\\o\'s  not  in  any  way  interested  in  this  pro- 
ceeding, and  who  was  heretofore  duly  appointed  and  has  consented 
in  writing  to  act  as  guardian  ad  litem,  to  represent  and  protect  the 
interest  of  James  Doe  and  Julia  Doe;  and  (jiaming  all  persons  interested  ) 
having  had  due  notice  of  said  petition  and  the  day  appointed  for 
hearing  the  same,  by  citation  served  upon  them,  as  required  by  law. 
and  in  accordance  with  the  order  of  this  court  made  and  entered  in 
the  premises,  on  the  thirtieth  day  of  January,  iW8\  And  it  appearing 
to  the  satisfaction  of  the  court  by  the  oaths  of  (^giving  names  of  wit- 
nesses whose  testimony  has  been  taken  in  support  of  said  petition)  that  said 
Jane  Doe  is  entitled  to  dower  in  certain  lands  belonging  to  the  estate 
oi  John  Doe,  deceased,  and  lying  and  being  in  said  county,  which  said 
lands  are  described  as  follows:  {describing  lands),  and  that  said  dower 
is  one  third  portion  of  said  lands. 

It  is  therefore  ordered,  adjudged  and  decreed  that  said  Jane  Doe 
is  entitled  to  dower  in  certain  lands  belonging  to  the  estate  of  John 
Doe,  deceased,  and  lying  and  being  in  said  county,  which  said  lands 
are  described  as  follows:  {describing  them),  and  that  said  dower  is  one 
third  portion  of  said  lands. 

It  is  further  ordered,  adjudged  and  decreed  that  the  sheriff  of  said 
county  be  and  hereby  is  directed  to  summon yfz;^  freeholders,  not  con- 
nected with  the  parties  by  consanguinity  or  affinity,  to  allot  and 
set  off,  by  metes  and  bounds,  the  dower  of  said  Jane  Doe,  having 
regard  to  the  improvements  and  quality  of  the  land,  as  well  as  the 
quantity  of  the  dower. 

6.  Order  Appointing  Commissioners.^ 

Form  No.  7994  .* 

At  an  Orphans  Court  held  at  Trenton,  in  and  for  the  County  of 
Mercer,  on  the  seventh  day  of  October,  a.  d.  \W8,  as  yet  of  the  Term  of 
October,  iS98. 

In  the  matter  of  the  Application  of  Jane  Doe  ) 
for  the  Assignment  of  her  Dou>er.  ) 

Jane  Doe,  widow  of  John  Doe,  late  of  the  county  of  Mercer, 
deceased,  having  presented  to  this  court  her  petition,  verified  by  her 

1.  For   statutes   relating   to   the   ap-  yia!fo/5^(7/i^i?r»«a«,  deceased,  it  is  ordered 

pointment  of  commissioners  to  admeas-  \h2Xfohn  Victor,  Frederick  Moss,  Edward 

ure  dower  see  as  follows,  to  wit:  Lewis  and  Alfred  F.    Gowdy,    be    and 

Arkansas. — Sand.  &  H.  Dig.  (1894),  they  are    hereby  appointed,  (any  three 

§  2562.  of  whom,  being  first  duly  sworn,)  com- 

Georgia.  —  2  Code  (1895),  §  4697.  missioners,   to    allot    to  the    widow   of 

Iowa.  —  Code  (1897),  §  3370.  facob  Holderman,   deceased,    her  dower 

Kentucky.  —  Bullitt's  Civ.  Code  (1896),  in  her  deceased  husband's   estate,  and 

^  496,  subs.  4,  5.  to  divide  and  allot  between  the  heirs  of 

New  fersey.  —  Gen.    Stat.    (1895),    p.  said  Holderman,  their  interest  and  pro- 

1280.  §  27.  portionate    shares   in   the   land  of  said 

Precedent.  —  In  Holderman  v.  Holder-  decedent,  and  make  report  to  court." 

man.  3    B.   Mon.   (Ky.)    532,  the  order,  2.  New  fersey. — Gen.  Stat.  (1895),  p. 

omitting     formal    parts,  was    follows:  1280,  §  27.     Consult  also  statutes  cited 

"  On  motion  of  the  widow  and  heirs  of  supra,  note  i. 
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affidavit,  setting  forth  that  the  said  John  Doe  had  lately  died  seised 
of  land  and  real  estate  situate,  lying  and  being  in  the  said  county  of 
Mercer^  and  that  she  had  caused  twenty  days'  previous  notice,  in 
writing,  of  this  application,  to  be  served  on  James  Doe  and  Julia 
Doe,  heirs-at-law  of  the  said  John  Doe,  deceased,  who  are  all  the  per- 
sons known  to  be  interested  in  said  lands  and  real  estate,  and  proof 
being  made  of  the  service  of  said  notice,  it  is  ordered  by  the  court 
that  Samuel  Short,  William  West  and  Leonard  A.  Ford,  three  discreet 
and  disinterested  freeholders  in  said  county  be,  and  they  hereby  are, 
appointed  commissioners  to  admeasure  and  set  off  as  speedily  as  con- 
veniently may  be  one  third  part  of  the  said  lands  and  real  estate  as 
dower  of  the  said  Jane  Doe,  and  that  they  make  a  full  report  of  all 
their  doings,  with  the  distances  and  courses  of  the  land  so  assigned 
and  alloted  by  them  to  the  said  Jane  Doe  for  her  dower,  together 
with  the  amount  of  their  charges,  to  the  next  term  of  this  court, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided. 


7.  Summons  to  Admeasurers. 

Form  No.  7995.* 

(Commencing  as  in  Form  No.    7990,  and  continuing  down  to^.') 

Whereas,  on  the  twentieth  day  of  February,  \W8,  it  was  decreed 
by  said  court  that  Jane  Doe  is  entitled  to  dower  in  certain  lands 
belonging  to  the  estate  of  John  Doe,  and  lying  and  being  in  said 
Montgomery  county,  which  said  lands  are  described  as  follows: 
{describing  theni) ;  and  whereas,  it  was  further  decreed  that  said  dower 
is  a  one-third  portion  of  said  lands;  and  whereas,  Samuel  Short, 
administrator  (or  executor')  and  James  Doe  and  Julia  Doe,  minors, 
are  parties  to  this  proceeding  and  to  such  decree,  you  are  hereby 
directed  in  pursuance  of  said  decree  to  summon  y?z;^  freeholders,  not 
connected  with  the  parties  by  consanguinity  or  affinity,  to  allot  and 
set  off,  by  metes  and  bounds,  the  said  dower,  having  regard  to  the 
improvements  and  quality  of  the  land  as  well  as  the  quantity  of  the 
dower,  and  such  other  proceedings  to  have  in  relation  thereto  as  are 
required  by  law. 

Of  this  writ  and  your  doings  thereon  indorsed,  make  due  return^ 
at  or  before  the  next  term  of  this  court,  to  be  held  on  the  fifth  day 
of  March,  iS98. 

Witness  {concluding  as  in  Form  No.  7990). 

1.  Alabama. — Civ.  Code  (1886),  §  1906.     to  allot  and  set  ofif  the  dower  as  therein 
Florida.  —  Rev.  Stat.  (1892),  §  1S39.         specified;  and  before  they  proceeded  to 

2.  The  return  should  be  substantially  assign  said  dower,  \,James  A.Winslow, 
as  follows,  to  wit:  "In  pursuance  to  sheriff  of  said  county,  administered  an 
the  within  writ  to  me  directed,  \,  James  oath  to  each  of  them,  impartially,  and 
A.  Winslow,  sheriff  of  said  county,  did  to  the  best  of  their  skill  and  ability,  to 
this  third  day  oi  January,  A.  D.  189^,  assign  the  said  dower  pursuant  to  the 
summon  Peter  Goos,  Carl  A.   Snowden,  decree  referred  to  in  said  writ. 

Grant  B.  Pratt.  Henry  J.  Markham,aLnA         Witness  my  hand  this  fourth  day  of 
Willis  J.  Doty,    being  fve   freeholders    January,  A.  D.  189^. 
not  connected  with   the  parties  named  James  A.Winslow, 

in  said  writ  by  consanguinity  or  affinity.  Sheriff  of  Montgomery  County." 
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Form  No.  7996. 

(Precedent  in  Serry  v.  Curry,  26  Neb.  357.) 


SS. 


State  of  Nebraska,  \ 
County  of  Dixon.    \ 

Estate  of  Edward  Serry,  deceased,  in  probate  court,  September  22, 
jS73. 

The  people  of  the  state  of  Nebraska  to  William  Bandt,  Alexander 
Curry  and  J.  B.  Barnes,  commissioners  appointed  to  assign  dower  to 
Charity  Serry,  widow  of  said  Edward  Serry,  Greeting:  This  is  to 
authorize  you  jointly  to  allot  and  set  off  to  Mrs.  Charity  Serry,  widow 
of  the  late  Edward  Serry,  deceased,  her  dower  out  of  the  following 
lands  and  tenements  out  of  the  estate  of  Edward  Serry,  late  of  Dixon 
county,  state  oi  Nebraska^  to  wit:  (^Here  follozved  descriptioii),  each 
of  you  first  having  taken  the  oath  hereunto  annexed. 

Witness,  J.  W.  Porter,  probate  judge  of  said  county  and  state,  at 
his  office  m  Fonca,  this  ^7M  day  oi  August,  a.  d.  i87<?,  and  the  pro- 
bate seal  of  said  office  hereunto  affixed. 

(seal)  J.  W.  Porter,  Probate  Judge. 


1.  For  statutes  relating  to  the  writ  of 
admeasurement  see  as  follows,  to  wit: 

Georgia.  — 2  Code  (1895),  §  4697. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
124,  §  II. 

Michioan.— Wow.  Anno.  Stat.  (1882), 

§  5741-  ' 

Nebraska.  —  Comp.  Stat.  (1897),  § 
2521. 

North  Carolina.  — Code  (1883),  §  21 13. 

Oregon.  —  Hill's /nno.  Laws  (1892), 
§  2962. 

South  Carolina.  —  Rev.    Stat.    (1893), 

§  1917- 

Wisconsin.  —  Stat.  (1898),  §  3870. 

Precedent. —  In  Coates  v.  Cheever,  i 
Cow.  (N.  Y.)  460,  the  writ  is  as  follows: 

''Essex  County,  Surrogate's  Office, 
SS.  To  Thomas  Slower  and  George 
Throop,  of  the  town  of  Willsboro,  and 
Ransom  Noble  of  the  town  of  Essex,  in 
the  county  of  Essex:  Whereas  Maria 
Coates,  widow  of  John  Coates,  late  of 
Boston,  in  the  state  of  Massachusetts,  de- 
ceased, has,  by  her  petition  filed  in  this 
office,  set  forth,  that  she  was  lawfully 
married  to  the  S2^\di  John  Coates  \nh\% 
lifetime,  and  that  he,  the  said  John 
Coates,  her  said  husband,  died  on  the 
i^th  day  oijuly,  a.  d.  18/9,  and  that  the 
said  /^/;«  Coates,  her  said  husband,  after 
her  intermarriage  with  him  as  afore- 
said, and  before  his  death,  was  seized 
in  his  demesne  as  of  fee,  of  a  certain 
tract  of  land,  situate,  lying  and  being 
in  the  town  of  West-Port,  in  the  said 


courtty  of  Essex,  commonly  called 
Rodgers'  ore  bed  Patent,  on  the  west  side 
of  Lake  Champlain  and  described  as 
follows,  to  wit:  Beginning  {describing 
the  lands  by  ??ietes  and  bounds)  containing 
.fjo  acres  of  land  (except  jjo  acres  now 
or  late  in  the  possession  oijolin  Walton') 
together  with  all  the  iron  ore,  privi- 
leges and  appurtenances,  thereunto 
belonging,  or  in  any  wise  appertain- 
ing; and  that  she  hath  never  had  her 
dower  in  the  aforesaid  lands:  and 
further  that  Abijah  Cheever  now,  or 
late  of  Boston,  or  Thomas  Walton,  was, 
at  the  time  of  the  said  petition,  in  the 
possession  of  the  aforesaid  lands,  with 
their  appurtenances;  and  whereas  the 
said  Maria,  in-  her  said  petition  did 
pray  the  surrogate  of  the  county  of 
Essex,  to  issue  an  order  to  three  disin- 
terested freeholders  of  the  said  county 
of  Essex,  to  be  by  him  appointed,  to  ad- 
measure and  lay  off,  as  speedily  as 
might  be,  one  third  part  of  the  land 
mentioned  and  described  as  aforesaid, 
as  her  dower  in  the  said  lands;  and 
whereas,  by  order  of  the  said  surrogate, 
the  said  Abijah  Cheever  and  Thomas 
Walton  were  required  to  appear  before 
the  said  surrogate,  at  his  office,  in  Eliza- 
bethtoivn,  in  the  county  aforesaid,  on 
the  6th  day  oi  June,  A.  D.  \%20,  at  one 
o'clock  in  the  afternoon  of  that  day,  to 
show  cause,  if  any  they  had,  why  ad- 
measurers  of  dower  should  not  be  ap- 
pointed, according  to  the  prayer  of  the 
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9.  Report  of  Admeasurers.^ 

Form  No.  7997.^ 
{Commencing  as  in  Form  No.  7986,  and  continuing  down  to  f.) 


said  petitioner;  and  whereas,  at  the 
time  and  place  in  the  said  order  speci- 
fied, before  me,  Ashley  Pond,  surrogate 
of  the  county  of  Essex  aforesaid,  came 
as  well  the  said  Maria,  by  Dean  Edson, 
her  attorney  duly  authorized,  as  the 
said  Abijah  and  Thomas,  in  their  own 
proper  persons;  and  whereas  no  suffi- 
cient cause  has  been  shown,  why  ad- 
measurers  of  dower  should  not  be 
appointed,  according  to  the  prayer 
of  the  said  petitioner;  now,  therefore,  I, 
the  said  surrogate,  do  hereby  order  you, 
the  said  Thomas  Stower,  George  Throop 
and  Ransom  Noble,  to  admeasure  and 
lay  off  as  speedily  as  may  be,  one  third 
part  of  the  said  lands  described  in  the 
said  petition,  as  the  said  widow's 
dower,  according  to  the  statute  in  such 
case  made  and  provided.  In  testimony 
whereof,  I  have  hereunto  set  my  hand, 
and  affixed  the  seal  of  my  office,  at 
Elizabethtown,    this    loth  day   of  June, 

A.  D.    \^20. 

Ashley  Pond,     (seal)" 

1.  For  statutes  relating  to  report  of 
admeasurers  see  as  follows,  to  wit: 

Alabama.  —  Civ.  Code  (1886),  §   iqoy. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2563. 

Georgia.  — 2  Code  (1895),  §  4701. 

Iowa. — Code  (1897),  %  3371. 

Kentucky. — Bullitt's  Civ.  Code  (1895), 
§  496,  subs.  5. 

Michigan. — How.  Anno.  Stat.  (1882), 
§  5742. 

Nebraska. — Comp.  Stat.  (1897),  §  2522. 

New  Jersey,  —  Gen.    Stat.    (1895),    p. 

1279.  §  19- 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  2963. 

South  Carolina.  —  Rev.  Stat.  (1893),  § 
1917. 

Precedent.  —  In  Coates  v.  Cheever,  i 
Cow.  (N.  Y.)  461,  the  report  is  as  fol- 
lows, to  wit: 

"To  the  Surrogate  of  the  county  of 
Essex:  We,  Ransom  Noble,  Thomas 
Stower,  and  George  Throop,  the  under- 
signed, appointed  by  the  prefixed 
order,  to  admeasure  and  set  off  to 
Maria  Coates,  the  widow  oi  John  Coates, 
deceased,  one  third  part  of  the  tract  of 
land  in  the  said  order  mentioned,  and  of 
which  the  sa.\6.John  Coates  in  his  life  time 
was  seised, do  make  the  following  report 
of  our  proceedings  in  the  execution  of 


the  trust  committed  to  us:  On  thej'M 
day  of  July,  A.  D.  18^/,  having  been 
severally  sworn  by  the  competent  au- 
thority, faithfully  and  honestly  to  exe- 
cute the  trust  reposed  in  us,  we 
proceeded  to  the  tract  of  land  afore- 
mentioned, and  carefully  viewing  the 
same,  with  the  several  buildings  and 
erections  thereon,  did  admeasure  and 
allot  to  the  aforesaid  widow,  the  follow- 
ing piece  or  parcel  of  land,  with  the  ap- 
purtenances, included  in  the  bounds  of 
the  aforesaid  tract,  of  which  the  said 
John  Coates -was,  in  his  life  time,  seised, 
being  in  our  opinion,  one  sixth  part  of 
the  lands  ordered  for  admeasurement, 
considered  as  well  with  reference  to  the 
value  as  the  quality  of  the  said  lands, 
with  the  appurtenances,  the  counsel 
for  the  said  widow  having  abandoned 
all  claim  to  more  than  a  sixth  of  the 
said  lands  mentioned  in  the  said  order, 
which  said  lands,  with  their  appurte- 
nances, admeasured  by  us,  and  set  off 
as  the  widow's  dower  as  aforesaid,  are 
described  as  follows,  that  is  to  say. 
Beginning  {describing  by  metes  and 
bounds),  also  that  part  of  the  dwelling 
house  on  the  said  premises,  described 
as  follows,  to  wit:  All  the  rooms  and 
chambers  in  the  upright  part  of  the  said 
house,  on  the  west  side  of  the  hall  or  en- 
try,and  the  land  the  same  stands  on, and 
also  the  cellar  under  the  west  part  of  the 
said  house,  and  also  the  pantry  or  but- 
tery on  the  north  side  of  the  same,  and 
also  the  west  equal  half  of  the  stairs  in 
the  hall  from  the  first  to  the  second 
floor,  and  also  the  garret  or  upper 
room,  or  rooms,  or  place  for  them,  over 
the  said  west  part  of  the  said  house; 
and  also  so  much  of  the  entry  or  hall 
on  the  first  floor  at  the  foot  of  the  said 
stairs,  as  is  contained  in  the  width  of 
the  two  floor  boards,  on  the  west  side 
of  the  said  entry,  next  and  opposite  to 
the  door  leading  into  the  west  room, 
and  also  all  of  the  said  entry,  or  hall 
south  of  the  said  door  leading  into  the 
said  west  room.  In  witness  whereof 
we  have  hereunto  set  our  hands  and 
seals  this  ijth  day  oi  July,  A.  D.  18^.3. 
Thomas  Stower.  (seal) 
George  Throop,  (SEAL) 
Ransom  Noble,  (seal)  ' ' 
2.  Alabama.  —  Civ.  Code  (1886),  § 
1907.     See  aXso  supra,  note  i. 
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By  virtue  of  the  annexed  writ,  and  the  summons  of  the  sheriff  of 
said  Montgomery  county,  we  the  undersigned,  five  freeholders  of  said 
county,  not  connected  with  the  parties  by  consanguinity  or  affinity, 
having  first  been  duly  sworn  according  to  law,  did  on  this  second  day 
of  April,  1 8P5,  proceed  to  assign  the  dower  therein  specified  accord- 
ing to  the  decree  therein  named;  and  we  do  hereby  allot  and  set  off, 
by  the  following  metes  and  bounds,  to  the  said  Jane  Doe  the  follow- 
ing described  lands,  being  the  one  third  portion  of  the  lands  named 
in  said  writ  and  decree,  having  regard  to  the  improvements  and 
quality  of  the  land,  as  well  as  to  the  quantity  of  the  dower,  to  wit: 
(^Here  insert  description^. 

In  witness  of  all  which,  the  undersigned  commissioners  have  here- 
unto set  their  hands  and  seals  the  day  and  year  above  written, 

(^Signed  and  sealed  by  all  the  commissioners?) 

Form  No.  7998. 

(Precedent  in  Serry  v.  Curry,  26  Neb.  358.)' 
In  the  matter  of  the  estate  of  Edward  Serry,  deceased,  we,  the 
undersigned  commissioners  appointed  by  the  Hon.  J.  W.  Porter, 
probate  judge  of  Dixon  county,  to  assign,  allot,  and  set  off,  to  Mrs. 
Charity  Serry,  her  dower  in  the  estate  of  her  late  husband,  Edward 
Serry,  deceased,  respectfully  report  to  your  honor  as  follows: 

That  by  virtue  of  the  annexed  from  the  probate  court  of  the  said 
county,  [we]  having  been  first  duly  sworn  as  required  by  law,  have, 
from  the  premises  described,  allotted  and  set  off  to  Mrs.  Charity 
Serry,  the  following  lands  and  tenements  as  her  dower  in  the  said 
estate,  viz.: 

The  west  1-2  S.  W.  1-4  and  N.  E.  1-4  of  S.  W.  1-4  of  section  6, 
township  30,  range  6  east,  and  the  N.  E.  1-4  of  the  N.  E.  1-4  of  the 
N.  E.  1-4,  and  east  1-2  of  west  1-2  of  N.  E.  1-4  of  N.  E.  1-4  of  section 
30,  township  31,  range  6  east. 

Certified  by  us  this  ^^^day  of  September,  a.  d.  \Z13. 

J.  B.  Barnes. 
William  Bandt. 
Alexander  Curry. 

10.  Order  Confirming  Report. 

Form  No.  7999.' 

(  Title  of  court  and  cause  as  in  Eorm  No.  799 J^. ) 

Samuel  Short,  William  West  and  Leonard  A.  Eord,  commissioners 
appointed  by  this  court  at  the  October  term,  \?>98,  having  made  their 
report  of  all  their  proceedings,  with  the  distances  and  courses  of  the 
lands  assigned  and  allotted  by  them  to  the  said  Jane  Doe,  and  the 
same  having  been  inspected  by  the  court,  and  no  one  objecting 
thereto,  it  is  ordered,  adjudged  and  decreed  that  the  proceedings  of 
said  commissioners  be,  and  the  same  hereby  is,  approved  and  con- 
firmed by  this  court,  and  that  they  be  recorded  by  the  surrogate 
pursuant  to  the  statute  in  such  case  made  and  provided. 

1.  Nebraska.  —  Comp.  Stat.  (1897),  §  2.  New  Jersey.  — Gen.  Stat.  (1895),  p. 
2522.     See  also  supra,  note  i,  p.  197.         1279,  §  ^9- 
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VII.  RELEASE  OF  DOWER. 

1.  In  General.^ 

Form  No.  8  o  o  o . 

(Precedent  in  Coburn  v.  Herrington,  114  III.  106.) 
State  of  Illinois,     ) 

r  SS 

IVAileside  County .  )' 

I,  yo/in  M.  Brown.,  a  justice  of  the  peace  in  and  for  said  county, 
in  the  State  aforesaid,  do  hereby  certify  that  Nathan  P.  Herrington, 
personally  known  to  me  as  the  same  person  whose  name  is  subscribed 
to  the  foregoing  instrument  of  writing,  appeared  before  me  this  day, 
in  person,  and  acknowledged  that  he  signed,  sealed  and  delivered 
the  said  instrument  of  writing  as  his  free  and  voluntary  act,  for  the 
uses  and  purposes  therein  set  forth.  And  the  said  Almira  Herritigton, 
wife  of  the  said  Nathan  P.  Herrington,  having  been  by  me  examined, 
separate  and  apart  and  out  of  hearing  of  her  husband,  and  the  con- 
tents and  meaning  of  the  said  instrument  of  writing  having  been  by 
me  made  known  to  her,  acknowledged  that  she  had  freely  and  vol- 
untarily executed  the  same,  and  relinquished  her  dower  to  the  lands 
and  tenements  therein  mentioned  without  compulsion  of  her  said 
husband,  and  that  she  does  not  wish  to  retract  the  same. 

Given  under  my  hand  and  seal,  this  18th  day  of  April,  a.  d.  i857. 

JohnM.  Brown,  J.  P.     (seal) 

Form  No.  8001. 

(S.  Car.  Rev.  Stat.  (1893),  §  1901., 

The  State  of  South  Carolina,  ) 
Fairfield  County.  j 

I,  John  Marshall,  trial  justice  {or  other  officer,  as  the  case  maybe'),  do 
hereby  certify  unto  all  whom  it  may  concern  that  Jane  Doe,  the 
wife  of  the  within  named  John  Doe,  did  this  day  appear  before  me, 
and,  upon  being  privately  and  separately  examined  by  me,  did 
declare  that  she  does  freely,  voluntarily,  and  without  any  compul- 
sion, dread,  or  fear  of  any  person  or  persons  whomsoever,  renounce, 
release  and  forever  relinquish,  unto  the  within  named  Samuel  Short, 
his  heirs  and  assigns,  all  her  interest  and  estate,  and  also  all  her 
right  and  claim  of  dower,  of,  in,  and  to,  all  and  singular  the  premises 
within  mentioned  and  released. 

Jane  Doe. 

Given  under  my  hand  and  seal  this  fifth  day  oi  May,  Anno  Domini 
12,98. 

(seal)  John  Marshall. 

See  also  the  following  statutes,  to  wit:  Alabama.  —  Civ.  Code  (1886),  §§  1894, 

Georgia.  —  2  Code  (1895),  §  4703.'  1895. 

Iowa. — Code  (1897),  §  3373.  Florida.  —  Rev.  Stat.   (1892),    §    1957 

Kentucky. —  Bullitt's  Civ.  Code  (1895),  et  seq. 

§  496,  subs.  5.  Georgia. — 2     Code     (1895),    §    4689, 

1.  For  statutes  relating  to  the  volun-  subs.  5. 

tary  relinquishment   by  a  wife  of   her  Maryland. — Pub.  Gen.   Laws  (1888), 

right  of  dower  see  as  follows,  to  wit:  art.  45,  §  12. 
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2.  When  Wife  is  Insane.^ 

a.  Petition. 

Form  No.  8002.^ 

To  his  Honor  Alexander    T.  McGill,   Chancellor  of   the  State    of 
Mew  Jersey. 

Your  petitioner,  John  Doe,  of  the  city  of  Trenton,  in  the  county  of 
Mercer,  respectfully  showeth  unto  your  honor  that  he  is  the  owner 
of  the  following  described  lands  and  premises,  to  wit:  (^Here  describe'), 
and  that  he  can  now  sell  the  same  for  twenty  thousand  dollars,  and 
that  his  interests  require  and  would  be  promoted  by  the  sale  of  the 
same  at  the  said  figure. 

Your  petitioner  further  shows  that  his  wife,  Jane  Doe,  is  entitled 
to  an  inchoate  right  of  dower  in  said  lands  and  premises,  and  that 
she  is  now  insane  and  has  been,  by  due  process  of  law,  adjudged  a 
lunatic,  and  is  now  confined  in  the  State  Asylum  for  the  Insane  at 
Morristown,  in  the  state  of  New  Jersey,  and,  by  her  said  mental 
infirmity,  is  incapacitated  from  executing  a  valid  release  and  relin- 
quishment of  her  said  right  of  dower. 

Wherefore  your  petitioner  prays  that  your  honor  will  inquire  into 
the  merits  of  this  application  and  will  direct  such  release  and  relin- 
quishment to  be  made  by  a  master  of  this  court  by,  and  according  to, 
statute  in  such  case  made  and  provided,  and  will  grant  to  your  peti- 
tioner such  other  and  further  relief  in  the  premises  as  shall  be  agree- 
able to  equity,  and  the  nature  of  the  case  may  require. 

And  your  petitioner  will  ever  pray,  etc. 

Dated  \h^  first  day  of  September,  i898. 

Johti  Doe,  Petitioner. 
New  Jersey^  ss. 

John  Doe,  the  petitioner  above  named,  being  first  duly  sworn,  on 
his  oath  says  that  the  matters  and  facts  set  forth  in  the  foregoing 
are  true  of  his  own  knowledge. 

{Signature  and  jurat  as  in  Form  No.  858.) 

Massachusetts. — Pub.  Stat.  (1882),  c.  ment   of  wife's    right   of  dower  where 

124,  §6.  wife  is  insane  see  as  follows,  to  wit: 

Michigan.  —  How.  Anno.  Stat.  (1882),  Alabama. — Civ.    Code  (1886),  §1896 

§5745-  etseq. 

Missouri.  —  Rev.  Stat.  (1889),  §  2396.  Florida. — Rev.  Stat.  {i?)()2),%iqtoetseq. 

Montana. — Civ.  Code  (1895),  §§  228,  Massachusetts.  —  Pub.    Stat.  (1882),  c. 

243-  139.  §  16,  c.  147,  §  20. 

Nebraska. — Comp.     Stat.     (1897),    §  Michigan.  —  How    Anno.  Stat.  (1882), 

2525.  §5762^/^^^.     • 

New  Hampshire.  —  Pub.  Stat.  (1891),  Missouri.  —  Rev.    Stat.   (1889),  §  4564 

c.  176,  §  3.  et  seq. 

North    Carolina.  —  Code     (1883),    §  Neiv  Hampshire. — Pub,   Stat.  (1891), 

2107.                                                                    '  c.  176,  §  6  ^/  seq. 

Oregon.  —  Hill's  Anno.    Laws  (1892),  New  Jersev.  —  Gen.    Stat.    (1895),     p. 

§  2966.  1281,  §  28  et  seq. 

Rhode  Island. — Gen.   Laws  (1896),  c.  Ohio.  —  Bates'    Anno.    Stat.  (1897),  § 

194,  §  7.  5722  et  seq. 

South  Carolina. — Rev.    Stat.     (1893),  South  Carolina.  —  Rev.    Stat.     (1893), 

§  1899  etseq.  §  igog  et  seq. 

Wisconsin.  —  Stat.  (1898),  §  2222.  Wisconsin. —  Stat.  (1898),  §  2225  etseq. 

1.  For  statutes  relating  to  relinquish-  2.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 
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b.  Order  of  Reference. 
Form  No.  8003.' 

In  Chancery  of  New  Jersey. 
In  the  matter  of  the  petition  of  John  Doe 

for  the  relinquishment  of  the  inchoate 

dotver  of  Jane  Doe,  who  is  insane. 

John  Doe,  having  made  appUcation  to  the  chancellor,  by  his  duly 
verified  petition,  setting  forth  that  his  interests  require,  and  will  be 
promoted,  by  a  sale  of  his  lands  and  premises  in  said  petition 
described,  and  that  his  wife,  Jane  Doe,  is  entitled  to  ah  inchoate  right 
of  dower  therein,  and  is,  by  mental  infirmity,  incapacitated  from 
executing  a  valid  release  and  relinquishment  of  her  said  right  of 
dower,  and  praying  that  one  of  the  masters  of  this  court  may  be 
directed  to  make  such  relinquishment  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided,  it  is,  on  this7f/7^<?/////day  of 
September,  i898,  on  motion  of  Jeremiah  Mason,  Esq.,  of  counsel  for 
petitioner,  ordered  that  said  petition  and  all  matters  therein  con- 
tained, be  referred  to  Sa?nuel  Short,  Esq.,  one  of  the  masters  of  this 
court,  to  inquire  into  the  merits  of  said  application  and  to  report 
thereon  with  all  convenient  speed. 

c.  Decree  Directing  Release. 
Form  No.  8004.* 

{fTitle  of  court  and  cause  as  in  Form  No.  8003.) 

This  matter,  being  opened  to  the  court  by  Jeremiah  Mason,  Esq., 
of  counsel  for  petitioner,  and  upon  reading  the  report  of  Samuel 
Short,  Esq.,  one  of  the  masters  of  this  court  to  whom  was  referred  the 
said  petition,  from  which  report  it  appears  that  the  petitioner  is  the 
owner  of  the  lands  and  premises  described  in  said  petition,  and  that 
he  can  now  sell  the  same  for  twenty  thousand  dollars,  and  that  his 
interests  require  and  would  be  promoted  by  such  sale,  and  that  his 
wife,  Jane  Doe,  is  entitled  to  an  inchoate  right  of  dower  in  said  lands 
and  premises,  and  that  she  is  incapable,  by  reason  of  mental  in- 
firmity, of  executing  a  valid  release  and  relinquishment  of  the  same, 
and  that  petitioner's  prayer  should  be  granted,  provided  that  said 
lands  and  premises  be  sold  for  not  less  than  twenty  thousand  dollars, 
and  no  cause  appearing  or  being  shown  to  the  contrary; 

It  is,  on  this  first  day  of  October,  iS98,  ordered,  adjudged  and 
decreed  that  said  report  be,  and  the  same  hereby  is,  in  all  things 
therein  contained,  ratified  and  confirmed. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  said  John 
Doe  do  forthwith  execute  a  bond  to  the  chancellor  in  the  penal  sum 
of  ten  thousand  dollars,  with  at  least  t7£/o  good  and  sufficient  sureties, 
who  shall  be  freeholders  and  residents  of  this  state,  conditioned  to 

1281,    §§    28,    29.      Consult    also    the     list   of    statutes   cited    supra,    note   i, 
list    of    statutes    cited   supra,    note   i,     p.  200. 

p.  200.  2.  Newfersey. — Gen.  Stat.  (1895),  p. 

1.  New  fersey. — Gen.  Stat.  (1895),  p.  1281,  g§  28,  29.  Consult  also  the  list 
1281,    §§    28,    29.      Consult    also    the     of  statutes  cited  supra,  note  i,  p.  200. 
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secure  to  the  said  Jane  Doe,  in  case  she  survives  the  said  John  Doe, 
the  enjoyment,  after  his  decease  and  during  her  life,  of  a  fund  equal 
to  one  third  of  the  proceeds  of  the  sale  of  said  lands  and  premises. 

And  it  is  further  ordered,  adjudged  and  decreed  that  upon  the 
filing  of  said  bond,  William  West,  Esq.,  one  of  the  masters  of  this 
court,  do  execute  and  deliver  to  the  purchaser  of  said  lands  and 
premises  a  deed  in  behalf  of  said  Jane  Doe  releasing  and  relinquishing 
her  inchoate  right  of  dower  in  said  lands  and  premises. 

And  it  is  further  ordered,  adjudged  and  decreed  that  such  deed, 
when  so  executed  and  delivered,  shall  release  and  forever  bar  the 
dower  or  right,  or  estate  in  dower,  to  which  the  %2i\A  Jane  Doe  may 
be,  or  would  at  any  time  succeed,  or  become  entitled  to,  in  the  lands 
and  premises  therein  mentioned. 
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By  B.  a.  Milburn. 

I.  PROCEEDINGS  TO  ESTABLISH  DRAIN,  203. 
1.    The  Petition^  204. 

a.  In  General^  204. 

b.  Supplemental  Petition,  212. 
a.  Petitioners'  Bond,  212. 

3.  Notice  to  Land  Oivners,  214. 

4.  Exceptions  and  Remonstrance  to  Petition,  215. 

a.  Pere?nptory  Remonstrance,  215. 

b.  For  Cause,  215. 

6.  Preliminary  Orders,  217. 

a.  That  Proceedings  be  Docketed,  217. 

b.  Directing  Surveyor  to  Make  Survey  and  Estimates y  217. 

c.  Appointing  Viewers  or  Commissioners,  218. 

6.  Report  of  Viewers  or  Commissioners,  219. 

a.  Favorable,  219. 

b.  Adverse,  221. 

7.  Notice  to  Land  Owner  of  Commissioners'  Report,  222. 

8.  Remonstrance  Against  Commissioners'  Report,  223. 

9.  Order  Appointing  Reviewers,  224. 

10.  Report  of  Reviewers,  22^. 

11,  Final  Order  Establishing  Drain,  225. 

11.  PROCEEDINGS  TO  TILE  DRAIN,  228. 

1.  Petition,  228. 

2.  Notice,  229. 

III.  PROCEEDINGS  TO  DISSOLVE  DRAINAGE  DISTRICT,  229. 

1.  Petition,  229. 

2.  Notice,  230. 

IV.  Civil  action  for  injuries  to  drain,  230. 

V.  Criminal  prosecution  for  injury  to  drain,  232. 

I.  PROCEEDINGS  TO  ESTABLISH  DRAIN.i 

1.  Scope  of  the  Article.  —  This  article  are  conducted  upon  an  application  to  a 

treats   of   the    proceedings    under   the  court    of    general   jurisdiction,   or    to 

statutes  of  various  states  for  the  estab-  county  or  township  officers.     For  forms 

lishment  of  drains  or  ditches  for  the  relating  to   irrigation  of  land  see  the 

reclamation  of  swamp,  marshy  or  over-  title  Irrigation. 

flowed  lands.     The  article  does  not  in-  Necessity    to    Conform    to    Statute.  — 

elude  proceedings  under  general  laws  The     proceedings    are    all    statutory, 

for  the  organization  of  corporations  au-  not  according  to  the  course  of  the  com- 

thorized  to  construct  drains  or  ditchts,  mon  law,  and  must  strictly  conform  to 

but  embraces  only  such  proceedings  as  the  statutes  authorizing  them.     Every 
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1.  The  Petition.! 

a.  In  General. 

Form  No.  8005.'' 

In  the  County  Court  of  Alexander  County. 


State  of  Illinois,  \ 
Alexander  County,  j 
To  the  Honorable  Keith  Norton^  Judge  of  said  Court:"' 


material  requirement  of  the  statute 
must  be  observed  and  the  proceedings 
must  show  affirmatively  on  their  face 
a  substantial  compliance  with  the  law. 
Whiteford  v.  Phinny,  53  Mich.  130,  cit- 
inq  Kroop  v.  Form  an,  31  Mich.  144; 
Lane  v.  Burnap,  39  Mich.  736;  Ross  v. 
Highway  Commrs.,  32  Mich.  301; 
Names  v.  Highway  Commrs.,  30  Mich. 
490;  Harbaugh  v.  Martin,  30  Mich. 
234;  People  V.  Burnap,  38  Mich.  350. 

1.  Petition  must  be  in  Writing.  —  The 
application  must  be  in  writing  and  not 
verbal.  Kroop  v.  Forman,  31  Mich. 
144. 

Note  of  Day  Set  for  Docketing  Petition  — 
Genei-ally.  —  Horner's  Stat.  Ind.'(i896), 
§  4274,  provides  that  "whenever  the 
petitioner  or  petitioners  shall  file  their 
petition  in  the  clerk's  office  of  the  Cir- 
cuit Court,  he  or  they  shall  fix  or  note 
thereon  the  day  set  for  the  docketing 
thereof." 

Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  968, 
§  46,  provides  that  there  must  be  an- 
nexed to  a  petition  for  the  drainage  of 
agricultural  lands  a  notice  of  the  time 
and  place  at  which  it  will  be  presented 
to  the  court.  ^ 

Note  on  Back  of  Petition.  —  The  day 
set  for  the  docketing  is  noted  on  the 
back  of  the  petition.  Gilbert  v.  Hall, 
115  Ind.  549. 

Omission  Mere  Irregularity.  — Failure 
to  note  on  the  petition  the  day  for  dock- 
eting the  same  is  a  mere  irregularity, 
and  if  not  objected  to  within  three  days 
after  the  petition  is  docketed,-  the  ob- 
jection is  deemed  waived.  Carr  v. 
State,  103  Ind.  548,  citing  Smith  v. 
Smith,  97  Ind.  273. 

Petition  for  the  Enlargement  of  a 
Ditch.— In  Donnelly  z/.  Decker,  58  Wis. 
462,  will  be  found  the  following  prece- 
dent of  a  petition  for  the  enlargement 
of  a  ditch: 

"To  the  Supervisors  of  the  Town- 
ship of  Warren,  County  of  Waushara, 
State  of  Wisconsitt: 

We,  the  undersigned,  freeholders  and 
residents  of  the  town  of  Warren  afore- 
said, do   hereby  make  application    to 


you  to  enlarge  the  ditch  known  as  the 
Main  Ditch,  running  through  or  across 
sections  11  and  10  of  said  town,  to  the 
following  dimensions,  to-wit:  Eight  i^^x. 
wide  at  the  top,  six  feet  wide  at  the 
bottom  and  an  average  depth  of  tiventy 
inches.  Commencing  at  a  point  thirty 
rods  south  of  N.  E.  corner  of  N.  W..  1-4 
of  S.  E.  1-4  of  sec.  II  of  said  town, 
owned  by  Win.  Covill,  running  thence 
west  through  the  above  described  land 
to  a  point  forty  rods  south  of  the  N.  E. 
corner  of  the  N.  E.  1-4  of  the  S.  W.  1-4 
of  sec.  No.  II,  owned  by  Thos.  Donnelly, 
thence  west  through  said  land  to  a 
point  forty-five  rods  south  of  the  N.  E. 
corner  of  the  N.  W.  1-4  of  the  S.  W. 
1-4  of  sec.  No.  II,  owned  by  Rivers  cSr" 
Co.,  running  thence  west  through  said 
land  to  the  west  line  of  sec.  No.  il, 
running  thence  S.  W.  across  S.  1-2  of 
the  S.  E.  1-4  of  sec.  10,  owned  \>y J. 
I-innerty." 

Petition  for  Additional  Drain.  —  For 
substance  of  petition  for  additional 
drain  see  Otis  v.  De  Boer,  116  Ind.  531. 

2.  The  form  given  in  the  text  is  drawn 
under  Starr  &  C.  Anno.  Stat.  111.  (1896), 
c.  42,  par.  30. 

3.  To  What  Court  Addressed.  —  The 
petition  should  be  addressed  to  the  tri- 
bunal designated  in  the  statute  author- 
izing the  proceedings.  The  following 
are  the  statutes  of  the  various  states: 

California.  —  TJie  board  of  super- 
visors of  the  county  in  which  the  lands, 
or  the  greater  part  thereof,  are  situated. 
Pol.  Code  (1897),  §  3446. 

Connecticut.  —  The  superior  court. 
Gen.  Stat.  (1888),  g  2026. 

Illinois.  —  The  county  court.  Starr 
&  C.  Anno.  Stat.  (1896),  c.  42,  par.  30. 
But  section  48  provides  that  when  the 
cost  of  the  proposed  work  will  not  ex- 
ceed the  sum  of  two  thousand  dollars, 
the  petition  may  be  filed  with  a  justice 
of  the  peace.  Section  124  provides  that 
when  the  proposed  drainage  district 
lies  in  three  or  more  townships,  in  the 
same  or  different  counties,  or  in  a  county 
not  under  township  organization,  the 
petition  shall  be  presented  to  the  county 
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Your  petitioners,  ^yic/^;?  Wilson^  Emanuel  French^  Arthur  Hendersom 
Isaac  Stamps,  Silas  Jackson,  Frank  Williams,  Eugene  Taylor,  Henry 
Thomas,  Nathaniel  Lewis,  Stephen  Jamieson,  and  Robert  Lincoln,  all  of 
Alexaitder  county, ^  respectfully  show  unto  your  honor  that  they  are 
each  of  lawful  age  and  together  they  constitute  a  majority  of  the 
owners  of  the  land  within  the  drainage  district  hereinafter  proposed 
to  be  organized;  that  they  represent  one-third  in  area  of  the  lands  to 
be  reclaimed,  or  benefited  by  the  drainage  district  hereinafter  pro- 
posed to  be  organized;  that  it  is  necessary  for  sanitary  (or  agricultural 
or  mining)  purposes^  that  a  drainage  district  be  organized,  compris- 


court  of  that  county  in  which  the  greater 
part  of  the  lands  of  the  district  shall  lie. 

Iowa. — The  board  of  supervisors  of 
any  county.     Code  (1897),  §  1939. 

Kansas.  —  The  township  trustees. 
Gen.  Stat.  (1889),  §  2624. 

Michigan.  —  How.  Anno.  Stat.  (Supp, 
1890),  §  174037,  provides  that  a  "pri- 
mary petition  "  shall  be  addressed  in  the 
first  instance  to  the  township  drain  com- 
missioner or  county  drain  commis- 
sioner. Conley  v.  St.  Clair  County,  88 
Mich.  245;  Mason  v.  Detroit,  etc.,  R. 
Co.,  104  Mich.  631. 

Netv  Jersey.  — The  two  surveyors  of 
highways,  and  the  two  chosen  free- 
holders of  the  township  in  which  the 
land  lies.  Gen.  Stat.  (1895),  p.  2037, 
§67. 

Mew  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  952,  §  I,  provides  that  a  petition  for 
the  drainage  of  swamp  lands,  etc.,  shall 
be  presented  "  to  the  county  court  of 
the  county  in  which  such  lands  lie,  or 
in  case  the  same  are  situated  in  more 
than  one  county,  to  the  supreme  court." 

Birds.  Rev.  Stat.  (1896),  p.  967,  §  45, 
provides  that  a  petition  for  the  drainage 
of  agricultural  lands,  if  the  lands  to  be 
affected  are  in  more  than  one  county, 
shall  be  presented  to  a  special  term  of 
the  supreme  court  of  the  district,  where 
the  lands,  or  a  part  thereof,  are  situated, 
or  if  they  are  in  any  one  county,  to  a 
special  term  of  the  supreme  court  of  the 
district,  or  to  the  county  court  of  the 
county  in  which  such  lands  are  located. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4447,  authorizes  the  commissioners  of 
any  county  to  cause  to  be  constructed, 
straightened,  widened,  altered,  deep- 
ened, boxed,  or  tiled,  any  ditch,  drain 
or  watercourse.  Section  45 11  author- 
izes the  trustees  of  any  township  to 
cause  to  be  established,  located  and  con- 
structed any  ditch  within  such  town- 
ship. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §  1359,  provides  that  an  appli- 


cation for  the  construction  of  a  town- 
ship drain  shall  be  addressed  "  to  the 
supervisors  in  the  town  in  which  they 
[the  petitioners]  reside  and  in  which 
such  lands  or  watercourses  are  located." 
Section  1372  authorizes  the  county 
board  to  lay  out  and  construct  drains, 
etc.  Section  1379a  provides  that  a  pe- 
tition for  the  drainage  of  swamp  lands 
and  mines  shall  be  addressed  to  the 
circuit  or  county  court. 

1.  Petitioners.  —  For  the  various  stat- 
utes as  to  who  may  institute  drainage 
proceedings  see  as  follows: 

California.  —  Pol.  Code  (1897),  §  3446. 

Connecticut. — Gen.  Stat.  (1888),  ^2026. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  42,  par.  2. 

Iowa. — Code  (1897),  §  1940.  See 
also  Shaw  v.  Johnson  County,  72  Iowa 
763;  Shepard  v.  Johnson  County,  72 
Iowa  258. 

Kansas.  —  Gen.   Stat.  (1889),   §  2625. 

Michigan.  —  How.  Anno.  Stat.  (Supp. 
1890),  §  1740^5. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2037,  §  67. 

iVew  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  952,  §  I,  p.  967,  ^  45. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
4450,  4514. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat.- 
(1889),  §§  1359,  1373,  1379'^- 

2.  Residence  of  the  Petitioners.  —  The 
petition  need  not  state  that  the  peti- 
tioners are  residents  of  the  township, 
unless  it  is  required  by  statute  to  do 
so.     Kinnie  v.  Bare,  68  Mich.  625. 

3.  Necessity  for  the  Drain  —  Gener- 
ally. —  In  many  of  the  states  there  are 
statutory  provisions  requiring  that  the 
petition  shall  set  forth  the  necessity  for 
the  proposed  drainage,  among  which 
are  the  following: 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1S96),  c.  42,  par.  2. 

Iowa.  —  Code  (1897),  §  1939,  pro- 
viding that  "  the  same  [the  drain]  shall 
be   conducive    to    public    health,    con- 
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ing  and  including  within  its  boundaries  the  following  tracts  of  land, 
which  will  be  affected  by  said  proposed  work,  to  wit:  (^Here  insert  a 
general  description  of  the  lands  proposed  to  be  affected^  with  the  names  of 


venience  or  welfare;"  and  section  1940, 
providing  that  the  petition  shall  set 
forth  "the  necessity  for  the  same." 
See  also  Patterson  v.  Baumer,  43  Iowa 

477- 

Kansas. — Gen.   Stat.  (1889),   §  2625. 

Minnesota. — Stat.  (1894),  i^  7794. 

Newferscy. — Under  Gen.  Stat.  (1895), 
p.  2037,  §  67,  the  application  should 
state  that  the  petitioner's  land  is 
"  meadow  or  land  improved,  or  capa- 
ble of  being  improved  into  meadow 
lying  or  being  so  situated,  and  that  it 
cannot  be  drained  sufficiently  for  the 
effectual  improvement  of  the  same,  with- 
out clearing  out  creeks  or  natural  water- 
courses, or  cutting  into  or  through  the 
meadows,  or  other  lands  belonging  to 
or  in  possession  of  such  person  or  per- 
sons as  will  not  join  in  cutting,  clear- 
ing creeks  or  natural  water-courses,  or 
permit  a  sufficient  ditch  or  drain  to  be 
cut  and  kept  open  into  or  through  the 
same." 

New  F(?r^.  —  Birds.  Rev.  Stat.  (1896), 
p.  952,  §  I,  provides  that  a  petition 
for  the  drainage  of  swamp  lands,  etc., 
shall  st^ite  that  the  petitioner  owns 
or  possesses  swamp,  bog,  meadow, 
or  other  low  or  wet  lands  within  the 
state,  that  he  is  desirous  to  drain  the 
same,  that  he  deems  it  necessary  in 
order  thereto  that  a  ditch,  or  ditches, 
or  other  channels  for  the  free  passage 
of  water  should  be  opened  through 
lands  belonging  to  another  person,  or 
other  persons,  and  that  he  deems  it 
necessary  for  the  public  health  that 
such  swamp,  bog,  meadow,  or  low  or 
wet  lands  should  he  drained. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4447,  authorizes  the  commissioners  of 
any  county  to  construct  a  ditch,  etc., 
"when  the  same  is  necessary  to  drain 
any  lots,  lands,  public  or  corporate 
road  or  railroad,  and  will  be  conducive 
to  public  health,  convenience  or  wel- 
fare;" and  section  4451  provides  that  the 
petition  "shall  set  forth  the  necessity 
and  benefits  of  the  proposed  improve- 
ment." Section  45 11  provides  that  a 
township  ditch,  etc.,  may  be  estab- 
lished when  the  same  will  "  be  con- 
ducive to  public  health,  convenience, 
or  welfare;"  and  section  4514  provides 
that  the  petition  shall  set  forth  "the 
necessity  of  the  same." 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 


(1889),  §  1373.  Under  section  1379^,  a 
petition  for  the  drainage  of  swamp 
lands  and  mines  should  set  forth  that 
the  drain  is  necessary  "  for  agricultural, 
sanitary,  or  mining  purposes,"  that  it 
will  tend  "  to  the  benefit  of  the  public," 
that  no  agreement  can  be  made  be- 
tween the  petitioners  and  the  owners 
of  other  lands  through  which  the  drain 
is  proposed  to  be  constructed,  and,  if 
such  is  the  fact  that  a  drain  is  neces- 
sary for  the  drainage  of  the  land,  or 
lead,  or  coal  mines,  or  for  sanitary  pur- 
poses, and  that  it  is  to  the  public  in- 
terest that  the  proposed  work  shall 
be  constructed. 

Under  the  Ohio  statute,  it  is  sufficient 
to  allege  that  the  proposed  drain  or 
ditch  "  will  be  conducive  to  the  public 
health,  convenience  and  welfare  of  the 
neighborhood."  Chesbrough  v.  Put- 
nam, etc..  County,  37  Ohio  St.  516, 

Insufficient  Form.  —  In  Burk  v. 
Ayers,  19  Hun  (N.  Y.)  18,  will  be  found 
the  following  precedent  of  a  petition 
for  the  drainage  of  swamp  lands,  etc., 
drawn  under  N.  Y.  Laws  (1869),  c.  888, 
as  amended  N.  Y.  Laws  (1886),  c.  636, 
which  is  now  embodied  in  Birds.  Rev. 
Stat.  N.  Y.  (1896),  p.  952,  %\  et  seq.: 
"  To  the  County  Court  of  the  County  of 
Seneca : 

We,  the  undersigned  owners  and 
occupants  of  wet  and  low  lands  on  lot 
80,  in  the  town  of  Romulus,  in  the 
county  of  Seneca,  State  of  N^ew  York, 
are  desirous  of  draining  the  same,  and 
we  deem  it  necessary,  in  order  thereto, 
that  a  ditch  or  channel  for  the  free 
passage  of  water  should  be  opened 
through  lands  belonging  to  other  per- 
sons, and  lands  in  the  possession  of, 
and  as  your  petitioners  are  informed 
and  believe,  are  owned  by  the  follow- 
ing named  persons:  Margaret  McDer- 
mott  and  Leander  Osborn. 

And  your  petitioners  would  say  that 
the  said  wet  lands  cannot  well  be 
drained  in  any  other  way  than  by  a 
ditch  or  channel  for  the  free  passage  of 
water  through  the  said  lands  of  the 
said  other  persons.  And  your  peti- 
tioners would  further  say  that  Javies  0. 
IVaugh,  Thomas  Marsh,  James  H.  Gil- 
more,  John  Carl,  Garrett  Doremus,  Mar- 
garet McDermott,  Leander  Osborn,  Albert 
McMillan  and  Henry  Burk,  all  of  whom 
reside  in  said  town  of  Romulus,  are  the 
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the  owners,  if  knmvti);'^  and  that  the  drainage  of  the  lands  above 
described  is  necessary  because  Cedar  Creek,  which  collects  the  surface 
water  of  said  lands,  runs  into  a  pond  which  has  no  outlet,  causing 
miasma  and  fever,  and  the  drainage  of  said  land  will  improve  the 
public  health,  and  promote  the  drainage  and  reclamation  of  wet  and 
overflowed  lands. 

Wherefore,  your  petitioners  pray  that  a  drainage  district  be  formed 
pursuant  to  the  provisions  of  the  statute,  in  such  case  made  and  pro- 
vided ;  that  the  same  be  known  as  The  Empson  Drainage  and  Levee  Dis- 
trict (or  The  Empson  Drainage  and  Levee  IVork) ;  that  the  same  be 
bounded  and  described  as  follows,  to  wit:  {Here  set  forth  a  description 
of  the  proposed  starting  points,  route,  and  terminus  of  the  work);^  that 


only  owners  or  possessors  of  land  to 
be  in  any  way  affected  by  any  proceed 
ings  under  and  by  virtue  of  this  appli- 
cation. 

And  your  petitioners  would  pray  for 
the  appointment  of  three  commis- 
sioners under  and  by  virtue  of  chap- 
ter 888,  of  Laws  of  1869,  an  act  entitled 
an  act  relative  to  proceedings  for  the 
drainage  of  swamps,  marshes,  and 
other  low  or  wet  lands,  and  for  drain- 
ing farm  lands;  and  all  acts  amenda- 
tory thereof. 

Dated,  July  7,  187.^. 

Thomas  Marsh. 
James  O.  Waugh. 
J.  H.  Gilmore." 

This  petition  was  bad,  because  it 
failed  to  allege  that  the  proposed  drain- 
age was  necessary  for  the  public  health. 
For  another  very  similar  precedent  see 
Catlin  V.  Munn,  37  Hun  (N.  Y.)  28. 

1.  Description  of  Lands  Affected  and 
Names  of  Owners.  —  The  various  statutes 
requiring  that  the  petition  for  a  drain 
shall  set  forth  a  description  of  all  lands 
to  be  affected,  and  the  names  of  the 
owners,  if  known,  are  as  follows: 

California. —  Pol.  Code  (1897),  §  3446. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  42,  par.  2. 

Michigan.  — How.  Anno.  Stat.  (Supp. 
1890),  §  1740^9.  See  also  Nugent  v. 
Erb,  90  Mich.  278. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  952,  §  I,  which  applies  to  the  drainage 
of  swamp  lands;  p.  967,  §  45,  which 
applies  to  the  drainage  of  agricultural 
lands. 

Ohio  —  Bates'  Anno.   Stat.   (1897),    § 

4451.. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  p  1359,  which  applies  to  township 
drains;  §  1373,  which  applies  to  county 
drains;  and  §  1379,  which  applies  to 
petitions  for  the  drainage  of  swamp 
lands  and  mines. 


Names  of  Heirs. — In  Matter  of  Beehler, 
(Supreme  Ct.)  3  N.  Y.  St.  Rep.  486, 
among  the  list  of  owners  set  out  in  the 
petition,  appeared  the  "  Heirs  of  E. 
Schitl,"  and  the  "  Heirs  of  Edmund 
Stevens"  and  the  court  intimated  that 
possibly  the  petition  was  defective  in 
this  particular,  but  held  that  in  the 
absence  of  a  motion  to  vacate,  it  was 
not  such  a  defect  as  would  invalidate 
the  whole  proceeding. 

In  Carr  v.  State,  103  Ind.  548,  it  was 
held  that  the  name  of  the  owner  might 
be  thus  stated:  "  The  estate  of  Thomas 
Carr  and  Clarka  Carr,  of  which  Joseph 
Booth  is  executor." 

2.  Description  of  Proposed  Drain  — 
Generally.  —  In  the  absence  of  statutory 
provisions,  the  petition  need  not  state 
where  the  proposed  drain  will  siart 
from  or  where  it  will  terminate,  nor 
need  it  specify  the  number  or  kind  of 
drains  contemplated.  Matter  of  Beeh- 
ler, (Supreme  Ct.)  3  N.  Y.  St.  Rep. 
486.  But  in  many  states  statutes  have 
been  enacted  requiring,  with  reference 
to  the  description  of  the  proposed 
drain,  that  the  petition  shall  set  forth 
"the  starting  point,  route,  and  ter- 
minus" of  the  drain  or  a  "substantial" 
or  "  general  "  description  of  the  pro- 
posed starting  point,  route,  and  ter- 
minus: 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  42,  par.  31. 

Iowa.  —  Code  (1897),  §§  1940. 

Kansas.  —  Gen.  Stat.  (1889),   §    2625. 

Michigan.  —  How.  Anno.  Stat.  (Supp. 
1890),  §  I740'*5- 

Minnesota.  — Stat.  (1894),  §  7794. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
4451,  4514. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §§  1359,  1373,  1379a. 

It  has  been  held  that  the  Michigan 
statute  does  not  make  necessary  an 
accurate   description    of  the    proposed 
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commissioners  be  appointed  for  the  execution  of  the  proposed  work, 
according  to  the  provisions  of  the  statute;  and  that  such  other  orders 
be  made,  as  the  nature  of  the  case  may  require. ^ 

{^Signatures  of  petitioners  C^ 
(  Verification.  )3 

Form  No.  8006/ 

State  of  Indiana, 

Jackson  County. 

In  the  matter  of  the  Petition  of  Azariah  ^ 
Empsom  and  others  for  the  establish-  \ 
ment  of  a  Ditch  in  the  County  of  Jack- 
son, Indiana. 

To    the    Honorable    Board  of   Commissioners    of  Jackson   County, 
Indiana:^ 
y^ ^,  Azariah  Empsom  {and  other  landowners,  naming  them)  represent 

that  we  are  land  owners   in  Jackson  county,  India?ia,  and  pray  that 


drain,  but  contemplates  that  the  route 
and  termini  shall  be  approximately 
described  for  the  information  of  the 
drainage  commissioner,  and  it  is  left 
for  him  to  determine  the  practicable 
route  and  termini.  Kinnie  v.  Bare,  6S 
Mich.  625.  But  the  application  should 
indicate  the  width  of  the  proposed 
drain.       Mathias    v.  Carson,    49   Mich. 

465. 

Insufficient  Description. — In  Null  z/. 
Zierle,  52  Mich.  541,  an  application  to 
the  drainage  commissioners,  which  was 
considered  entirely  insufficient,  de- 
scribed the  drain  applied  for  as  fol- 
lows: "  Commencing  at  the  north-east 
corner  of  the  S.E.  1-4  of  S.E.  1-4  of 
section  2  in  township  south  6,  and 
range  12  west;  thence  south  on  west 
side  of  highway  to  the  S.W.  corner  of 
land  belonging  to  fonathan  Baker; 
thence  east  on  line  of  lands  belong- 
ing to"  said  fonathan  Baker  and  C.  E, 
Dock,  by  the  most  feasible  route  for  80 
rods;  thence  north  or  south  ias  in  your 
estimation  seems  most  proper,  for  out- 
let into  K\\^ Rocky  river." 

1.  The  Prayer.  —  In  New  York,  a 
petition  for  the  drainage  of  swamp 
lands  must  pray  "for  the  appoint- 
ment of  three  commissioners."  Birds. 
Rev.  Stat.  (1896),  p.  952,  §  i. 

In  Wisconsin,  the  statute  (Sanb.  &  B. 
Anno.  Stat.  (rSSg),  §  1379^)  provides 
that  a  petition  for  the  drainage  of 
swamp  lands  and  mines  shall  ask  the 
condemnation  of  so  much  of  the  lands 
of  third  persons  as  may  be  sufficient  to 
construct  and  build  the  ditch  or  drain 
proposed,  and  that  the  court,  or  judge, 
shall  cause  compensation  to  be  paid  to 
the  owners  of  such  lands. 


2.  Signatures.  —  The  petitioners  may 
sign  their  christian  names  by  initials 
only  if  they  desire  to  do  so.  Sample  v. 
Carroll.  132  Ind.  496. 

3.  Verification.  —  In  the  absence  of  a 
statute  requiring  that  a  petition  for 
drainage  shall  be  verified,  no  verifica- 
tion is  necessary.  Kinnie  z'.  Bare,  80 
Mich.  345;  Gillett  z/.  McLaughlin,  69 
Mich.  547.  But  in  some  states  it  is  re- 
quired by  statute  that  the  petition  shall 
be  verified,  among  which  are  the  follo.w- 
ing: 

California.  —  Pol.  Code  (1897),  §  3447. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  952,  >^  I,  p.  967,  §45. 

Affidavit  as  to  Besidence  of  Nonresi- 
dents.—  Starr  &  C.  Anno.  Stat.  (1896), 
c.  42,  par.  31,  provides  as  follows:  "  If 
any  of  the  landowners  of  said  district 
are  non-residents  of  the  county  or 
counties  in  which  the  proposed  districts 
will  lie,  the  petition  shall  be  accom- 
panied by  an  affidavit,  giving  the  names 
and  places  of  residence  of  such  non- 
residents, if  known,  and  if  unknown, 
stating  that,  upon  diligent  inquiry, 
their  places  of  residence  cannot  be  as- 
certained." 

4.  This  form  is  copied  from  the  record 
in  Steele  v.  Empsom,  142  Ind.  397.  It 
was  drawn  under  a  statute  embodied 
in  Horner's  Stat.  Ind.  (1896),  §  4286. 

5.  To  What  Court  Addressed.  —  Hor- 
ner's Stat.  Ind.  (1896),  §  4273^,  pro- 
vides that  the  petition  may  be  addressed 
to  the  circuit  or  superior  court  of  the 
county  in  which  the  lands  of  the  peti- 
tioner or  petitioners  are  situated;  and 
section  4285  provides  that  the  petition 
may  be  addressed  to  the  county  com- 
missioners. 
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your  honorable  board  construct  a  public  ditch  on  the  following  route, 
to  wit:  {Here  the  route  should  be  described^}-  We  are  owners  of  lands 
that  will  be  affected^  by  the  construction  of  the  aforesaid  ditch  and 


1.  Proposed  Plan  of  Drainage.  —  Hor- 
ner's Stat.  Ind.  (1896),  §  4273a,  provides 
that  a  petition  to  the  circuit  or  superior 
court  shall  "  state  generally  the  metho^d 
by  which  it  is  believed  such  drainage 
can  be  accomplished  in  the  cheapest 
and  best  manner.'' 

In  Heick  v.  Voight,  no  Ind.  279,  a 
petition  reciting  that  the  drainage  ' '  can- 
not, however,  be  accomplished  in  the 
best  and  cheapest  manner  without  af- 
fecting the  lands  of  others,"  and  that 
the  petitioner  "believes  that  such 
drainage  can  be  best  had  and  efifected 
by  a  ditch,  commencing,"  etc.,  followed 
by  a  general  description  of  the  pro- 
posed work,  and  the  manner  of  accom- 
plishing the  drainage  of  the  several 
tracts  of  land  described,  was  considered 
sufficient. 

In  Wright  v.  Wilson,  95  Ind.  408,  the 
description  of  the  proposed  ditch  was 
as  follows:  "  Beginning  at  a  point  in- 
dicated by  a  stake  on  the  east  side  of 
the  C.  C.  &=  I.  C.  railroad,  and  bearing 
east  about  twenty-seven  rods  from  the 
southwest  corner  of  the  northwest 
quarter  of  the  northeast  quarter  of 
section  number  eight,  township  twenty- 
five  north,  of  range  three  east;  thence 
northwest  parallel  to  the  line  of  said 
railroad  through  the  northwest  quarter 
of  the  northwest  quarter  of  said  section 
eight;  thence  through  the  northeast 
part  of  the  northeast  quarter  of  section 
seven,  same  township  and  range,  being 
the  lands  owned  by  your  petitioner; 
thence  through  the  northeast  part  of 
the  southeast  quarter  of  section  num- 
ber six,  owned  by  Isaac  Benngamer,  to 
the  intersection  of  the  old  channel  at 
the  north  side  of  a  pond,  thence  north- 
west with  curves  in  channel  to  west 
side  of  the  culvert  under  said  railroad 
to  the  point  of  outlet,  bearing  south- 
east from  the  northeast  corner  of  the 
southeast  quarter  of  said  section  num- 
ber six,  same  township  and  range  as 
aforesaid,  where  the  same  terminates 
at  said  culvert."  As  the  statute  (Hor- 
ner's Stat.  Ind.  (i8g6),  §  4286)  requires 
merely  "a  general  description  of  the 
proposed  starting  point,  route  and  ter- 
minus," the  petition  was  considered 
sufficient.  See  also  Metty  v.  Marsh, 
124  Ind.  18,  holding  that  the  statute 
does  not  require  a  particular  descrip- 
tion of  the  proposed  drain. 


For  other  cases  in  which  the  descrip- 
tions were  considered  sufficient  see 
Corey  v.  Swagger,  74  Ind.  211;  Cool- 
man  V.  Fleming,  82  Ind.  123. 

2.  Description  of  Lands  Affected  — 
Generally.  —  Horner's  Stat.  Ind.  (i8g6), 
§  4273^,  provides  that  a  petition  to  the 
superior  or  circuit  court  shall  describe 
the  lands  of  others  than  the  petitioners, 
which  it  is  believed  will  be  affected; 
that  if  the  right  of  way  of  any  r.ailroad 
company  is  believed  to  be  affected,  it 
shall  be  sufficient  to  describe  it  as  the 
right  of  way  of  such  railroad  company, 
naming  it,  through  section,  township, 
and  range,  giving  the  numbers  of  the 
same;  and  that  if  any  of  the  lands  to 
be  benefited  lie  within  the  corporate 
limits  of  any  city  or  town,  the  same 
shall  be  described  by  lots  and  numbers 
thereof,  as  shown  by  the  plat  books  of 
such  city  or  town.  Section  4286,  which 
prescribes  what  a  petition  to  the  county 
commissioners  shall  contain,  and 
under  which  the  form  given  in  the 
text  is  drawn,  does  not  require  a  de- 
scription of  the  lands  which  will  be 
affected. 

Description  Copied  from  Tax  Dupli- 
cates. ^-  Where  the  descriptions  of  the 
tracts  of  land  involved  in  the  pro- 
ceedings are  copied  as  the  statute  re- 
quires from  the  tax  duplicate,  the 
descriptions  will,  prima  facie  at  least, 
sustain  an  assessment  for  benefits. 
Sample  v.  Carroll,  132  Ind.  496,  citing 
Carr  v.  State,  103  Ind.  548,  and  Zigler 
V.  Menges,  121  Ind.  99. 

Names  of  Owners  of  Lands  to  be  Af- 
fected.—  A  statute  requiring  the  peti- 
tion to  give  the  names  of  land  owners, 
if  known,  is  mandatory.  Metty  v. 
Marsh,  124  Ind.  18;  Young  v.  Wells,  97 
Ind.  410;  Wright  v.  Wilson.  95  Ind. 
408.  But  the  petition  need  not  con- 
tain the  names  of  the  owners  of  lands 
to  be  affected  unless  it  is  required  by 
statute  to  do  so,  and  a  requirement 
that  the  petition  shall  be  signed  by  one 
or  more  of  the  land  owners  whose 
lands  will  be  affected,  or  are  liable  to 
be  assessed,  does  not  make  it  necessary 
to  set  forth  the  names  of  those  owners 
who  do  not  sign.  Watkins  v.  Picker- 
ing, 92  Ind.  332,  in  which  case  the  pe- 
tition was  addressed  to  the  county 
commissioners. 

Description   of  Highway   to  be   Bene- 
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will  be  assessed  for  the  same.  We  believe  that  the  construction  of 
the  aforesaid  ditch  will  be  conducive  to  the  public  health,  convenience 
and  welfare^  for  the  following  reasons,  to  wit:  The  proposed  ditch 
will  carry  off  a  large  amount  of  water  that  now  stands  in  pools  and 
ponds.  The  Vallonia  Branch,  which  collects  the  surface  water  of  our 
lands,  runs  into  a  pond  which  has  no  outlet,  causing  miasma  and 
fever.  The  construction  of  said  drainage  will  improve  the  public 
health,  benefit  the  public  highway  leading  from  Vallonia  to  the  County 
Bridge,  and  promote  the  drainage  and  reclamation  of  wet  and  over- 
flowed lands.  And  your  petitioners  aver  that  there  is  ample  fall 
to  drain  said  lands  by  the  above  described  ditch,  and  your  peti- 
tioners further  aver  that  they  have  filed  a  bond  conditioned  for 
the  payment  of  expenses  incurred  herein  in  case  the  proposed  ditch 
shall  not  be  established,  which  bond  has  been  approved  by  the 
auditor,  and  we  pray  you  to  appoint  viewers  to  view  and  report  upon 
the  same  and  for  further  proceedings  under  law.^ 

(^Signatures  of  petitioners^ 


Jitcd.  —  An  allegation  that  a  public 
highway  running  east  and  west  be- 
tween sections  thirty  and  thirty-one, 
in  township  twenty-two  north,  range 
fourteen  east,  would  be  benefited  by 
the  proposed  drain  is  not  bad  because 
it  does  not  give  the  name  of  the  civil 
township  in  which  the  highway  is 
situate.  Collins  v.  Rupe,  log  Ind. 
340. 

1.  Necessity  for  the  Drain  —  Gener- 
ally. —  Horner's  Stat.  Ind.  (1896),  § 
4273a,  requires  that  a  petition  to  the 
circuit  or  superior  court  shall  state 
"either  that  the  public  health  will 
be  improved,  or  that  one  or  more 
public  highways  of  the  county,  or 
street  or  streets  of,  or  within  the  cor- 
porate limits  of,  and  city  of  [or]  town, 
will  be  benefited  by  the  proposed 
drainage,  or  that  the  proposed  work 
will  be  of  public  utility."  Such  an  al- 
legation is  absolutely  necessary,  and 
if  it  be  omitted,  the  proceedings  will 
be  illegal  and  invalid  as  against  land- 
owners whose  lands  are  assessed  for 
damages.  See  also  section  4286,  which 
applies  to  petitions  to  the  county  com- 
missioners. See  further  Deisner  v. 
Simpson,  72  Ind.  435;  McKinsey 
V.  Bowman,  58  Ind.  88;  Tillman  v, 
Kircher,  64  Ind.  104;  Bate  v.  Sheets, 
64  Ind.  209;  Chambers  v.  Kyle,  67 
Ind.  206. 

The  petition  need  not  aver  in  terms 
that  there  is  any  necessity  for  the  ditch, 
nor  need  it  attempt  to   specify  facts 


directly  showing  the  necessity  for  the 
ditch  where  it  alleges  "  that  the  con- 
struction of  the  proposed  ditch  will  be 
conducive  to  public  health,  conven- 
ience, and  welfare,  and  will  be  of 
public  benefit  and  utility,"  as  this 
allegation,  if  true,  shows  that  there  is 
a  necessity  for  the  ditch.  Corey  v. 
Swagger,  74  Ind.  211. 

The  benefit  of  the  public  health  is 
made  a  ground  for  the  proceeding,  and 
it  is  not  sufficient  to  allege  that  the 
drain  will  be  conducive  to  health. 
Coolman  v.  Fleming,  82  Ind.  117. 

Belief  that  Benefits  will  Exceed  the 
Costs  and  Damages.  —  Horner's  Stat.  Ind. 
(1896),  §  4273,  requires  that  a  petition 
to  the  circuit  or  superior  court  shall 
state  "  the  belief  of  the  petitioners  that 
the  costs,  damages,  and  expenses,  of 
such  drainage  will  be  less  than  the 
benefits  which  will  result  to  the  owners 
of  the  lands  likely  to  be  benefited 
thereby." 

2.  Verification.  —  In  Indiana,  it  is  not 
required  by  statute  that  the  petition 
shall  be  verified.  But  in  Updegraff  v. 
Palmer,  107  Ind.  181,  the  petition  was 
verified  in  the  following  form  and  was 
considered  sufficient: 
"State  oi  Indiana,  Cass  County,  ss. : 

fohnP.B.  C/pdegraf^sweavs  and  says 
that  the  matters  alleged  above  are  true 
as  he  believes. 

fohn  P.  B.  Updegraff. 

Sworn  and  subscribed  13th,  18^. 

Henry  C.  Thornton,  Notary  Public," 
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Form  No.  8007  .' 

To  the  Board  of  County  Commissioners  ^  of  the  County  of  Ramsay^ 
State  of  Minnesota: 

The  undersigned  land  owners,  whose  lands  will  be  liable  to  be 
affected  by  or  assessed  for  the  expense  of  the  construction  of  the 
ditch  (or  drain  or  watercourse)  hereinafter  described,  would  respect- 
fully represent  that  the  public  health,  convenience  and  welfare 
require  the  establishment  and  construction  of  a  ditch  (or  drain  or 
watercourse')  along  the  following  described  route  in  the  town  of 
Marion  in  said  county  of  Ramsey,  to  wit:  (^Here  describe  the  proposed 
ditch).  And  your  petitioners  pray  that  you  will  proceed  to  establish 
such  ditch  (or  drain  or  watercourse)  and  cause  the  same  to  be  con- 
structed as  provided  by  chapter  96,  General  Laws  of  Minnesota,  iS87. 

Dated  the ^rst  day  oi  June,  iS98. 

(^Signatures  of  petitioners.) 

Form  No.  8008. 

(Precedent  in  Dakota  County  v.  Cheney,  22  Neb.  438.) 

To  the  County  Board  of  Dakota  County  i^ 

The  undersigned,  owners  of  land*  lying  and  being  in  that  part  of 
Dakota  county  known  as  the  swamp,  would  respectfully  represent  to 
your  honorable  board  that  all  lands  situated  in  said  swamp  are,  at 
present,  of  small  value  to  the  owners  thereof,*  and  would  further 
represent  that  a  drain,  commencing  at  or  near  the  south-east  corner 
of  the  N.  W.  1-4  of  N.  W.  1-4  of  section  12-28-7;  thence  in  a  south- 
easterly direction  along  the  lowest  ground,  to  a  point  about  one 
hundred  rods  east  of  the  quarter  corner  of  east  side  of  section 
13-28-7;  thence  south-easterly  along  and  through  the  lowest  ground, 
to  the  head  of  Wm.  Taylor  s  ditch,  or  some  point  in  or  along  said 
ditch, ^  as  found  necessary,  with  side  or  lateral  ditches  when  necessary, 
would  render  all  the  lands  so  situated  of  much  greater  value  to  the 

1.  Minnesota.  — Stat.  (1894),  §  7794.        such  ditch  shall  be  proposed  to  be  con- 

2.  Petition  to  Supervisors  of  Town. —    structed." 

Minn.  Slat.   (1894),  g  7840,  authorizes  3.  To  What  Court  Addressed.  —  Neb. 

the  supervisors  of  any  town  to  lay  out  Comp.  Stat.  (1897),  §    5248,  empowers 

or  establish  any  ditch  or  drain  within  the    board    of    commissioners    of    any 

the  limits  of  such  town  for  the  purpose  county  to   "cause   to   be   located   and 

of  drainage,  when  the  same  cannot  be  constructed,     straightened,     widened, 

done    without    affecting    the    lands    of  altered,  or  deepened,  any  ditch,  drain 

others.     The     petition     in    such    case  or  watercourse." 

should  state  that  the  petitioners  are  4.  The  Petitioners.  —  Neb.  Comp.  Stat, 
legal  voters  who  own  real  estate,  or  (1897),  §  5251,  provides  that  the  petition 
who  occupy  real  estate  under  the  home-  must  be  signed  "  by  one  or  more  own- 
stead  pre-emption  laws  of  the  United  ers  of  lots  or  lands  which  will  be  bene- 
States  or  under  contract  from  the  state  fited  thereby." 

of  Minnesota;  and  that  their  lands  can-  5.  Necessity  for  Proposed  Improvement, 
not  be  drained  without  affecting  the  — Neb.  Comp.  Stat.  (1897),  §  5251,  pro- 
lands  of  others —  naming  the  others  and  vides  that  the  petition  must  set  forth 
describing  their  lands;  and  the  petition  the  necessity  of  the  proposed  improve- 
should  "  describe  as   near  as   possible  ment. 

the  course  of  such  ditch  and  *  *  *  the  6.  Bonte   of    Proposed    Drain.  —  Neb. 

points  where  such  ditch  shall  begin  and  Comp.    Stat.  (1897),    §    5251,    provides 

where  the  same  shall  terminate,  and  a  that  the   petition  must  "describe   the 

description  of  the  lands  through  which  route   and    termini    [of   the   proposed 
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owners,  and  would  be  of  vast  benefit  to  the  people  of  said  county 
and  for  public  good. 

And  would  respectfully  ask  that  your  honorable  board  take  such 
steps  as  will  be  necessary  under  the  laws  of  Nebraska  to  open  out  a 
drain,  commencing  at  or  near  a  point  suggested  above  and  thence 
along  the  route  indicated,  as  near  as  may  be  practicable,  to  or  near 
the  head  of  Wm.  Taylor  s  ditch,  or  some  point  in  or  along  said  ditch, 
with  side  or  lateral  ditches,  as  shall  be  found  necessary,  to  carry  off 
said  surplus  of  water  and  drain  off  said  lands.  And  your  petitioners 
will  ever  pray. 

{Signatures  of  petitioners.') 

b.  Supplemental  Petition. 
Form  No.  8009.' 

{Caption  as  in  Form  No.  8006.) 
To  the  Honorable  Grant  Circuit  Court: 

Your  petitioner,  Silas  Jacksofi,  a  resident  of  Grant  county,  respect- 
fully shows  unto  your  honor  that  he  is  a  land  owner,  whose  land  will 
be  aifected  by  a  proposed  drain  sought  to  be  established  by  John 
Wilson  and  others,  whose  petition  to  this  court  was  filed  on  the  six- 
teenth day  of  August,  iS9S,  and  was  docketed  on  the  third  day  of 
October,  iS98,  and  numbered  2567,  as  appears  from  the  records  of 
this  court,  to  which  petition  as  so  docketed  reference  is  hereby  made; 
that  Frank  Williams  is  the  owner  of  a  certain  tract  of  land  lying  in 
Grant  county  and  containing  twenty  acres  more  or  less,  which  land  is 
described  as  follows:  {Here  insert  a  description  of  the  premises).  And 
your  petitioner  respectfully  alleges  and  shows  that  the  above 
described  land  of  the  said  Frank  Williams  lies  within  three  rods  of  the 
proposed  route  of  the  aforesaid  drain  and  that  said  land  will  be 
affected  and  benefited  by  the  proposed  drainage;  and  that  although 
the  above  described  land  will  be  affected  and  benefited  by  the  pro- 
posed drainage,  such  land  is  not  mentioned  in  the  original  petition, 
filed  by  the  said  John  Wilson  and  others. 

Your  petitioner,  Silas  Jackson,  therefore  files  this  his  supplemental 
petition,  and  prays  that  the  matter  be  referred  to  the  drainage  com- 
missioners with  instructions  to  report  as  to  how  the  said  Frank 
Williams'  land  will  be  affected  by  the  said  proposed  drainage,  and 
what  assessment,  if  any,  should  be  paid  by  the  said  Frank  Williams. 

Silas  Jackson. 

2.  Petitioners'  Bond.^ 

improvement]    with     reasonable     cer-     the  prayer  of  the  petition  shall  be  re- 
tainty."  fused;  the  statutes  of  the  various  states 

1.  Indiana.  —  Horner's    Stat.    (1896),     being  as  follows: 

§4279.  Indiana. — Horner's    Stat.    (i8q6),    § 

2,  Statutory  FroTisisns  as  to  Bond.  —  In  4286,  provides  that  there  shall  be  given 
most  of  the  states,  it  has  been  provided  with  a  petition  to  the  county  commis- 
that  a  petition  for  the  establishment  of  sioners  "a  bond  with  good  and  suffi- 
a  drain  shall  be  accompanied  by  a  cient  freehold  securities,  payable  to  the 
bond,  conditioned  for  the  payment  of  state,  to  be  approved  by  the  auditor." 
all  costs  and  expenses  incurred  in  case  Iowa.  —  Code  (1897),  §  1940. 
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Know  all  men  by  these  presents,  that  we,  John  Wilson,  Emanuel 
French,  Arthur  Henderson,  and  Isaac  Stamps,  as  principals,  and  Wal- 
ter L.  Morgan  dind  John  B.  West,  as  sureties,  are  held  and  firmly- 
bound  unto  the  county  of  Ramsey,  state  of  Mintiesota,  in  the  sum  of 
Jive  thousand  do\\a.rs,^  lawful  money  of  the  United  States  of  America, 
to  be  paid  to  the  said  county  of  Ramsey,  state  of  Minnesota,  its  suc- 
cessors or  assigns,  for  which  payment,  well  and  truly  to  be  made  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  \!c\&  first  day  oi  June,  one  thousand 
eight  hundred  and  ninety-eight. 

The  condition  of  this  obligation  is  such  that  whereas  the  above 
bounden  John  Wilson,  Emanuel  French,  Arthur  Henderson,  and  Isaac 
Stamps  have  filed  a  petition  with  the  county  auditor  of  Ramsey 
county,  state  of  Minnesota,  praying  for  the  establishment  and  con- 
struction of  a  public  ditch  (or  drain  or  watercourse'),  along  the  follow- 
ing described  route:  (^Here  describe  the  route  of  the  proposed  ditch'). 

Now  if  the  said  John  Wilson,  Emanuel  French,  Arthur  Henderson^ 
and  Isaac  Stamps  shall  pay  all  expenses,  in  case  the  board  of  county 
commissioners  of  said  county  shall  fail  to  establish  said  proposed 
ditch  (or  drain  or  watercourse),  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

John  Wilson.  (seal) 

Emanuel  French.  (seal) 

Arthur  Hettderson.       (seal) 
Isaac  Stamps.  (seal) 

Walter  L.  Morgan,     (seal) 
John  B.  West.  (seal)^ 

Signed,  sealed  and  delivered  in  the  presence  of 
Harvey  Fleming. 
Thomas  Young. 
(^Acknowledgfnent.)^     (^Justification  of  sureties.)^ 
The  foregoing  bond,  being  in  the  sum  and  with  the  sureties  by  me 
directed,  is  hereby  approved  this  first  day  oi  June,  a.  d.  i2,98. 

Andrew  Arthur, 
County  Auditor  of  Ramsey  County,  Minn.^ 

Kansas.  —  Gen.  Stat.  (1889),  §  2625.  (1897),  §4451,  which  provides  that  a  peti- 

Minnesota.  — Stat.  (1894),  §  7794.  tion  for  the  establishment  of  a  county 

Nebraska. — Comp.    Stat.    (1897),    §  ditch  shall  be  accompanied  by  a  bond 

5251.  in  not  less  than  two  hundred  dollars. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §  3.  Bond  Signed  by  Petitioners  Only.  — 

4514,  which  applies  to  township  ditches.  The  bond  may  be  signed  by  the  peti- 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat,  tioners   without    sureties   where   it    is 

(1889),  §  1373.  otherwise   sufficient  in  form    and  sub- 

\.  Minnesota,  —  Stat.    (1894),  §   7794-  stance  and  the  statute  does  not  require 

Consult  also  statutes  cited  supra,  note  that  both  the   petitioners  and  sureties 

2,  p.  212.  shall  sign  it.     Sample  v.  Carroll,   132 

2.  Amount  of  Bond.  —  The  statutes  are  Ind.  496. 

all  silent  as  to  the  amount  of  the  bond,  4.  See  ante,  vol.  3,  p.  841,  note  3. 

but  provide  that  it  shall  be  approved  by  5.  See    the    title    Justification    of 

the  clerk,  auditor,  or  other  designated  Sureties. 

officer,  except  Bates'  Anno.  Stat.  Ohio  6.  Approval.  —  Minn.   Stat.    (1894),   § 
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3.  Notice  to  Land  Owners.* 


Form  No.  8  o  1 1  .* 


To  Whom  it  may  Concern: 

Notice  is  hereby  given  that  a  petition  for  a  public  ditch  (or  drain 
or  watercourse),  of  which  the  following  is  a  copy,  has  been  filed  with 
the  county  auditor  and  will  be  presented  to  the  board  of  county  com- 
missioners of  Ramsey  county  at  their  next  session  on  the  third  day  of 


7794,  requires  the  bond  to  be  approved 
by  the  auditor. 

1.  Statutory  Provisions  as  to  Notice. — 
In  nearly  all  the  states,  statutes  have 
been  enacted  providing  that  notice  shall 
be  given  either  by  publishing  a  notice 
in  a  newspaper,  or  by  serving  a  notice 
on  the  owners  of  the  lands  to  be  af- 
fected; the  statutes  of  the  various  states 
being  as  follows: 

California.  —  Pol.  Code  (1897),  §  3447, 
requiring  the  petition  to  be  published 
in  a  newspaper. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
2026,  requiring  the  complaint  in  pro- 
ceedings for  the  organization  of  a  drain 
company  to  be  served  on  the  other  pro- 
prietors as  mesne  process  in  civil  actions 
is  served. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  42,  §  3,  requiring  notice  of  a 
petition  to  the  county  court  to  be  given 
"  to  all  persons  interested,"  which  shall 
state  "  when  and  in  what  county  said 
petition  was  and  is  filed,  the  starting 
point,  route,  and  termini,  and  general 
description  of  the  proposed  work, 
boundaries  and  name  of  the  proposed 
drainage  district,  and  at  what  term  of 
the  said  court  the  petitioners  will  ask  a 
hearing  of  said  petition." 

hidiana.  —  Horner's  Stat.  (1896),  § 
4274,  requiring  notice  of  a  petition  to 
the  circuit  court  to  be  given  each  resi- 
dent owner  or  occupant  of  each  tract  of 
land  described  in  said  petition,  which 
notice  shall  set  forth  "  the  route  of  such 
drain  as  described  in  the  petition,  the 
fact  of  the  filing  and  pendency  of  such 
petition,  and  when  the  same  shall  be 
docketed;"  and  that  a  notice  to  non- 
residents shall  be  given  by  posting  up 
written  or  printed  notices  in  similar 
form  as  those  required  to  be  served  on 
resident  land  owners. 

Iowa.  —  Code  (1897),  §  1940,  requiring 
notice  to  be  given  "of  the  pendency 
and  prayer  of  said  petition  and  the 
session  of  the  board  of  supervisors  at 
which  the  same  will  be  heard." 


Kansas.  — Gen.  Stat.  (1889),  i^  2625, 
requiring  that  the  notice  shall  state 
"  substantially  the  prayer  of  said  peti- 
tion and  the  time  and  place  when  and 
where  the  same  will  be  for  hearing  by 
the  township  trustees." 

Michigan.  —  How.  Anno.  Stat.  (Supp. 
1890),  §  I740(r. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
5257,  requiring  notice  to  be  given  "  set- 
ting forth  the  pendency,  substance,  and 
prayer  of  said  petition,  together  with  a 
tabular  statement  of  the  apportion- 
ment as  made  by  the  surveyor  or  en- 
gineer in  his  report." 

New  Jersey.  —  Qi^n.  Stat.  (1895),  p. 
2037,  §  67,  requiring  notice  to  be  given 
"particularly  specifying  the  time  and 
place  of  meeting  to  view  the  prem- 
ises." 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  968,  §  46,  requiring  a  copy  of  the 
petition  for  the  drainage  of  agricultural 
lands  and  of  the  notice  attached  thereto, 
of  the  time  and  place  at  which  the  peti- 
tion will  be  presented  to  the  court  to  be 
served  upon  all  owners  of  lands  to  be 
affected. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4515,  which  applies  to  township  ditches, 
and  §  4451a,  which  applies  to  county 
ditches. 

Wisconsin. — Sanb.  &  B.  Anno.  Stat. 
(1889),  §  1360,  which  applies  to  town- 
ship drains;  §  1373,  which  applies  to 
county  drains;  and  §  1379^,  subs.  4, 
which  applies  to  the  drainage  of  swamp 
lands  and  mines. 

Sufficiency  of  Notice  Coinpl3ang  with 
Statute.  —  A  notice  of  the  character 
prescribed  by  the  statute  is  sufficient. 
Carr  v.  State,  103  Ind.  548. 

The  names  of  the  owners  of  the  lands 
affected  by  the  proposed  ditch  must  be 
contained  in  the  notice  when  there  is  a 
statute  so  requiring.  Kepler  v.  Wright, 
136  Ind.  77;  Vizzard  v.  Taylor,  97  Ind. 
90. 

2.  Minnesota.  —  Stat.  (1894),  §  7794. 
See  also  supra,  note  i. 
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Jul}\  iS98,  or  as  soon  thereafter  as  the  same  can  be  heard:     {Here 
insert  a  copy  of  the  petition). 
St.  Paul,  Minn..,  June  i,  \W8. 

Daniel  Webster., 
Attorney  for  the  Petitioners. 

4.  Exceptions  and  Remonstrance  to  Petition, 
a.  Peremptory  Remonstrance. 

Form  No.  8012.' 

{Caption  as  in  Form  No.  8006.) 
To  the  Honorable  Grant  Circuit  Court : 

Your  petitioners,  Silas  Jackson,  Frank  Williams,  Eugene  Taylor, 
Henry  Thomas,  Nathaniel  Lewis,  Stephen  Jaitiieson  and  Robert  Lincoln, 
respectfully  show  unto  your  honor  that  the  proposed  drain  sought  to 
be  established  by  John  Wilson  and  others,  as  appears  by  their  petition 
to  this  court,  which  was  filed  on  the  sixteenth  day  of  August,  i898,  and 
was  docketed  on  the  third  day  of  October,  iS98,  and  numbered  2567, 
to  which  petition,  as  so  docketed,  reference  is  hereby  made,  will,  if 
established,  pass  through  the  corporate  limits  of  the  city  (or  town)  of 
Marion  and  will  affect  the  lands  in  said  city  (or  town);  that  your 
petitioners  constitute  two-thirds  in  numbers  of  the  land  owners  named 
as  such  in  the  aforesaid  petition  of  John  Wilson  and  others  and  that 
they  represent  and  own  two-thirds  of  the  land  which  will  be  affected 
by  such  drain  in  the  county  of  Grant. 

Your  petitioners  not  being  desirous  that  said  drain  shall  be  con- 
structed, and  believing  that  the  benefits  which  will  result  to  the 
owners  of  the  lands  likely  to  be  benefited  by  such  drainage  will  be 
less  than  the  costs,  damages  and  expenses  of  such  drainage,  therefore 
remonstrate  against  the  construction  of  such  drain  and  pray  that  the 
petition  therefor  shall  be  dismissed  at  the  cost  of  the  petitioners. 

Daniel  Webster, 
Attorney  for  the  Petitioners. 

b.  For  Cause. 

Form  No.  8013.* 

(Caption  as  in  Form  No.  8006. ) 
To  the  Honorable  Grant  Circuit  Court: 

Your  petitioner,  Silas  Jackson,  respectfully  shows  unto  your  honor 
that  he  is  a  person  named  in  the  petition  oi  John  Wilson  and  others, 

1.  Indiana.  —  Horner's  Stat.  (i8g6),  §  county   or   counties    where   the    lands 

4273a.    This  statute  provides  that  where  affected  are  situated,  shall  remonstrate 

the  "  drain  passes  through  the  corporate  in  writing  against  the  construction  of 

limits  of  any  city  or  town  *  *  *  affect-  such  drain  or  ditch,  such  petition  shall 

ing  the  lands  in  such  city  or  town,  [if]  be  dismissed  at  the   cost  of   the   peti- 

two-thirds  in  number  of  the  landowners  tioners." 

named  as  such  in   such   petition,  and        2.  Indiana,  —  Horner's  Stat.  (1896),  § 

representing  or  owning  two-thirds  of  4274.     This  statute  provides  that  any 

the  lands  affected  by  such  drain  in  the  person  named  in  a  petition  to  the  circuit 
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for  the  establishment  of  a  drain,  as  the  owner  of  land  which  will  be 
affected  by  the  establishment  of  said  drain,  as  appears  by  their  peti- 
tion to  this  court,  which  was  filed  on  the  sixteenth  day  of  August^  iS98, 
and  was  docketed  on  the  t/ii'rd  day  of  October,  iS98y  and  numbered 
2567,  to  which  petition,  as  so  docketed,  reference  is  hereby  made; 
and  your  petitioner  respectfully  remonstrates  against  the  construction 
of  said  drain  on  the  following  grounds:^ 

1.  Said  petition  in  insufficient,  because  it  does  not  state  that  the 
petitioners  believe  that  the  costs,  damages,  and  expense  of  such  drain- 
age will  be  less  than  the  benefits  which  will  result  to  the  owners  of 
the  lands  likely  to  be  benefited  thereby. 

2.  One  of  the  drainage  commissioners,  to  wit,  £/ias  C.  Murray,  is 
disqualified  to  act  as  a  drainage  commissioner  in  the  construction  of 
the  proposed  work,  because  he  is  the  brother  of  George  L.  Murray, 
one  of  the  persons  named  in  said  petition  as  an  owner  of  land  which 
will  be  affected  by  the  proposed  work. 

Silas  Jackson. 

Form  No.  8014. 

(Precedent  in  Dakota  County  v.  Cheney,  22  Neb.  444.)'' 

.State  of  Nebraska,  ) 

-  ss 
Dakota  County.       j 

To    the    Honorable    Board   of    Commissioners    of   Dakota   County, 

Nebraska: 

In  the  matter  of  a  certain  ditch  or  drain  proposed  to  be  made  in 

the  said  county  of  Dakota,  your  petitioner,   William    Cheney,  would 

respectfully  enter  the  following  objections: 

1.  That  said  improvement  or  ditch  is  not  for  the  public  benefit, 
and  the  statute  under  which  the  proceedings  for  the  construction  of 
said  ditch  was  instituted  is  unconstitutional  and  void. 

2.  That  the  assessments  on  the  lands  to  be  drained  by  said  ditch 
are  not  in  proportion  with  the  benefits  derived  by  the  construction 
of  said  ditch. 

3.  That  the  ditch  or  drain  proposed  to  be  built  is  larger  than 
required  for  the  draining  of  the  lands  to  be  benefited,  and  does  not 
drain  all  the  lands  assessed. 

4.  That  the  land  owned  by  your  petitioner,  to  wit:  (^Here  the  land 
is  described^  is  now  in  pasture,  and  does  not  require  to  be  drained, 
and  such  a  drain  or  ditch  would  be  a  damage  to  said  land. 

Filed  May  13,  iS85. 

William  Cheney. 

or  superior  court  as  the  owner  may,  1.  Necessity  of  Setting  Forth  All  Grounds 
within  ten  days  after  the  petition  has  of  Remonstrance.  —  The  parties  will  be 
been  docketed,  file  "  any  demurrer,  re-  confined  to  the  grounds  of  objection 
monstrance  orobjection,  he  may  have  to  stated  in  their  remonstrance.  Updegraff 
the  form  of  said  petition,  or  as  to  why  v.  Palmer,  107  Ind.  181. 
said  drainage  commissioners  or  either  2.  Neb.  Comp.  Stat.  (1897),  §  5261,  pro- 
of them,  on  account  of  their  interest  in  vides  that  a  person  or  corporation,  party 
said  work,  or  kinship  to  any  persons  to  the  proceedings,  may  file  exceptions 
whose  lands  are  affected  thereby,  should  to  the  apportionment  or  to  any  claim  for 
not  act  in  the  matter."  compensation  or  damages  at  anytime 
See  also  Sanb.  &  B.  Anno.  Stat.  Wis.  before  the  time  set  for  the  final  hearing 
(1889),  §  1361.  of  the  report  and  apportionment. 
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6.  PreliminaFy  Orders. ^ 
a.  That  Proceedings  be  Docketed. 

Form  No.  8015. 

(Precedent  in  McMullen  v.  State,  105  Ind..335.)' 

\(^Title  of  cause  as  in  Form  No.  8006. y^^ 

Comes  now  the  petitioner  herein,  and  presents  to  the  court  his 
petition  for  drainage,  and  said  petitioner  proves  to  the  court  that 
due  and  legal  notice  of  the  filing  of  said  petition  in  the  clerk's  office 
of  said  court  has  been  given,  by  posting  up  notices  thereof  in  three 
public  places  in  Patoka  township,  in  Gibson  county,  Indiana,  that  being 
the  township  in  which  the  lands  described  in  said  petition  are  situ- 
ated, and  near  the  line  of  the  proposed  work,  in  said  petition  set  out 
and  prayed  for,  and  by  posting  a  like  notice  at  the  courthouse  door, 
in  said  county,  for  more  than  twenty  days  before  the  Tth  day  of 
February,  i8<9^,  that  being  the  day  fixed  upon  and  noted  on  said  petition 
at  the  time  of  filing  the  same  in  the  clerk's  office  of  this  court,  as 
the  day  set  for  docketing  of  said  petition  in  this  court,  and  it  appear- 
ing to  the  court  that  all  these  things  have  been  done,  it  is,  therefore, 
ordered  by  the  court,  that  said  petition  and  proceedings  be  placed 
upon  the  docket  of  this  court  as  an  action  pending  therein. 

b.  Directing  Surveyor  to  Make  Survey  and  Estimates. 
Form  No.  8016. 

(Precedent  in  Dakota  County  v.  Cheney,  22  Neb.  439.)* 

In  compliance  with  the  prayer  of  the  petition  oi  John  Hartnett  and 
others  for  the  location  of  a  ditch  (des<iribe  the  ditch  as  it  is  described  in 
the  petition').  The  undersigned  on  the  2Jfth  of  September,  i8<?4,  pro- 
ceeded to  view  the  line  of  said  proposed  improvement,  and,  upon 
actual  view  of  the  premises  along  and  in  the  vicinity  thereof,  we 
find*  that  said  improvement  is  necessary  and  will  be  conducive  to 
the  public  health  and  welfare,  and  also  find  that  the  line  described  in 
said  petition  is  the  best  route  for  said  ditch,  except  that  we  find 
that  the  starting  point  of  said  ditch  should  be  the  half  section  line 
running  east  and  west  of  section  12-28-7.  We,  therefore,  hereby 
order  the  clerk  of  said  county  to  enter  this  finding  upon  the  commis- 
sioners' journal. 

1.  For  the  formal  parts  of  an  order  3.  The  matter  to  be  supplied  within 
in  a  particular  jurisdiction  consult  the  [  ]  will  not  be  found  in  the  reported  case, 
title  Orders.  4.  This   order   was   entered   on     the 

2.  Horner's  Stat.  Ind.  (1896),  §  4274,  commissioners'  record.  For  the  Ne- 
provides  that  "if  it  appears  to  the  court  braska  statute  relating  to  such  orders 
that  notice  has  been  given  of  the  filing  see  Neb.  Comp.  Stat.  (1897),  §§  5252, 
of  said    petition    by    service  of    notice  5254. 

upon  resident  landowners  and  by  post-         5.  Finding a8  to  Petitioners'  Ownership 

ing  of  notices  "  to  nonresident  owners  of  Land.  —  The  board  need  not  find  that 

"  not  less  than  twenty  days  before  the  the   petitioners   are   the   owners  of  the 

day  set  as    the   day  for  docketing  the  land  to  be  affected  by  the  proposed  im- 

same,  the  court   shall  order  the  same  provement,    as    the    statute    does   not 

placed  on   the  docket  of  said  court  as  make  such  finding  jurisdictional.     Da- 

an  action  pending  therein."  kota  County  v.  Cheney,  22  Neb.  437. 
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We,  therefore,  direct  the  county  surveyor  to  go  upon  said  line 
described  in  said  petition,  and  survey  and  level  the  same,  and  set 
stakes  at  every  one  hundred  feet,  numbering  down  stream,  and  note 
the  intersections  of  section  lines,  road  crossings,  boundary  lines, 
precinct  and  county  lines,  and  make  a  report,  profile,  and  plat  of  the 
same,  and  estimate  the  number  of  cubic  yards  for  each  working  sec- 
tion of  said  drain  and  to  make  and  return  a  schedule  of  all  lots, 
lands,  public  or  corporate  roads,  or  railroads  that  will  be  benefited 
by  the  proposed  improvement,  and  proportion  the  line  in  feet  and 
cubic  yards  to  each  lot,  tract  of  land,  road,  or  railroad,  according  to 
the  benefit  that  will  result  to  each  from  the  improvement,  and  make 
an  estimate  of  the  cost  of  location  and  construction  to  each,  and  a 
specification  of  the  manner  in  which  the  improvement  shall  be  made 
and  completed. 

^Signatures  of  commissioners.')^ 

Appointing  Viewers  or  Commissioners.^ 

Form  No.  8  o  i  7  .^ 

In  the  matter  of  the  Petition  of  John  Wil- 
son and  others  for  a  Ditch  (or  Drain  or 
Watercourse).,  in  the  County  of  Ramsey, 
State  of  Minnesota. 
State  of  Minnesota., 
County  of  Ramsey. 

Whereas,  a  petition  bearing  date  the  ^rj-/ day  oi  June.,  i898,  signed 
by  John  Wilson,  Emanuel  Freneh,  Arthur  Henderson  and  Isaac 
Stamps,  praying  for  the  establishment  of  a  certain  ditch  (or  drain  or 
watercourse)  in  said  county,  the  'route  of  which  is  more  fully  described 
in  said  petition,  and  a  proper  bond  accompanying  the  same,  have 
been  filed  with  the  county  auditor  of  said  county  as  by  law  required; 
And    whereas,  it   appears  by  satisfactory    proof  to  the   board  of 

1.  The  matter  to  be  supplied  within  householders  of  the  county  not  in- 
[]  will  not  be  found  in  the  reported  case,  terested    in    the    construction    of    the 

2.  Statutory  Provisions.  —  The  statutes  proposed  work,  and  not  of  kin  to  any 
of  the  various  states  with  reference  to  parties  interested  therein,  as  viewers,  to 
the  appointment  of  viewers,  commis-  meet  at  a  time  and  place  specified  by 
sioners,  or  the  like,  are  as  follows  :  said  board. 

Illinois.  —  Starr    &    C.    Anno.    Stat.  Minnesota.  —  Stat.  (1894),  §  7794. 

(1896),    c.    42,  par.   33,  authorizing  the  New  York.  —  Birds.  Rev.  Stat.  (1896), 

county  court  to  appoint  three  commis-  p.   953,  §  2,   which  applies  to  petitions 

sioners.  for  the  drainage  of  swamp  lands,  etc.; 

/w^/rtwa.  —  Horner's    Stat.    (1896),    §  and  p.  968,  §  49,  which  applies  to  peti- 

4274,    providing    that    the     circuit    or  tions    for  the  drainage  of  agricultural 

superior   court,    in    its   order  referring  lands. 

the  matter  to  drainage  commissioners,  Wisconsin.  —  Sanb.  &  B.  Anno.  Stat, 

"shall   fix   a   time    and    place    for    the  (1889),  §   I379«.  subs.   10  et  seq.,  which 

meeting  of  said  commissioners,  and  a  provides  that  in  proceedings  in  a  cir- 

time    when    they    shall    report;"    and  cuit   or  county    court  to  drain  swamp 

section  4286,   providing  that  upon   the  lands  and  mines  the  court  shall  cause 

filing  with  the  auditor  of  a  petition  for  a  jury  to   be  impaneled    to   make    an 

the   establishment   of   a  drain    by   the  inquest. 

county  commissioners,  the  board  shall  3.  Minnesota.  —  Stat.  (1894),  §  7794. 

appoint  three  resident  freeholders  and  See  also  stipra,  note  2. 
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county  commissioners  of  Ramsey  county  that  at  least  thirty  days' 
notice  ^  of  the  pendency  of  said  petition,  and  time  and  place  at  which 
the  same  would  be  heard,  has  been  given  as  required  by  law; 

And  whereas,  said  board  has  determined  that  the  construction  of 
such  ditch  (or  drain  or  watercourse)  as  proposed  in  said  petition  will 
be  of  public  benefit  (or  utility  or  conducive  to  the  public  health,  con- 
venience and  welfare) : 

Now,  therefore,  we,  the  board  of  county  commissioners  of  said 
county,  at  a  regular  session  held  this  day,  do  hereby  accept  said 
petition,  do  hereby  appoint  Keith  Norton,  Eugene  Taylor  and  James 
R.  Caton,  three  resident  freeholders  of  said  county,  and  not  interested 
in  the  construction  of  said  proposed  work,  and  not  of  kin  to  any 
parties  interested  therein,  as  viewers,  and  do  specify  \he  fifth  day  of 
August,  iS98,  at  Marion,  Ramsey  county,  as  the  time  and  place  for 
said  viewers  to  meet,  preparatory  to  commencing  their  duties  as  such 
viewers,  as  prescribed  by  law,^  after  completing  their  duties  as  such 
viewers,  to  make  and  file  their  report  with  the  county  auditor  of  said 
county  on  or  before  the  first  day  of  November,  iS98. 

Dated /une  16,  i898. 

By  the  Board: 

Thomas  Watson,  Chairman 
Board  County  Commissioners  Ramsey  County. 

Attest:  John  M.  Johnson, 

County  Auditor. 

6.  Report  of  Viewers  or  Commissioners. 

a.  Favorable. 

Form  No.  8  o  1 8 .« 

{Caption  as  in  Form  No.  8017.) 
To  the  Board  of  County  Commissioners  of  the  County  of  Ramsey, 
Minnesota : 
The  undersigned  viewers  appointed  by  your  order  bearing  date 

1.  Finding  as  to  Notice.  —  Thirty  days'  i88i,  it  is  provided  that  the  circuit 
notice  is  required  by  Minn.  Stat.  (1894),  court  of  each  county  shall  appoint  two 
§  7794.  persons    commissioners    of    drainage, 

2.  Bond  of  Drainage  Commissioners.  —  and  whereas  the  above  named  Samuel 
In  Smith  v.  State,  117  Ind.  168,  the  B.  fF^//j- has  been  appointed  one  of  the 
bond  given  by  a  drainage  commissioner  commissioners  for  the  county  of  Hamil- 
under  the  Indiana  act  of  April  8,  t88i,  ton.  State  of  Indiana;  now,  if  the  above 
omitting  the  signatures  and  seals,  was  bound  Samuel  B.  Wells  shall  faithfully 
as  follows  :  discharge  his  dutfes  as  such   commis- 

"  We,  Samuel  B.   Wells,  f.  L.  Benson,  sioner  and  shall  give  an  account  accord- 

.S".  M.  Smith,  A.  F.    Brozvn  and  F.  A.  ing   to  law  for  all    moneys    that   shall 

Hawkins,   are  held   and    firmly    bound  come   to    his    hands    as    such  commis- 

unto  the  State  of  Indiana  in  the  penal  sioner,  then  the  above  obligation  shall 

sum    of  five    thousand   dollars,     to    be  be  void,  else  to  be  and  remain  in  full 

levied  of  our  goods  and  chattels,  lands  force  and  virtue  in  law." 
and  tenements,  if  default  be  made  of  the        Oath  of  Commissioners.  —  See  Starr  & 

following  conditions,  to-wit :  Whereas,  C.  Anno.  Stat.  111.  (1896),  c.  42,  par.  34; 

by   an    act   of   the  Legislature  of   the  Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  953, 

State  of  Indiana,  entitled  '  An  act  con-  §  3,  p.  969,  §  50. 

cerniag  drainage,'  approved  April  8th,         3.  Minnesota.  —  Stat.   (1894),  §  7795. 
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the  sixteenth  day  oi  July,  iS98,  to  view  the  route  proposed  in  the 
petition  of  /o/in  Wilson,  Emanuel  French,  Arthur  Henderson  and 
Isaac  Stamps,  a  public  ditch  (or  drain  or  watercourse),  would  respect- 
fully report  that  we  met  at  the  time  and  place  specified  in  your  said 
order,  preparatory  to  commencing  our  duties  as  such  viewers,  and, 
provided  with  a  surveyor  who  was  a  civil  engineer,  to  wit,  Lawrence 
Perry,  and  made  an  accurate  survey  of  the  line  of  said  proposed 
ditch  (or  drain  or  watercourse),  from  its  source  to  its  outlet,  and 
caused  stakes  to  be  set  along  said  line,  numbered  progressively 
down  stream  at  each  one  hundred  feet,  and  have  caused  a  plat  of  said 
survey  of  said  proposed  ditch  (or  drain  or  watercourse)  to  be  made, 
which  plat  is  made  a  part  of  this  report  and  attached  hereto, 
marked  "Exhibit  A."  And  we  did  make  a  computation  of  the 
number  of  cubic  yards  of  earth  to  be  excavated  and  removed  from 
said  ditch  (or  drain  or  watercourse)  between  each  of  the  stakes  afore- 
said, and  the  estimated  cost  per  cubic  yard  for  the  removal  thereof, 
and  did  sum  up  the  total  number  of  cubic  yards  to  be  excavated  and 
removed  from  the  entire  length  of  said  ditch  (or  drain  or  water- 
course), and  did  make  an  estimate  of  the  total  cost  of  laying  out, 
establishing  and  constructing  the  whole  work.  And  we  did  cause 
the  same  to  be  prepared  in  tabular  form,  also  giving  the  depth  of 
cut,  width  at  the  bottom  and  width  at  the  top,  at  the  source,  outlet, 
and  each  of  the  stakes  aforesaid  of  said  proposed  ditch  (or  drain  or 
watercourse),  which  tabulated  statement  is  made  a  part  of  this  report 
and  hereto  attached,  marked  "Exhibit  B."  And  we  did,  as  by  law 
required,  specify  the  time  and  manner  in  which  said  work  shall  be 
done  [and  did  specify  the  size  and  kind  of  tile  to  be  used  (<?r  other 
material)  necessary  in  the  underground  work,  and  did  estimate  the 
cost  of  such  tile  {or  other  material)  necessary  in  such  underground 
work,]  1  and  did  estimate  the  cost  of  the  same  as  a  part  of  the  total 
cost  of  said  work,  which  statement  and  specifications  and  estimates 
are  made  a  part  of  this  report  and  hereto  attached,  marked  "  Exhibit 
C."  And  we  did  cause  to  be  made  a  statement  of  the  names  of  the 
laborers,  and  the  time  each  was  employed  by  us,  and  every  other 
item  of  expense  by  us  incurred  in  and  about  said  work,  which  state- 
ment is  made  a  part  of  this  report  and  hereto  attached,  marked 
"Exhibit  Z)."  And  we  did  cause  to  be  prepared  in  tabular  form  a 
statement  showing  the  names  of  the  owners  of  each  tract  of  land  to 
be  benefited  or  damaged, ^  and  the  total  number  of  acres  in  each  of 
said  tracts,  the  estimated  number  of  acres  in  each  of  said  tracts 
of  land  to  be  benefited  (or  damaged),  and  the  amount  that  each 
tract  of  land  will  be  benefited  (or  damaged)  by  the  construction  of 
said  work,  which  said  statement  is  hereby  made  a  part  of  this  report 
and  attached  hereto,  marked  "  Exhibit -£"."     [And  we  did  find  that 

For  similar  statutes  see  as  follows:  may  be  omitted  where  no  underground 

Illinois. — Starr    &    C.   Anno.     Stat,  work  is  necessary. 
(1896),  c.  42,  par.  37.  2.  Findings  as  to  Benefits.  —  The  find- 

Michigan. — How.  Anno.  Stat.  (Supp.  ing  as  to  the  owners  of  tracts  of  land 

1890),  §  1740(^7.  benefited  or  damaged,  etc.,  as  given  in 

1.  Specifications     as     to    Undergroond  the   text,    is   required   by  Minn.    Stat. 

Work.  —  The    words    enclosed    by    [  ]  (1894),  §  7796. 
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said  ditch  (or  drain  or  watercourse)  will  drain  (or  benefif)  a  portion 
of  the  roadway  of  the  Chicago,  Milwaukee  and  St.  Paul  Railroad  Com- 
pany {ox  a  public  or  corporate  road),  a.nd  did  estimate  the  benefits 
arising  therefrom  to  said  roadway  (or  public  or  corporate  road),  and 
did  report  said  benefits  and  the  amount  thereof  as  a  part  of  our 
tabulated  statement  last  above  set  forth  and  marked  "  Exhibit  E."'^ 
And  we  do  hereby  report  the  total  estimated  benefits  of  said  ditch 
'(or  drain  or  watercourse)  to  be  seven  thousand  six  hundred  and  forty - 
three  dollars,  and  the  total  estimated  cost  and  expense  of  construct- 
ing the  said  ditch  (or  draiti  or  watercourse),  including  the  damages 
awarded  therefor,  to  be  two  thousatid  seven  hundred  and  eighty-six 
dollars,  and  that  the  utility  of  said  proposed  ditch  (or  drain  or  water- 
course) is  greater  than  the  estimated  expense  of  the  construction  of 
such  ditch  (or  drain  or  watercourse),  including  the  damages  awarded 
therefor.  And  we  do  hereby  report  that  the  said  proposed  ditch 
(or  drain  or  watercourse)  will  be  of  public  utility  (or  conducive  to  the 
public  health,  convenience  and  welfare). 
Dated  October  15,  i898. 

Respectfully  submitted, 

Keith  Norton. 
Eugene  Taylor. 
James  R.  Caton. 
Viewers. 
Subscribed  to  and  sworn  to  before  me,  th\s  fifteenth  day  of  October, 
A.  D.  iW8. 

David  E.  Peebles,  Notary  Public,     (seal) 
Ramsey  County,  Minnesota.^ 

b.  Adverse. 

Form  No.  8019. 

(Precedent  in  Blemel  v.  Shattuck,  133  Ind.  499.)' 

[{Caption  as  in  Eorm  No.  8006.) 
To  the  Honorable  Jackson  Circuit  Court. 

The  undersigned  commissioners  of  drainage  appointed  and  ordered 
by  this  honorable  court,  to  report  upon  the  application  of  John  Wil- 
son, Emanuel  Erench,  Arthur  Henderson,  and  Isaac  Stamps,   for   the 

1.  Benefit  to  Bailroad.  —  The  words  second,  whether  when  accomplished  it 
enclosed  by  [  ]  are  inserted  pursuant  will  improve  the  public  health  or  bene- 
to  Minn.  Stat.  (1894),  §  7796,  but  may  fit  any  public  highway  in  the  county  or 
be  omitted  where  the  viewers  do  not  streets  of  a  town  or  city  or  be  of  public 
find  that  the  ditch  will  drain  any  public  utility;  and,  third,  whether  the  costs, 
or  corporate  road  or  railroad.  damages  and  expenses  of  effecting  the 

2.  Signature  and  Jurat.  —  Minn.  Stat,  drainage  will  be  less  than  the  benefits 
(1894),  §  7795,  requires  that  the  report  to  the  owners  of  the  lands  likely  to  be 
of  the  viewers  shall  be  subscribed  and  benefited  by  the  proposed  drainage." 
sworn  to.  Beport  Wliere  Inqtiiries  are  Not  Found 

3.  What  Conunisioners  shall  Consider. —  in  the  Negative. —  Horner's  Stat.  Ind. 
Horner's  Stat.  Ind.  (1896),  §4274,  pro-  (1896),  §  4274,  provides  that  if  none  of 
videsas  follows:  The  drainage  commis-  the  inquiries  are  found  in  the  negative, 
sioners  shall  consider:  "  First,  whether  the  drainage  commissioners  "  shall  pro- 
the  drainage  proposed  is  practicable;  ceed  and  definitely  determine  the  best 
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establishment  of  a  certain  ditch  (or  drain  or  watercourse),  by  an  order, 
dated  January  i,  \W8,  respectfully  report  as  follows :]i 
First.  That  the  drainage  proposed  is  practicable. 
Secondly.  That  the  drainage,  if  accomplished,  will  improve  public 
health,  benefit  public  highways,  and  be  of  public  utility. 

Thirdly.   That  the  cost,  damages,  and   expenses  of  effecting  such 
proposed  drainage  will  largely  exceed  the  benefits  to  the  owners  of 
the  lands  likely  to  be  benefited  by  the  proposed  drainage. 
[February  8,  iS98.  Respectfully  submitted, 

Oscar  Peyton, 
Eugefie  Taylor, 
James  R.  Cat  on. 

Drainage  Commissioners.]^ 

7.  Notice  to  Land  Owner  of  Commissioners'  Report.^ 


and  cheapest  method  of  drainage,  ter- 
mini and  route,  location  and  character 
of  the  proposed  work,  and  fix  the  same 
by  metes  and  bounds,  courses  and 
distances  a,nd  description,  including 
grades  and  bench  marlcs,  estimate  the 
costs  thereof,  divide  the  drain  or  ditch 
into  sections  not  more  than  one  hun- 
dred feet  in  length,  and  compute  and 
set  out  the  number  of  cubic  yards  of 
excavation  in  each  section,  assess  the 
benefits  or  injury  as  the  case  may  be 
to  each  separate  tract  of  land  to  be  af- 
fected thereby,  and  to  easements  held 
by  railways  or  other  corporations,  and 
make  report  to  the  court  as  directed 
under  oath." 

Statement  of  Estimated  Cost  of  Work. — 
Such  a  report  as  that  given  in  the  text 
being  a  negative  one,  need  not,  under 
the  Indiana  statute,  contain  a  statement 
of  the  estimated  cost  of  the  work  and 
the  benefits  or  injuries  to  each  tract. 
Blemel  v.  Shattuck,  133  Ind.  498. 

Verificatioii  of  Report.  —  The  report  of 
the  commissioners  need  not  be  verified 
where  any  one  or  all  of  the  three  facts 
essential  to  support  a  drainage  peti- 
tion are  found  in  the  negative  by  the 
commissioners;  and  the  report  given  in 
the  text  being  a  negative  one,  need  not 
be  verified.  Blemel  v.  Shattuck,  133 
Ind.  498. 

1.  The  words  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

2.  Precedent.  —  In  Burk  v.  Ayers,  19 
Hun  (N.  Y.)  19,  will  be  found  the  fol- 
lowing precedent: 

"  Notice  is  hereby  given  to  all  to 
whom  it  may  concern,  that  we  the 
undersigned  drainage   commissioners, 


appointed  on  the  petition  of  Thomas 
Marsh,  James  0.  Waugh,  and  others, 
by  the  Hon.  Gilbert  JVilcoxen,  county 
judge  of  Seneca  county,  on  the  "^th  day 
of  July,  187^,  would  represent  that 
after  being  duly  organized,  that  we 
met  on  the  ijth  day  oi  July,  i?>74,  and 
examined  the  grounds,  and  did  decide 
that  it  was  necessary  to  cut  one  or  more 
drains  or  ditches  through  lands  of  the 
petitioners,  and  lands  thereto  adjoin- 
ing, to  carry  off  the  surface  waters 
from  farm  lands  and  highways,  and 
adjourned  to  the  twenty-ninth  day  of 
Atigust,  at  which  time,  all  being  pres- 
ent, did  lay  out  the  following  ditches,- 
viz:  {Here  follows  a  description  of  the 
land).  Said  ditch  is  to  be  cut  two  and 
one-fourth  feet  deep  below  the  natural 
surface,  three  feet  wide  on  the  bottom, 
with  an  even  grade  to  the  same,  and  a 
slope  to  the  sides  of  an  angle  of  4^  de- 
grees, through  the  lands  of  said  Der- 
mont;  and  the  balance  of  the  ditch  is  to 
be  cut  t7uo  and  one-half  iceX.  deep,  three 
feet  wide  on  the  bottom,  with  an  even 
grade  to  the  same  and  a  slope  to  the 
sides  of  an  angle  of  4^  degrees.  {Here 
follows  the  description  of  another  ditch 
which  the  commissioners  found  to  be 
necessary.) 

Dated  at  Romulus,  this  14th  day  of 
September,  187^.  . 

A.  D.  Ay  res, 
D.  D.  Johnson, 

Commissioners." 

The  commissioners'  determination 
was  considered  void  for  the  reason  that 
it  did  not  determine  that  the  construc- 
tion of  the  ditches  was  necessary  in 
order  to  drain  the  lands  of  the  petition- 
ers or  either  of  them,  or  the  land  de- 
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Form  No.  8020.' 

Mr.  Silas  Jackson : 

Take  notice  that  John  Wilson,  Emanuel  French,  Arthur  Henderson 
and  Isaac  Stamps  have  filed  a  petition  in  the  Circuit  Court  of  Grant 
county  for  the  establishment  in  Monroe  township,  Grant  county,  of  a 
certain  public  drain  to  be  known  as  the  '■'Tippey  Ditch"  that  Elias 
C.  Murray,  John  Olmsted  and  Nathaniel  Boone,  drainage  commis- 
sioners, have  reported  in  favor  of  the  establishment  of  said  ditch  and 
that  your  land  situate  in  Monroe  township  and  known  as  the  '■'•Hamil- 
ton Place"  will  be  affected  by  such  proposed  drainage  and  will  be 
chargeable  with  an  assessment  for  benefits;  and  that  the  court  has 
fixed  Thursday,  the  thirtieth  day  of  June,  i898,  for  the  hearing  of 
said  report. 

Marion,  Indiana,  June  15,  1 898. 

Daniel  Webster,  Attorney  for  Petitioners. 

8.  Remonstrance  Ag-ainst  Commissioners'  Report.^ 

Form  No.  8021.* 

{Caption  as  in  Form  No.  8006.) 
To  the  Honorable  Grant  Circuit  Court: 

Comes  now  your  petitioner,  Silas  Jackson,  and  respectfully  remon- 
strates against  the  report  of  the  drainage  commissioners  made  to 
this  honorable  court  on  the  first  day  oi  December,  i89<9,  on  the  fol- 
lowing grounds :  ■* 

scribed  in  the  petition;  and  another  located  by  the  viewers,  setting  forth  his 
objection  to  it  was  that  it  found  that  grievances  therein, 
the  drain  was  necessary  to  carry  off  4.  Statutory  Groands  Only.  —  Aremon- 
surface  water  from  highways,  the  stat-  strance  against  the  commissioners'  re- 
nte confining  the  proceedings  to  the  port  must  set  forth  statutory  causes  for 
lands  of  the  petitioners,  or  the  lands  remonstrance  only,  and  any  others  may 
described  in  the  petition.  be  stricken  out  on  motion.     Rogers  v. 

1.  Indiana.  —  Horner's    Stat.    (1896),  Venis,  137  Ind.  221. 

§  4274.     See  also  §  4293  and  Starr  &  C.         Grounds  must  be  Specifically  Stated.  — 

Anno.  Stat.    111.  (1896),  c.  42,  par.  41.  In  a  remonstrance  against  the  report  of 

2.  Remonstrators'  Bond.  —  Horner's  the  commissioners,  the  particulars  in 
Stat.  Ind.  (i8c,o),  §  4295,  requires  the  which  it  is  claimed  that  the  report  is 
remonstrators  against  the  report  of  not  according  to  law  must  be  specified, 
viewers  in  proceedings  before  the  board  and  it  is  not  sufficient  to  use  the  gen- 
of  commissioners  to  file  a  bond  "pay-  eral  terms  of  the  statute  that  "the  re- 
able  to  the  state  with  not  less  than  two  port  is  not  according  to  law."  Hudson 
freehold  sureties  conditioned  for  the  v.  Bunch,  116  Ind.  63  {citing  Higbee  v. 
payment  of  all  costs  and  expenses  Peed,  98  Ind.  420;  Anderson  v.  Baker, 
caused  by  such  remonstrance,  if  the  ac-  98  Ind.  587;  Meranda  v.  Spurlin,  100  Ind. 
tion  of  the  viewers  be  sustained,  *  *  *  380;  Osborn  v.  Sutton,  108  Ind.  443). 
such  bond  be  approved  by  the  Board  of  A  remonstrance  in  the  language  of 
Commissioners."  the  fourth  cause  prescribed  by  the  stat- 

3.  This  form  is  drawn  under  Horner's  ute  of  Indiana  that  the  amour.t  of  bene- 
Stat.  Ind.  (1896),  §  4275,  which  statute  fits  assessed  against  the  remonstrator's 
sets  forth  at  length  ten  causes  of  remon-  land  is  too  much  as  compared  with 
strance.  See  also  section  4295,  which  other  lands  assessed  as  benefited  should 
provides  that  any  person  interested  in  contain  a  statement  of  the  specified 
the  location  of  a  drain  by  the  county  lands,  compared  with  which  the  remon- 
commissioners  may  address  to  them  a  strator  claims  his  land  is  assessed  too 
remonstrance     against    the     ditch    as  much.     Higbee  v.  Peed,  98  Ind.  420. 
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1.  The  land  of  your  petitioner  has  been  assessed  as  benefited  in 
the  sum  of  ninety-five  dollars,  and  has  been  assessed  too  much  as  com- 
pared with  the  land  of  Frank  Williams.,  whose  land  is  adjacent  to  the 
land  of  your  petitioner,  and  contains  ten  acres  more  than  the  land  of 
your  petitioner  and  will  be  benefited  as  much  as  the  land  of  your 
petitioner,  but  has  nevertheless  been  assessed  in  <"he  sum  of  sixty 
dollars  only. 

2.  That  the  land  of  your  petitioner,  which  has  been  assessed  as 
benefited  in  the  sum  of  ninety-five  dollars,  will  not  be  benefited  to  the 
extent  of  the  assessment  by  the  proposed  work  if  accomplished,  but 
will  be  benefited  only  in  the  sum  oi  forty  dollars. 

3.  That  the  proposed  work  as  decided  upon  and  reported  by  the 
drainage  commissioners  will  not  be  sufficient  to  properly  drain  the 
land  to  be  affected. 

Wherefore,  your  petitioner  respectfully  prays  that  the  report  of 
the  said  drainage  commissioners  shall  not  be  confirmed  and  that  the 
court  shall  not  order  the  construction  of  said  drain  pursuant  to  the 
report  of  said  drainage  commissioners. 

Silas  Jackson. 

{Verification.^ 


9.  Order  Appointing  Reviewers. 

Form  No.  8022.' 

In  the  matter  of  the  Petition  of  Azariah  \ 

Empsom  and  others  for  the  establish-  \ 

ment  of  a  Ditch  in  the  County  of  Jack-  [ 

son^  Indiana.  J 

Come  now,  on  this  seventh  day  of  September.,  iS93,  the  petitioners 
by  their  attorney,  William  K.  Marshall,  and  present  to  the  board  of 
county  commissioners  the  report  of  the  viewers  filed  with  the 
auditor  oi  Jackson  county  on  the  eighth  day  of  April,  i893,  and  come 
now  Bonder  Brodhecker,  publishers  of  the  "  Brownstown  Herald,''  and 
make  proper  proof  of  publication  of  notice  as  required  by  law.  And 
also  come  Beldora  Steele  and  Louisa  Wolka,  by  their  attorneys  Burrell 
6^  Branaman,  and  file  their  remonstrance  against  the  location  and 
establishment  of  said  ditch  and  also  their  bonds  as  required  by  law, 
which  bonds  are  accepted  and  approved  by  the  board  of  commis- 
sioners. 

It  is  therefore  ordered  by  the  board  of  commissioners  of  Jackson 
county  that  Preston  Rider,  Calvin  D.  Talley  and  Ezra  Whit  comb  be 
and  they  are  hereby  appointed  reviewers  to  proceed  on  the  tenth  day 
of  October,  iS93,  to  review  said  proposed  ditch.  And  it  is  ordered 
that  they  meet  at  the  auditor's  office  in  the  town  of  Brownstown  and 
proceed  to  review  said  proposed  ditch  and  file  their  report  thereon 
when  completed  with  the  county  auditor,  at  least  four  weeks  before 

1.  This  form  is  copied  from  the  record  in  Steele  v.  Empsom,  142  Ind.  397. 
It  is  drawn  under  a  statute  embodied  in  Horner's  Stat.  Ind.  (1896),  §  4295- 
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t\i&  first  day  of  the  December  term,  i895,  of  this  board,  to  which  time 
this  cause  is  continued. 

By  the  Board: 

Samuel  Hunsucker.,  Chairman 
Board  of  County  Commissioners  Jackson  County. 
Attest: 
J.  H.  Matlock.,  Auditor  Jackson  County. 

10.  Report  of  Reviewers. 

Form  No.  8023,' 

{Caption  as  in  Form  No.  8006.) 
To    the    Honorable    Board    of    Commissioners   of  Jackson   County, 

Indiana : 
Gentlemen:  — 

We,  the  reviewers  appointed  by  you  at  your  September  term,  i8P<?, 
to  make  a  review  of  the  Empsom  ditch  in  Driftwood  township,  beg 
leave  to  report  that  we  met  at  the  auditor's  office  on  the  tenth  day  of 
October.,  iS93,  as  directed,  and  after  having  made  full  examination  of 
the  viewers'  report,  as  well  as  the  entire  premises  through  which  the 
proposed  work  extends,  we  find  this  action  of  the  viewers  just  and  cor- 
rect; and  we  sustain  and  approve  the  action  of  the  viewers  and  their 
report. 

Respectfully  yours, 

Preston  Rider. 
Calvin  D.  Talley. 
Ezra  Whitcomb. 
Subscribed  and  sworn  to  before  me  this  twenty-first  day  of  October., 
1 893. 

Joel  H.  Matlock,  Auditor  Jackson  County, 

11.  Final  Order  Establishing  Drain.2 

1.  See  supra,  p.  224,  note.  and   is   properly  a   part   of    that   final 

2.  Bequisites  of  Order  —  Generally, —  judgment."  Higbee  v.  Peed,  98  Ind. 
For  the  formal  parts  of  an  order  in  a     420. 

particular  jurisdiction  consult  the  title         Precedents.  —  In  Shields  v.  McMahan, 

Orders.  ioi  Ind.  594,  the  final  order  and  judg- 

Finding  as  to  Sufficiency  of  Notice.  —  ment  of  the  court,  omitting  the  caption, 

Where  the  court  acts  upon  the  notice,  it  date,  signature,  and   the  statement  as 

is  not  necessary  to  make  a  formal  entry  to  the  assessments  which  is  indicated 

declaring  it  to  be  such  as  the  law  re-  by   asterisks,  was   as   follows:      "And 

quires.     Carr  v.  State,  103  Ind.  548.  now  said  matter   is   submitted   to  the 

furisdictional  Facts. — The  board  of  court  and  proof   heard,  and    the  court 

commissioners   to   which  a  petition    is  declares  said  proposed  ditch  established 

addressed   need    not    enter    a    formal  according  to  the  report  of  the  commis- 

order   declaring   that    it    has   jurisdic-  sioner,  and    said   assessments    in    said 

tion  of  the  cause,  or  that  all  jurisdic-  report   are    approved    and   confirmed, 

tional  facts  have  been  shown.     Osborn  *  *  *  and  the  construction  of  said  ditch 

V.  Sutton,  108  Ind.  443.  is  referred    to  Isaac  Busenberg,  one  of 

An  order  directing  the  commissioner  to  the  drainage  commissioners  oi  Fultoti 

construct  the  drain  "  is  a  part  of  the  final  county." 

judgment  approving  the  report  of  the        See  also  an  order  in  Minn.  Stat.  (1894), 

commissioners  and  establishing  a  drain  §  7741. 
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Form  No.  8024. 

(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  42,  par.  44.)* 

County  Court,  Alexander  Cow^ty ,  June  term,  a.  d.  \Z98. 

In  the  matter  of  the  petition  oi  John  IVtVson,  Emanuel  French,  Arthur 
Henderson,  Isaac  Stamps,  Silas  Jackson,  Frank  Williams,  Eugene  Taylor^ 
Henry  Thomas,  Nathaniel  Lewis,  Stepheti  Jamtcson,  and  Robert  Lincoln 
this  day,  to  wit,  the  eleventh  day  oi  August,  i898,  the  report  of  Keith 
Norton,  James  R.  Caton,  and  Walter  L.  Morgan,  commissioners,  here- 
tofore appointed  by  this  court  to  examine  the  lands  of  the  petitioners 
for  the  purposes  specified  in  the  petition  filed  in  this  cause,  having 
been  filed,  and  it  appearing  to  the  court  that  due  notice  has  been 
given  to  all  persons  interested  for  the  length  of  time  and  in  the  man- 
ner required  by  law,  of  the  application  to  this  court  for  the  confirma- 
tion of  said  report,  and  the  court  having  duly  examined  said  report, 
and  considered  all  objections  to  the  same,  it  is  ordered  by  the  court 
that  the  report  of  said  commissioners  {or  as  modified  by  the  court,  stating 
how  it  is  modified^^  be  and  the  same  is  hereby  confirmed;  and  the 
court  further  finds  that  the  work  proposed  in  said  petition  to  be 
done,  will  be  useful  for  agricultural,  sanitary,  or  mining  purposes  to 
the  owners  of  the  lands  within  said  proposed  district,  and  the  court 
also  finds  that  the  persons  who  have  signed  said  petition  are  of  law- 
ful age,  and  are  a  majority  of  the  landowners,  and  who  represent 
one-third  in  area  of  the  land  to  be  affected  by  such  proposed  work. 
And  the  court  further  finds  that  said  drainage  district  of  the  cor- 
porate name  mentioned  in  said  petition,  viz.:  The  Empsotn  Drainage 
and  Lei!  ee  District,  (or  The  Empsom  Drainage  and  Levee  Work)  bounded 
as  follows :  {Here  insert  the  boundaries  of  the  drainage  district)  is  duly 
established  as  provided  by  law. 

Bryan  Callaghan,  County  Judge. 

Form  No.  8025.3 

{Caption  as  in  Form  No.  8017.) 

Whereas  at  a  session  of  the  board  of  county  commissioners  of  the 
county  of  Ramsey,  state  of  Minnesota,  held  at  St.  Paul,  in  the  county 
oi  Ramsey  and  state  oi  Minnesota,  on  the  first  day  of  November,  iS98, 
a  petition  signed  hy  John  Wilson,  Emanuel  French,  Arthur  Henderson 

Report  of  Commissioner   Charged  with  plans     and     specifications     heretofore 

Construction  of  Drain. — In  Racer  z/.  Win-  adopted  and  approved    by  the  court." 

gate,  138   Ind.  114,  is  the  following  re-  1.  Precedent.—  See  also  the  precedent 

port,  to  wit:    "Comes  now  Charles  A.  in  Blake  v.  People,  109  111.  515,  which, 

^^i«^,  drainage  commissioner,  charged  as  was  said  by  the   court,  is    in  literal 

with  the  construction  of  said  drain,  and  conformity    with  the  order  prescribed 

shows  and    reports    to    the    court  that  by  the  statute. 

Henry  C.  PauU  to   whom    the   contract  2.  Modification  of  Beport.  —  The  words 

for  the  construction  of  said  ditch  was  in  (  )  should  be  omitted  where  the  court 

awarded,  has  fully  and  completely  con-  confirms    the-   report   of    the    commis- 

structed   said   ditch   according    to    the  sioners  without  modifying  it. 

contract    for   the   construction    thereof  3.  Minnesota.  —  Stat.  (1894),  §  7801. 

heretofore    entered    into   between   said  Indiana.  —  Horner's    Stat.    (1896),    § 

Paul  and  a  former   drainage    commis-  4275,    provides   that  if  there   be  no  re- 

sioner,  charged  with  the  construction  monstrance,  or  if  the  finding  and  judg- 

of    said   ditch,  and   according   to   the  ment  has   been   in  all  respects  against 
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and  Isaac  Stamps,  land  owners,  whose  lands  were  liable  to  be  affected 
by,  or  assessed  for,  the  expense  of  the  construction  of  the  work  pro- 
posed therein,  praying  for  the  establishment  and  construction  of  a 
public  ditch   (or  drain  or  watercourse)   along    the    route    described 
therein,  accompanied  by  a  bond  duly  approved  as  provided  by  law, 
was  filed  with  the  county  auditor  of  said  county;  and  whereas  it  did 
appear  by  proper  evidence  to  the  satisfaction  of  said  board  of  county 
commissioners  that  at  least  thirty  days'  notice  had  been  given  of  the 
pendency  of  said  petition  and  of  the  time  at  which  the  same  would  be 
heard,  as  by  law  provided,  and  the  said  board  did  at  its  session  on 
the  sixteefith  day  oi  June,  iS98,  proceed  to  hear  and  determine  said 
petition  and  did  determine  that  the  construction  of  said  ditch  (or 
drain  or  watercourse')  would  be  of  public  benefit  (or  utility  or  conducive 
to  the  public  health,  convenience  or  welfare)  and  did  accept  said  petition 
and  did  appoint  as  viewers  of  said  work  three  resident  freeholders  of 
said  Ramsey  county,  to  wit,  Keith  Norton,  Eugene  Taylor  and  James 
R.  Caton,  who  were  not  interested  in  the  construction  of  said  pro- 
posed work,  and  were  not  of  kin  to  any  of  the  parties  interested 
therein,  and  did  direct  the  said  viewers  to  meet,  preparatory  to  com- 
mencing their  duties  as  such  viewers,  at  Marion,  in  said  county,  on 
the  fifth  day  of  August,  i2)98;  and  whereas  it  appears  to  the  satisfac- 
tion of  said  board  that  certified  copies  of  the  said  petition  and  order 
of  said  board  appointing  viewers  were  issued  to  and  served  upon 
said  viewers  as  by  law  provided,  and  that  they  proceeded  at  the 
time  designated   in  said  order,   with  a  surveyor,   who  was   a  civil 
engineer,  and  made  an  accurate  survey  of  the  line  of  said  ditch  (or 
drain  or  watercourse)  from  its  source  to  its  outlet,  and  did  cause  stakes 
to  be  placed  along  said  line  at  each  one  hundred  feet  as  numbered, 
progressing  down  stream  from  its  source,  and  made  and  filed  a  report 
thereof  and  reported  that  said  ditch  (or  drain  or  watercourse)  would 
be  of  public  utility  (or  conducive  to  the  public  health,  convenience  or  wel- 
fare), and  in  said  report  made  the  necessary  computations  and  assess- 
ments, description  of  location,  designation  and  description  of  the 
lands  through   which   the   proposed  ditch  (or  drain  or  watercourse) 
would  pass,  the  names  of  the  owners  and  the  damages  and  benefits 
that  would  accrue  to  them  respectively,  the  expenses  attending  such 
work,  and  all  the  estimates  as  required  by  law,  duly  sworn  to  as  by 
law  required;  and  whereas  the  auditor  of  said  Ramsey  county  did 
after  the  filing  of  said  report  cause  a  notice  to  be  given,  to  be  pub- 
lished, posted  and  mailed  as  by  law  provided,  of  the  pendency  of  said 
petition,  and  of  the  time  and  place  set  for  the  hearing  thereof; 

the  remonstrance  for  the  first,  eighth,  of  the  three  Commissioners  *  *  *  for 

ninth    and    tenth     causes    of    remon-  construction,  or  *  *  *  to  any  disinter- 

strance,    or    if    for   the    second,    third,  ested   freeholder    of    the  county,   who 

fourth,  fifth,  sixth  or  seventh  causes  of  shall,  before  entering  upon  his  duties, 

remonstrance,  the  court  can  and  does  take   and   subscribe  an  oath   of  office, 

equalize    the    same,    "  the   court   shall  and   giving  bond,  payable  to  the  state 

make  an  order  declaring  the  proposed  of  Indiana,  in   such   sum   as  the  court 

work  established,    and  approving  the  may  require,  conditioned   that  he  will 

assessments  as  made  by  the  Commis-  honestly  and  faithfully  perform  his  du- 

sioners,  or  as  equalized  and  modified,  ties,   and  account  for  all  moneys  that 

*  *  *  and  shall  assign  the  same  to  one  may  come  into  his  hands." 
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Now  therefore,  we,  the  board  of  county  commissioners  of  said 
county  of  Ramsey^  having  met  in  session  at  the  time  set  for  the  hear- 
ing of  said  petition,  to  wit,  t\i^  first  day  of  November^  i898,  and  pro- 
ceeded to  hear  the  same,  and  [having  found  that  the  report  of  said 
viewers  is  made  according  to  the  provisions  of  law  and  that  the  pro- 
posed ditch  (or  drain  or  watercourse)  will  be  of  public  utility  (or  con- 
ducive to  public  health  or  of  public  benefit  and  convenience),  and  from  the 
evidence  before  us  that  the  estimated  benefits  of  said  work  is  greater 
than  its  total  cost,  including  the  damages  awarded,]^  do  hereby  locate 
and  establish  the  said  ditch  (or  drain  or  watercourse)  according  to 
the  report  of  said  viewers  appointed  and  acting  aforesaid.  {Here 
should  be  given  a  general  description  of  the  proposed  work,  designating  its 
starting  point,  route  and  terminus,  and  also  the  computations  and  assessments 
and  allotments,  the  amount  of  benefits  or  damages  assessed  each  tract  of 
land  and  the  names  of  the  oivners  of  the  land.) 

Given  under  our  hands  thx?,  first  day  of  November,  iS98. 
By  the  Board: 

Thomas  Watson.,  Chairman  Board  County  Commissioners, 
Ramsey  County. 

Attest: 

fohn  M.  Johnson,  County  Auditor. 

II.  PROCEEDINGS  TO  TILE  DRAIN. 
1.  Petition. 

Form  No.  8026.* 

In  the  matter  of  the  Petition  of  John  ) 

Wilson  and  others  for  the  tiling  of\ 

the  "-Tippey  Ditch."  ) 

To  the  Honorable  Grant  Circuit  Court. 

Your  petitioners,  John  Wilson,  Emanuel  French,  Arthur  Henderson, 
Isaac  Stamps,  Silas  Jackson,  Frank  Williams,  Eugene  Taylor,  Henry 
Thomas,  Nathaniel  Lewis,  Stephen  Jamieson  and  Robert  Lincoln,  respect- 
fully show  unto  your  honor  that  pursuant  to  an  order  made  by  this 
honorable  court  on  the  first  day  of  November,  i897,  there  was  con- 
structed under  the  drainage  laws  of  the  state  of  Indiana  a  certain 
public  drain  known  as  the  '■'■Tippey  Ditch,"  situate  in  Van  Buren, 
Monroe  and  Center  townships,  in  the  county  of  Grant,  the  length 
and  course  of  which  ditch  or  drain  is  as  follows:  (^Here  give  the  length 
and  course  of  the  ditch  or  drain),  that  the  aforesaid  drain  will  be  made 
more  beneficial  by  tiling  it;  that  your  petitioners  constitute  a  majority 
of  the  resident  land  owners  along  the  line  of  said  drain  and  will  be 

1.  Finding  ol  Facts  by  the  Court.  —  In  benefit  and  promote  the  public  health." 

Perkins  v.  Hay  ward,  124  Ind.  450,  the  Over  the  objection  that  the  statements 

court's  special   finding  of  facts  was  as  in  the  finding  were  mere  conclusions  of 

follows:    "First.  That  said  drain   will  law  and  not  the  statements  of  facts,  the 

be  of  public   utility.     Second.  That  it  finding  was  considered  suflScient. 
will   benefit   several    public  highways        2.  Indiana.  —  Horner's  Stat.  (1896),  § 

in  Steuben     and    La   Grange   counties.  4284W. 
Third.    That    the    sard    drainage    will 
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benefited  by  tiling  said  drain;  that  such  drain  can  be  tiled  and  kept 
in  repair  at  a  cost  less  than  the  expense  of  keeping  the  same  in  repair 
as  an  open  drain;  that  when  so  tiled  it  will  successfully  drain  the 
lands  drained  by  it  as  an  open  ditch;  that  the  kind  and  size  of  tiling 
required  is  as  follows:  (^Here  specify  the  kind  and  size  of  tiling  required^; 
that  the  real  estate  which  will  be  benefited  by  such  tiling  is  described 
and  owned  as  follows:  (^Here  describe  the  land  '■'' in  tracts  of  forty  acrei 
or  less"  and  state  the  names  of  the  owners'^. 

Wherefore,  your  petitioners  pray  that  such  orders  shall  be  made  as 
are  meet,  that  such  proceedings  shall  be  had  as  are  required  by  law, 
and  that  the  court  shall  order  said  drain  to  be  tiled. 

Daniel  Webster,  Attorney  for  the  Petitioners. 

{Verification  by  one  petitioner  .'y- 

2.  Notice, 

Form  No.  8  o  2  7  .'^ 

Mr.  Silas  Jackson : 

Take  notice  that  John  Wilson,  Ema?tuel  French,  Arthur  Henderson 
and  Isaac  Stamps  have  filed  a  petition  in  the  Circuit  Court  of  Grant 
county  for  the  tiling  of  a  certain  public  drain  known  as  the  "  Tippey 
Ditch"  situate  in  VanBicren,  Monroe  and  Center  townships,  in  the 
county  of  Grant,  the  tiling  of  which  drain  will  affect  land  owned  by 
you  and  traversed  by  said  drain  in  Monroe  township,  which  petition 
is  now  pending  and  will  be  heard  on  \.\\&  first  day  oi  June,  i898. 

Marion,  Indiana,  May  1,  i898. 

Daniel  Webster,  Attorney  for  the  Petitioners. 

III.  PROCEEDINGS  TO  DISSOLVE  DRAINAGE  DISTRICT. 
1.  Petition. 

Form  No.  8028.' 

State  of  Illinois,      \  ^^      j^  ^^^^  County  Court  of  Alexander  County. 
Alexander  County.  \  -^  •' 

To  the  Honorable  Keith  Norton,  Judge  of  said  Court: 

Your  petitioners,  y^-^^  Wilson,  Emanuel  French,  Arthur  Henderson, 
Isaac  Stamps,  Silas  Jackson,  Frank  Williams,  Eugene  Taylor,  Henry 
Thomas,  Nathaniel  lewis,  Stephen  Jamieson  and  Robert  Lincoln, 
respectfully  show  unto  your  honor,  that  by  an  order  of  the  County 
Court  oi  Alexander  county,  made  on  the  eleventh  day  oi  August,  iS98, 
there  was  established  in  Alexander  county  a  certain  drainage  district, 

1.  For  the  form  of  verification  in  a  fix  a  day  not  less  than  ten  days  from 
particular  jurisdiction  consult  the  title  the  date  of  service,  as  the  day  for  hear- 
Verifications.  ing  the  petition. 

2.  This  form  is  drawrn  under  Horner's  3.  Illinois.  — Starr  &  C.  Anno.  Stat. 
Stat.  Ind.  (1896),  §  4284«,  which  pro-  (i8g6),  c.  42,  par.  210.  This  statute  pro- 
vides that  the  owners  of  lands  which  vides  for  the  dissolution  of  any  drain- 
will  be  affected  by  the  tiling  of  the  age  district  by  an  order  of  the  county 
drain,  who  do  not  sign  the  petition,  court  of  the  county  wherein  the  same  is 
shall  be  given  notice,  which  notice  shall  organized;  and   the   language   of    the 
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the  corporate  name  of  which  is  The  Empsom  Drainage  and  Levee  Dis- 
trict, which  is  bounded  and  described  as  follows:  (Jlere  insert  the 
boundaries  of  the  drainage  district^;  that  your  petitioners  are  all  over 
twenty-one  years  of  age ;  that  they  constitute  more  than  four-fifths 
in  number  of  the  adult  land  owners  of  the  drainage  district  aforesaid, 
and  own  in  the  aggregate  more  than  three-fourths  in  area  of  the 
assessed  land  thereof;  that  no  indebtedness  of  the  drainage  district 
aforesaid  exists;  and  that  your  petitioners  have  advanced  and  paid 
John  Daniel,  clerk  of  this  honorable  court,  the  sum  of  one  hundred 
dollars,  to  defray  the  costs  of  dissolving  the  district  aforesaid. 

And  your  petitioners  being  desirous  that  the  drainage  district  afore- 
said shall  be  dissolved  and  discontinued,  respectfully  pray  that  the 
same  be  dissolved. 

(^Signatures  of  the  petitioners?) 


(  Verification. ) 


2.  Notice. 


Form  No.  8029.' 

Petition  for  Dissolution  of  Empsom  Drainage  and  Levee  District. 
To  Whom  it  may  Concern: 

Notice  is  hereby  given  that  John  Wilson,  Emanuel  French,  Arthur 
Henderson,  Isaac  Sta^nps,  Silas  Jackson,  Frank  Williams,  Eugene  Taylor, 
Henry  Thomas,  Nathaniel  Lewis,  Stephen  Jamieson  and  Robert  Lincoln, 
on  \\i&  first  day  of  October,  iS98,  filed  a  petition  in  the  County  Court 
of  Cooke  county,  praying  for  the  dissolution  of  The  Empsom  Drainage 
and  Levee  District,  pursuant  to  Starr  &  C.  Anno.  Stat.  111.  (1897),  c. 
42,  §  191,  which  said  drainage  and  levee  district  is  bounded  and 
described  as  follows :  (^Here  insert  the  boundaries  of  the  drainage  dis- 
tricf);  and  that  on  thQ  fifteenth  day  of  November,  i8P<?,  the  petitioners 
will  ask  a  hearing  of  said  petition. 

Clarke  &=  Fuller, 
Attorneys  for  the  Petitioners. 

October  1,  iS98. 

IV.  CIVIL  ACTION  FOR  INJURIES  TO  DRAIN.2 

statute  has  been  followed  almost  liter-  and  obstruction  of  drains  to  any  per- 

ally  in  the  form.  son  who  may  have  suffered  damages 

See   also   How.    Anno.    Stat.    Mich,  thereby;   the   statutes   of    the   various 

(Supp.  1890),  §  1740/^8.  states  being  as  follows: 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  42,  par.  210.     This  statute  re-  (1896),  c.  42,  par.  98. 

quires  notice  to  be  given  for  six  weeks  Indiana.  —  Horner's    Stat.   (1896),    § 

by  posting  up  notices,  in  six  of  the  most  4283. 

public  places  of  the  district  sought  to  Iowa.  —  Code  (1897),  §  1961. 

be  dissolved,  and  by  the  insertion  of  a  Kansas.  —  Gen.   Stat.   (1889),  §  2629. 

notice   in  a  weekly  newspaper  of  the  See  also  §  2645. 

county  for  six  successive  weeks   prior  Minnesota.  —  Stat.  (1894),  §  7817- 

to  the  hearing.  Nebraska.  —  Comp.    Stat.    (1897),    § 

2.  Statutory  Provisions.  —  In    nearly  5274. 

all  of   the  states,  a  statutory  right  of         Wisconsin.  —  Sanb.  &  B.  Anno.  Stat, 
action  has  been  given  for  injuries  to    (1889),  §  1383. 
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Form  No.  8030. 

(Precedent  in  Chambers  v.  Kyle,  67  Ind.  207.) 

\{Commencing  as  in  Form  No.  5915.')^ 

And,  for  second  paragraph  of  complaint,  plaintiff  says  that  defendant, 
on  or  about  the  15th  day  of  September,  i87^  unlawfully,  negligently  and 
wilfully  obstructed  a  ditch  running  across  and  draining  the  lands  of 
defendant,  in  said  county,  by  unlawfully  and  negligently  feeding  and 
fattening  a  large  number  of  hogs,  to  wit,  one  hundred  hogs,  in  the 
field  owned  by  defendant,  through  which  said  ditch  runs,  and  per- 
mitted said  hogs  to  wallow  in,  and  fill  up  and  obstruct  said  ditch, 

and  failed  and  refused  to  clean  out  the  same,  and  on  the day 

of ,  i87-,  wrongfully  and  unlawfully  threw  and  caused  to  be 

thrown  into  said  ditch  a  large  number  of  rails  and  timber,  and  failed 
and  refused  to  remove  the  same  therefrom;  that,  in  consequence  of 
said  obstructions,  plaintiff  was  compelled  to  and  did  lay  out  and  ex- 
pend a  large  sum  of  money,  to  wit,  %50.00,  in  removing  the  same; 
that  by  said  ditch  being  filled  up  on  the  defendant's  land,  which  was 
below  that  of  plaintiff's,  the  water  was  caused  to  back  upon  plain- 
tiff's land;  that  that  portion  of  the  ditch  on  plaintiff's  land  was  tiled, 
and  in  consequence  of  said  obstructions  the  water  was  forced  back 
and  the  mud  obstructed  said  ditch;  all  to  plaintiff's  damage  %199.00, 
for  which  he  prays  judgment  and  other  relief. 

[(^Signature  and  verification  as  in  Form  No.  5915.')Y- 

Form  No.  8031  .* 

{Commencing  as  in  Form  No.  5920^  and  says:  That  on  th.t  first  day 
of  March,  A.  D.  \2)98,  there  had  been  constructed,  pursuant  to  the 
laws  of  the  state  of  Minnesota  for  the  drainage  of  lands,  and  then  was 
in  existence  and  operation,  a  certain  drain,  situate  in  Van  Buren, 
Monroe  and  Center  townships,  in  the  county  of  Hennepin,  known  as  the 
'■'■Tippey  Drain"  which  drain  traversed  the  plaintiff's  land  \n  Monroe 
township,  known  as  the  '•'■Hamilton  Place,''  containing  eighty  acres  of 
land,  more  or  less,  and  drained  said  land  and  was  of  great  benefit  and 
value  to  said  land  and  to  the  plaintiff. 

That  the  plaintiff  on,  to  wit,  the  first  day  of  January,  i898,  was 
assessed  and  did  pa.y  five  hundred  dollars  for  the  benefits  accruing  to 
said  land  from  said  drain. 

That  on  the  day  above  first  mentioned,  to  wit,  the  first  day  of 
March,  a.  d.  \Z98,  the  defendant  wilfully  obstructed  the  drain  afore- 
said, and  wilfully  diverted  the  water  thereof  from  its  proper  channel 
by  damming  up  said  drain  at  a  point  just  below  where  it  leaves  the 
plaintiff's  land  aforesaid,  and  thereby  prevented  the  drainage  of 
the  plaintiff's  land,  and  caused  the  water  flowing  in  said  drain  from 
other  lands  to  overflow  the  land  of  the  plaintiff. 

That  by  virtue  of  the  premises  the  plaintiff  has  been  injured  in  the 
amount  of  one  thousand  dollars,  whereby  an  action  accrued  to  the 
plaintiff  according  to  the  provisions  of  the  statute  in  such  case  made 
and  provided. 

Wherefore,  the  plaintifif  demands  {concluding  as  in  Form  No.  5920). 

1.  The  matter  to  be  supplied  within  [  ]       2.  Minnesota.  —  Stat.  (1894),  §  7817. 
will  not  be  found  in  the  reported  case. 
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V.  CRIMINAL  PROSECUTION  FOR  INJURY  TO  DRAIN.^ 

Form  No.  8032.'' 

{Commencing  as  in  Form  No.  2S5S)  did  then  and  there  unlawfully, 
wilfully,  and  maliciously  dam  up  and  obstruct  a  certain  ditch  then 
and  there  situate  which  had  been  constructed  in  pursuance  of  the 
laws  of  the  state  oi  Indiana  for  the  drainage  of  lands,  which  ditch 
was  known  as  the  "  Zi/>/^^  Z>/Vr^, "  situate  in  Van  Buren,  Monroe  and 
Center  townships,  in  Marion  county,  and  did  then  and  there  and 
thereby  unlawfully,  wilfully  and  maliciously  injure  said  ditch  to  the 
damage  thereof  in  the  sum  of  one  thousand  dollars,  contrary  to  the 
form  of  the  statute  {concluding  as  in  Form  No.  2S5S). 

1.  Statutory  Provisions.  —  The  statu-  Michigan.  —  How,  Anno.  Stat.  (Supp. 

tory  provisions  of   the  various    states  1890),  §  174023. 

making  it  a  criminal  offense  to  injure  a  Minnesota.  —  Stat.    (1894),    §§    6780, 

drain  are  as  follows:  7784,  7817. 

Illinois.  —  Starr   &    C.    Anno.    Stat.  New  York.  —  Birds.  Rev.  Stat.  (1896), 

(1896),  c.  42,  par.  97.  p.  1936,  §  4. 

Indiana.  —  Horner's    Stat.    (1896),   §  Ohio.  —  Bates'  Anno.    Stat.  (1897),  § 

4283.  6926. 

Iowa. — Code  (1897),  §§  4804,  4805.  Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 

Kansas.  —Gen.  Stat.  (1889),  §§  2629,  (1889),  §  1383. 

2645.  2.  Indiana.  —  Horner's   Stat.   (1896), 

§  4283. 
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DRUGGISTS. 

By  Amos  Burt  Thompson. 

I.  CIVIL  ACTIONS,  233. 
1.  By  Druggist,  233. 

a.  For  Drugs  Sold,  233. 

b.  For  Services  as  Apothecary  and  Surgeon,  234. 

c.  To  Compel  Registration  by  State  Board  of  Pharmacy,  234. 
8.  Against  Druggist  for  Negligence  in  Sale  of  Drugs,  236. 

a.  Generally,  236. 

b.  By  Adtninistrator  for  Causing  Death  of  Intestate,  237. 

II.  CRIMINAL  PROSECUTIONS,  239. 

1.  For  Carrying  on  Busitiess  Without  a  License,  239. 

a.  Generally,  239. 

b.  As  Itinerant  Vendor  Prof  essing  to  Treat  Diseases,  2/^0. 
«.  For  Attempting  to  Procure  Registration  by  False  Representa- 
tions, 241. 

3.  For  Selling  Adulterated  Drugs,  241. 

4.  For  Selling  Poison,  242. 

a.  Without  Label,  243. 

b.  Without  Keeping  Record,  243. 

c.  To  a  Minor,  243. 

CROSS-REFERENCES. 

For  Forms  in  Prosecutions  relating  to  the  sale  of  Drugs  to  Produce  a 
Miscarriage,  see  the  title  ABORTION,  vol.  i,  p.  131. 

For  Forms  in  Prosecutions  of  Druggists  for  Illegally  Selling  Intoxicating 
Liquors,  see  the  title  IN  TOXICA  TING  LIQ  l/ORS. 

I.  Civil  actions.^ 

1.  By  Drug-gist. 

a.  For  Drugs  Sold. 

Form  No.  8033. 

S/county  ^^''^'''"'''  \  In  the  Circuit  Court,  Octoder  Term,  i897. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

The  plaintiff  is  now,  and  during  all  the  time  when  the  things 

1.  For  the  formal   parts  of  a  com-     Complaints,  vol.  5,  p.  1019;  Declara- 
plaint,  petition  or  declaration  in  a  par-     tions,  vol.  6,  p.  244. 
ticular   jurisdiction   consult   the   titles 
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occurred  which  form  the  subject  of  this  action  was,  a  pharmacist, 
duly  registered  as  such  by  the  Board  of  Pharmacy  of  the  state  of 
Alabama?-  The  plaintiff  claims  of  the  defendant  two  hundred  dollars, 
due  from  him  for  drugs  and  medicines  sold  by  plaintiff  to  the  defend- 
ant between  \.\\^  first  day  oi  July  and  \.\i^  first  day  of  September,  iS97, 
which  sum  of  money,  with  interest  thereon,  is  still  unpaid. 

Jeremiah  Mason, 

Attorney  for  Plaintiff. 

b.  For  Services  as  Apothecary  and  Surgeon. 

Form  No.  8034. 

(2  Chit.  PI.  (3d  Am.  ed.)  76.) 

{Commencing  as  in  Form  No.  2517)  to  the  plaintiff  in  £56>  for  the 
work  and  labor,  care,  diligence,  and  attendance  of  the  said  John  Doe 
by  him  the  said  John  Doe  before  that  time  done,  performed,  and 
bestowed  as  a  surgeon  and  apothecary  for  the  said  Richard  Roe,  and 
at  his  special  instance,  etc.,  in  and  about  the  healing  and  curing  of 
the  said  Richard  Roe,  and  divers  other  persons  of  divers  diseases, 
disorders,  and  maladies,  under  which  they  had  before  then  respec- 
tively labored  and  languished,  and  in  and  about  the  endeavoring  to 
heal  and  cure  the  said  Richard  Roe,  and  divers  other  persons  of  divers 
other  diseases,  disorders,  and  maladies,  under  which  they  had  before 
then  also  respectively  labored  and  languished,  and  for  divers  medi- 
cines and  other  necessary  things  before  that  time  found  and  provided^ 
administered,  delivered  and  applied  by  the  said  John  Doe  on  those 
occasions,  for  the  said  Richard  Roe,  and  at  his  like  special  instance  and 
request,  and  being  so  indebted  he  the  said  Richard  Roe,  in  considera- 
tion thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Middlesex  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  John  Doe  to  pay  him  the  said  last-mentioned  sum  of  money, 
when  he  the  said  Richard  Roe  should  be  thereunto  afterwards  re- 
quested.    Nevertheless  {concluding  as  in  Form  No.  2517). 

.  c.  To  Compel  Registration  by  State  Board  of  Pliarmacy.* 

Form  No.  8035. 

Lee  Circuit  Court. 
John  Doe,  plaintiff, 
against 
The  Kentucky  Board  of  Pharmacy,  Richard  \  Petition. 
Roe,  James  Smith,  Abraham  Kent,  John 
Jones  and  Samuel  Short,  defendants. 
The  plaintiff  John  Doe  states  that  he  is  a  resident  of  Lee  county, 
Kentucky,  and  a  citizen  of  said  state,  of  lawful  age. 

That  having  selected  the  business  of  a  pharmacist  as  his  life  work,  in 

1.  In  Alabama,  contracts  for  the  pur-  board  of  pharmacy  to  enter  a  "  gradu- 
chase  of  drugs  are  void  unless  the  seller  ate  in  pharmacy  "  as  a  registered  phar- 
had  authority  to  deal  in  drugs.  Ala.  macist,  the  board  having  no  discretion 
Civ.  Code  (1886),  §  1318.  in  the  matter.    State  Board  of  Pharmacy 

2.  Mandamus  will  lie  to  compel  a  state  v.  White,  84  Ky.  626. 
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order  to  fit  himself  for  said  work,  he  did  on  or  about  the  first  day  of 
August,  i891,  in  the  city  of  Louisville,  Kentucky,  enter  into  employ- 
ment as  clerk  in  a  retail  drug  store  and  a  store  in  which  prescriptions 
were  compounded,  and  did  remain  in  said  store  continuously  until  on 
or  about  \\\t  first  day  of  September,  \WJf.,  during  all  of  which  said  time 
the  petitioner  faithfully  performed  his  duties  in  and  about  said  store 
and  obtained  practical  experience  in  the  drug  business. 

That  in  order  to  further  fit  himself  for  the  business  of  a  pharma- 
cist plaintiff  did  on  or  about  t\v^  first  day  of  September,  iS^^,  enter 
and  matriculate  as  a  student  in  the  Webster  College  of  Pharmacy,  a* 
college  of  pharmacy  situated  in  the  city  of  Louisville,  in  the  state  of 
Kentucky,  duly  incorporated  by  the  general  assembly  of  said  state 
and  organized  for  the  purpose  of  and  engaged  in  educating  persons 
who  should  become  students  therein  in  the  theory  and  practice  of 
pharmacy.  That  plaintiff  remained  as  such  student  in  said  col- 
lege, and  diligently  prosecuted  his  studies  therein  throughout  the 
whole  course  of  instruction  given  by  said  college  from  on  or  about 
\}cit.  first  day  of  September,  iS9^,  to  the  first  day  oi  June,  xS97. 

That  on  the  first  day  of  June,  iS97,  the  said  Webster  College  of 
Pharmacy,  on  proof  that  plaintiff  had  prior  to  his  entrance  into  said 
college  received  three  years'  practical  experience  in  the  drug  business 
and  on  proof  that  plaintiff  had  faithfully,  diligently  and  successfully 
performed  and  fulfilled  each  and  every  duty  imposed  on  him  as  a 
student  of  said  college,  graduated  plaintiff  in  due  form,  and  on 
said  day  a  diploma  was  issued  to  plaintiff  by  the  faculty  of  said  col- 
lege, duly  certified  by  the  signatures  of  the  members  of  the  faculty 
of  said  college,  and  the  officers  thereof. 

Plaintiff  further  shows,  that  desiring  to  engage  in  business  as  a 
pharmacist,  he  afterward,  to  wit,  on  the  twenty-fourth  day  oi  June, 
iS97,  filed  with  the  said  The  Kentucky  Board  of  Pharinacy  his  written 
application  for  registration  ^  by  said  board  as  a  pharmacist,  and  to- 
gether with  said  application  a  written  statement  signed  by  plaintiff 
in  his  own  hand  and  sworn  to  by  him  before  a  notary  public  in  and 
for  Lee  county,  Kentucky,  which  said  statement  set  forth  that 
plaintiff  was  of  lawful  age,  that^  he  had  had  three  years'  practical 
experience  in  the  drug  business,  that  he  was  a  graduate  of  the  Web- 
ster College  of  Pharmacy,  and  that  said  college  was  a  college  of  phar- 
macy duly  incorporated  by  the  general  assembly  of  Ke^itucky  and 
requiring  as  a  necessary  condition  for  graduation,  in  addition  to  a 
theoretical  course  of  study,  three  years'  practical  experience  in  the  drug 
business.  And  at  the  time  of  filing  said  application  and  written 
statement  plaintiff  did  deposit  with  said  board  as  plaintiff's^  fee  for 
registration  as  a  pharmacist  the  sum  of  five  dollars  lawful  money  of 
the  United  States. 

Plaintiff  further  shows  that  the  said  The  Kentucky  Board  of  Phar- 

1.  For  the  law  regulating  applications  cists  in  Kejttucky  see  Ky.  Stat.  (1894),  § 
for  registration  see  Ky.  Stat.  (1894),    §     2623. 

2624.  3.  Begistration  Fee.  —  For  the  law  re- 

2.  Persons  Entitled  to  Begistration. —  lating  to  fee  for  registration  as  a  phar- 
For  a  list  of  the  classes  of  persons  who  macist  in  Kentucky  see  Ky.  Stat.  (1894), 
are  entitled  to  registration  as  pharma-  §  2625. 
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macy  afterwards,  to  wit,  on  the  second  day  oi  July,  i897,  returned  to 
plaintiff  the  five  dollars  paid  by  him  as  aforesaid  and  did,  and  still 
does,  absolutely  refuse  to  register  plaintiff  as  a  pharmacist  and  to 
issue  to  him  a  certificate  of  registration,  all  of  which  he  is  by  law  en- 
titled to  have  said  board  do. 

Plaintiff  further  shows  that  the  said  The  Kentucky  Board  of  Phar- 
macy consists,  by  law,  of  five  persons,^  and  that  the  persons  compos- 
ing said  board  at  the  time  of  refusing  to  register  plaintiff  as  a 
pharmacist,  and  to  issue  to  him  a  certificate  of  registration,  and  now, 
were  and  are  as  follows :  Richard  Roe,  James  Smith,  Abraham.  Kent, 
Johfi  Jones  and  William  Short. 

Wherefore,  being  without  other  adequate  legal  remedy,  plaintiff 
makes  the  said  The  Kentucky  Board  of  Pharmacy  and  each  member 
thereof,  to  wit,  Richard  Roe,  James  Smith,  Abraham  Kent,  John  Jones 
and  William  Short,  parties  defendant  to  this  petition,  and  prays  for 
a  writ  of  mandamus,  directed  to  said  board  and  each  member  thereof, 
commanding  them  to  forthwith  receive  from  plaintiff  the  fee  of 
five  dollars,  which  is  hereby  tendered  as  required  by  law,  and  com- 
manding said  board  and  each  member  thereof,  upon  proof  of  the 
diploma  of  plaintiff  and  that  the  Webster  College  of  Pharmacy  is  a 
college  of  pharmacy  duly  incorporated  by  the  general  assembly  of 
Kentucky  and  requiring  for  graduation  in  addition  to  a  theoretical 
course  of  study //;r^i?  years'  practical  experience  in  the  drug  business, 
to  register  plaintiff  as  a  pharmacist  and  to  issue  to  him  a  certi- 
ficate, in  the  usual  form,  to  practice  pharmacy  in  the  state  of 
Kentucky. 

Jeremiah  Mason,  Attorney 

2.  Against  Druggist  for  Negligence  in  Sale  of  Drugs. 

a.  Generally. 

Form  No.  8036. 

(Precedent  in  Fisher  v  Golladay,  38  Mo.  App.  535.)' 

\{Title  of  court  and  cause  as  in  For?n  No.  5921.')^ 

Plaintiff  states  that,  on  or  about  the  thirty-first  day  of  December, 
1 857,  he  was  suffering  from  temporary  derangement  of  the  organs  of 
hearing  of  the  left  ear,  and  at  said  date,  and  long  prior  thereto,  the 
defendant  was  engaged  in  business,  in  the  town  of  Holden,  county  of 
Johnsoti  and  state  of  Missouri,  as  a  druggist  and  pharmacist,  and  kept 
a  stock  of  drugs  and  medicines;  and  whose  business  it  was,  and  is, 
to  compound,  sell  and  retail  medicines  and  drugs  for  medical  pur- 
poses, and,  at  the  date  first  aforesaid,  plaintiff,  by  and  through  one 
W.  A.  Cowardine,  applied  to  said  defendant  at  his  store  and  place  of 
business,  for  the  purchase  of  one  ounce  of  sulphuric  ether,  to  be  used 

1.  Board  of  Pharmacy.  —  For  the  law  a  judgment,  and  on  appeal  the  judg- 
regulating  the  appointment  of  the  mem-     ment  was  afBrmed. 

bers  of  the  board  of  pharmacy  see  3.  The  words  to  be  supplied  within  [] 
Ky.  Stat.  (1894),  §  2619.  will  not  be  found  in  the  reported  case. 

2.  The  plaintiff  in  this  case  recovered 
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in  and  about  the  healing  and  curing  of  said  derangement  of  the  head 
and  ear  of  plaintiff. 

And  that  defendant,  by  his  agent  and  employe,  in  the  person  of 
his  son,  Maurice  Golladay,  did  undertake  to  furnish  the  plaintiff,  by 
and  through  the  agency  of  the  said  W.  A.  Cowardine,  the  said 
sulphuric  ether,  but  instead  thereof,  did  carelessly,  negligently  and 
unskilfully  furnish  plaintiff,  through  the  medium  aforesaid,  sulphuric 
acid,  which  last  mentioned  is  a  poison,  and  which  was  wholly  unfit 
for  the  uses  and  purposes  for  which  plaintiff  desired  to  use  the 
sulphuric  ether;  and  that  said  sulphuric  acid  was  not  only  unsuited 
to  the  healing  and  curing  of  plaintiff's  malady,  but  was  destructive 
and  dangerous  to  his  health  and  life;  and  that  defendant,  by  and 
through  the  agency  of  his  said  son  and  employe,  did  represent  to 
plaintiff,  through  the  agency  of  the  said  Coiuardine,  that  he  had  put 
up  and  given  to  him  one  ounce  of  sulphuric  ether,  as  called  for;  and 
that  said  sulphuric  acid  was  put  up  by  defendant  aforesaid  in  a  small 
vial,  or  bottle,  and  delivered  to  said  Cowardine  for  plaintiff,  without 
labeling  the  same,  or  putting  any  mark,  or  fixing  upon  said  bottle 
anything  to  indicate  to  plaintiff,  or  any  one  else,  the  nature  or  char- 
acter of  its  contents,  or  that  it  contained  any  poisonous  substance; 
but  supposed  and  believed  it  contained  sulphuric  ether,  as  called  for  by 
plaintiff,  and  represented  by  defendant,  in  the  manner  aforesaid;  and 
that  plaintiff,  so  relying  upon  said  representation,  and  believing  the 
contents  of  said  bottle  to  be  sulphuric  ether,  and  not  being  able  to 
discover  or  detect  its  true  contents,  and,  in  ignorance  thereof,  did, 
on  or  about  t\^t.  first  day  oi  January,  1888,  use  and  apply  the  same 
to  his  left  ear,  with  the  intention,  purpose  and  expectation  of  curing 
his  said  malady,  of  which  he  was  complaining,  and,  as  a  result  of  the 
use  and  application  of  a  portion  of  the  contents  of  said  vial,  or  bottle, 
containing  said  acid,  plaintiff  was  poisoned  [and  made  totally  deaf  in 
his  left  ear  and  otherwise  injured.  In  consequence  of  which  he  had 
to  expend  for  medical  attendance  two  hundred  dollars,  and  was  other- 
wise damaged;  and  says  he  has  sustained  damages  to  the  amount  of 
five  thousand  doWcirs,  for  which  he  asks  judgment. 

Orr  cr'  McZinn,  Attorneys  for  Plaintiff.] ^ 

b.  By  Administrator  for  Causing  Death  of  Intestate.^ 

1.  The  words  enclosed  by  and  to  be  public  as  possessed  of  the  requisite 
supplied  within  [  ]  will  not  be  found  care,  skill  and  knowledge  to  safely 
in  the  reported  case.                                 .  prosecute  said  business;  that,  on   said 

2.  Precedent.  —  The  case  of  Norton  August  ig,  Charles  S.  Patten  applied  to 
V.  Sewall,  106  Mass.  143,  was  an  action  the  defendant  for  a  certain  quantity  of 
in  tort  by  the  administratrix  of  the  the  tincture  of  rhubarb,  a  well  known, 
estate  of  Thomas  Norton.  The  plain-  'simple  and  harmless  medicine,  with  the 
tiff  in  this  case  recovered  a  judgment  intent  to  cause  a  portion  of  the  same 
upon  a  declaration  which,  omitting  the  to  be  administered  to  said  Thomas 
formal  parts,  alleged  "that  the  de-  ^V<7r/(7«  as  a  medicine;  that  the  defend- 
fendant,  on  or  about  August  iq,  iS6g,  ant,  by  his  servant,  then  unlawfully, 
was,  and  for  a  long  time  prior  thereto  carelessly  and  negligently  sold  and 
had  been,  an  apothecary  in  Boston,  en-  delivered  to  the  said  Patten,  as  and  for 
gaged  in  the  selection,  preparation,  the  tincture  of  rhubarb,  t7oo  ounces  of 
compounding  and  sale  of  drugs  and  the  tincture  of  opium,  otherwise  called 
medicines,  and  held  himself  out  to  the  laudanum,    a    dangerous    and   deadly 
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Form  No.  8037. 

(Precedent  in  Davis  v.  Guarnieri,  45  Ohio  St.  471.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5929. ) 

The  plaintiff  says  that]^  on  the  9th  day  oi  January^  a.  d.  xZ82,  at 
Akron,  Ohio,  the  said  Nicola  Guarnieri  appUed  to  the  defendant, 
who  was  then  and  there  engaged  in  the  business  of  selling  drugs  and 
medicines  and  filling  prescriptions,  which  application  was  then  and 
there  made  to  defendant  through  his  agent,  one  Forester  J.  Forster, 
and  requested  defendant,  through  his  agent  aforesaid,  to  put  up  and 
sell  to  him  twenty  cents  worth  of  the  oil  of  sweet  almonds,  to  be 
administered  to  his  wife,  Angela  Guarnieri,  as  a  physic,  and  the 
defendant  by  the  said  agent  then  and  there  undertook  to  fill  said 
order  and  to  sell  to  him,  Nicola  Guarnieri,  said  medicine  for  his  wife. 
And  defendant  did  then  and  there  pretend  to  fill  said  order,  and  to  sell 
to  him  said  twenty  cents  worth  of  the  oil  of  sweet  almonds,  for  Angela 
Guarnieri,  as  requested;  yet  defendant  by  his  said  agent  did  so  care- 
lessly and  negligently  put  up  said  medicine,  and  make  said  sale,  that 
instead  of  putting  up  the  oil  of  sweet  almonds,  as  was  called  for,  he 
put  up  and  sold  to  him  twenty  cents  worth  of  a  certain  poisonous  drug 
called  the  oil  of  bitter  almonds,  to  wit:  about  one-half  oxinc^  thereof. 
And  the  same  wrongfully,  negligently,  and  carelessly  sold  and 
delivered  to  him  for  his  wife  by  defendant  through  his  said  agent, 
instead  of  the  medicine  called  for;  zxi6.  Angela  Guarnieri  Vfithout  any 
fault  or  neglect  on  her  part,  took  the  oil  of  bitter  almonds,  so  put  up 


poison,  and  labelled  the  same  rhubarb; 
and  that  the  said  Patten,  believing  the 
laudanum  so  sold  and  delivered  to  him 
to  be  rhubarb,  and  that  a  portion  of 
the  same  would  be  beneficial  to  the 
said  Thomas  Norton,  thereafterwards, 
on  the  same  day,  caused  a  fatal  dose  of 
the  same  to  be  administered  to  said 
Norton,  from  the  effects  of  which  the 
said  Norton  suffered  great  pain,  dis- 
tress and  torture  for  a  long  time,  to 
wit,  for  the  space  of  six  hours,  and 
from  the  effects  of  which  he  afterwards 
died." 

See  also  Wohlfahrt  v.  Beckert,  92  N. 
Y.  490. 

1.  The  plaintiff  in  this  case  recovered 
a  judgment  of  one  thousand  dollars. 
The  case  was  taken  to  the  supreme 
court  and  the  judgment  by  that  court 
was  affirmed. 

Defendant's  Answer.  —  The  answer  of 
defendant,  omitting  formal  parts,  was 
as  follows,  to  wit:  "  He  admits  that 
on  fanuary  gth,  \%82,  he  was  engaged 
in  the  business  of  selling  drugs  and 
medicines  and  of  filling  prescriptions. 
As  to  whether  plaintiff  is,  and  was,  at 
the  time  of  the  commencement  of  this 
action,  the  administrator  of  Angela 
Guarnieri,  the  defendant  has  no 
knowledge.     He  denies  the  same  and 


demands  strict  proof  thereof.  He  ad- 
mits that  on  or  a\>o\it  fanuary  gth,  i?>82, 
Angela  Guarnieri  died,  but  as  to  the 
cause  of  her  death,  the  defendant  in  the 
absence  of  knowledge  demands  strict 
proof.  He  avers  that  if  said  Angela 
Guarnieri  died  from  the  effects  of 
taking  oil  of  bitter  almonds,  then  her 
death  was  caused  by  her  own  negli- 
gence, and  that  of  her  husband.  And 
he  further  avers  that  if  such  be  the 
fact,  such  drug  was  administered  by 
her  husband,  Nicola  Guarnieri,  upon 
his  own  responsibility  and  without  any 
knowledge  upon  defendant's  part,  that 
it  was  bought  for,  or  to  be  administered 
to  her,  and  he  says  that  whatever  drug 
was  purchased  by  Nicola  Guarnieri  at 
defendant's  store  was  just  what  he 
selected,  and  said  he  wanted,  and  pur- 
chased upon  his  own  judgment;  and  if 
any  careless  use  was  made  of  it  after  it 
was  purchased,  the  whole  fault  in  pur- 
chasing and  using  it  was  with  said 
Nicola  and  Angela  Guarnieri. 

He  denies  every  allegation,  aver- 
ment and  statement  contained  in  said 
amended  petition  except  such  as  are 
above  expressly  admitted  to  be  true." 

2.  The  words  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 
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and  sold  by  defendant  as  aforesaid,  in  the  same  manner  and  quantity 
that  she  would  have  taken  the  oil  of  sweet  almonds,  and  at  the  same 
time  supposing  it  to  be  such,  and  the  said  Angela  Guarnieri  a.itevwsiV(ls,^ 
to  wit:  on  the  9th  day  oi  January,  a.  d.  i88^,  died  from  the  effects  of 
said  oil  of  bitter  almonds,  so  sold  by  defendant  and  so  taken  by  her 
as  aforesaid;  and  plaintiff  says  that  on  the  2Jfth  day  oi  January,  a.  d. 
i2,82,  he  was  duly  appointed  and  qualified  as  administrator  of  the 
estate  of  Atigela  Guarnieri,  and  that  the  said  Angela  Guartiieri  left 
Nicola  Guarnieri  her  husband,  diwd.  Mary,  Victoria,  Nicola,  Angela  and 
George  Guarnieri  her  children,  as  her  next  of  kin,  to  the  damage  of 
plaintiff  five  thousand  dollars. 

[Wherefore  said  plaintiff  asks  judgment  {concluding  as  in  Form  No. 
59S9).y 

II.  Criminal  Prosecutions.^ 

1.  For  Carrying  on  Business  Without  a  License. 

a.  Generally.^ 


1.  The  words  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

2.  For  the  formal  parts  of  an  indict- 
ment, information  or  criminal  com- 
plaint in  a  particular  jurisdiction 
consult  the  titles  Indictments;  In- 
formations; Criminal  Complaints, 
vol.  5,  p.  930. 

3.  For  statutes  relating  to  the  of- 
fense of  carrying  on  a  drug  business 
without  a  license  see  as  follows,  to  wit: 

Alabama.  —  Acts  (1897),  p.  1450,  §  i. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§4981,  4991. 

California.  —  Pol.  Code  (1897),  § 
3382;  Pen.  Code  (1897),  §  435. 

Colorado. — Laws  (1893),  p.  369,  §  10. 

Delaware.  —  Rev.  Stat.  (1893),  p.  368, 
c.  36,  §  I. 

Florida.  — Kev.  Stat.  (1892),  §§  817, 
818,  2670. 

Georgia. — 2  Code  (1895),  §§  1498, 
1499,  1502. 

Idaho.  — Rc^v.  Stat.  (1887),  §§  1282, 
1293. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  91,  par.  II. 

/^wa.  —  Code  (1897),  §  2588. 

Kansas.  —  Gen.    Stat.    (1897),    c.    76, 

§17. 

Kentucky.  —  Stat.  (1894),  §  2631. 

Louisiana.  —  Rev.  Laws  (1897),  p. 
630,  §  i;  p.  631,  §  8. 

Maine.  — Stat.  (1895),  c.  28,  §§  7,  9. 

Massachusetts.  —  Stat.  (1893),   c.    227. 

Michigan.  —  How.  Anno.  Stat.  (Supp. 
1890),  §  2287^7. 

Minnesota.  —  Stat.  (1894),  §  7933. 


Mississippi.  —  Anno.  Code  (1892),  §§ 
1258,  3229. 

Missouri.  —  Rev.  Stat.  (1889),  §  4619. 

Montana. —  Pol.   Code  (1895),  §651. 

Nebraska. — Comp.  Stat.  (1897),  § 
3728. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  135,  §§  I,  10. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2460,  §  II. 

New  Mexico.  —  Laws  (1889),  c.  57,  §§ 
I,  2,  10. 

North  Carolina.  —  Code  (1883),  §  3145. 

North  Dakota. — Rev.  Codes  (1895), 
§  7280. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
4405,  4412. 

Oklahoma. — Stat.  (1893),  §§  3624,  3636. 

Oregon.  —  Laws  (1895),  p.  113,  §  i; 
p.  T16,  §  II. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894),  p.  2979,  §  56. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
152,  §§  I.  7-     . 

South  Carolina.  —  Crim.  Stat.  (1893), 
§  262. 

South  Dakota.  -^  Laws  (1897),  c.  103, 

Tennessee.  —  Code  (1896),  §  3649. 

Texas.  —  Pen.  Code  (1895),  art.  455 
et  seq. 

Utah.  —  RGV.  Stat.  (1898),  §§  1722, 
1724. 

Vermont.  —  Stat.  (1894),  §§  4662,  4664. 

Virginia. — Acts  (1894),  p.  721. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  3046. 

West  Virginia. — Code  (1891),  c.  150. 
g§  293,  I,  14. 
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Form  No.  8038. 

(Precedent  in  State  v.  Enoch,  26  W.  Va,  254.)* 

[State  of  West  Virginia,  Jackson  County,  to  wit:]^ 

The  grand  jurors  of  the  State  of  West  Virginia  in  and  for  the  body 
of  the  county  oi  Jackson  and  now  attending  the  said  court  upon  their 

oaths  present,   that  B.  B.  Enoch  on   the  day  of  May,  a.  d. 

i85i,  and  on  divers  other  days  since  that  time,  did  carry  on  the 
business  of  a  druggist  in  said  county  without  a  license  therefor, 
against  the  peace  and  dignity  of  the  State.     Upon  the  information 

of sworn  in  open  court  and  sent  to  the  grand  jury  to  give 

evidence  on  this  indictment. 


b.  As  Itinerant  Vendor  Professing  to  Treat  Diseases. 

Form  No.  8039. 

(Precedent  in  State  v.  Bair,  92  Iowa  29.)' 

\State  of  Iowa  ) 

against        >-  District  Court  of  the  County  of  Monroe^ 
W.  M.  Bair.    ) 

The  grand  jury  of  the  county  oi  Monroe,  in  the  name  and  by  the 
authority  of  the  state  of  Iowa,  accuse  W.  M.  Bair  of  the  crime  of 
violating  the  pharmacy  law,  committed  as  follows:  The  said  defend- 
ant, W.  M.  Bair,  on  the  first  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-two,  in  Monroe  county, 
being  then  and  there  an  itinerant  vendor  of  drugs,  nostrums,  oint- 
ments, and  appliances  intended  for  the  treatment  of  diseases  and 
injuries,  did  unlawfully  and  willfully,  by  printing,  writing,  and  other 
methods,  publicly  profess  to  treat  and  cure  diseases,  injuries,  and 
deformities,  by  drugs,  nostrums,  manipulations,  and  other  expedients; 
the  said  defendant  not  having  a  license  as  such  itinerant  vendor,  nor 
having  paid  therefor,  as  required  by  law,  contrary  to  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Iowa. 

\N.  E.  Kendall, 
County  Attorney  of  Monroe  county.  ]2 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat.  3.  This   indictment   charged   the   of- 

(1889),  ^  1410a.  fense  within  the  language  of  the  law 

Wyoming.  —  Laws    (1888),    c.    21,    §  substantially,  and   is    sufficient    under 

II.  the  statute.     See    Iowa  Code  (1897),  § 

1.  This  indictment  was  held  to  be  2594.  Analogous  statutes  exist  in  the 
sufficient,  and  on   it  the  defendant  was  following  states,  to  wit: 

convicted.       Consult,     generally,     the         Alabama. —  Acts  (1897),  p.  1453,  §  6. 
statutes  cited  supra,  note  3,  p.  239.  Louisiana.  — Rev.  Laws  (1897),  p.  634, 

2.  The  words  enclosed  by  [  ]  will  not     §  12. 

be  found  in  the  reported  case,  but  have         Montana.  — Pol.  Code  (1895),  §  655. 
been    added   to    render  the  form  com-         Oklahoma. — Stat.  (1S93),  §  3643. 
plete.  Tennessee. — Code  (1896),  §  3620. 
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2.  For  Attempting"  to  Procure  Reg-istration  by  False 
Representations. 

Form  No.  8040.' 

(^Commencing  as  in  Form  No.  6665)  on  oath  says  that  heretofore,  to 
wit,  on  the ^rsf  day  of  April,  iS98,  in  the  city  of  San  Francisco,  John 
Doe  did  apply  to  the  Board  of  Pharmacy  of  the  state  of  California  for 
registration  as  a  pharmacist,  and  did  then  and  there  for  the  purpose 
of  procuring  himself  to  be  registered  as  a  pharmacist  by  said  board 
wilfully  and  maliciously  present  to  said  board  a  certain  writing  pur- 
porting to  be  the  diploma  of  the  Webster  College  of  Pharmacy,  a  col- 
lege of  pharmacy  legally  constituted  under  the  laws  of  the  state  of 
Illinois,  and  did  then  and  there,  for  the  purpose  aforesaid,  wilfully 
and  maliciously  allege  and  state  to  said  Board  of  Pharmacy  that  said 
writing  was  a  true  and  bona  fide  diploma  of  said  college  of  phar- 
macy, although,  as  ssad  John  Doe  then  well  knew,  said  writing  was 
not  a  true  and  bona  fide  diploma  of  said  college  of  pharmacy,  but  was 
a  false  and  forged  writing,  contrary  {concluding  as  in  Form  No.  6663). 

3.  For  Selling-  Adulterated  Drug's. 

Form  No.  8041. 

(Precedent  in  State  v.  Emery,  3  Ohio  N.  P.  204.)' 

[State  of  Ohio,  Lucas  County,  ss. 

Before  me,  Peter  M.  Or  ess,  personally  came  George  Holmes,  Jr.., 
who,  being  duly  sworn  according  to  law,  deposes  and  says  that  on 
or  about  the  fotirth  day  of  February,   iS96,  at  the  county  of  Lucas, 

1.  This  form  is  drawn  under  Cal.  Gen.  Oklahoma.  —  Stat.  (1893),  §  363?- 

Laws   (i8g7),  p.  950,  §   11.     Analogous  Oregon.  —  Laws  (1891),  p.  161,  §  12. 

statutes  will  be  found  in  the  following  South  Dakota.  —  Laws  (1897),  c.   103, 

states,  to  wit:  §1. 

Arkansas.— 'is.nA.  &  H.    Dig.  (1894),  Texas.— K&v.  Stat.  (1895),  art.  3772. 

§  4990.  Washington.  —  Ballinger's     Anno. 

''  Florida.  —  Rev.  Stat.  (1892),  §  819.  Codes  &  Stat.  (1897),  §  3046. 

Idaho.  — K&\.    Stat.     (1887),    ^    1293;  IVest  Virginia. —Code  {li()l),  c.  ISO, 

Starr  &  C.  Anno.   Stat.   (1896),  c.    91,  §  §  291^. 

34.  Wisconsin. — Sanb.  &  B.  Anno.  Stat. 

Illinois.  —  Myers'  Rev.  Stat.  (1895),  p.  (1889),  §  1410a. 

1084,  §  15.  Wyoming.  — Laws  (1888),  c.  21,  §  il. 

Io7va.  —  Code  (1897),  §  2595.  2.  This  complaint  was   held  to  sufB- 

Kansas.  —Gen.  Stat.  (1897),  c.  76,  §  ciently  charge  the  offense,  but  a  judg- 

21;.  ment  of    conviction  was    reversed    for 


Louisiana.  —  Rev.  Laws  (1897),  p.  631 

§4. 

Michigan.  —  How.  Anno.  Stat.  (Supp 
1890),  §  2287<r6. 

Minnesota. — Stat.  (1894),  §  7933. 

Missouri.  — Rev.  Stat.  (1889),  §  4619 

Montana.  —  Pol.  Code  (1895),  §  651. 

New  fersey.  —  Gen.  Stat.  (1895),  p 
2460,  §  II. 

New  Mexico.  —  Laws  (1889),  c.  57,  §  9 


error  in  admission  of  evidence.  See 
State  V.  Emery,  55  Ohio  St.  364.  The 
Ohio  statute  relating  to  the  sale  of 
adulterated  drugs  is  Bates'  Anno.  Stat. 
(1897),  §§  4200-4,  4200-8.  Analogous 
statutes  exist  as  follows,  to  wit: 

Arizona. — Rev.   Code  (1887),  §   606. 

Arkansas.  —  Sand.  &   H.  Dig.  (1894), 

§  4989- 

California. —  Pen.  Code  (1897),  §  382. 


North  Dakota.  —  Rev.  Codes  (1895),  §         Florida.  —  Rev.    Stat.  (1892),  §   2668. 
7280.  Georgia. — i  Code  (1S95),  §§  1500,  1502. 
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one  Glen  K.  EmeryY  did  unlawfully  offer,  expose  for  sale  and  did 
unlawfully  sell  to  the  said  George  Jlolmes,  Jr.,  a  quantity,  to  wit,  a 
package,  of  a  certain  drug  as,  for  and  under  and  by  the  name  of 
cochineal,  that  then  and  there  said  so-called  and  so-represented 
cochineal  was  adulterated  ^  in  this,  to  wit,  that  being  offered  and 
exposed  for  sale,  under  and  by  a  name  recognized  in  the  United 
States  Pharinacopoeia,  it  then  and  there  differed  in  the  standard  or 
strength,  quality  and  purity  laid  down  in  said  United  States  Pharma- 
copoeia for  cochineal. 

\George  Holmes,  Jr. 
Sworn  to  and  subscribed  before  me,  this  seventh  day  of  February^ 
iS96. 

Peter  M.  Gress,  Justice  of  the  Peace.] ^ 

4.  For  Selling  Poison.^ 


Idaho.  —  Rev.  Stat.  (1887),  §  1294. 
Illinois.  —  Starr   &    C.   Anno.    Stat. 
(1896),  c.  38,  par.  26  etseq. 
Iowa.  —  Code  (1897),  §2592. 
Kansas.  — Gen.    Stat.    (1897),   c.  100, 

§§  327,  329,  331- 

Kentucky. — Stat.  (1894),  §  2629. 
Louisiana.  —  Rev.    Laws     (1897),    p. 

751,  §  1. 

Massachusetts. — Pub.  Stat.  (1882),  c. 
208,  §  5. 

Michigan.  —  How.  Anno.  Stat.  (Supp. 
l8go),  §  2287^9. 

Minnesota. — Stat.  (1894),  §  7934. 

Mississippi.  —  Anno.   Code  (1892),  g§ 
2097,  2107. 

Missouri. — Rev.  Stat.  (1889),  §  3879. 

Montana. — Pen.    Code  (1895),  §  682; 
Pol.  Code  (1895),  §  652. 

Nebraska.  —  Anno.     Comp.     Stat. 
(1893),  p.  579,  §  10. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  269,  §§  2,  4. 

New  Jersey.  —  Gen.    Stat.    (1895),    p. 
2460,  §  II. 

New  Mexico.  —  Laws  (1889),  c.  57,  §  8. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2430,  §  41a. 

North  Carolina. — Code  (1883),  §  3142. 

North  Dakota.— Rev.    Codes   (1895), 
§§  7309,  7310. 

Oklahoma.  —  Stat.  (1893),  §  2438. 

Oregon.  —  Laws  (1891),  p.  160,  §  9. 

Pennsylvania.  —  Pepp.     &    L.     Dig. 
(1894),  p.  2982,  §  64. 

Rhode  Island.  —  Gen.   Laws  (1896),  c. 
152,  I  10. 

South  Dakota.  —  Laws  (1893),  c.  132, 
§  10. 

Tennessee.  —  Code    (1896),    §§   3652, 
6743- 

f/te/4.  — Rev.    Stat.  (1898),   §§   1726, 
4288. 


Vermont.  —  Stat.  (1894),  §  5076. 

Virginia. —  Acts  (1894),  p.  720,  §  1 764. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  3048. 

West  Virginia. — Code  (1891),  c.  150, 
§  29^. 

Wisconsin,  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §  1410a. 

Wyoming.  —  Laws  (1888),  c.  21,  §  12. 

1.  The  words  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case,  but 
have  been  added  to  render  the  form 
complete. 

2.  Adtilterated,  When.  —  As  to  when 
an  article  shall  be  deemed  to  be  adul- 
terated, in  Ohio,  see  Bates'  Anno.  Stat. 
(1897),  §  4200-6. 

3.  For  statutes  of  the  various  states 
regulating  the  sale  by  druggists  of 
poisons  see  as  follows,  to  wit: 

Alabama.  — Acts  (1897),  p.  1452,  §  5. 

Arizona.  —  Pen.  Code  (1887),  §§  6ic 
613. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  6004,  6005,  6008. 

California.  —  Pen.    Code     (1897),    p 

593- 

Colorado. — Laws  (l 893),  p.  370,  §   13 

Delaware.  —  Rev.  Stat.  (1893),  p.  368 
c.  47,  §§  4,  8. 

Florida.  —  Rev.  Stat.  (1892),  §§  822 
2666,  2667. 

Georgia.— s  Code  (1895),  §§  470,  471 

Idaho.  — Rev.  Stat.  (1887),  §  1295. 

Illinois.  —  Starr  &  C.  Anno.  Stat, 
(1896),  c.  38,  pars.  153,  154. 

Iowa. — Code  (1897),  §  2593. 

Kansas. — Gen.  Stat.  (1897),  c.  76,  §  20 
c.  100,  §  319. 

Kentucky.— Stat.  (1894),  §  2628. 

Louisiana.  —  Rev.     Laws     (1897),    p 

631,  §  7- 

Maine.— Rev.  Stat.  (1883),  c.  28,   §  8 
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a.  Without  Label. 
Form  No.  8  042  .> 

{Commencing  as  in  Form  No.  6673)  did  sell  and  then  and  there 
deliver  prussic  acid  (or  any  other  substance  or  liquid  usually  denominated 
as  poisonous),  then  and  there  being  a  poisonous  substance,  to  one 
Samuel  Short  without  then  and  there  having  the  word  "poison" 
written  or  printed  upon  the  label  attached  to  the  phial  (or  parcel) 
in  which  said  drug  was  then  and  there  contained,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the  state  oilllinois,  and  that  the 
said  Richard  Roe  has  just  (concluding  as  in  Form  No.  6673). 

b.  Without  Keeping  Record. 

Form  No.  8043.' 

{Commencing  as  in  Form  No.  6673)  did  sell  prussic  acid  without  the 
written  prescription  of  a  physician,  and  did  not  then  and  there  keep 
a  record  of  the  date  of  such  sale,  nor  of  the  amount  of  said  prussic 
acid  so  sold,  nor  of  the  person  to  whom  said  prussic  acid  was  then 
and  there  delivered,  contrary  to  the  form  {concluding  as  in  Form 
No,  80Ji2). 

c.  To  a  Minor. 


Form  No.  8044.^ 

The  State  of  Ohio,  )  ^^ 
Cuyahoga  County,    j 
At  a  term  of  the  Court  of  Common  Pleas^  begun  and  held  at  the 


Massachusetts.  —  Stat.  (l888),  §  209.  Rhode  Island.  —  Gen.  Laws  (1896),   c, 

Michigan.  —  How.  Anno.  Stat.  (1882),  152,  §  9. 

§§  9320,  9321.  South  Carolina.  —  Rev.    Stat.    (1893), 

Minnesota.  —  Stat.  (1894),  §  7935.  §§  981,  982. 

Mississippi.  —  Anno.   Code   (1892),  §§  South  Dakota.  —  Laws  (1897),  c.    103, 

1249.  1251,  1252.             .  §  2. 

Missouri.  —  Rev.  Stat.  (1889),  §  4618.  Tennessee. — Code  (1896),  §  6745  et  seq. 

Montana.  —  Pol.  Code  (1895),  §  654.  Utah. — Rev.  Stat  (i898),§§  1727,  4282, 

Nebraska. — Comp.   Stat.     (1897),    §§  Vermont. — Stat.  (1894),  §  5077. 

6693-6695.  Virginia.  —  Acts   (1894),    p.    719,    c. 

New  Hampshire.  — Pub.  Stat.  (1891),  618,  §  1763. 

c.  269,  §§  13,  14.  Washington.   —  Ballinger's       Anno. 

New  Jersey.  —  Gen.    Stat.    (1895),     p.  Codes   &    Stat.  (1897),  §§    3045,    7276- 

2459, §  6.  7278. 

New  Mexico.  —  Comp.  Laws  (1897),  §  West  Virginia.  —  Code  (1S91),  c.  150, 

1259  et  seq.  §  29^. 

New  York.  —  Birds.  Rev.  Stat.  (1896),  Wisconsin. — Sanb.  &  B.  Anno.  Stat, 

p.  976,  §  2  et  seq.  (1889),  S  1419. 

North  Carolina.  — Code  (1883),  §  3143.  Wyoming.  —  Laws  (1888),  c.  21,  §  13. 

North  Dakota.  —  Rev.Codes(l895),  §§  1.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

7303.  7304-  (1896),  c.  38,    par.    153.     Consult  also 

Ohio.  —  Bates'  Anno.  Stat.  (1896),  §§  list    of   statutes    cited    supra,    note   3, 

4364-54,  6957.  p.  242. 

Oklahoma.  —  Stat.    (1893),    §§     2764,  2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

3642.  (1896),    c.    38,    par.    154.     Consult  also 

Oregon.  —  Laws(i895),  p.  115,  §  10.  the  list  of  statutes  cited  supra,  note  3, 

Pennsylvania.  —  Pepp.     &     L.     Dig.  p.  242. 

(1894),  p.  2983,  §  65.  3.  This  form  is  a  copy  of  the  indicU 
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court-house  in  Cleveland,  within  and  for  said  county  of  Cuyahoga,  on 
t\\Q  Ji/ih  dsLj  oi  April, '\n  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight,  the  jurors  of  the  grand  jury  of  the  state  of 
Ohio,  and  of  the  county  of  Cuyahoga,  good  and  lawful  men,  then  and 
there  returned,  tried  and  impaneled,  sworn  and  charged  to  inquire 
within  and  for  the  body  of  the  county  of  Cuyahoga,  at  the  term  afore- 
said, upon  their  oath  aforesaid,  in  the  name  and  by  authority  of  the 
state  of  Ohio,  do  find  and  present,  that  Robert  George,  late  of  the 
county  aforesaid,  on  the  twenty-second  day  of  April  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight,  with  force  and 
arms,  at  the  county  aforesaid,  did  unlawfully,  wilfully  and  knowingly, 
and  without  the  prescription  of  a  physician,  sell  a  certain  quantity  of 
carbolic  acid,  an  article  belonging  to  the  class  usually  denominated 
poisons,  to  Erna  Friedersdorf,  a  minor,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Ohio. 

T.  L.  Strimple,  Prosecuting  Attorney. 
A  true  bill. 

C.  F.  Christian, 

Foreman  of  the  Grand  Jury. 

ment  in  the  case  of  State  v.  George,  and     Bates'  Anno.  Stat.  Ohio  (1897),  §  6957. 
is  copied  from  the  files  in  the  court  of     Consult  also  the  list  of  statutes  cited 
common   pleas   of   Cuyahoga   county,     supra,  note  3,  p.  242. 
Ohio.     The  indictment  is  drawn  under 
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DRUNKENNESS. 

By  Andrew  Foulds,  Jr. 

I.  INDICTMENT,  INFORMATION  OR  CRIMINAL  COMPLAINT,  245. 
1.  Simple  Drunkenness,  246. 

a.  In  General,  246. 

b.  Second  Offense,  247. 
a.  Being  Found  Drunk,  248. 

3.  In  Public  and  Disturbing  Peace,  249. 

a.  In  General,  249. 

b.  Within  Curtilage  of  Private  Residence^  250. 

4.  Of  a  Physician,  250. 

6.  Of  a  Public  Officer,  250. 

6.  Of  a  Railroad  Employee,  252. 

t.  Common  Drunkard,  252. 

II.  WARRANT  OF  ARREST,  253. 
1.  In  General,  253. 

'  2.  For  Violation  of  Town  Ordinance,  253. 
3.    To  Arrest  Physician,  254. 

III.  CONVICTION,  254. 

IV.  COMMITMENT,  255. 

1.  For  Failure  to  Pay  Fine,  255. 

8.  For  Failure  to  Disclose  Place  of  Obtaining  Liquor,  256. 

V.  PROCEEDINGS  FOR  RELEASE,  257. 

1.  Application,  257. 

2.  Report  of  Probation  Officer,  258. 

3.  Discharge,  258. 

CROSS-REFERENCES. 

For  Forms  connected  with  Proceedings  to  Commit  an  Habitual  Drunk- 
ard, consult  the  title  INSANE  PERSONS. 

For  Forms  connected  with  Proceedings  to  Remove  Public  Officers  for 
Drunkenness,  see  the  title  MISFEASANCE  AND  MAL- 
FEASANCE IN  OFFICE. 

I.  INDICTMENT,  INFORMATION  OR  CRIMINAL  COMPLAINT.^ 

1.  For  the  formal  parts  of  an  indict-  consult  the  titles  Indictments;  Infor- 
ment,  information  or  criminal  com-  mations;  Criminal  Complaints,  vol. 
plaint     in    a     particular     jurisdiction     5,  p.  930, 
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1.  Simple  Drunkenness.^ 

a.  In  General. 

Form  No.  8045. 

(i  Burn  J.  P.  83.)' 

County  of  Middlesex.  The  information  of  Aaron  Ingraham  of  St. 
Paul,  Covent  Garden  in  the  county  aforesaid,  yeoman,  exhibited  before 
me,  John  Price,  esquire,  one  of  his  majesty's  justices  of  the  peace  for 
the  said  county,  the  ninth  day  oi  June,  in  the  year  1150,  who  on  his 
oath  saith,  That  Andrew  Oliver,  of  -5"/.  Paul,  Covent  Garden,  in  the 
county  aforesaid,  laborer,  on  the  eighth  day  oi  June  in  the  year  afore- 
said, at  the  parish  of  St.  Paul  in  the  said  county,  was  drunk,  contrary 
to  the  statute  in  such  case  made:  And  thereupon  he  the  said  Aaron 
Ingrahatn  prayeth  that  he  the  said  Andrew  Oliver  may  forfeit  the 
sum  of  5s  to  the  use  of  the  poor  of  the  said  parish,  as  by  the  said 
statute  is  required. 

Before  me, 

John  Price.  Aaron  Ingraham. 

Form  No.  8046. 
(Preceaent  in  Com,  v.  McNamara,  116  Mass.  340.)' 

[Commonwealth  of  Massachusetts. 
To  the  Judge  of  the  Police  Court  of  Haverhill  in  the  County  of 
Essex. 
John  Doe  of  Haverhill  in  the  county  of  Essex  on  behalf  of  the  com- 
monwealth oi  Massachusetts,  on  oath,  complains]*  that  *  Henry  Mc- 
Namara of  Haverhill  aforesaid,  on  the  ninth  day  of  February,  in  the 
year  of  our  Lord  eighteen  hundred  and  seventy-four,  at  Haverhill 
aforesaid,  with  force  and  arms  ^  was  guilty  of  the  crime  of  drunken- 

1.  Simple  drankenness  was  first  made  a        Florida.  —  Rev.  Stat,  (1892),  §  2631. 
crime  by  4  Jac.  i,  c.  5  (1606);  the  reasons         Kentucky. — Stat.  (1894),  §  1319. 
for  which,  as  stated   in   the    preamble,         Massachusetts.  —  Stat.  (1891),  c.  427, 

are,   that  "the   loathsome  and  odious  §5. 

sin  of  drunkenness    is    of   late   grown         Minnesota.  —  Stat.  (1S94),  §  6949. 
into  common    use   within    this    realm,         New  Jersey.  —  Gen.    Stat.    (1895),    p. 

being  the  root  and  foundation  of  many  3715,  §  38, 

other    enormous    sins,    as    bloodshed,  Virginia.  —  Code  (1887),  §  3798. 

stabbing,    murder,    swearing,   fornica-  West  Virginia. — Code  (1891),  c.  149, 

tion,  adultery,  and    such   like,   to    the  §  15. 

great  dishonor  of  God  and  of  our  na-        2.  This  form  is  based  upon  Stat.  21, 

tion,  the  overthrow  of  many  good  arts  Jac.  i,  c.  7,  referred  to  jw/ra,  note  i. 
and    manual  trades,   the   disabling   of        3.  This  complaint  was   held  to  suffi- 

divers  workmen  and   the   general   im-  ciently  charge  an  offense  under  Mass. 

poverishing   of    many    good   subjects,  Gen.   Stat,  (i860),  c.    165,    §   25,  which 

abusively  wasting  the  good   creatures  statute    is    embodied    in    Mass.    Stat, 

of    God."     Com.    V.    Miller,    8     Gray  (1891),  c.  427,  §  5.    Consult  also  statutes 

(Mass.)  484.  cited  supra,  note  l. 

The  later  statute  on  the  same  sub-         4.  The   words    enclosed    by   [  ]    will 

ject  is  21  Jac.  i,  c.  7,  not  be  found  in  the  reported  case,  but 

For   the   several   statutes   by   which  have  been  added   to  render  the  form 

simple  drunkenness  is   made  a  crime  complete, 
see  as  follows:  6,  With  Force  and  Arms, —  It  is    not 

Delaware. —  Rev.  Stat.  (^1893),  p.  733,  sufficient  reason  to  arrest  the  judgment 

c.  97,  ^14.  that  the  offense  is  not  charged   in   the 
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ness^  by  the  voluntary  use  of  intoxicating  liquor,  against  the  peace 
of  the  said  commonwealth,  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

[John  Doe. 
Essex,  ss:     Received  and  sworn  to  the  tenth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-four 
before  said  Court. 

John  Marshall,  Clerk.  ]2 

Form  No.  8047.* 
Passaic  County,  ss: 

Be  it  remembered  that  on  the  third  day  of  November,  in  the  year 
(seal)  \WS,  John  Doe,  of  the  city  of  Passaic,  maketh  oath  before 
me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  the  said  county, 
that  Richard  Roe,  of  the  said  city  of  Passaic  in  said  county  on  the 
second  day  of  November,  in  the  year  aforesaid,  at  the  City  Hall  Park  in 
the  said  city  of  Passaic  in  the  said  county,  was  drunk. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  third  day  oi  November . 

Abraham  Kent,  Justice  of  the  Peace. 

b.  Second  Offense.* 
Form  No.  8048. 

(Precedent  in  Com.  v.  Miller,  8  Gray  (Mass.)  484.)^ 

[{Commencing  as  in  Form  No.  SOIfi,  and  continuing  down  to  *)]2 
George  H.  Miller  of  said  Chicopee,  on  the  third  day  of  August  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-six,  at  said 
Chicopee,  with  force  and  arms  was  guilty  of  the  crime  of  drunkenness, 
by  the  voluntary  use  of  intoxicating  liquor. 

Also  that  the  said  George  H.  Miller,  on  the  secotid  day  of  said 
August,  at  said  Chicopee,  before  said  police  court,  was  duly  and  legally 
convicted  of  the  crime  of  drunkenness,  committed  at  said  Chicopee  on 
the  first  day  of  said  August,  which  judgment  is  in  full  force  and  not 
reversed,  against  the  peace  of  said  commonwealth,  and  the  form  of 
the  statutes  in  such  cases  made  and  provided  [(concluding  as  in  Form 
No.  80^6). Y 

indictment    to    have    been   committed  3715,    §    38.      See  also  supra,   note   i, 

with  force  and  arms.      Tipton  v.  State,  p.  246. 

2  Yerg.  (Tenn.)  542.  4.  Second  Offense.  —  In  the  following 

1.  Upon  the  objection  of  the  attorney  states,  a  greater  or  heavier  penalty  is 
for  the  defendant  to  this  description  of  provided  for  second  and  subsequent 
the  offense,  the  court  said  that  this  convictionsof  the  crime  of  drunkenness: 
form  of  complaint,  "though  not  to  be  Florida. — Rev.  Stat.  (1892),  §  2631. 
commended,"  is  legally  sufficient.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
Com.    V.    McNamara,    116    Mass.   340,  (1896),  c.  38,  par.  155. 

/(?//i3W«§  Com.  z/.  Miller,  8  Gray  (Mass.)  Indiana.  —  Horner's    Stat.    (1896),    § 

484,  infra.  Form  No.  8048.  2091. 

2.  The  words  enclosed  by  [  ]  will  not  Maine.  —  Rev.  Stat.  (1883),  c.  27,  §  48. 
be  found  in  the  reported  case,  but  have  Minnesota.  —  Stat.  (1894),  §  6949. 
been  added  to  render  the    form    com-  Vermont.  —  Stat., (1894),  §  4477. 
plete.  5.  This  complaint  was  held  sufficient, 

3.  New  fersey. — Gen.  Stat.  (1895),  p.  and  was  followed   in    Com.  v.  McNa- 
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2.  Being  Found  Drunk.^ 

Form  No.  8049. 

(Precedent  in  State  v.  First,  82  Ind,  81.)' 

State  of  Indiana,  Huntington  County,  ss : 

'Reiort  John  B.  Hulis,  a  justice  of  the  peace  in  and  for  Salamonie 
township,  in  said  county. 
State  of  Indiana  ) 

V.  >■  Affidavit  for  intoxication, 

/aco^  H.  First.    ) 

Jacob  C.  Wemmer,  being  duly  sworn,  on  his  oath  says  that  ont  Jacob 
H.  First,  late  of  said  county,  on  the  20th  day  of  November,  a,  d,  i2>81y 
at  said  county  and  State  aforesaid,  did  then  and  there  unlawfully  ap- 
pear upon  the  public  streets  of  the  town  of  Warren,^  in  said  county, 
and  was  then  and  there  found  *  unlawfully  in  a  state  of  intoxication, 
contrary  [to  the  form  of  the  statute  in  such  case  made  and  provided,]* 

Jacob  C.  Wemtner. 
Subscribed  and  sworn  to  this  2Jiih  day  of  November,  -x^Sl. 

John  B.  Halts, 

Justice  of  the  Peace, 


mara,  116  Mass.  340,  supra.  Form  No, 
8046.  Consult  also  statutes  cited  supra, 
note  I,  p.  246. 

1.  Being  Found  Dmnk.  —  In  the  follow- 
ing  states,   the   statutes    describe    the 
offense  as  being  "  found  "  intoxicated,  " 
to  wit: 

Connecticut. — Gen.  Stat.  (1888),  §  1542. 

Indiana, — Horner's  Stat.  (1896),  §  2091. 

Iowa.  — Code  (1897),  §  2402. 

Maine.  — Rev.  Stat.  (1S83),  c.  27,  §48. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  i^  68. 

Nebraska. — Comp.  Stat,  (1897),  §  3618. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  7623. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6940.  • 

Oklahoma.  —  Stat.  (1893),  §  2515, 

Pennsylvania.  —  Pepp.  &  L,  Dig, 
(1894),  p.  2723,  §  52, 

Vermont.  — Stat.  (1894),  §  4477. 

Sufficient  Indictments.  —  In  State  v. 
Waggoner,  52  Ind.  481,  the  indictment, 
which  was  sufficient,  charged  that  "  one 
George  Waggoner  was  then  and  there 
found  in  a  public  street,  highway  and 
sidewalk,  situated  in  Greene  county  and 
state  of  Indiana,  unlawfully  in  a  state 
of  intoxication,"  etc. 

In  State  v.  Moriarty,  74  Ind.  103,  the 
offense  was  sufficiently  charged  as  fol- 
lows: "  ihaton  theMiV(/dayy««^,  1896, 
Dennis  Moriarty,  being  then  and  there 
a  person  of  sound  mind,  was  then  and 
there  found  in  a  public  street,  highway 
and  sidewalk,  in  Hendricks  county,  Indi- 


ana, in  an  unlawful  state  of  intoxica- 
tion," etc. 

2.  This  affidavit  is  a  sufficient  founda- 
tion for  a  prosecution  before  a  justice 
of  the  peace.  In  a  circuit  court,  an  in- 
formation is  necessary  in  addition  to 
the  affidavit.  State  v.  First,  82  Ind.  81. 
Consult  statutes    cited   supra,    note    I. 

3,  Description  of  Place,  —  It  is  neces- 
sary that  the  indictment  should,  with 
reasonable  certainty,  describe  the  place 
where  the  accused  was  found,  so  that 
the  court  may  see  that  such  place  is  a 
public  place.  State  v.  Waggoner.  52 
Ind.  481.  "  A  certain  public  place  then 
and  there  situated  in  said  county  "  held 
too  general  and  the  indictment  insuffi- 
cient.    State  V.  Welch,  88  Ind.  308. 

4,  Found  Drunk,  —  A  complaint  charg- 
ing that  "William  M.  Bromley  at  the 
said  town  of  North  Stonington,  on  the 
28th  day  of  October,  A.  D.  185/,  with 
force  and  arms  was  intoxicated  and 
drunk,"  was  held  insufficient  in  that  it 
should  have  charged  that  the  defend- 
ant was  "found  drunk,"  as  that  was 
the  offense  named  in  the  statute,  and 
that  the  omission  of  the  word  "  found" 
v/as  fatal,  the  court  saying  "  to  become 
intoxicated  is  not  a  crime;  to  be  found 
so,  is  one."  State  v.  Bromley,  25  Conn, 
6.  See  also  State  v.  Austin,  62  Vt.  291; 
State  V.  Wheeler,  64  Vt.  569. 

5.  The  words  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case,  but  have 
been  added  to  render  the  form  com- 
plete. 
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3.  In  Public  and  Disturbing  Peace.^ 
a.  In  General. 

Form  No.  8050." 

State  oi  Maine,  Knox,  ss:  To  the  Judge  of  o\xx  Police  Court  for 
the  City  oi  Rockland,  in  the  County  oi  Knox: 

A.  J.  Crockett,  oi  Rockland,  in  said  county  oi  Knox,  on  the  tenth  day 
oi  April,  in  the  year  of  our  Lord  one  thousand  eight  "hundred  and 
eighty-five,  in  behalf  of  said  state,  on  oath  complains  that  Silas  W. 
McLoon,  of  Rockland,  in  the  county  of  Knox,  laborer,  on  the  ninth  day 
of  April  aforesaid,  at  Rockland  aforesaid,  in  the  county  aforesaid,  did 
voluntarily  drink  intoxicating  liquors  to  excess,  and  was  then  and 
there  guilty  of  drunkenness  by  said  voluntary  use  of  said  intoxicating 
liquors,  and  was  then  and  there  at  a  public  place  called  the  public 
square  in  Rockland  aforesaid  found  and  seen  drunk  and  intoxicated 
and  disturbing  the  peace  of  the  public,  against  the  peace  of  said 
state,  and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

Wherefore,  the  said  complainant  prays  that  the  said  respondent  may 
be  apprehended  and  held  to  answer  to  this  complaint,  and  dealt  with 
relative  to  the  same,  as  law  and  justice  may  require. 

Dated  at  Rockland  aforesaid,  this  tenth  day  of  April  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-five. 

A.  J.  Crockett. 


1.  Pablic  and  Distarbing  Peace.  —  In 

the  following  states,  the  offense  must 
be  public  or  accompanied  by  a  dis- 
turbance of  the  peace: 

Alabama.  — Crim.  Code (1886),  §4035. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38.  par.  155. 

Kansas.  —  Gen.    Stat.    (1897),    c.   100, 

§314- 

Maine.  —  Rev.  Stat.  (1893),  c.  27,  §  48, 
as  amended  Laws  (1895),  c.  366. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  264,  §  14. 

New  York. — Laws  (1892),  c.  401,  |  35. 

Tennessee.  —  Taxing  Dist.  Ord.  (1892), 
art.  II,  §  363. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
40.  §  23. 

Open  and  Notorious  Dmnkennes"  — 
Sufficient  Indictment.  — An  indictment 
for  open  and  notorious  drunkenness 
need  not  charge  that  defendant  was  a 
common  drunkard  and  a  nuisance  to 
society.  An  averment  that  he  was 
openly  and  notoriously  drunk  upon 
the  day  stated  in  the  indictment,  and 
on  divers  other  days  before  that  time, 
is  sufficient.  Tipton  v.  State,  2  Yerg. 
(Tenn.)  542. 

Insufficient  Indictment.  —  An  indict- 
ment charging  that  defendant  "  on  the 


12th  day  of  August,  \'i44,  and  on  divers 
other  days  and  times  before  and  since 
that  day  in  the  county  oi  Hickman  was 
unlawfully,  openly,  notoriously  and 
publicly  drunk  to  the  common  nuisance 
of  all  the  good  citizens  of  the  state  then 
and  there  residing,  being,  passing  and 
repassing,  to  the  great  corruption  of 
the  public  morals,  to  the  evil  example," 
etc.,  was  held  to  charge  but  a  single 
act  of  drunkenness,  which  is  not  in- 
dictable under  a  statute  which  provides 
that  no  person  shall  be  subject  to  in- 
dictment for  single  acts  of  intoxication. 
Hutchison  v.  State,  5  Humph.  (Tenn.) 
142.  See  also  an  insufficient  form  in 
Smith  V.  State,  i  Humph.  (Tenn.)  396. 

Nuisance.  —  Drunkenness  may  be 
treated  as  a  nuisance  when  carried  to 
such  an  extent  or  under  such  circum- 
stances as  to  disturb  the  community 
at  large.  Smith  v.  State,  i  Humph. 
(Tenn.)  396;  State  v.  Waller,  3  Murph. 
(7  N.  Car.)  229;  Com.  v.  Boon,  2  Gray 
(Mass.)  74. 

2.  This  form  is  based  on  the  case  of 
State  V.  McLoon.  78  Me.  420,  in  which 
it  was  held  that  a  complaint  based  on 
Me.  Rev.  Stat.  (1883),  c.  27,  ^  48,  as 
amended  Laws  (1885),  c.  366,  §  6, 
simply  alleging  the  name  of  the  town 
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b.  Within  Curtilage  of  Private  Residence. 
Form  No.  8051.' 

{Commencing  as  in  Form  No.  2383,  and  continuing  doivn  to  *■)  John 
Doe  while  intoxicated  or  drunk,  at  and  within  the  curtilage  of  a  pri- 
vate residence  not  his  own,  to  wit,  at  the  private  residence  of  one 
Samuel  Short,  when  there  were  present  the  said  Samuel  Short  and  his 
wife  and  daughter,  and  did  then  and  there  manifest  a  drunken  con- 
dition by  boisterous  and  indecent  conduct,  and  by  rude  and  profane 
discourse,  against  the  peace  {concluding  as  in  Form  No.  238S). 

4.  Of  a  Physician.2 

Form  No.  8052.2 

Territory  of  Arizona 

against 

Richard  Roe. 

In  the  District  Court  of  the  First  Judicial  District  of  the  Territory 
of  Arizona  in  and  for  the  County  of  Cochise.,  the  twentieth  day  of  Octo- 
ber, i896. 

Richard  Roe  is  accused  by  the  grand  jury  of  the  county  of  Cochise 
by  this  indictment  of  the  crime  of  misdemeanor  committed  as  follows: 
The  said  Richard  Roe  at  the  city  of  Tombstone  in  said  county,  being 
then  and  there  a  duly  registered  and  regular  practicing  physician 
and  being  then  and  there  in  a  state  of  intoxication,  did  on  the  tenth 
day  of  October,  i896,  at  the  city  of  Tombstone  aforesaid,  as  such  physi- 
cian prescribe  and  administer  to  John  Doe  2.  certain  drug  or  medicine, 
the  more  particular  name  and  description  of  which  is  to  the  jurors 
aforesaid  unknown,  by  which  the  life  of  the  said  John  Doe  was  then 
and  there  greatly  endangered. 

Daniel  Webster,  District  Attorney. 

5.  Of  a  Public  Officer.* 

in  which  the  defendant  was  intoxicated         3.  Arizona.  —  Pen.  Code  (1887),  §  571. 

and  disturbing  the  public  peace,  is  not  And  see  supra,  note  2. 
sufficient  on  demurrer.  4.  Dnmkenness   of  Public  Officer. —  In 

Consult    also    statutes    cited    supra,  the  following  states,  drunkenness  of  a 

note  I,  p.  24g.  public  officer  is  made  a  crime,  to  wit: 

1.  Alabama.  —  Crim.  Code  (1886),  §  California.  —  Pen.  Code  (1897),  p. 
4035.  586. 

2.  Drunkenness  of  a  physician  is  made  Illinois.  —  Starr  &  C.  Anno.  Stat, 
a  crime  in  the  following  states,  to  wit:  (1896),  c.  38,  par.  357. 

Arizona.  —  Pen.  Code  (1887).  §  571.  Indiana.  —  Horner's    Stat.    (1896),    § 

California.  —  Pen.  Code  (1897),  §  346.  2045. 

Idaho. — Rev."  Stat.  (1887),  g  6860.  Kansas.  —  2  Gen.  Stat.  (1897),  c.  loo, 

Montana.  —  Pen.   Code  (1895),  §  630.  §402. 

JVew  York. —  Cook's  Pen.  Code(i89i),  Kentucky.  — Stat.  (1894),  §  3749. 

§t^  200,  357.  Michigan.  —  How.  Anno.  Stat.  (1882), 

North  Dakota.  — Rev.    Codes  (1895),  §661. 

§  7092-  Mississippi.  —  Anno.  Code   (1892),  § 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §  1233. 

6813.  Tennessee.  —  Code  (1896),  §  6723. 

67rty4.  — Rev.  Stat.  (1898),  §  4267.  7'^.;«:aj.  —  Pen.    Code  (1895),  art.   146 

Wyoming.  —  Rev.  Stat.  (1887),  §  loio.  et  seq. 
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Form  No.  8053. 

(Precedent  in  Com.  v,  Williams,  79  Ky.  43.)' 

\Graves  Circuit  Court. 
The  Commonwealth  of  Kentucky  \ 
against  >■ 

R.  H.   Williams.  ) 

The  grand  jury  of  Graves  county,  in  the  name  and  by  the  authority 
of  the  commonwealth  of  Kentucky,  accuse  R.  H.  Williams  of  the  offence 
of  being  intoxicated  while  discharging  the  duties  of  county  judge, 
committed  as  follows:]^ 

The  said  R.  H.  Williams,  on  the  21th  day  of  October,  iS79,  in  the 
county  aforesaid,  he  being  judge  of  the  county  court  of  Graves  county, 
duly  elected  and  qualified  as  such  judge,  was,  while  engaged  in  the 
performance  of  official  duties  as  such  judge,  found  to  be  in  a  state  of 
intoxication  from  the  use  of  spirituous,  vinous,  or  malt  liquors;  and 
particularly  was  said  judge  R.  H.  Williams  in  a  state  of  intoxication 
while  engaged  in  the  discharge  of  official  duties  on  the  20th  of 
September,  jS79,  when  Elisha  Tom  came  before  said  county  judge  for 
the  purpose  of  obtaining  letters  of  administration  on  the  estate  of  W. 
S.  L.  Tom,  then  deceased,  and  to  execute  bond  as  such  before  said 
judge,  and  to  have  appraisers  of  said  estate  appointed,  all  of  which 
was  done  before  said  R.  H.  Williams  as  such  judge  on  said  day;  and 
during  the  time  of  the  transaction  of  all  this  official  business  before 
said  judge  \R.  H.  Williams  as  aforesaid]^  he  was  in  a  state  of  intoxi- 
cation from  the  use  of  spirituous,  vinous,  or  malt  liquors,  contrary  to 
the  form  of  the  statute  [and  against  the  peace  and  dignity  of  the 
commonwealth  of  Kentucky.^ 

Beqnisites  of  Indictment.  —  An  indict-  rendered  him  incompetent  to  the  dis- 

ment  against  an  officer  for  drunkenness  charge  of  his  duty  with  decency,    de- 

in  office  is  insufficient  if  it  fails  to  allege  corum,  and  discretion,  and  disqualified 

with  certainty  and   precision   that  the  him   from  a  fair  and  full  exercise    of 

person   charged    was   then   the  lawful  his  understanding  in  matters  and  things 

incumbent  of  a  specific  office,  and  an  at  the  time  and  place  last   mentioned 

indictment   merely   describing  the  de-  judicially  before  him,  to  the  great  dis- 

fendant   as  '^^  John  Shanks,  assessor  of  grace  of  the  administration    of  public 

Clarke   county,  state   of  Mississippi,"  is  justice,  and  to  the  evil  example  of  per- 

insufficient    and    will   be   quashed   on  sons   in   authority;    whereby   the   said 

demurrer.     Shanks   v.  State,  51  Miss.  John  Alexander  was   guilty   of   misbe- 

464.  havior   in    his   office   of  justice   of  the 

Sufficient  Indictments.  —  In  Com.  v.  peace  in  and  for  the  said  county  of 
Alexander,  i  Va.  Cas.  156,  the  indict-  London,  against  the  peace  and  dignity 
ment,  which  was  sufficient,  charged  the  of  the  commonwealth." 
defendant  with  ''taking  his  seat  as  a  See  also  the  substance  of  the  suffi- 
justice  of  the  peace  in  the  county  of  Lon-  cient  indictment  against  a  justice  of  the 
don,  the  gth  day  of  August,  i8oj>,  on  the  peace  in  Com.  v.  Mann,  i  Va.  Cas.  308. 
bench  of  the  said  county  court,  and  act-  1.  This  indictment  was  drawn  under 
ing  as  a  justice  and  member  of  the  court  a  statute  relating  to  the  offense  of  mis- 
then  and  there  sitting,  in  giving  his  vote  feasance  in  office,  which  statute  was 
upon  a  judicial  question  and  examina-  held  to  be  unconstitutional.  The  in- 
tion  at  the  time  depending  in  the  said  dictment,  however,  is  sufficient  under 
court,  and  in  signing  the  minutes  of  its  Ky.  Stat.  (1894),  5^  3749. 
proceedings  as  presiding  justice  thereof.  See  also  supra,  note  4,  p.  250. 
while  he,  the  saxd  John  Alexander,  was  2.  The  words  enclosed  by  [  ]  will  not 
in  a  state  of  intoxication,  from  the  be  found  in  the  reported  case,  but  have 
drinking  of   spirituous  liquors,  which  been  added  to  render  the  form  complete. 
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6.  Of  a  Railroad  Employee.^ 

Form  No.  8054.' 

{Commencing  as  in  Form  No.  158,  and  continuing  down  to  *)  was  then 
and  there  a  person  in  charge  of  a  locomotive  engine  running  upon 
the  railroad  of  the  West  Virginia  and  Pittsburgh  Railroad  Company, 
and  while  in  charge  of  a  locomotive  engine  on  said  railroad,  was  then 
and  there  intoxicated,  against  the  peace  and  dignity  of  the  state. 


7.  Common  Drunkard.^ 

Form  No.  8055. 
(Precedent  in  Com.  v.  Boon,  2  Gray  (Mass.)  74.)* 

\{Commencing  as  in  Form  No.  6681)  with  force  and  arms]*  was  and 
is  a  common  drunkard,  having  been  on  divers  days  and  times  within 
six  months  now  last  past,  at  said  Framingham,  drunk  and  intoxicated 


1.  Drunkenness  of  Railroad  Employee. — 

The  statutes  making  drunkenness  by 
a  railroad  employee  a  misdemeanor 
are  the  following,  to  wit: 

Arizona.  — Pen.  Code  (1887),  §  630. 

California.  — Pen.  Code  (1897),  §  391. 

Idaho.  — Kqv.  Stat.  (1887),  §  6924. 

Maine.  — Rg\.  Stat  (1883),  c.  51,  §66. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  3368. 

Minnesota. — Stat.  (1894),  §  6636. 

Mississippi.  —  Anno.  Code   (1892),  § 

1275- 

Montana.  —  Pen.   Code  (1895),  §  690. 

Nevada.— G&n.  Stat.  (1885),  §  S86. 

New  York. —  Cook's  Pen. Code  (1891), 
§  420;  Cook's  Code  Crim.  Proc.  (1891), 
§  56,  sub.  9. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  7320. 

Utah.  —  Rev.  Stat.  (1898),  §  4292. 
West  Virginia. — Code  (1891),  c.  145, 
§30. 

2.  West  Virginia.  —  Code  (1891),  c. 
145.  §  30-  Consult  also  statutes  cited 
supra,  note  i. 

3.  For  statutes  of  the  various  states 
relating  to  the  offense  of  being  a  com- 
mon drunkard  see  as  follows,  to  wit: 

Alabama.  — Crim.  Code  (1886),  §4047. 

California.  —  Pen.  Code  (1897),  §  647, 
subs.  9. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3400. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
207,  P  29. 

Rhode  Island. —  Gen.  Laws  (1896),  c. 
281,  §  24. 

Offense,  How  Charged.  —  The  words  of 
the  statutes  are  sufficiently  descriptive 
of  the  offense  and  are  technical,  and  it 


is  sufficient  to  charge  the  offense  in  the 
general  language  of  the  statute.  Com. 
V.  Boon,  2  Gray  (Mass.)  74;  Com.  v. 
Whitney,  5  Gray  (Mass.)  85;  State  v. 
Kelly,  12  R.  I.  535. 

Precedents  —  Sufficient  Form.  —  In 
State  V.  Kelly,  12  R.  I.  535,  the  com- 
plaint was  held  to  sufficiently  charge 
the  statutory  offense.  It  charged  that 
the  defendant,  on  a  certain  day  and  at 
a  certain  place,  "  was  a  common  drunk- 
ard, having  been  intoxicated  in  the  city 
ol  Providence  under  such  circumstances 
as  to  amount  to  a  violation  of  decency 
three  several  times  in  the  six  weeks  im- 
mediately previous  to  the  date  of  the 
complaint." 

Insufficient  Form. —  In  Com.  v.  Whit- 
ney, 5  Gray  (Mass.)  85,  it  was  held  that 
the  complaint  did  not  sufficiently  charge 
the  offense  of  being  a  common  drunk- 
ard by  averring  that  the  defendant, 
"  on  divers  days  and  times,  not  less 
than  three  times,  within  six  months  last 
past,  was  drunk  by  the  voluntary  use 
of  intoxicating  liquor,  and  so,  the  com- 
plainant says,  that  said  Franklin  Whit- 
ney, at  said  New  Bedford,  on  the  day  of 
making  this  complaint,  is  a  common 
drunkard." 

4.  This  form  was  held  sufficient  with- 
out concluding  "to  the  common  nui- 
sance," etc.  A  similar  form  was  held 
good  in  Com.  v.  Foley,  99  Mass.  499, 
but  it  was  also  held  that  the  evidence 
in  support  of  the  charge  must  be  con- 
fined to  acts  of  the  defendant  done  on  a 
single  day. 

5.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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by  the  voluntary  and  excessive  use  of  spirituous  and  intoxicating 
liquors,  against  the  peace  of  the  commonwealth,  and  the  form  of  the 
statute  in  such  cases- made  and  provided. 

\{Signature  and  jurat  as  in  Furnt  No.  Q681^)\^ 

II.  WARRANT  OF  ARREST.2 
1.  In  General. 

Form  No.  8056.- 
Passaic  County,  to  wit: 
The  State  of  Nnv  Jersey  to  any  constable  of  the  said  county: 

Whereas  John  Doe.,  of  the  city  of  Passaic  in  the  said  county,  has  this 
day  made  information  upon  oath  before  me,  Abraham  Kent.,  a  justice 
of  the  peace  for  said  county,  that  Richard  Roe,  of  the  said  city  of  Pas- 
saic in  the  said  county,  on  the  second  day  of  November  in  the  year  \W3, 
at  the  City  Hall  Park  in  the  city  of  Passaic,  in  the  court  aforesaid, 
was  drunk. 

These  are  therefore  to  command  you  to  forthwith  apprehend  and 
bring  before  me  the  body  of  the  said  Richard  Roe  at  my  office,  No. 
100  Passaic  street  in  the  said  city  of  Passaic,  to  answer  the  said  com- 
plaint and  to  be  further  dealt  with  according  to  law. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

2.  For  Violation  of  Town  Ordinance. 

Form  No.  8057.* 
State  of  North  Carolina,  \ 
Richmond  County.  f 

To  the  town  constable,  to  execute  and  return  forthwith: 

Whereas,  W.  B.  Deaton  hath  complained  on  oath  before  the  under- 
signed, mayor  of  the  town  of  Laurinsburg  in  said  county,  that  E.  M. 
Deaton  in  the  said  town,  on  the  first  day  of  September,  i883,  unlaw- 
fully was  drunk  in  a  public  place  within  the  corporate  limits  of  said 
town,  and  used  profane  and  indecent  language  and  otherwise  disturbed 
the  peace  of  said  town  in  and  at  said  place,  against  the  peace  and 
dignity  of  the  state,  and  contrary  to  the  town  ordinance  in  such  case 
made  and  provided;  which  said  ordinance  reads  as  follows:  "Any 
person  who  shall  be  found  drunk  or  using  profane  or  indecent  lan- 
guage, or  acting  in  a  disorderly  manner,  or  exposing  their  person,  or 
in  any  way  disturbing  the  peace  and  quiet  of  the  town,  shall  be  fined 
not  less  than  two  dollars  nor  more  than  twenty-five  dollars." 

You  are  therefore  commanded  forthwith  to  arrest  the  said  Francis 
Deaton  and  have  him  before  me  according  to  law. 

John  Marshall,  Mayor,     (seal) 

1.  The  matter  to  be  supplied  within  3.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 
[  ]  will  not  be  found  in  the  reported  case.  3715,  §  38.     Consult  also  statutes  cited 

2.  For  forms  of  warrants  of  arrest,  supra,  note  i,  p.  246;  note  i,  p.  248; 
generally,  consult  the  title  Warrants  note  i,  p.  249. 

OF  Arrest.  4.  This  form  is  based  on  the  warrant 

For  the  form  of  warrant  under  Stat,     in  State  v.  Deaton,  92  N.  Car.  788,  in 

21  Jac.  I,  c.  7,  see  i  Burn  J.  P.  83.  which    case   the   warrant    was    fatally 
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8.  To  Arrest  Physician. 

Form  No.  8058. 

(Barb.  Cr.  L.  662,  698.)' 
Saratoga  County,  ss. 
To  any  constable  of  the  said  county,  Greeting: 

Whereas,  complaint  has  this  day  been  made  by  John  Doe  on  oath 
before  me,  Abraham  Kent,  Esq.,  one  of  the  justices  of  the  peace  of 
said  county,  that  on  th.&  eleventh  day  oi November,  iS51,  at  the  town 
oi  Mecklenburg,  in  said  county,  Richard  Roe,  being  a  physician,  while 
in  a  state  of  intoxication,  did  unlawfully  prescribe  to  one  Sainnel 
Short  a  certain  poison,  drug  or  medicine  called  arsenic,  whereby  the 
life  of  the  said  Samuel  Short  was  then  and  there  endangered.  And  I, 
the  said  justice,  having  examined  on  oath  the  complainant  and  other 
witnesses  produced  by  him,  and  it  appearing  therefrom  that  the 
said  offense  has  been  committed,  you  are  therefore  commanded 
forthwith  to  take  the  said  Richard  Roe  and  bring  him  befoi;e  me,  the 
said  justice,  to  be  dealt  with  according  to  law.  Hereof  fail  not  at 
your  peril. 

Given  under  my  hand  the  eleventh  day  of  November,  i851. 

Abraham  Kent,  Justice  of  the  Peace. 

III.  CONVICTION.2 

Form  No.  8059. 
(N.  J.  Gen.  Stat.  (1895),  p.  3712,  §  19.) 

Hunterdon  County,  to  wit: 

Be  it  remembered,  that  on  the  thirteenth  day  of  November,  in  the 
(seal)  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-five, 
Richard  Roe  was  convicted  before  me,  Abraham  Kent,  one  of  the  jus- 
tices of  the  peace  of  the  said  county,  of  having  been  drunk  at  the 
township  of  Clinton,  in  the  said  county. 

Given  under  my  hand  and  seal  the  day  and  year  above  said. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  8060. 

(Bright.  Pur.  Dig.  Pa.  (1894),  p.  491,  §  113.) 

Be  it  remembered,  that  on  t\i^  first  day  of  May,  in  the  year  of  our 
Lord  1 895,  Richard  Roe  of  York  county,  laborer,  is  convicted  before 
me,  being  one  of  the  justices  of  the  peace  in  and  for  the  county  of 
York,  of  being  intoxicated  by  the  excessive  drinking  of  spirituous, 
vinous  and  other  strong  liquors,  and  I  do  adjudge  him  to  forfeit  for 
the  same  the  sum  of  sixty-seven  cents. 

Given  under  my  hand  and  seal  the  day  and  year  aforesaid. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

defective  for  joining  two  defendants  2.  See  also  a  form  in  Barb.  Cr.  L. 
charged  with  an  offense  which  could  734;  and  of  conviction  upon  view  of 
not  be  jointly  committed.  justice,  in  i  Burn  J.  P.  83. 

1.  Consult  statutes  cited  supra,  note  In  the  following  states,  a  justice  of 
2,  p.  250.  the  peace  having   personal   knowledge 
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IV.  Commitment.! 
1.  For  Failure  to  Pay  Fine. 

Form  No.  8  o  6  i . 

(Barb.  Cr.  L.  721.)' 
County  of  Queens,  ss. 

To  any  constable  of  the  said  county  and  to  the  keeper  of  the  com- 
mon jail  of  the  said  county,  Greeting: 

Whereas,  complaint  has  this  day  been  made  before  me,  Abraham 
Kent,  justice  of  the  peace  of  said  county,  that  on  this  present  day 
in  the  town  of  Newtown  in  said  county  Richard  Roe  was  then  and 
there  intoxicated  under  such  circumstances  as  to  amount  to  a  viola- 
tion of  public  decency; 

And  whereas,  I,  the  said  justice  of  the  peace,  having  caused  the 
said  Richard  Roe  to  be  brought  before  me,  and  being  satisfied  from 
an  examination  of  the  said  Richard  Roe  and  upon  competent  testi- 
mony given  before  me  that  the  charge  is  true  and  that  the  said 
Richard  Roe  was  intoxicated  in  the  town  of  Newtown  in  said  county 
as  charged  against  him  under  such  circumstances  as  to  amount  to 
a  violation  of  public  decency,  I  did  thereupon  convict  the  said 
Richard  Roe  of  the  said  offense  and  did  order,  adjudge  and  determine 
that  the  said  Richard  Roe  should  be  fined  the  sum  oi  five  dollars  for 
committing  said  offense,  and  in  default  of  payment  of  said  fine  that 
he  should  be  imprisoned  in  the  common  jail  of  said  county  iox  five 
days  or  until  such  fine  should  be  paid  by  him; 

And  whereas,  the  said  Richard  Roe  has  neglected  to  pay  the  said 
fine:  You  the  said  constable  are  therefore  hereby  commanded  to 
take  the  said  Richard  Roe  and  convey  and  deliver  him  into  the  cus- 
tody of  the  keeper  of  said  common  jail. 

And  you  the  said  keeper  are  hereby  commanded  to  receive  the 
said  Richard  Roe  into  your  custody  in  the  said  common  jail  and  him 
there  safely  keep  for  the  term  ol  five  days  unless  the  said  Richard 
Roe  should  sooner  pay  the  said  fine  or  be  otherwise  discharged 
according  to  law. 

Given  under  my  hand  the  said  nineteenth  day  of  November,  one 
thousand  eight  hundred  and  fifty-one. 

Abraham  Kent,     (seal) 
Justice  of  the  Peace. 


of  the    commission    of    the    crime   of  Kentucky.  —  Stat.  (1894),  §  1319. 

drunkenness   may  commit  the  offender  1.  For  forms  of  commitment,  gener- 

without  a  previous  complaint  or  war-  ally,  consult  the  title  Commitment  and 

rant:  Discharge,  vol.  4,  p.  926. 

Connecticut.  —  Gen.  Stat.  (1888),  §689.  2.  For  form  of  commitment  under 

Delaware.  —  Rev.  Stat.    (1893),  c.  97,  Stat.  21  Jac.   I,  c.  7,  see  i   Burn  J.  P. 

§14.  85. 
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2.  For  Failure  to  Disclose  Place  of  Obtaining'  Liquor. 

Form  No.  8062. 

(Precedent  in  In  re  Clayton,  59  Conn.  510.)' 

To  the  sheriff  of  the  county  of  Hartford,  or  his  deputy;  the  marshal 
of  the  city  of  Hartford,  or  his  deputy;  or  either  policeman  of  said 
city;  or  any  constable  of  the  town  of  Hartford  in  said  county,  and 
to  the  keeper  of  the  jail  in  Hartford  va  said  county,  Greeting: 

Whereas  John  M.  Clayton  was  this  day,  at  a  session  of  the  City 
Police  Court,  holden  within  and  for  the  said  city  of  Hartford,  by  said 
court  found  guilty  of  contempt  of  court,  by  refusing,  upon  request 
of  Francis  H.  Parker,  prosecuting  attorney  for  the  city  of  Hartford, 
on  the  trial  of  the  said  Clayton  for  the  crime  of  drunkenness,  after 
said  Clayton  had  been  found  guilty  of  intoxication,  to  disclose  under 
oath  when,  where,  how  and  from  whom  he  procured  the  liquor  by 
which  his  intoxication  was  produced,  against  the  peace  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided;  where- 
upon it  was  considered  and  ordered  by  said  City  Police  Court  that 
the  said  Clayton  be  imprisoned  in  the  jail  in  the  town  of  Hartford,  in 
the  county  of  Hartford,  for  the  period  of  ten  days;  said  sentence  to 
take  effect  from  the  expiration  of  the  sentence  passed  this  day  for 
being  found  drunk,  for  his  said  contempt  of  court,  whereof  execution 
remains  to  be  done. 

And  whereas  the  said  Clayton,  now  before  said  Police  Court,  neglects 
and  refuses  to  comply  with  and  perform  said  sentence  — 

These  are  therefore,  by  authority  of  the  state  of  Connecticut,  to 
command  you  to  take  and  convey  the  said  Clayton  to  the  jail  in  the 
town  of  Hartford  in  said  county,  and  him  deliver  to  the  keeper 
thereof,  and  leave  with  him  this  warrant;  and  the  said  keeper  is 
hereby  commanded  to  receive  said  Clayton  into  his  custody  within 
said  jail,  and  him  confine  and  imprison  within  the  same  for  the  period 
of  ten  days  from  the  expiration  of  the  sentence  passed  this  day  for 
being  found  drunk,  for  his  said  contempt,  and  him  safely  keep  till 
he  shall  be  otherwise  discharged  by  order  of  the  law. 

Dated  at  the  city  of  Hartford,  this  15th  day  of  August,  iS90. 

Albert  C  Bill, 
Clerk  of  the  City  Police  Court. 

Form  No.  8063. 

(Precedent  in  In  re  Powers,  25  Vt.  262.) 

State  of  Vermont,        )        To  any  Sheriff  or  Constable  in  the  State, 
Windsor  County,  ss.  f         *  Greeting. 

Whereas,  Lorenzo  Richmond,  Sheriff  of  said  county  of  Windsor,  on 
the  9th  day  of  March,  \W3,2X  Woodstock,  in  said  county,  brought  be- 
fore me,  Walter  Palmer,  a  justice  of  the  peace  within   and   for  the 

1.  This  mittimus  is  drawn  under  the  prosecuting  officer  to  request  him 
Conn.  Laws  (1889),  c.  167,  which  pro-  to  disclose,  under  oath,  when,  where, 
vides  that  "on  the  trial  of  any  person  how,  and  from  whom  he  procured  the 
prosecuted  for  intoxication,  if  he  shall  liquor  by  which  his  intoxication  was 
be  found  guilty,  it  shall  be  the  duty  of    produced;    and    if    the    accused    shall 
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county  of  Windsor,  Robinso?i  C.  Powers,  of  said  Woodstock,  charging 
him,  the  said  Powers,  with  having  been  intoxicated,  and  disturbing 
the  public  and  domestic  tranquillity  at  Woodstock  aforesaid,  on  the  8th 
day  of  March,  i2,53;  and  the  fact  being  found  by  me,  that  the  said 
Robinson  C.  Po^vers  had  been  intoxicated,  and  disturbed  the  public 
and  domestic  tranquillity,  and  was  by  me  ordered  under  oath^  to  dis- 
close the  place  where,  and  the  person  of  whom,  the  liquor,  so  pro- 
ducing intoxication,  was  obtained,  and  all  the  circumstances  attending 
it,  agreeably  to  a  statute  law  of  the  State  of  Vermont,  approved 
November  23d,  1852  ^ —  and  the  said  Robinson  C.  Powers  having 
neglected  and  refused  so  to  do  —  Therefore,  by  the  authority  of  the 
State  of  Vermont,  you  are  hereby  commanded  to  take  the  body  of  the 
said  Robinson  C.  Powers,  and  him  commit  to  the  keeper  of  the  jail  in 
Woodstock,  in  the  county  of  Windsor  aforesaid,  within  the  said  prison, 
who  is  hereby  commanded  to  receive  the  said  Robinson  C.  Powers, 
and  him  safely  keep  until  he  makfe  such  disclosure  or  until  he  be  dis- 
charged by  me. 

Dated  March  10,  i853. 

(seal)  [Waiter Palmer,  Justice  of  the  Peace.]^ 


V.  PROCEEDINGS  FOR  RELEASE.* 
1.  Application. 

Form  No.  8064.^ 

Docket  No.  101. 
No.  IS. 

Commonwealth  of  Massachusetts. 
Suffolk,  ss.  Boston,  November  31,  iS97. 

To  the  Municipal  Court  of  the  Charlestown  District. 

Having  been  arrested  for  drunkenness  within  the  Judicial  District 
of  Said  Court,  I  request  to  be  released  from  custody,  in  accordance 
with  the  provisions  of  chapter  414  of  the  Statutes  of  1893. 
My  name  is  Richard  Roe. 
My  address  is  No.  31  Water  St. 

(Town  or  city)  Charlestown. 
My  birthplace  is  Ireland. 


make  such  disclosure,  the  same  shall 
not  be  used  against  him  on  any  prose- 
tion;  but  if  he  refuse  to  make  such  dis- 
closure, it  shall  be  the  duty  of  the 
magistrate  before  whom  such  trial  is 
had,  to  commit  the  accused  for  con- 
tempt of  court  to  the  common  jail  for 
not  less  than  ten  nor  more  than  thirty 
days." 

1.  In  order  to  justify  committing  the 
defendant  to  jail  for  refusal  or  neglect 
to  disclose,  it  should  appear  that  the 
party  was  put  upon  oath  and  that  the 
refusal  or  neglect  was  to  disclose  such 
things  as  the  statute  requires  to  be  dis- 
closed.    In  re  Pierce,  46  Vt.  375. 


2.  For  the  present  statute  in  Vermont 
see  Vt.  Stat.  (1894),  §4483. 

3.  The  words  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case,  ut  have 
been  added  to  render  the  form  com- 
plete. 

4.  In  the  following  states,  the  penalty 
for  drunkenness  may  be  remitted  by 
the  court  upon  the  defendant  giving 
certain  specified  information,  to  wit: 

lo-wa.  — Code  (i8g7),  §  2402. 
Massachusetts. — Stat.    (1893),  c.  414. 
New  Hampshire. — Pub.   Stat.  (1891), 
c.  112,  §  26. 

Vermont.  —  Stat.  (1894),  §  4483. 
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My  age  is  thirty-two. 

The  following  persons  are  dependent  on  me  for  support: 
Wife,  Mary  Roe. 
Children,  John  Roe,  Charles  Roe. 
Others,  Jane  Doe. 

I  am  now  employed  at  Cas^uelVs  Wharf, 
^y  John  C.  Nichols. 

Within  twelve  months  next  preceding,  I  have  been  arrested  for 
drunkenness  two  times. 

Richard  Roe. 
Arresting  Ofificer,  William  West. 

2.  Report  of  Probation  Officer. 

Form  No.  8065.* 

I  have  inquired  into  the  truth  or  falsity  of  the  above  statement, 
and  into  the  record  of  the  person  making  the  same,  and  am  of  the 
opinion  that  the  same  is  true. 

Jeremiah  Story, 
Probation  Officer  of  said  Court. 
December  1,  i8S7. 

3.  Discharge. 

Form  No.  8066." 

Municipal  Court  of  the  Charleston  District. 

December  1,  i897. 
Ordered,  that  the  above  named  applicant  be  released  from  cus- 
tody without  arraignment. 

By  the  court: 

John  Stiles,  Clerk  of  said  Court. 

1.  See  supra,  note  4,  p.  257. 
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DUELLING. 

By  Joseph  R.  Long. 

I.  Criminal  prosecutions,  259. 

1.  Provoking  a  Challenge,  260. 

».  Giving  or  Sending  a  Challenge,  261. 

8.  Carrying  and  Delivering  a  Challenge,  263. 

4.  Accepting  Challenge,  264. 

6.  Fighting  a  Duel,  265. 

6.  Leaving  State  to  Engage  in  Duelling,  265. 

a.  To  Give  or  Receive  Challenge,  265. 

b.  Agreeing  to  Leave,  266. 

7.  Acting  as  Second,  266. 

8.  Consenting  to  Act  as  Second,  267. 

9.  Concealing  Knowledge  of  Challenge,  267. 

10.  Posting  One  for  Failure  to  Fight,  268. 

11.  Against   Officer  for    Failing   to    Use  Authority  to  Prevent 

Duel,  268. 

II.  CIVIL  ACTIONS,  269. 

1.    To  Recover  Penalty,  269. 
a.  For  Debts  of  Deceased,  270. 

CROSS-REFERENCES. 

For  Forms  of  Indictments  for  Killing  in  a  Duel,  see  the  title  HOMI- 
CIDE. 

I.  CRIMINAL  PROSECUTIONS.! 

1.  For  statutes  relating  to  duels  and  Florida.  —  Rev.  Stat.  (1892),  §§  2361- 

challenges  in   the   various   states  and  2363,  241 2-2414. 

territories  see  as  follows:  Georgia.  —  3  Code  (1895),   §§348-352. 

Alabama.  —  Qxim.    Code    (1886),    §§  Idaho.— R&v.   Stat.   (1887),   §§6711- 

3767,  3768.  6716,  7482. 

Arizona.  —  Pen.  Code  (1887),  §§  354-  Illinois.  —  Starr  &   C.    Anno.    Stat. 

361.  (1896),  c.  38,  pars.  156-164. 

Arkansas. — Sand.   &  H.  Dig.  (1894),  Indiana.  —  Horner's  Stat.   (1896),   §§ 

§§  1545-1549.  1905,  1906,  1977,  1978. 

California.  —  Pen.     Code    (1897),    §§  Iowa. — Code    (1897),    §§   4747-4750, 

225-232.  5156. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  Kentucky. — Stat.  (1894),  §§  1269,  1270. 

§§  1206-1208.  Louisiana.  —  Rev.    Laws    (1897),    g§ 

Connecticut.— G&n.  Stat.  (1888),  §  1501.  801-803. 

Delaware. — Rev.  Stat.  (1893),  p.  925,  Maine.  —  Rev.  Stat.  (1883),  c.  llS,  §§ 

§  16.  8-14. 

District  of  Columbia.  —  Comp.  Stat.  Maryland.  —  Pub.  Gen.  Laws  (1888), 

(1894),  c.  16,  §§  49-52.  art.  27,  §§  69-71. 
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1.  Provoking*  a  Challenge. 

Form  No.  8067. 

(3  Chit.  Cr.  L.  861.)" 

Middlesex.  The  jurors  for  our  lord  the  king  upon  their  oath  pre- 
sent, that  John  Philipps,  late  of  the  parish  of  St.  Paul,  Covent  Gar- 
den., in  the  county  oi Middlesex,  gentleman,'^  on  the ^r si  day  oi  June, 
m\.\\e  forty-fifth  yt2iX  of  the  reign  of  our  sovereign  \ovd  George  the 
Third,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  king,  defender  of  the  faith,  with  force  and  arms,  at  the 
said  parish  of  St.  Paul,  Covent  Garden,  in  the  said  county  of  Middlesex, 
unlawfully  and  maliciously  intending  to  do  great  bodily  harm  and 
mischief  to  P.  G.  Thomas,  and  to  break  the  peace,  etc.,  on  the  said 
first  day  of  June,  with  force  and  arms,  at  the  parish  of  St.  /*««/ afore- 
said, wickedly  and  maliciously  did  endeavor  to  stir  up,  provoke  and 
excite  the  said  R.  G.  Thomas  to  challenge  the  said  John  Philipps  to 
fight  a  duel  with  him,  the  said  R,  G.  Thomas,  by  then  and  there  writing, 
sending  and  delivering  to  him,  P.  G.  Thomas,  a  scandalous,  malicious, 
and  provoking  letter  from  the  szdd  John  Philipps  to  "the  said  ^.  G. 
Thomas,  to  the  tenor  and  effect  following,  viz :  No.  28,  Orchard- Street, 
1st  June,  iSOS,  Sir  (meaning  the  said  P.  G.  Thomas),  it  will,  I  (meaning 
the  said  John  Philipps)  conclude,  from  the  description  you  gave  of 
your  feelings  and  ideas  with  respect  to  insult,  in  a  letter  to  Mr.  Jones, 


Massachusetts.  —  Pub.  Stat.  (1882),  c. 
202,  §§  9-14. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  9078-9083. 

Minnesota.  —  Stat.  (1894),  §§  6439, 
6488-6495. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1036-1041. 

Missouri.  —  Rev.     Stat.     (1889),     §§ 

3753-3756. 

Montana.  —  Pen.  Code  (1895),  §§  410- 
416,  1562,  1563. 

Nebraska.— Qora^.  Stat.  (1897),  §6658. 

Nevada. — Gen,  Stat.  (1885),  §§  3969, 
4598-4602. 

New  fersey.  —  Gen.  Stat.  (1895),  p. 
1055,  §  31. 

New  Mexico.  —  Comp.  Laws  (1897), 
§^  1077-1081. 

New  F^r>^.  —  Pen.  Code  (1898),  §§ 
185,  234-241. 

No'-th  Carolina.  — Code  (1883),  §§ 
1012,  1013. 

North  Dakota.  —  Rev.  Codes  (1895), 
§§  7078-7082,  7130-7140. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6887. 

Oklahoma.  —  Stat.  (1893),  §§  2129- 
2139.  4937.  4938. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  I 736-1 738. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  492,  §§  1 16-120. 


•Gen.  Laws  (1896),  c. 
Crim.  Stat.  (1893), 
Comp.    Laws 


Rhode  Island. 
277,  §§  7-10. 

South  Carolina. 
§§  28,  113,  125-128. 

South  Dakota.  —  Dak. 
(1887),  §§  6494-6504. 

Tennessee.— Code  (1896),  §§  6664- 
6667,  6941. 

Texas.  —  Pen.  Code  (1895),  arts.  715, 
716. 

Utah.  —  Rev.  Stat.  (1898),  §§  4182- 
4187,  4582,  4583. 

Vermont.  —  Stat.  (1894),  §§  4895- 
4900,  4904. 

Virginia.  —  Code  (1887),  §§  3683- 
3692. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1898),  ^^  7039-7041, 
7052,  7053. 

West  Virginia.  —  Code  (1891),  c.  144, 

§§  19-27. 

Wisconsin. —  Sanb.  &  B.  Anno.  Stat. 
(1889),  g§  4340,  4341,  4369-4371. 

Wyoming.  —  Rev.  Stat.  (1887),  §§ 
876-878,  978. 

For  formal  parts  of  an  indictment,  in- 
formation or  criminal  complaint  in  a 
particular  jurisdiction  consult  the  titles 
Indictments;  Informations;  Criminal 
Complaints,  vol.  5.  p.  930. 

1.  An  indictment  in  these  words  was 
held  sufficient  in  Rex  v.  Philipps,  6 
East  464. 
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of  last  Monday's  date,  be  sufficient  for  me  to  tell  you,  that  in  the  whole 
of  the  Carmarthenshire  election  business,  as  far  as  it  relates  to  me, 
you  have  behaved  like  a  blackguard;  I  shall  expect  to  hear  from  you 
on  this  subject,  and  will  punctually  attend  to  any  appointment  you 
may  think  proper  to  make  (meaning  that  the  said  John  Philipps  would 
punctually  attend  to  any  appointment  that  the  said  R.  G.  Thomas 
might  think  proper  to  make  for  the  purpose  of  his  fighting  a  duel 
with  and  against  the  said  i?.  G.  Thomas'),^  sign^di.  by  the  ?,a\d  John 
Philipps,"  with  intent  to  stir  up,  provoke,  and  excite  the  said 
P.  G.  Thomas  to  challenge  the  said  John  Philipps  to  fight  a  duel  with 
him,  against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

Form  No.  8068.* 

The  district  court  for  the  county  oi  Ramsey  and  state  oi  Minnesota: 
The  State  of  Minnesota 
against 
John  Doe. 

John  Doe  is  accused  by  the  grand-jury  of  the  county  of  Ramsey,  by 
this  indictment,  of  the  crime  of  *  attempting  to  induce  a  challenge, 
committed  as  follows:  The  sddd  John  Doe  on  the  first  day  oiMay^ 
A.  D.  i8P7,  in  the  county  aforesaid,  did  unlawfully  utter,  proclaim  and 
use  certain  words  to  and  concerning  one  Richard  Roe,  with  intent  to 
provoke  and  induce  the  said  ^zV,4ara^^^<f  then  and  there  unlawfully 
and  feloniously  to  give  a  challenge  to  the  said  John  Doe  to  fight  a 
duel  with  deadly  weapons,  with  and  against  the  saixd  Richard  Roe. 

Dated  at  St.  Paul,  in  the  county  of  Ramsey,  the  third  day  of  Octo- 
ber, A.  D.   1 897. 

A  true  bill.  Andrew  Jackson,  foreman  of  the  grand-jury. 

2.  Giving  or  Sending  a  Challenge.^ 

1.  If  there  be  any  doubt  as  to  the  a  challenge  to  fight  a  duel.  Ivey  v. 
words,  lay  them  differently  in  different  State,  12  Ala.  277;  Herriott  v.  State,  i 
counts,  and  add  a  general  count,  not  McMull.  L.  (S.  Car.)  126.  But  in  some 
setting  out  the  words,  but  merely  states  a  challenge  is  defined  by  statute, 
charging  the  defendant  with  having  Minnesota. — Stat.  (1894),  §  6490. 
used  threats  and  opprobrious  language  New  York. —  Pen.  Code  (1898),  §  236. 
to  the  prosecutor,  with  intent,  etc.  Consult  also  statutes  cited  jw/ra,  note 
Archb.    Cr.    PI.  (5th    Am.    from    loth  i,  p.  259. 

Lond.  ed.)  605.  *  Need  Not  Set  Out  Challenge. — The  in- 

2.  Minnesota.  —  Stat.  (1894),  §  6491.  dictment  for  sending  a  challenge  need 
Consult  also  list  of  statutes  cited  supra,  not  set  out  a  copy  of  the  challenge, 
note  I,  p.  259.  State  v.   Farrier,  i  Hawks  (8  N.  Car.) 

3.  Bequisites  of  Indictment,  etc.  —  487.  Nor  the  substance  thereof. 
Generally.  —  For  the  formal  parts  of  an  Brown  v.  Com.,  2  Va.  Cas.  516.  And 
indictment,  information  or  criminal  if  set  out,  a  slight  variance,  in  no  way 
complaint  in  a  particular  jurisdiction  altering  the  sense  thereof,  is  not  fatal, 
consult  the  titles  Indictments;  Infor-  State  v.  Farrier,  i  Hawks  (8  N.  Car.) 
MATioNs  ;  Criminal  Complaints,  vol.  487.  And  the  meaning  of  a  challenge 
5,  p.  930.  may   be   explained  by  parol  evidence. 

For  statutes  relating  to  the  offense  of    Com.  v.  Pope,  3  Dana  (Ky.)  418;  Com. 
sending    a    challenge    see  supra,    note     £».  Hart,  6  J.  J.  Marsh.  (Ky.)  119. 
I,  p.  259.  Place  of  Intended  Fight.  —  The  indict- 

Form  of  Challenge.  —  No  particular  ment  need  not  set  forth  the  place  of  in- 
form of  words  is  necessary  to  constitute     tended  fight.    Ivey  v.  State,  12  Ala.  277. 
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Form  No.  8069. 

(3  Chit.  Cr.  L.  852.)' 

{Commencing  as  in  Form  No.  8067,  and  continuing  down  to  *)  being 
a  person  of  a  wicked  and  malicious  disposition,  and  a  common  duelist, 
fighter,  and  disturber  of  the  peace  of  our  said  lord  the  king,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  first  day  of  June,  a.  d. 
iW5,  with  force  and  arms,  at  the  parish  of  St.  Paul  aforesaid, 
wickedly,  and  maliciously  intending  and  designing  as  much  as  in  him 
lay,  not  only  to  disquiet  and  terrify  one  Samuel  Short,  but  also  the 
said  Samuel  Short  maliciously,  violently,  and  wickedly  to  kill  and 
murder,  and  he,  the  said  Richard  Roe,  his  said  malicious  and  wicked 
intentions  and  designs  the  sooner  to  complete,  perfect,  and  put  in 
practice,  afterwards,  to  wit,  on  the  first  day  of  Jufie  aforesaid,  with 
force  and  arms,  at  the  parish  of  St.  Paul  aforesaid,  did  unlawfully 
and  wickedly  provoke  and  excite  the  said  Samuel  Short  to  fight  a 
duel  against  him,  the  said  Richard  Roe,  with  a  sword,  and  that  he  the 
said  Richard  Roe  a  certain  challenge  in  the  name  of  the  said  Richard 
Roe,  in  the  form  of  a  letter  to  the  said  Samuel  Short  directed,  did 
then  and  there  maliciously,  wickedly  and  diabolically  write  and  cause 
to  be  written,  and  which  said  letter  was  to  the  tenor  and  effect  fol- 
lowing, that  is  to  say:  {Here  set  forth  letter  with  proper  innuendoes  to 
explain  it^,  which  said  challenge,  so  as  aforesaid  written  and  directed, 
he  the  said  Richard  Roe,  afterwards,  to  wit,  on  the  said  first  day  of 
June,  at  the  parish  of  St.  Paul  aforesaid,  maliciously,  and  wickedly, 
to  the  said  Samuel  Short  did  send  and  deliver,  and  cause  to  be  sent 
and  delivered,  to  the  great  damage  and  terror  of  the  said  Samuel 
Short,  to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  {concluding  as  in  Form  No.  8067). 

Form  No.  8070. 

(Precedent  in  Ivey  v.  State,  12  Ala.  277.)' 

*-  f)   7  ^  ^  ama,  /  ^y^^// ^Qm-t,  February  term,  18^7.]^ 

The  grand  jurors  [of  said  county]^  on  their  oaths  present,  that 
Miles  G.  Ivey,  late  of  said  county,  on  the  first  day  of  March,  in  the 
year  of    our  Lord  one    thousand  eight   hundred   and  forty-five,    in 

1.  Precedents.  —  See  also  precedents  where  the  encrfunter  is  to  take  place  be 
in  substantially  this  form  in  State  v.  designated  or  agreed  upon,  or  whether 
Gibbons,  4  N.  J.  L.  45;  Brown  v.  Com.,  or  not  it  is  within  or  without  the  state; 
2  Va.  Cas.  516.  that  to  charge  that  the   prisoner  gave 

2,  This  indictment,  upon  which  there  the  prosecutor  a  challenge  to  fight  in 
was  a  conviction,  was  drawn  under  a  single  combat  is  equivalent  to  averring- 
statute  the  same  as  that  now  in  force,  that  he  challenged  him  to  fight.  See 
and  was  attacked  on  the  ground  that  Ala.  Crim.  Code  (1886),  §  3767,  and 
it  did  not  state  whether  the  challenge  the  statutory  form,  p.  269,  No.  26. 
was  to  fight  in  or  out  of  the  state,  and  And  consult  statutes  cited  supra,  note 
further  on  the  ground  that  it  did  not  i,  p.  259. 

state  who   the   challenged   party  was;         3.  The  words  and  figures  enclosed  by 
the  court  held,  however,  that   the  of-     [  ]  will  not  be  found    in  the   reported 
fense  is  complete  when  the  challenge     case,  but  have  been    added  to  render 
so  to  fight  is  given,  accepted,  or  know-     the  form  complete, 
ingly  carried,  whether  or  not  the  place 
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the  county  aforesaid,  did  unlawfully,  and  verbally,  give  a  challenge 
to  on%  J.  Hesia  Colloway,  to  fight  him,  the  said  Miles  G.  Ivey,  in 
single  combat,  with  a  deadly  weapon,  to  wit,  a  pistol^  against  the 
peace  and  dignity  of  the  state  \oi  Alabama. 

Daniel  Webster,  Solicitor  of  the  third  circuit.  ]  ^ 

Form  No.  8071. 

(Precedent  in  State  v.  Farrier,  i  Hawks  (8  N.  Car.)  487.)* 

[North  Carolina,     \  Superior  Court. 
Johnston  County,  j  Spring  Term,  x2>21.Y- 

The  jurors  for  the  State  upon  their  oath  present,  thsd.  fames  Far- 
rier, late  of  the  county  oi  Johnston,  attorney,  on  the  twentieth  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty,  with  force  and  arms,  at  and  in  the  county  oi  Johnston,  wick- 
edly and  maliciously  intending  and  designing,  as  much  as  in  him  lay, 
not  only  to  disquiet  and  terrify  one  John  M'Leod,  but  also  the  said 
John  M'Leod,  maliciously,  violently,  and  wickedly  to  kill  and  murder, 
did  unlawfully  and  wickedly  provoke  and  excite  the  said  John  M'Leod 
to  fight  a  duel  against  him  the  said  James  Farrier,  with  pistols,  or 
some  other  dangerous  and  mortal  weapons;  and  that  he  the  said 
James  Farrier,  a  certain  challenge,  in  the  name  of  the  said  James  Far- 
rier, in  the  form  of  a  letter  to  the  said  John  M'Leod  directed,  did 
then  and  there  maliciously  write  and  cause  to  be  written;  which  said 
challenge,  so  as  aforesaid  written  and  directed,  he  the  said  Farrier 
afterwards,  to  wit,  on  the  said  twentieth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  twenty,  at  and  in  the 
county  oi  Johnston  aforesaid,  maliciously  and  wickedly,  to  the  said 
John  M'Leod  did  send  and  contrive  to  be  delivered,  and  cause  to  be 
sent  and  delivered,  and  which  said  challenge  in  the  form  of  a  letter 
is  as  follows,  that  is  to  say:  {^Here  was  set  forth  the  letter^.  To  the 
great  damage  of  the  said  John  M'Leod,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  contrary  to  an  act  of 
the  General  Assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State. 

3.  Carrying  and  Delivering"  a  Challenge.^ 

Form  No.  8072. 

(3  Chit.  Cr.  L.  854.) 
{Commencing  as  in  Form  No.  8067,  and  continuing  down  to  *)  intend- 
ing to  procure  great  bodily  harm  and  mischief  to  be  done  to  Richard 
Foe,  late  of  the  same  place,  gentleman,  and  to  incite  and  provoke  the 

1.  The  words  and  figures  enclosed  by  a  challenge  need  not  set  out  a  copy 
[  ]  will  not  be  found  in  the  reported  thereof;  and  that  if  an  attempt  be  made 
case,  but  have  been  added  to  render  to  set  out  a  copy  and  it  varies  slightly 
the  form  complete.              *  from   the  original,  as  by  the  addition 

2.  It  was  held  in  this  case  that  a  chal-  or  omission  of  a  letter,  in  no  wise  alter- 
lenge  to  fight  a  duel  out  of  the  state  is  ing  the  sense,  such  variance  is  not  fatal, 
indictable,  for  its  tendency  is  to  rouse  Consult  statutes  cited  supra,  note 
the  passions  and  produce  an  immediate  i,  p.  259. 

breach  of  the  peace.  It  was  further  3.  See  also  a  precedent  in  State  v. 
held   that  an    indictment   for   sending     Cunningham,  2  Spears  L.  (S.  Car.)  249. 
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said  Richard  Roe  unlawfully  to  fight  a  duel  with  and  against  one 
Samuel  Short,  late  of  the  same  place,  esquire,  on  the  first  day  of  May, 
A.  D.  1799,  with  force  and  arms,  at  the  parish  of  St.  Paul  aforesaid, 
did  unlawfully  and  wickedly  deliver,  and  cause  to  be  delivered,  a 
certain  written  challenge  of  and  from  the  said  Samuel  Short  to  the 
said  Richard  Roe  unlawfully  to  fight  a  duel  with  and  against  the  said 
Samuel  Short,  which  said  written  challenge  is  as  follows,  that  is  to 
say,  (^Here  set  out  the  written  challenge^,  to  the  great  damage  of  the  said 
Richard  Roe,  in  contempt  of  our  said  lord  the  king,  and  his  laws  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  John  Doe  intending  as  aforesaid,  afterwards,  to 
wit,  on  the  same  first  day  of  May  aforesaid,  with  force  and  arms,  at 
the  parish  of  St.  Paul  aforesaid,  unlawfully  and  wickedly  did  deliver, 
and  cause  to  be  delivered,  a  certain  written  challenge  as  from  and 
on  the  part  and  by  the  desire  of  the  said  Samuel  Short  to  the  said 
Richard  Roe  unlawfully  to  fight  a  duel  with  and  against  the  said 
Samuel  Short,  which  said  written  challenge  is  as  follows,  that  is  to  say, 
{Jlere  set  out  the  written  challenge^  to  the  great  damage  of  {concluding 
as  in  first  county. 

Form  No.  8073.' 

(Commencing  as  in  Form  No.  8068,  and  continuing  down  to  *)  carry- 
ing and  delivering  a  challenge  to  fight  a  duel,  committed  as  follows: 
The  sdixd  John  Doe,  on  the  seventh  day  of  May,  a.  d.  i2>97,  in  the 
county  aforesaid,  did  unlawfully  and  knowingly  carry  and  deliver  to 
one  Richard  Roe  a  certain  written  (or  verbal)  message,  purporting 
and  intended  to  be  a  challenge  (or  an  invitation  to  a  combat  with  deadly 
weapons)  of  and  from  one  Samuel  Short  to  the  said  Richard  Roe, 
unlawfully  to  fight  a  duel  with  and  against  the  said  Samuel  Short. 

Dated  {concluding  as  in  Form  No.  8068). 

4.  Accepting"  Challenge. 

Form  No.  8074.' 

State  of  Missouri,  )  In  the  Oregon  Circuit  Court. 

County  of  Oregon,  j      *     February  Term,  a.  d.  i2>97. 

The  grand  jurors  for  the  state  of  Missouri,  summoned  from  the 
body  of  the  county  of  Oregon,  duly  impaneled,  sworn,  and  charged 
to  inquire  within  and  for  the  body  of  the  county  of  Oregon  and  state 
of  Missouri,  upon  their  oath  present  and  charge  that  John  Doe,  late 
of  the  county  of  Oregon,  and  state  of  Missouri,  on  the  first  day  of 
January,  a.  d.  i2>97,  at  and  in  the  county  of  Oregon  and  state  of  Mis- 
souri, did  then  and  there  *  unlawfully,  wilfully,  and  maliciously  accept 
a  written  (or  verbal)  message  from  one  Richard  Roe,  said  message 
purporting  and  intended^  to  be  a  challenge  to  fight  a  duel  with  dan- 
gerous and  deadly  weapons,  with  the  said  Richard  Roe,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

1.  Minnesota.  —  Stat.  (1894),  §  6489.  3754.  Consult  also  list  of  statutes  cited 
Consult  also  list  of  statutes  cited  supra,     supra,  note  i,  p.  259. 

note  I,  p.  259.  3.  In  an   indictment  for  accepting  a 

2.  Missouri.  —  Rev.    Stat.    (1889),    ^     challenge,   where    the   correspondence 
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5.  Fig-hting  a  Duel. 

Form  No.  8075.' 
{Commencing  as  in  Form  No.  807 Ji^  and  continuing  down  to  *)  unlaw- 
fully, wilfully  and  feloniously^  fight  a  duel  with  one  Samuel  Shorty 
then  and  there  being,  with  dangerous  weapons,  to  wit,  with  rapiers, 
to  the  great  hazard  of  the  lives  of  the  said  Samuel  Short  and  John 
Doe,  from  which  said  duel  so  fought  as  aforesaid  by  and  between 
the  said  Samuel  Short  and  John  Doe  no  death  or  bodily  harm  did 
ensue,  against  (concluding  as  in  Form  No.  SOlJf). 


6.  Leaving*  State  to  Eng'ag'e  in  Duelling. 

a.  To  Give  or  Receive  Challenge. 

Form  No.  8076.* 

State  of  Illinois,  )  February  Term  of  the  Greene  Circuit 

Greene  County,   j      '  Court,  \W7. 


which  passed  between  the  parties  was 
set  forth,  it  was  contended  that  the  in- 
dictment was  defective  because  it  failed 
to  aver  that  the  notes  were  intended  as 
a  challenge  and  acceptance  to  fight  a 
duel,  but  the  court  held  that  as  the 
time  at  which  the  parties  should  meet, 
the  weapons  to  be  used,  the  mode  of 
determining  choice  of  ground,  and  the 
right  to  give  the  words  of  command, 
the  distance  the  parlies  should  stand 
from  each  other  and  the  manner  in 
which  they  should  take  positions,  fire, 
and  cease  firing,  were  designated  in  one 
of  the  notes 'set  forth  in  the  indictment, 
it  was  clearly  shown  that  the  note  was 
accepted  as  a  challenge  to  fight  with 
deadly  weapons.  Heffren  v.  Com.,  4 
Mete.  (Ky.)  5. 

But  an  indictment  charging  that  the 
defendant,  unlawfully,  maliciously, etc., 
"  did  accept  from  a  certain  James  Pope 
a  written  challenge,  before  that  time 
composed,  written  and  delivered,  by 
the  said  James  Pope  to  the  saidyis^w 
Rowan,  jr.,  to  fight  him,  the  ^^x^  James 
Pope,  with  deadly  weapons,  to  wit,  with 
pistols,  which  writing  is  as  follows,  that 
is  to  say: 

^July  14th,  1^33,  Sunday  p.  m. 

Mr.  M.J.  Rowan,  Jr.:  Sir  —  Your 
note  oi  July  13th  has  been  handed  me. 
It  will  be  needless  on  my  part  to  say 
your  last  was  not  entirely  satisfactory, 
and  never  was  so  considered  or  deemed 
by  me.  Your  waiver  of  any  modifica- 
tion of  that  note  compels  me  to  require 
that  ultimate  arrangement  customary 
under  such  circumstances. 

Respectfully, 

James  Pope. 


265 


N.  B.  My  friend  Mr.  James  C.  Allan 
will  adjust  my  part  of  the  succeeding 
steps  of  this  controversy.  J.  Pope.' 
And  the  acceptance  of  said  challenge 
was  made  in  the  form  of  and  by  way 
of  letter,  written  and  delivered  by  the 
saidy^Aw  Rowan,  jr.,  to  the  saXd  James 
Pope,  on,  etc.",  and  is  as  follows,  that  is 
to  say: 

'  Louisville,  July  14th,  1^33. 

M.t.  James  Pope:  Sir  —  Your  note  of 
the  14th,  has  just  been  received  by  me, 
and  its  request  shall  be  acceded  to. 
My  friend  Mr.  A.  C.  Bullett,  is  author- 
ized by  me  to  make  the  necessary  ar- 
rangements.    Respe:tfully, 

John  Rowan,  jr.' 
contrary  to  the  form  of  the  statute," 
etc.,  was  held  insuflScient;  without  the 
correspondence,  the  charge  would  have 
been  sufficient;  or  with  it,  had  there 
been  an  averment  that  the  parties  in- 
tended and  understood  the  letter  as  a 
challenge.  Then  the  correspondence 
would  have  been  evidence,  and  other 
proof  would  have  been  admissible,  to 
show  the  intention.  Com.  v.  Rowan,  3 
Dana  (Ky.)  395. 

1.  Missouri.  —  Rev.  Stat.  (1889),  ^ 
3753.  Consult  also  list  of  statutes  cited 
supra,  note  i,  p.  259. 

2.  By  Previous  Agreement.  —  Under 
the  statutes  of  some  of  the  states,  it 
would  be  proper  to  add  "  by  a  previous 
agreement,"  or  "  upon  a  previous 
quarrel."  See,  for  example,  the  fol- 
lowing: 

New  York.  —  Pen.  Code  (1898),  §  234. 
Minnesota.  — Stat.  (1894),  §  6488. 
8.  Illinois.  —  Starr  &  C.  Anno.    Stat. 
(1896),   c.   38,  par.    160.      Consult   also 
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The  grand  jurors,  chosen,  selected  and  sworn,  in  and  for  the  county 
of  Greene,  in  the  name  and  by  the  authority  of  the  people  of  the  state 
of  Illinois,  upon  their  oaths  present :  That  John  Doe,  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven,  at  the  city  of  Carrollton,  in  the  county  of  Greene  afore- 
said, then  and  there  being  an  inhabitant  of  the  state  of  Illi?iois  afore- 
said, did  then  and  there  wilfully,  unlawfully  and  feloniously  leave  the 
state  of  Illinois  aforesaid,  and  go  to  the  city  of  St.  Louis,  in  the  state 
of  Missouri,  for  the  purpose  of  eluding  the  operation  of  the  provisions 
of  the  statutes  of  the  state  of  Illinois  aforesaid  respecting  duelling 
and  challenges  to  fight,  and  with  intent  of  giving  (or  receiving)  a 
challenge  to  fight  a  duel  with  deadly  weapons  to  (or  from)  one 
Richard  Roe-,  and  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, without  the  state  of  Illinois,  to  wit,  at  the  city  of  St.  Louis 
aforesaid,  in  the  state  of  Missouri  aforesaid,  did  knowingly,  wilfully 
and  unlawfully  give  (or  receive)  to  {ox  from)  the  said  Richard  Roe  a. 
challenge  to  fight  a  duel  with  deadly  weapons,^  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  same  state  oi  Illinois. 

Daniel  Webster,  State's  Attorney. 

b.  Agreeing  to  Leave.^ 
Form  No.  8077. 

In  the  Clark  Circuit  Court  of  Indiana,  of  the  March  Term,  i8P7. 
State  of  Indiana 
against 
John  Doe. 

The  grand  jury  of  the  county  of  Clark,  upon  their  oath  present: 
That  John  Doe,  on  the  first  day  oi  January,  a.  d.  i8P7,  at  the  county 
of  Clark,  did  unlawfully  agree  with  one  Richard  Roe  to  go  out  of  the 
state  of  Indiana,  to  wit,  to  the  state  of  Illinois,  for  the  purpose  of 
fighting  a  duel  with  deadly  weapons,  with  and  against  the  said  Richard 
Roe,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Indiana. 

Frank  B.  Butler,  Prosecuting  Attorney. 

7.  Acting'  as  Second. 

Form  No.  8078.* 

The  State  of  Texas  ) 

against  v 

Richard  Roe.        ) 

In  the  name  and  by  the  authority  of  the  State  of  Texas.  The 
grand  jurors  for  the  county  oi  Freestone,  state  ^foresaid,  duly  organ- 
list  of  statutes  cited  supra,  note  i,  1977.  Consult  also  list  of  statutes  cited 
p.  259.  supra,  note  i,  p.  259. 

1.  Overt  Act. —  The  averment  of  an  3.  Texas.  —  Pen.  Code  (1895),  art. 
overt  act  is  necessary  under  the  Illi-  715.  Consult  also  list  of  statutes  cited 
nois  statute.  supra,  note  I,  p.  259. 

2.  Indiana.  —  Horner's  Stat.  (1896),  § 
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ized  as  such  at  the  October  term,  a.  d.  i897,  of  the  District  Court  for 
said  county,  upon  their  oaths  in  said  court  present:  That  on  the 
first  day  of  July^  a.  d.  \W6,  in  the  county  and  state  aforesaid,  Samuel 
Short  and  William  West  did  engage  with  each  other  in  a  duel  with 
deadly  weapons,  and  that  the  sdiid  Richard  Roe  did  then  and  there 
unlawfully  and  knowingly  act  as  second  to  the  said  Samuel  Short  in 
said  duel,  against  the  peace  and  dignity  of  the  state  of  Texas. 

Andrew  Jackson,  Foreman  of  the  Grand  Jury. 

8.  Consenting^  to  Act  as  Second. 

Form  No.  8079.' 

Georgia,  Sumter  County. 

The  grand  jurors,  selected,  chosen  and  sworn,  for  the  county  of 
Sumter,  to  wit  (insert  names  of  grand  Jurors^,  in  the  name  and  behalf 
of  the  citizens  of  Georgia,  charge  and  accuse  Richard  Roe,  of  the 
county  and  state  aforesaid,  with  the  offense  of  consenting  to  become 
a  second  in  a  duel,  for  that  the  ssad  Richard  Roe,  on  tht  fifteenth  day 
oi  Afarch,^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven,  at  Anderson,  in  the  county  and  state  aforesaid,  did  then 
and  there  unlawfully,  knowingly  and  wilfully  consent  to  become  and 
act  as  a  second  in  a  certain  duel  (or  combat^  unlawfully  to  be  fought 
with  deadly  weapons  by  and  between  certain  persons  whose  names 
to  the  grand  jurors  aforesaid  are  unknown,  contrary  to  the  laws  of 
said  state,  the  good  order,  peace  and  dignity  thereof. 

Daniel  Webster,  Solicitor-General. 

June  Term,  Superior  Court,  a.  d.  i2>97. 

9.  Concealing"  Knowledge  of  Challenge. 

Form  No.  8080.^ 

In  the  Court  of  Quarter  Sessions  of  the  Peace,  for  the  County  of 
Luzerne,  September  Term,  a.  d.  \W7. 
County  of  Luzerne,  ss. 

The  grand  inquest  for  the  commonwealth  of  Pennsylvania,  inquiring 
for  the  county  of  Luzerne,  upon  their  respective  oaths  do  present: 
'Y\v2X  John  Doe,  late  of  said  county,  on  t\^^  first  day  oi  February,  a.  d. 
18^7,  at  the  county  aforesaid,  unlawfully  gave  a  challenge  to  (or 
received  a  challenge  front)  one  Richard  Roe  to  fight  at  swords,  and  that 
one  Samuel  Short,  late  of  said  county,  not  being  a  party  to  the  chal- 
lenging aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
in  the  county  aforesaid,  then  had  knowledge  of  the  fact  of  the  chal- 
lenging as  aforesaid,  and  the  said  Samuel  Short,  having  such  knowl- 

1.  Georgia. — 3    Code    (1895),  §    349.     gravamen  of  the  offense  being  the  con- 
Consult  also  list  of  statutes  cited  jw/ra,     sent.     Harris  v.  State,  58  Ga.  332. 
note  I,  p.  259.  2.  Time  and  place   should   be   stated 

If  the  indictment  allege  that  the  con-  with  reasonable  certainty.  Harris  v. 
sent   to   act  as  second  in   a  duel  was     State,  58  Ga.  332. 

given  in  the  state  of  Georgia,  it  is  im-  3.  Pennsylvania.  —  Bright.  Pur.  Dig. 
material  where  the  duel  was  fought,  the     (1894),  p.  493,  §  118.     Consult  also  list 

of  statutes  cited  supra,  note  i,  p.  259. 
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edge  as  aforesaid,  did  then  and  there  unlawfully  conceal  the  same, 
and  did  not  inform  thereof,  contrary  to  the  form  of  the  act  of  general 
assembly  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  commonwealth  of  Pennsylvania. 

Daniel  Webster,  District  Attorney. 

10.  Posting  One  for  Failure  to  Fight. 

Form  No.  8  o  8  i .' 

State  of  Michigan.  The  Circuit  Court  for  the  County  of  Lenawee, 
of  the  May  Term,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-eight. 

Lenawee  County,  ss.  Daniel  Webster,  prosecuting  attorney  in  and 
for  the  county  of  Leftawee  aforesaid,  for  and  in  behalf  of  the  people 
of  the  state  of  Michigan,  comes  into  said  court  in  the  May  term 
thereof,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eight,  and  gives  the  court  here  to  understand  and  be  informed 
\.\\2it  Richard  Roe,  late  of  the  township  oi  Adrian  in  the  county  afore- 
said, heretofore,  to  wit,  on  the  first  day  oi  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-eight,  at  the  town- 
ship oi  Lenawee  aforesaid,  did  unlawfully  post  oxi^  Samuel  Short  for 
not  fighting  a  duel  with  him  the  said  Richard  Roe  {ox  for  not  sending 
or  accepting  a  challenge  to  or  from  the  said  Richard  Roe),  by  then  and 
there  {Here  state  the  manner  of  posting'),  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  Michigan. 

Daniel  Webster,  Prosecuting  Attorney. 

11.  Against  Officer  for  Failing  to  Use  Authority  to 
Prevent  Duel. 

Form  No.  8  o  8  2 .« 

In  the  Superior  Court  of  the  County  of  Modoc,  State  of  California, 
Monday  the  eighth  day  of  March,  a.  d.  i8S7. 
The  People  of  the  State  of  California 
against 
John  Doe. 

John  Doe  is  accused  by  the  grand  jurors  of  the  county  of  Modoc, 
by  this  indictment,  of  the  crime  of  failing  to  use  and  exert  his  official 
authority  to  prevent  a  duel,  committed  as  follows:  The  said  John 
Doe,  on  the  second  6.a.y  oi  January  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-seven,  was  an  officer  bound  to  preserve  the 
peace,  to  wit,  the  sheriff  {or  other  officer)  of  the  county  aforesaid,  duly 
elected  and  qualified  as  such,  and  exercising  the  duties  of  his  office, 
on  said  second  day  oi  January,  in  said  county;  that  the  said  John  Doe, 
then  and  there  being  such  officer  as  aforesaid,  was  informed  and  had 

1.  Michigan.  —  How.  Anno.  Stat.  2.  California.  —  Pen.  Code  (1897),  § 
(1882),  §  9083.  Consult  also  list  of  230.  Consult  also  list  of  statutes  cited 
statutes  cited  supra,  note  i ,  p.  259.  supra,  note  i,  p.  259. 
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knowledge  of  the  intention  on  the  part  of  one  Richard  Roe  and  one 
Samuel  Short,  then  and  there  unlawfully  to  fight  a  duel  with  each 
other  with  deadly  weapons,  and  the  ?,a.\6./ohn  Doe,  having  such  knowl- 
edge as  aforesaid,  then  and  there  did  not  use  and  exert  his  authority 
to  arrest  the  said  Richard  Roe  and  Samuel  Short  and  prevent  said 
duel,  but  unlawfully  refused  and  neglected  to  perform  his  duty  in  that 
regard,  contrary  to  the  form,  force  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  California. 

Daniel  Webster,  Prosecuting  Attorney. 


II.  Civil  actions.i 
1.  To  Recover  Penalty. 

Form  No.  8083. 

(Precedent  in  Heard  v.  Faris,  i  Litt.  (Ky.)  246.) 

Scott  County  and  Circuit,  ss. 
Moses  A.  Faris,  who  sues  as  well  for  the  commonwealth  of  Kentucky 
as  for  himself,  complains  of  Morgan  A.  Heard,  in  custody,  etc.,  of  a 
plea  that  he  render  unto  our  said  commonwealth  and  the  said  M.  A. 
Faris,  who  sues  as  aforesaid,  the  sum  of  ^00,  which  he  owes  to  and 
unjustly  detains  from  the  said  commonwealth  and  the  said  Faris,  who 
sues  as  aforesaid,  for  this,  to  wit,  that  the  said  defendant,  on  the 
fifteenth  day  of  October,  in  the  year  iS20,  in  the  county  and  circuit 
aforesaid,^  did,  by  word,  challenge  him,  the  said  M.  A.  Paris,  to  fight 
a  duel  With,  pistols,  contrary  to  the  act  of  assembly  in  that  case  made 
and  provided;  whereby,  an  action  accrued  to  the  said  Faris,  who 
sues  as  aforesaid,  to  require  and  to  have  the  aforesaid  sum  of  money. 
Nevertheless,  the  said  defendant,  although  often  required,  hath  not 
paid  the  aforesaid  sum  to  said  commonwealth  or  the  said  Faris,  who 
sues  as  aforesaid,  or  any  part  thereof,  but  the  same  to  pay  hath 
entirely  failed  and  refused,  to  the  damage  of  the  plaintiff;  wherefore, 
he  sues,  etc. 

1.  For  the  formal  parts  of  a  com-  in  the  declaration  must  be  understood 
plaint,  petition  or  declaration  in  a  par-  to  charge  the  challenge  to  have  been 
ticular  jurisdiction  consult  the  titles  given  in  this  state;  that  while  the  decla- 
CoMPLAiNTS,  vol.  4,  p.  1019;  Declara-  ration  contained  no  express  averment 
TioNS,  vol.  6,  p.  244.  that   the   challenge  was   given    in    the 

2.  This  declaration  was  objected  to  state  of  Kentucky,  it  did  allege  the 
on  the  ground  that  it  was  insufficient  challenge  was  given  in  the  county  and 
in  not  alleging  the  challenge  to  have  circuit  of  Scott,  and  the  court  is  bound 
been  given  in  the  state  of  Kentucky,  judicially  to  know  that  the  county  and 
but  the  court  held  that,  although  the  circuit  of  Scott  is  within  the  state  of 
challenge  must  have  been  given  in  the  Kentucky,  and  whatever  the  court  is 
state,  to  subject  the  accused  to  the  pen-  bound  judicially  to  know  need  not  be 
alty  of  the  act  under  which  the  action  expressl  ■  averred  in  pleading. 

was  brought,  the  allegations  contained 
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2.  For  Debts  of  Deceased. 

Form  No.  8084.' 

{Caption  and  commencement  as  in  Form  No.  5910?) 

I.  That  on  the ^rst  dsiy  of  December,  a.  d.  i897,  at  the  said  city 
and  county  of  San  Francisco.,  one  Samuel  Short  executed  to  plaintiff 
his  promissory  note  in  writing,  of  which  the  following  is  a  copy; 
{Here  set  out  a  copy  of  the  note). 

II.  That  said  note  has  not  been  paid,  nor  any  part  thereof,  and 
the  entire  principal  sum  of  said  note  with  interest  from  ssixd  first  day 
of  December,  iS97,  is  now  due. 

III.  That  on  the  first  day  of  January,  \W8,  the  defendant  Richard 
Roe  did  kill  and  slay  the  said  Samuel  Short  in  a  duel,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

IV.  That  thereby  the  defendant  became  liable  for  the  debts  of  the 
said  Richard  Roe,  so  slain  as  aforesaid. 

Wherefore  the  plaintiff  prays  judgment  against  the  defendant  for 
{concluding  as  in  Form  No.  5910). 

1.  California.  —  Civ.  Code  (1897),  §  minor  children,  in  such  manner  and 
3347.  at  such  cost,  either  by  aggregate  corn- 

Support  of  Wife  or  Widow.  —  It  is  pro-  pensation  and  damages  to  each  or 
vided  in  California  that  if  any  person  by  a  monthly,  quarterly  or  annual  aU 
slay  or  permanently  disable  another  lowance,  to  be  determined  by  the  court, 
person  in  a  duel  in  that  state  the  slayer  Cal.  Civ.  Code  (1897),  §  3347.  A  similar 
must  provide  for  the  maintenance  of  provision  exists  in  Kentucky.  See  Ky. 
the  wife  or  widow  of  the  person  slain  Stat.  (1894),  §  5. 
or  permanently  disabled,  and   for  the   ■ 

270  Volume  7. 


DUPLICITY. 

See    the    titles    DEFINITENESS    AND     CERTAINTY    IN 
PLEADING,  vol.  6,  p.  273;  DEMURRERS,  vol.  6,  p.  294. 


DURESS. 

By  W.  R.  Buckminster. 

I.  DURESS  BY  IMPRISONMENT,  271. 

1.  Of  Defendant^  272. 

2.  Of  Defendanf  s  Relative,  273. 

II.  DURESS  BY  THREATS,  273. 

1.   Of  Criminal  Prosecution,  273, 

a.  By  Instituting  Proceedings,  274. 

b.  By  Pressing  Prosecution  Already  Begun,  274. 
a.    Of  Intprisonment,  274. 

8.   Of  Violence,  275. 

a.  To  Defendant,  275. 

b.  To  Defendant" s  Relative,  276. 

CROSS-REFERENCES. 

For  Forms  in  Actions  to  Recover  Money  Paid  Under  Duress,  see  the 

title  MONEY  HAD  AND  RECEIVED. 
For  Forms  in  Actions  to  Set  Aside  Contracts  Made  Under  Duress,  see  the 

title  RESCISSION  AND  CANCELLATION. 

I.  DURESS  BY  IMPRISONMENT.! 

1.  Beqoisites   of  Plea,    etc.  —  For  the  the  duress  in  the  procurement  of  the 

formal  parts  of  an  answer  or  plea  in  a  note,  is  not  by  such  detail,  even  if  un- 

particular  jurisdiction  consult  the  titles  necessary,  vitiated.     Bingham  v.  Ses- 

Answers  in  Code  Pleading,  vol.  i,  p.  sions,  6  Smed.  &  M.  (Miss.)  13. 
799;  Pleas.  ^^ Duress." —  It  is  not  necessary  to  use 

Must  Aver  Facts.   —  An  answer  or  the   word  "duress"  in  a  plea  thereof, 
plea  setting    up  duress  must  aver  the  yet  facts  constituting  it  must  be  prop- 
facts   constituting   it.      Richardson   v.  eriy  set  forth.     Gates  v.  Dundon,  (City 
Hittle,  31    Ind.  119;  Commercial  Bank  Ct.)  18  N.  Y.  Supp.  149. 
V.  Rochester,  41  Barb.  (N.  Y.)  341.  Verification.  —  An  answer  setting  up 

Unnecessary    Detail.  —  A  plea  to  an  duress  is  insufficient  without  a  verifica- 

action    on    a  note    that   the   note   was  tion.     Parkison  v.  Boddiker,   10  Colo, 

obtained  by  duress,  and  setting  forth  in  503. 
a  detail  of  circumstances  the  nature  of 
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1.  Of  Defendant. 

Form  No.  8085. 
(2  Chit.  PI.  (3d  Am.  ed.)  513.)* 
In  the  King's  Bench. 

Trinity  Term,  51  Geo.  III. 
Hie  hard  Roe 
ats. 
John  Doe. 

And  the  said  Richard  Roe,  hy  Joseph  Story  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  etc.  ,2  and  says  that  the  said 
John  Doe  ought  not  to  have  or  maintain  his  aforesaid  action  against 
him,  because  he  says  that  he,  the  said  Richard  Roe,  at  the  time  of 
making  of  the  said  writing,  to  wit,  on  the  said  first  day  of  June, 
A.  D.  \W3,  aforesaid,  at  the  parish  of  St.  Paul,  Covent  Garden,  afore- 
said, was  unlawfully  imprisoned  by  said  John  Doe,  and  others  in 
collusion  with  him,  and  then  and  there  detained  in  prison  until  by 
the  force  and  duress  of  imprisonment  of  him  the  said  Richard  Roe, 
he  gave  the  said  writing  and  delivered  the  same  to  the  said  John 
Doe  as  his  deed,  and  this  he,  the  said  Richard  Roe,  is  ready  to 
verify.*  Wherefore  he  prays  judgment  if  the  said  John  Doe  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  etc. 

Form  No.  8086. 

(Conn.  Prac.  Act,  p.  209,  No.  380.) 

John  Doe     )  Superior  Court, 

vs.  >  Hartford  County, 

Richard  Roe.  )  January  Term,  iZSO. 

Answer. 
The  defendant  at  the  time  of  making  said  contract  was  imprisoned 
by  the  plaintiff  and  others  in  collusion  with  him  and  then  and  there 
detained  until,  by  the  force  and  duress  of  imprisonment,  the  defend- 
ant made  and  delivered  the  same. 

By  Joseph  Story,  his  attorney. 

Form  No.  8087. 

(Mass.  Pub.  Stat.  (1882),  c.  167,  §  94.) 

John^Doe      )  Suffolk,  Sup.  Ct. 

D-  L^j   D      C  Defendant's  Answer. 
Richard  Roe.  ) 

And  as  to  the  contract  mentioned  in  the  plaintiff's  third  count,  he 

says  that  at  the  time  of  its   execution  he  was  kept  in  imprisonment 

by  the  plaintiff,  and  executed  the  contract  through  the  force  of  that 

imprisonment. 

By  his  attorney, 

Joseph  Story. 

1.  See  also  forms  in   5  Wentw.  PI.        2.  See  ante,  vol.  2,  note  2,  p.  109. 
496;  2    Rev.  Swift's  Dig.    633;  Tilling- 
hast's  F.  490. 
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2.  Of  Defendant's  Relative. 

Fofm  No.  8o8  8. 

In  the  Superior  Court  for  the  County  of  Los  Angeles,  State  of 
California. 

John  Doe,  plaintiff,       ) 

against  >•  Defendant's  Answer. 

Richard  Roe,  defendant.  ) 

The  defendant,  answering  to  the  complaint  of  the  plaintiff  herein, 
says: 

I.  That  at  the  time  of  the  making  and  delivery  of  the  note  in  the 
complaint  mentioned,  Sarah  Roe,  the  daughter  of  the  said  defendant, 
had  been  unlawfully  imprisoned,  and  was  then  and  there  kept  in 
unlawful  imprisonment,  by  the  said  plaintiff. 

II.  That  to  rescue  his  said  daughter  from  said  imprisonment,  and 
to  procure  the  plaintiff  to  release  her  therefrom,  under  duress  thereof, 
and  upon  no  consideration,  the  defendant  made  and  delivered  to  the 
plaintiff  said  note. 

Joseph  Story, 
Defendant's  attorney. 
{Verification^ 

II.  DURESS  BY  THREATS. 

1.  Of  Criminal  Prosecution.^ 


1.  For  the  form  of  verification  in  a 
particular  jurisdiction  consult  the  title 
Verifications. 

2.  Insofficient  Forms.  —  An  answer  al- 
leging "  that  at  about  the  time  of  the 
execution  and  delivery  of  the  note  and 
mortgage,  George  N.  Lyman  charged  the 
defendant,  Timothy  J.  Mapes,  with  the 
crime  of  larceny,  in  stealing  from 
Geors^e  N.  Lyman  a  large  sum  of  money, 
and  threatened  to  prosecute  the  de- 
fendant, Timothy  J.  Mapes,  in  a  crimi- 
nal prosecution  for  the  offense  and  send 
him  to  the  state  prison,  alleging  that  he 
had  ample  proof  of,  and  he,  George  N. 
Lyman,  knew  of  the  commission  of  the 
same,  and  pretended  that  nothing  could 
prevent  the  conviction  of  Timothy, 
unless  David  and  Timothy  would  pay 
and  remunerate  him  for  refraining  to 
prosecute  Timothy,  and  suppressing 
the  prosecution  for  the  offense  of 
larceny,  and  George  N.  Layman  then 
proposed  to  Timothy  and  David  P. 
Mapes,  his  father,  that  he  would  com- 
pound and  cancel  the  offense  of  larceny 
and  refrain  and  suppress  all  prose- 
cutions against  Timothy  ioTX.heoS.ense, 
and  would  not  in  any  event  prosecute 
Timothy  for  the  same,  nor  give  any 
evidence  thereof,  provided  Timothy  and 


David  P.  Mapes,  his  father,  would 
execute  and  deliver  to  him  a  promis- 
sory note  for  the  sum  oi  fifteen  hundred 
dollars,  and  David  P.  Mapes  and  Ruth. 
his  wife,  would  secure  the  payment  of 
the  same  by  executing  and  delivering  a 
mortgage  on  real  estate,"  is  insufficient. 
It  must  either  confess  the  felony  and 
allege  a  threatened  prosecution  or  else 
allege  that  a  prosecution  had  actually 
been  commenced  at  the  time  of  the  mak- 
ing of  the  note.  Catlin  v.  Hanton,  9  Wis. 
476.  To  the  same  effect  see  Steuben 
County  Bank  v.  Mathewson,  5  Hill 
(N.  Y.)  249. 

An  affidavit  of  defense  in  the  fol- 
lowing form  is  not  sufficient. 

"Affiant  further  avers  that  the  exe- 
cution by  him  of  said  bond  was  entirely 
without  consideration  of  any  character 
to  him,  and  that  the  only  consideration 
to  fohn  S.  Kirschner,  the  principal 
therein,  was  a  consideration  invalid  in 
law  in  that  it  was  given  by  him  and 
accepted  by  the  obligees  for  the  pur- 
pose of  compounding  and  settling  a 
charge  of  embezzlement  committed  by 
said  Kirschner  while  acting  as  financial 
secretary  of  Local  Union  No.  too,  of  the 
Cigarmakers'  Lnternational  Union  of 
America,     and     after     the    execution 
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a.  By  Instituting  Proceedings. 
Form  No.  8089.' 

{Caption  as  in  Form  No.  8081.') 

And  the  defendants  further  say,  that  the  plaintiffs  threatened  to- 
criminally  prosecute  the  said  John  G.  Hiller  for  an  alleged  embezzle- 
ment of  the  sum  of  one  hundred  and  twenty-six  53-100  dollars,  money 
belonging  to  the  plaintiffs,  and  in  consideration  of  compounding  said 
felony  the  defendants  gave  to  the  plaintiffs  the  note  declared  on,  and 
said  consideration  was  illegal. 

By  their  Attorney, 

Wm.  C.  Fabens. 

b.  By  Pressing  Prosecution  Already  Begun. 

Form  No.  8090.' 

{Caption  as  in  Form  No.  8087.') 

Defendants  further  say  that  said  alleged  note  was  given  to  settle  a 
criminal  prosecution  for  larceny  instituted  on  the  complaint  of  said 
Frank  W.  Keyes,  the  payee  named  in  said  note,  against  said  Charles 
M.  Keyes,  one  of  the  makers  thereof,  and  pending  at  the  time  of  the 
date  of  said  note,  before  the  District  Court  of  Southern  Berkshire 
holden  at  Great  Barrington,  in  said  county,  and  in  consideration  of 
the  giving  of  said  note  said  Frank  W.  agreed  with  and  promised 
defendants  not  to  press  said  prosecution,  and  to  use  his  influence  not 
to  have  the  same  enforced  and  prosecuted  against  said  Charles  J/., 
of  all  which  the  said  Gorham  had  knowledge  when  said  note  came  into 
his  hands,  and  said  note  is  void  in  the  hands  of  said  Gorham,  being 
given  for  an  illegal  consideration. 

{Signature  as  in  Form  No.  8089.) 

2.  Of  Imprisonment.3 

Form  No.  8091. 

(5  Went.  PI.  497-) 
{Commencing  as  in  Form  No.  8085,  and  continuing  down  to  *.)     And 

thereof,  the  said  obligees  in  considera-  ords  in  Gorham  v.  Keyes,   137  Mass. 

tion  thereof  released  the  said  Kirschner  583.     The  defendant  filed  several  pleaSj 

from  all  liability  to  prosecution  for  said  but  only  that  of  duress  is  given, 

crime  of  embezzlement."  See   the  substance  of  a  similar  an- 

It  should  have    further  alleged  that  swer  in  McMahon  v.  Smith,  47  Conn, 

criminal  proceedings  had  been   begun  221. 

or     threatened    with    the    purpose    of  3.  Instifficient  Form.  —  An  answer  to  a 

coercing  the  defendants  to  execute  the  suit   upon   a  promissory   note   by  the 

bond.     Portner  v.    Kirschner,  i6g  Pa.  endorsees  which  alleges  "  that  said  note 

St.  472.  was  executed  by  him,  and  delivered  ta 

1.  This  form  is  copied  from  the  rec-  the  payees  without  any  good,  valid, 
ords  in  Bowman  v.  Hiller,  130  Mass.  valuable  or  legal  consideration,"  and 
153.  Several  pleas  were  filed  in  this  "  that  it  was  obtained  and  procured  by 
case,  but  only  the  plea  of  duress  is  fraud  and  threats  of  a  criminal  prose- 
given,  cution  against  the  defendant,  and  under 

2.  This  form  is  copied  from  the  rec-  the  fear  and  terror  occasioned  thereby," 
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for  further  ^  plea  in  this  behalf  he  the  said  James,  by  leave  of  the 
court  first  had  and  obtained  according  to  the  form  of  the  statute  in 
such  case  made  and  provided  says,  that  he  ought  not  to  be  charged 
with  the  said  debt  by  reason  of  the  said  supposed  writing-obligatory; 
because  he  says,  that  before  the  making  of  the  said  writing-obligatory, 
to  wit,  on  the  twenty-fifth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  ?isi6.five,  2X  Falmouth,  aforesaid,  they  the 
said  plaintiffs  threatened  and  menaced  the  said  James  to  imprison 
and  cause  him  to  be  committed  to  prison,  unless  he  would  seal  and 
execute  the  said  supposed  writing-obligatory,  with  the  said  condition 
above  set  forth,  and  that  he  the  said  James  afterwards,  to  wit,  on  the 
twenty-fifth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  2iX\<\  five,  through  fear  of  the  said  menaces  and  threats, 
made  the  said  condition,  to  wit,  at  Falmouth  aforesaid,  and  this  he  is 
ready  to  verify;  wherefore  he  prays  judgment  {concluding  as  in  Form 
No.  8085). 

3.  Of  Violence.2 

a.  To  Defendant. 

Form  No.  8092. 

(Conn.  Prac.  Act,  p.  209,  No.  381.) 

{Caption  as  in  Form  No.  8086. ) 

The  instrument  in  the  complaint  mentioned  was  obtained  from  the 
defendant  by  the  plaintiff,  and  others  in  collusion  with  him,  by  duress 
of  the  defendant  in  threatening  the  defendant  with  bodily  harm,  in 
consequence  of  which,  and  in  fear  thereof,  the  defendant  executed 
said  instrument. 

{Signature  as  in  Form  No.  8086.') 

Form  No.  8093. 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Utah  in  and  for  the  County  oi  Juab. 

John  Doe,  plaintiff,       ^ 

against  v  Answer  of  defendant. 

Richard  Foe,  defendant.  )' 

Richard  Roe,  defendant  in  the  above  entitled  action,  answers  to 
the  complaint  therein: 

is  insufficient  because  it  fails  to  show  Insufficient  Form.  —  An  answer  stat- 
distinctly  that  the  threats  were  of  ing  in  the  matter  of  duress:  "  But  the 
unlawful  imprisonment,  that  the  de-  defendant,  being,  at  that  time,  in 
fendant  was  put  in  actual  fear  of  such  extremely  bad  health  and  in  a  low  con- 
imprisonment,  and  executed  the  note  dition  of  physical  and  nervous  prostra- 
by  reason  of  such  fear.  Knapp  v.  tion,  was  not  able  to  withstand  the 
Hyde,  60  Barb.  (N.  Y.)  80.  threats,  intimidation,  and  overbearing 

1.  This  plea  was  preceded  by  a  plea  persistency,  then  and  there  employed 
of  actual  imprisonment  and  by  other  by  the  plaintiff  in  enforcing  his  said 
pleas.  For  the  former  plea  see  supra,  unjust  demand;  and,  because  of  the 
Form  No.  8085.  defendant's  said  inability,  and  for  no 

2.  Precedents,  —  For  other  forms,  other  reason,  the  defendant  finally 
where  the  duress  consisted  in  threats  yielded  to  the  plaintiff,  and  signed  the 
of  violence,  see  2  Rev.  Swift's  Dig.  note  here  sued  on,"  is  insufficient  from 
623,  632;  Tillingh.  F.,  p.  489.  failure  to  aver  the  nature  of  the  threats, 
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I.  That  the  note  therein  mentioned  was  extorted  and  obtained 
from  him  by  threats  of  personal  violence,  and  was  executed  by  him 
under  compulsion  of  fear  that  said  threats  would  be  carried  out  and 
performed. 

II.  That  the  said  note  was  executed  by  the  said  defendant  without 
any  consideration  therefor, 

Joseph  Story,  Attorney  for  Defendant. 
{Verification^^ 

b.  To  Defendant's  Relative. 

Form  No.  8094.^ 

{Caption  as  in  Form  No.  8087.) 

And  the  defendant  comes  and  denies  each  and  every  allegation  in 
the  plaintiff's  writ  and  declaration,  and  further  answering  says  that 
the  said  note  is  wholly  without  consideration  on  her  part  and  was 
given  for  the  debt  and  obligation  of  her  husband,  Benjamin  Snow,  and 
that  her  signature  to  said  note  was  obtained  under  duress,  threats 
and  intimidation,  and  that  said  note  is  null  and  void  so  far  as  her 
signature  is  concerned. 

And  further  answering  she  says  that  her  signature  to  said  note  was 
obtained  under  duress,  threats,  and  the  fear  that  her  refusal  to  sign 
said  note  would  result  in  great  personal  injury  to  or  the  death  of  her 
said  husband  Benjamin  Snow,  and  she  further  says  that  the  plaintiff 
well  knew^  that  she  was  the  wife  of  said  Benjamin  Sfiow,  that  said 
note  was  without  consideration  on  her  part,  and  that  the  defendant 
did  not  sign  said  note  voluntarily,  but  under  duress,  threats  and 
intimidation. 

By  her  attorneys,  Norcross  &'  Hartwell. 

intimidation,  and  overbearing  persist-  records    in    Fairbanks    v.     Snow,    145 

ency,   and   that   the   defendant   feared  Mass.  153. 

the  execution  of  the  threats.     Murdock  3.  Notice    to    Indorsee    of    Negotiable 

V.  Lewis,  26  Mo.  App.  234.  Paper,  —  The  maker's  plea  of  duress  is 

1.  For  the  form  of  verification  in  a  not  sufficient  as  against  the  indorsee 
particular  jurisdiction  consult  the  title  unless  it  alleges  notice  to  him,  Mc- 
Verifications.  Clintick  v.  Johnston,  i  McLean  (U.  S.) 

2.  This  answer  is  copied   from  the  414. 

876  Volume?. 


EASEMENTS. 
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EAVESDROPPING. 

By  Joseph  R.  Long. 

I.  AT  COMMON  LAW,  277. 
II.  UNDER  STATUTES,  278. 

I.  AT  COMMON  LAW.i 
Form  No.  8095. 
(Precedent  in  State  v.  Pennington,  3  Head  (Tenn.)  299.)* 
[State  of  Tennessee,  \  Circuit  Court. 
Scott  County.  f  February  Term,  A.  d.  18JP, 

The  grand  jurors  of  the  state  of  Tennessee,  duly  elected,  impaneled, 
sworn  and  charged  to  inquire  in  and  for  the  body  of  the  county 
aforesaid,  upon  their  oath  aforesaid  present:  T\\dX  Fielding  Penning- 
ton, late  of  the  county  of  Scott,  on  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  Sind  fifty -nine,  at  the 
county  of  Scott  aforesaid,]^  unlawfully  and  stealthily  did  approach 
and  come  near  to  the  room  where  the  jurors  aforesaid  were  then  and 
there  assembled  for  the  purpose  of  considering  and  transacting  such 
business  as  was  properly  before  them  as  jurors,  as  aforesaid;  the 
said  jurors  then  and  there  being  convened  and  assembled,  as  a  grand 
jury  for  the  county  oi  Scott,  he,  the  said  defendant,  then  and  there 
being,  as  aforesaid,  did  unlawfully,  for  the  purpose  of  listening  to 
and  overhearing  what  was  then  and  there  said  and  done,  did  then 
and  there  unlawfully  and  stealthily  eavesdrop,  and  listen  to  the  pro- 
ceedings in  the  room  aforesaid,  and  was  then  and  there  guilty  of  the 
crime  of  eavesdropping,  to  the  evil  example  [of  all  others  in  like  case 
offending  and  against  the  peace  and  dignity  of  the  state. 

Daniel  Webster,  Attorney  General.]^ 

1.  Eavesdropping  is  indictable  at  ment  quashing  this  presentment  and 
common  law.  4  Bl.  Comm.  168;  i  Bish.  remanded  the  case  for  trial,  saying: 
Cr.  L.  1122;  State  z/.  Williams,  2  Overt.  "The  indictment  was  drawn  up  in 
(Tenn.)  108;  State  v.  Pennington,  3  haste,  and  if  not  void,  it  is  certainly 
Head  (Tenn.)  119.  without  form.     Yet,   it  is   easy  to  see 

For  form  of  an  indictment  see  2  Bish.  from  it  what  is  the  charge  to  be  an- 
Cr.  Proc,  g  312.  swered,  and  it  is  set  forth  with  reason- 

2.  This  indictment  was  quashed  by     able  certainty." 

the  circuit  court  and  the  state  appealed.         3.  The   words  and   figures   enclosed 
The  supreme  court  reversed  the  judg-     by  [  ]  will  not  be  found  in  the  reported 
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II.   UNDER  STATUTES.! 

Form  No,  8  o  9  6  .^ 

Supreme  Court,  County  of  Suffolk. 
The  People  of  the  State  of  New  York 
against 
John  Doe. 

The  grand  jury  of  the  county  of  Suffolk^  by  this  indictment,  accuse 
John  Doe  of  the  crime  of  eavesdropping,  committed  as  follows:  The 
said  John  Doe,  on  the  first  day  of  January.,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight,  at  the  town  of  Babylon, 
county  and  state  aforesaid,  did  then  and  there  unlawfully  and 
secretly  loiter  about  a  certain  dwelling-house  {or  other  building)  there 
situate,  the  property  of  one  Richard  Roe,  with  intent  to  overhear  dis- 
course therein,  and  to  repeat  and  publish  the  same  to  vex,  annoy 
and  injure  the  said  Richard  Roe  (or  certain  persons  to  the  jurors  afore- 
said unknown) 

Daniel  Webster, 
District  Attorney  of  the  County  of  Suffolk. 

case,   but  have  been   added   to  render  North  Dakota.  —  Rev,   Codes   (1895), 

the  form  complete.  §  7329. 

1.  Eavesdropping  is  made  an  offense  South  Dakota.  —  Dak,    Comp.    Laws 

by  statute  in  the  following   states,   to  (1887),  §  6674. 

wit:  2.  New  York. —Pen.   Code  (1898),   § 

New  York.  —  Pen.  Code  (1898),  §  436.  436.     See  also  supra,  note  i. 
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By  B.  a.  Milburn. 

I.  COMPLAINT,  DECLARATION  OR  PETITION,  281. 

1.  Alleging  Demises  to  Plaintiff,  281. 

a.  Single  Demise,  282. 

b.  Tivo  Demises,  286. 

(i)  One  Ouster,  286. 
(2)   Two  Ousters,  287. 

c.  Bill  in  King's  JVame,  287, 

d.  Bill  in  the  Exchequer,  288. 

2.  In  Trespass  Without  Fictions,  289, 

3.  Simplified  Forms  Under  Statutes,  291. 

4.  With  Respect  to  Parties  atid  Subject  Matter,  307. 

a.  By  Executors  or  Administrators,  307. 

(i)  In  General,  307. 

(2)   To  Recover  land  Fraudulently  Conveyed,   308. 

b.  By  Religious  Society,  309. 

c.  By  Tenants  in  Common,  310. 

(i)  Against  Strangers,  310. 
(2)  Against  Co-tenants,  311. 

d.  Several  Distifict  Parcels  of  land,  312. 

e.  Dower,  312. 

f.  land  Subject  to  Easement,  313. 

g.  Lajid  Taken  for  Railroad,  314. 
h.  Mining  Lode,  315. 

II.  AMENDED  COMPLAINT  OR  DECLARATION,  316. 

III.  SUPPLEMENTAL  PETITION,  317. 

IV.  NOTICES  GIVEN  AT  INSTITUTION  OF  ACTION,  319. 

1.  From  Casual  Ejector  to  Tenant  in  Actual  Possession^  319. 

8.  From  Plaintiff  to  Defendant,  321. 

3.  Frojn  Defe?idant  to  His  Landlord,  321. 

V.  Writ  or  Summons,  322. 

1.  In  General,  322. 
8.    The  Return,  323. 

a.  In  General,  323. 

b.  With  Affidavit  of  Service,  323. 

VI.  Admission  of  landlord  or  warrantor  as  party 
Defendant,  324. 

1.   The  Motion,  325. 

a.  In  General,  325. 

b.  After  Judgment  by  Default  Against  Tenant,  2>'2^- 
».   The  Rule,  ^26. 
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VII.  UNDERTAKING  GIVEN  BY  DEFENDANT  BEFORE  ANSWERING^ 

327- 
VIII.  ANSWER  OR  PLEA,  328. 
1.  In  Abatement^  330. 
».  Not  Guilty,  331. 

a.  General  Issue,  2)Z'^- 

b.  With  Confession  of  Fictions,  331. 

c.  Under  the  Modern  Practice,  332. 

(i)  By  Tenant  Defending  for  Whole,  332. 

(2)  By  Tenant  Defending  for  Part,  335. 

(3)  By  Landlord  Defending  Separately,  335. 

(4)  By  Landlord  Defending  with  Tenant,  335. 

(5)  By  Stranger  Defending  Separately,  336. 

(6)  By  Stranger  Defending  with  Tenant,  336. 

3.  Denial  of  Plaintiff's  Title,  336. 

a.  With  Respect  to  Quantity  of  Land,  336. 

(i)   The  Entire  Premises,  336. 
(2)  Portion  of  Premises,  337. 

b.  With  Respect  to  the  Status  of  the  Title,  338. 

(i)   Want  of  Title  in  Plaintiff  s  Grantor,  338. 

(2)  Title  in  Stranger,  339. 

(3)  Denial  that  Plaintiffs  are  Trustees  of  Religious: 

Society,  340. 

4.  Denial  of  Plaintiff's  Right  to  Possession,  340. 
6.  Assertion  of  Title  in  Defendant,  341. 

a.  In  General,  341. 

b.  Under  Patent  or  Grant,  341, 

6.  Defcfidanfs  Tenancy  Under  Another,  343. 

7.  Adverse  Possession,  343. 

8.  Denial  of  Wrongful  Entry,  345. 

9.  Denial  of  Defendant' s  Possession,  345. 

a.  Of  Entire  Premises,  ^/^^. 

b.  Of  Portion  of  Premises,  346. 

10.  Occupancy  by  One  Defendant  in  Severalty,  346. 

11.  Disclaimer,  347. 

12.  Denial  that  Plaintiff  has  been  Damaged,  347. 

13.  Set-off  or  Counterclaim  for  Improvements,  347. 

14.  Offer  by  Railroad  Company  to  Pay  Compensation  for  Land 

Taken,  348. 

15.  Failure  of  Plaintiff  to  Pay  Costs  of  Previous  Action,  349. 

16.  Equitable  Defenses,  349. 

a.  Agreement  with  Plaintiff  and  Performance  of  Con- 

ditions, 349. 

b.  Right  of  Defendant  to  Conveyance  of  Title,  350. 

c.  Plaintiff 's  Acquiescence  in  Defendant' s  Possession  and" 

Improvements,  355. 

d.  Attack  Upon  Sheriff's  Sale  for  Fraud,  357. 

e.  Rights  of  Defendant  Under  Mortgage,  358. 

17.  Plea  Puis  Darrein  Continuance,  359. 

IX.  APPLICATION  TO  STRIKE  OUT  DEMISE,  360. 
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X.  DIVISION  OF  ACTION  AGAINST  SEVERAL  OCCUPANTS,  361. 

XI.  PRODUCTION   OF  AUTHORITY  OF  PLAINTIFF'S  ATTORNEY, 

362. 

XII.  SURVEYS,  362. 

XIII.  AFFIDAVITS  AS  TO  SOURCE  OF  TITLE,  362. 

XIV.  VERDICT,  363. 

1.  ///  General^  364, 

2.  For  Part  of  Premises^  365. 

XV.  JUDGMENT,  366. 

1.   Conditional  Order,  366, 
a.  By  Default,  368. 

3.  On  Failure  of  Defendant  to  File  Abstract  of  Title^  369. 

4.  After  Issue  Joined  and  Trial,  369. 

a.  In  Favor  of  Plaintiff,  370. 

(i)  As  Prayed  by  Plaintiff,  370. 

(2)  For  a  Portion  of  the  Land,  372. 

(3)  Conditional  Judgment,  373. 

b.  In  Favor  of  Defendant,  374. 

XVI.  Writ  of  possession,  374. 

1.  In  General,  375. 

a.    With  Execution  on  Money  Judgment,  375. 

XVII.  Action  for  betterments,  376. 
XVIII.  Suggestion  of  mesne  profits,  377. 

CROSS-REFERENCES. 

For  Forms  relating  to  the  Authority  of  an  Attorney  to  Appear  in  Eject' 

ment  Suits,  see  the  title  ATTORNEYS,  vol.  i,  p.  976,  Forms 

Nos.  3475-3480. 
For  Form  of  Demand  for  Bill  of  Particulars  in  Ejectment,  see  the  title 

BILLS  OF  PARTICULARS,  vol.  3,  p.  478,  Form  No.  4290. 
For  Form  of  Bill  of  Particulars  in   an  Ejectment  Suit,  see  the  title 

BILLS  OF  PARTICULARS,  vol.  3,  p.  500,  Form  No.  4327. 
For  Forms  of  Pleadings  in  similar  or  analogous  proceedings,  see  the  titles 

FORCIBLE  ENTRY  AND  DETAINER;  LANDLORD 

AND  TENANT;  PARTITION;  QUIETING   TITLE; 

VENDOR  AND  PURCHASER. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  COMPLAINT,  declaration  OR  PETITION.^ 
1.  Alleging"  Demises  to  Plaintiff.^ 

1.  For  the  formal  parts  of  a  complaint  tuted  by  a  declaration  filed  in  the  name 
or  declaration  in  any  particular  juris-  of  a  fictitious  plaintiff  against  a  ficti- 
diction  consult  the  titles  Complaints,  tious  defendant,  alleging  that  the  land 
vol.  4,  p.  1019;  Declarations,  vol.  6,  sought  to  be  recovered  had  been  leased 
p.  244.  to  the  nominal  plaintiff  for  a  term  of 

2.  As  to  the  origin  and  nature  of  the  years  not  yet  expired,  and  that  the 
fictions  contained  in  the  common-law  casual  ejector  had  ousted  him,  see  2 
action  of  ejectment,  which  was   insti-  Bl.  Comm.  207;  Adams  Ejectm.  i. 
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a.  Single  Demise, 

Form  No.  8097. 

(2  Chit.  PI.  (3d  Am.  ed.)  441.)' 

In  the  King's  Bench^  (or  Common  Fleas.) 

Trinity  Term,  51  Geo.  I  11."^ 
Middlesex,'^  to  wit.  Richard Roe^^dL.%  attached  to  answer  John  Doe 
of  a  plea,  whereof  he  the  sdUdi  Richard  Roe,  with  force  and  arms,  etc., 
entered  into  (^Here  follows  the  statement  of  the  premises,  for  the  recovery 
of  which  the  action  is  brought.^  The  pleader  will  select  such  parts  of  the 
Jolloioing  description  as  may  be  applicable  to  his  case,  inserting  a  sufficient 
number  of  houses,  acres,  etc.,  to  cover  the  real  quantity,  and  will  take  care 


1.  See  also  for  similar  precedents 
Tillinghast's  Adams  Ejectm.  399,  Form 
No.  11;  Law  &  Prac.  of  Ejectm.,  2d 
ed.  (1741),  P-  128. 

2.  When  Original  Writ  Usual. —  In  the 
king's  bench,  it  is  most  usual  to  pro- 
ceed in  ejectment  by  declaration  on  a 
supposed  original  writ.  2  Chit.  PI. 
(nth  Am.  ed.)  877,  note  s,  (3d  Am.  ed.) 
441,  note  a. 

3.  As  of  What  Term  Entitled.  — 
"Though  *  *  *  in  general,  a  declara- 
tion must  not  be  intituled  of  a  term 
anterior  to  the  cause  of  action,  yet  in 
ejectment  it  is  otherwise,  and  the  de- 
mise and  ouster  are  frequently  laid 
after  the  term  of  which  the  declaration 
against  the  casual  ejector  is  intituled, 
and  no  objection  can  be  taken,  because 
the  nominal  defendant  cannot  demur, 
and  the  real  defendant,  if  he  appear, 
must,  by  the  terms  of  the  consent  rule, 
accept  a  declaration  against  himself  of 
the  subsequent  term,  and  plead  only 
the  general  issue."  2  Chit.  PI.  (nth 
Am.  ed.)  877,  note  t,  (3d  Am.  ed.)  441, 
note  b  {citing  i  Rich.  C.  P.  311;  Adams 
Ejectm.  181,  182;  I  Ventr.  135). 

The  omission  of  a  title  to  the  declara- 
tion is  a  harmless  irregularity.  Jack- 
son V.  Stiles,  6  Cow.  (N.  Y.)  597.  See 
also  Den  v.  Snowhill,  13  N.  J.  L.  23; 
Den  V.  McShane,  13  N.  J.  L.  35,  in  sup- 
port of  the  proposition  that  it  is  imma- 
terial that  the  declaration  is  entitled  of 
the  wrong  term. 

"No  advantage  can  he  taken,  though 
[the  declaration  be]  entitled  of  a  wrong 
term,  provided  the  tenant  has  sufficient 
notice  given  him  to  appear."  2  Chit. 
PI.  (nth  Am.  ed.)  877,  note  t. 

4.  The  venue  in  an  action  of  ejectment 
is  local  and  should  be  laid  in  the 
county  in  which  the  land  is  situated. 
2  Chit.  PI.  (3d  Am.  ed.)  441,  note  c, 
<nth    Am.    ed.)   878,    note    «;    Adams 


Ejectm.  2og.  See  also  Draper  v.  Kirk- 
land,  I  Head  (Tenn.)  260. 

5.  Names  of  Nominal  Parties.  —  Any 
names  may  be  adopted  for  these  nomi- 
nal parties,  but  the  given  r\&xx\^^  fohn 
Doe  for  the  supposed  plaintiff  and 
Richard  Roe  ioT  the  casual  ejector  are 
preferable.  2  Chit.  PI.  (3d  Am.  ed.) 
441,  note  d,  (nth  Am.  ed.)  877,  note  w. 

The  Name  of  the  Real  Plaintiff.  —  This 
is  to  be  the  person  who  is  the  real  plain- 
tiff, and  who  had  the  legal  estate  and 
right  of  possession  at  the  time  of  the 
supposed  demise,  and  if  there  be  any 
doubt  in  whom  the  legal  right  of  pos- 
session was  vested,  or  if  parties  inter- 
ested be  tenants  in  common,  several 
counts  on  the  several  demises  of  the 
different  persons  should  be  inserted.  2 
Chit.  PI.  (3d  Am.  ed.)  442,  note  k,  (nth 
Am.  ed.)  878,  not^f  (citing  7  Tr.  Rep.  47). 

Variance  u  to  Lessor's  Name.  —  The 
lessor's  name  should  be  spelled  proper- 
ly, as  a  variance  would,  it  should  seem, 
be  fatal.  2  Chit.  PI.  (nth  Am.  ed.) 
878,  note/. 

Inconsistent  Demise.  —  The  demise, 
although  it  is  fictitious,  must  be  con- 
sistent  with  the  title  of  the  plaintiff's 
lessor.  Jackson  v.  Paul,  2  Cow.  (N.  Y.) 
502;  in  which  case  it  was  field  that 
there  could  bs  no  recovery  where  the 
lessor  had  no  claim  to  a  subsisting 
title  or  interest  in  the  premises. 

The  Lessor  mtist  he  Named.  —  In  Taylor 
V.  Gilkerson,  4  Bibb  (Ky.)  410,  the 
complaint   alleged    a  demise   of  John 

G ,  attorney  in  fact  for  the  heirs  of 

James    G ,  but   did    not    name    the 

lessors  of  the  plaintiff,  and  the  decla- 
ration was  considered  insufficient. 

6.  For  What  Things  the  Action  will  Lie. 
—  As  to  the  things  which  may  be  the 
subject  of  an  action  of  ejectment,  see  2 
Chit.  PI.  (3d  Am.  ed.)  442,  note  f  ei  seq., 
(nth  Am.  ed.)  878,  note  x  et  seq. 
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not  to  adopt  the  term  '■Henement,"'^')  the  manor  o{  Hanover,  in  the  county 
of  Middlesex,  with  the  rights,  members,  and  appurtenances  thereunto 
belonging;  and  also  into  the  rectory  of  the  parish  church  of  St.  Duns- 
tan  in  the  West,  in  the  county  aforesaid,  and  also  all  and  singular  the 
tithes  of  corn,  grain,  hay,  wood,  grass,  wool,  lambs,  and  calves,  arising, 
growing,  renewing,  increasing  and  happening  within  the  said  parish  of 
St.  Dunstan  in  the  West,  and  with  the  bounds,  limits,  and  titheable 

places  of  the  said  rectory;  and  also  into  two  messuages,  three. 

cottages,  four  barns,  four  stables,  four  coach-houses,  four  out-houses, 
four  yards,  five  gardens,  six  orchards,  seven  acres  of  arable  land,  eight 
acres  of  meadow  land,  «/«<»  acres  of  pasture  land, /<?«  acres  of  wood 
land,  twelve  acres  of  land  covered  with  water,  and  thirteen  acres  of 
other  land,  with  the  appurtenances,  situate  and  being  in  the  parish  of 
St.  Dunstan  in  the  West  aforesaid,  in  the  county  of  Middlesex  afore- 
said, with  common  of  pasture  thereunto  belonging  and  appertaining, 
which  Nicholas  Nicholby^  had  demised  to  the  ssiid.  John  Doe,  for  a 
term  which  is  not  yet  expired,  and  ejected  him  from  his  said  farm;*^ 


Motion  to  Strike  Oat  Improper  Demise.  — 

The  court  will,  on  motion,  strike  out  the 
demise  where  the  person  has  been  im- 
properly made  a  lessor  in  the  declara- 
tion.    McConnel  v.  Johnson,  3  111.  522. 

Who  Can  Maintain  the  Action.  —  As  to 
the  interest  in  the  subject  of  the  action 
which  is  sufficient  to  authorize  the 
maintenance  of  the  action,  see  7  Encyl. 
PI.  and  Pr.,  p.  277. 

Who  may  be  Sued.  —  As  to  who  are 
proper  and  necessary  parties  defendant 
to  an  action  of  ejectment,  see  7  Encycl. 
of  PI.  and  Pr.,  pp.  301  et  seq. 

The  demise  by  tenants  in  conunon  of  an 
undivided  share  is  the  same  as  in  Form 
No.  8098,  inserting  at  the  f  following 
words,  "  One  undivided  moiety,  or 
half  part,  the  whole  into  two  equal 
moieties,  to  be  divided  of  and  in,"  and 
adding  a  count  as  in  the  Form  No.  0003 
on  the  demise  of  the  other  tenant  in 
common,  inserting  the  same  words. 
However,  in  counts  for  an  entirety  or 
for  a  moiety  an  undivided  third  may  be 
recovered.  2  Chit.  PI.  (3d  Am.  ed.) 
449  {citing  I  Burr.  ,326;  3  Lev.  334;  i 
Sid.  229;  I  Esp.  Rep.  360). 

If  there  be  several  persons  entitled  to 
the  possession,  the  demise  or  demises 
stated  in  the  declaration  must  be  joint 
or  several  as  their  title  will  warrant. 
If  the  lessors  of  the  plaintiff  be  joint 
tenants  or  parceners,  the  declaration 
usually  alleges  a  joint  demise;  if  ten- 
ants in  common,  a  several  demise  by 
each  of  their  undivided  shares.  In  the 
latter  case,  the  declaration  should  con- 
tain as  many  counts  as  there  are  ten- 
ants in  common  lessors  of  the  plaintiff. 


But  tenants  in  common  may  join  in  a 
lease  to  a  third  person,  and  then  the 
declaration  may  state  a  demise  by  such 
lessee.  2  Chit.  PI.  (3d  Am.  ed.),  448 
{citing  Selw.  N.  P.  637;  Bull.  N.  P. 
107;  Cro.  Jac.  166;  2  Wils.  232). 

If  the  ejectment  be  bronght  by  a  corpo- 
ration aggregate  by  an  infant,  or  for 
tithes,  formerly  it  was  considered  neces- 
sary to  state  that  the  demise  was 
by  deed.  Carth.  390,  Cro.  Jac.  613. 
But  now  this  is  considered  unneces- 
sary. Ld.  Raym.  136,  Sel.  Prac.  (2d 
ed.),  c.  14,  §  2  A  and  §  3  D. 

1.  Description  of  Premises,  —  The 
pleader  should  describe  the  land  sought 
to  be  recovered  as  a  manor  or  rectory 
or  messuage,  etc.,  as  the  case  may  be, 
inserting  a  sufficient  number  of  houses 
and  acres,  etc.,  to  cover  the  real  quan- 
tity; and  he  should  take  care  not  to 
adopt  the  term  "tenement,"  as  that 
term  is  improper,  because  ejectment 
in  general  lies  only  for  corporeal  here- 
ditaments, and  the  term  "tenement" 
includes  incorporeal  estates.  2  Chit. 
PI.  (3d  Am.  ed.)  441,  note  e,  (nth  Am. 
ed.)  877,  note  x. 

2.  The  name  Nicholas  Nicholby  is 
here  used  to  designate  the  real  plaintiff, 
i.  e.,  the  lessor  of  the  fictitious  plain- 
tiff. 

3.  Farm  Signifies  Leasehold  Estate. — 
The  term  "farm"  here  signifies  the 
"leasehold  estate"  in  the  premises, 
and  does  not  mean  a  farm  in  its  com- 
mon acceptation;  it  is  therefore  applica- 
ble to  houses  as  well  as  land.  2  Chit. 
PI.  (3d  Arn.  ed.)  442,  (nth  Am.  ed.)  879, 
note^  {Siting  2  Bl.  Comm.  318). 
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and  other  wrongs  to  the  said  John  Doe  there  did,  to  the  great  damage  of 
the  szxd  John  Doe,  and  against  the  peace  of  our  lord  the  now  king, 
etc. — And  thereupon  the  said  John  Doe,  by  Daniel  Webster,  his  attor- 
ney, complains,^  that  whereas  the  said  Nicholas  Nicholby  on  the  first 
day  oi  July,  in  the  fifty-third  year  of  the  reign  of  our  said  lord  the 
king,^  at  the  parish  aforesaid,  in  the  county  aforesaid,  had  demised 
the  said  tenements,-*  with  the  appurtenances,  to  the  said  John  Doe, 
to  have  and  to  hold  the  same  to  the  said  John  Doe,  and  his  assigns, 
from  the  first  day  oi  July,^  in  the.  fifty-third  yta.r  aforesaid,  for,  and 
during,  and  unto  the  full  end  and  term  of  seven^  years,  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended.  By  virtue  of 
which  said  demise,  the  saXd.  John  Doe  entered^  into  the  said  tene- 
ments, with  the  appurtenances,  and  became  and  was  thereof  possessed 
for  the  said  term,  so  to  him  thereof  granted  as  aforesaid.  And  the 
said  John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe  after- 
wards, to  wit,  on  the  sixth  day  of  July,  in  the  fifty-third  yea,v  aforesaid,^ 
with  force  and  arms,  etc.,  entered  into  the  said  tenements,^  with  the 
appurtenances  in  which  the  ssad.  John  Doe  was  so  interested,  in  man- 
ner, and  for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected 
him  the  saidy^c^«  Doe  out  of  his  said  farm,  and  other  wrongsf  to  the 
saxdi  John  Doe,  then  and  there  did,  to  the  great  damage  of  the  said 
John  Doe,  and  against  the  peace  of  our  said  lord  the  king;  wherefore 
the  said  John  Doe  saith  that  he  is  injured,  and  hath  sustained  damage 
to  the  value  of  £50,  and  therefore  he  brings  his  suit,  etc.  (^At  the 
foot  of  the  declaration,  a  notice  to  appear  must  be  subscribed. ~)^ 

1.  The  count  part  in  the  declaration  tainly  to  extend  beyond  the  time  when 
in  ejectment  is  an  amplification  of  the  final  judgment  may  be  obtained.  2 
writ.  2  Chit.  PI.  (3d  Am.  ed.)  443,  Chit.  PI.  (3d  Am.  ed.)  443,  note  r,  (nth 
note  w,  (nth  Am.  ed.)  879,  note  h.  Am.  ed.)  881,  note  n.     See  also  Lind- 

2.  Date  of  Demise  most  be  Subsequent  to  sey  v.  Henderson,  27  Miss.  502. 
Sight  of  Entry.  —  The  date  of  the  al-  6.  Time  of  Entry.  —  It  is  not  neces- 
leged  demise  is  so  far  material  that  it  sary  to  allege  any  time  of  entry.  2 
must  be  subsequent  to  the  right  of  en-  Chit.  PI.  (nth  Am.  ed.)  88i,  note  o. 
try.  2  Chit.  PI.  (3d  Am.  ed.)  443,  note  7.  Time  of  Ejectment,  or  Ouster.  —  The 
o,  (nth  Am.  ed.)  879,  note  k;  Adams  ejectment,  or  ouster,  should  be  stated  to 
Ejectm.  213.  See  also  Newell  z/.  McLar-  have  been  after  the  commencement  of 
ney,  49  Mich.  232,  in  which  case  it  was  the  supposed  demise,  and  it  is  not  un- 
held  that  a  declaration  averring  pos-  usual,  though  unnecessary,  to  mention 
session  upon  a  certain  day  would  not  a  particular  day.  2  Chit.  PI.  (nth  Am. 
be  supported  by  a  deed  or  demise  dated  ed.)  881,  note/,  (3d  Am.ed.)443,  notej 
two  or  three  days  later.  {citing  Cro.  Jac.  311). 

3.  The  words  "  said  tenements,"  having  8.  In  ejectment  for  a  moiety,  the  words 
reference  to  the  anterior  specification,  "said    tenements"    are    sufficient.'    2 
are  here  sufficient.     2  Chit.  PI.  (3d  Am.  Chit.  PI.  (nth  Am.  ed.)  881,  note  q. 
ed.)  443,    note,    (nth    Am.    ed.)   879,  9.  For  forms  of  notices  to  appear  see 
note  /.  infra.  Forms  Nos.  8131  to  8134. 

4.  It  saves  a  repetition  of  days  to  Declaration  under  1  Wm.  IV.,  c.  70,  § 
say  "from  thenceforth,"  but  if  another  36,  as  set  out  in  2  Chit.  PI.  (nth  Am. 
day  be  inserted,  then   it  is  usually  the  ed.)  882,  is  as  follows: 

day  before  that  of  the  demise.     2  Chit.  "  In   the   King's   Bench  (or   Common 

PI.  (nth  Am.  ed.)  881,  note  m.  Pleas). 

6.  Length  of  Demise.  —  The  number  of  Tenth  day  oi  March  {being  the  day 

years    stated    is    immaterial,    but  it  is  next  after  the  day  of  the  ouster  in 

usual  to  insert  seven  years,  if  the  de-  the  declaration)  in  the  fourth  year 

mise  be  recent,  but  a  sufficient  number  of  the  reign  oi  King  William  the 

of  years  should  be  inserted  so  as  cer-  Fourth. 
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Middlesex,  to  wit.  Richard  Roe  was 
attached  to  a.nsviGT  John  Doe"  {proceed- 
ing as  in  other  declarations  in  ejectment, 
as  given  in  Forms  Afos.  Sogj,  8og8,  8ogg, 
the  notice  to  appear  thereto  being  the  same 
as  in  other  cases  except  that  it  should  re- 
quii-e  the  tenant  to  appear  and  plead  within 
ten  days  from  the  receipt  of  it). 

Ancient  Virginia  Form. — In  Robinson's 
F.  (Va.)  171,  will  be  found  a  declara- 
tion such  as  was  used  in  Virginia  before 
fictions  had  been  abolished,  as  follows: 
"  In  the  circuit  superior  court  of  law 
and  chancery  for  the  county  of  Henrico. 
John  Doe  complains  of  Richard  Roe, 
for  this,  to  wit,  that  whereasy<7^«  Wash- 
ington on  the  third  day  oijuly  in  the 
year  i8/c?,  at  the  county  of  Henrico 
aforesaid,  had  demised  to  the  sdiiAJohn 
Doe  a  certain  tenement  in  the  city  of 
Richmond  in  the  county  aforesaid,  con- 
taining half  an  acre  of  land,  and  num- 
bered in  the  plan  of  the  said  city  34^, 
with  the  appurtenances,  to  have  and 
to  hold  the  same  to  the  saidy^/4«  Doe 
and  his  assigns,  from  the  second  diSiy  of 
July  in  the  same  year  liiS,  to  the  full 
end  and  term  of  twenty  years  thence 
next  following,  and  fully  to  be  com- 
pleted and  ended;  by  virtue  of  which 
said  demise  the  said  y^c/^w  Z^r)^  entered 
into  the  said  tenement  with  the  appur- 
tenances, and  was  thereof  possessed 
for  the  term  so  thereof  granted  as  afore- 
said; and  the  szxA  John  Doe  being  so 
possessed  thereof,  the  said  Richard  Roe 
afterwards,  to  wit,  on  the  ijth  day  of 
August  in  the  year  last  aforesaid,  with 
force  and  arms  entered  into  the  said 
tenement  with  the  appurtenances, 
which  the  saidyi?-^«  Washington  had  so 
demised  to  the  S2\A  John  Doe  for  the 
term  aforesaid,  which  is  not  expired, 
and  ejected  the  sz\6.  John  Doe  from  his 
said  tenement  with  the  appurtenances, 
and  other  wrongs  to  him  then  and  there 
did,  to  the  great  damage  of  the  said 
John  Doe,  and  against  the  peace  of  the 
commonwealth  of  Virginia.  Where- 
fore the  ^axAJohn  Doe  saith  that  he  is 
injured  and  hath  sustained  damage  to 
the  value  of  %Soo.  And  therefore  he 
brings  suit,  etc." 

Old  Precedent.  —  In  Cody  v.  Quarter- 
man,  12  Ga.  390,  the  copy  of  the  record 
which  was  introduced  in  evidence  con- 
tained the  following  declaration: 
"  Georgia,  Chathatn  County. 
To  the  Honorable  the  Judge  of  the  Supe- 
rior Court  of  Chatham  County: 
The    petition    oi  John  Doe,    sheweth 
Richard  Roe,  of  said  County,  hath  en- 


damaged your  petitioner  in  this,  to  wit: 
For  that  whereas  Samuel  Bandy,  on  the 
twentieth  day  of  February,  eighteen 
hundred  and  thirty-five,  in  the  County 
aforesaid,  had  demised  to  your  peti- 
tioner all  that  lot  and  tract  of  land 
situate,  lying  and  being  in  the  County 
of  Chatham,  and  State  aforesaid,  con- 
taining twenty-five  acres  of  land,  more 
or  less,  lying  on  the  Ogechee  Road  oppo- 
site to  James  Rascoe,  bounded  {{setting 
out  boundaries)]  with  the  appurtenances, 
unto  your  petitioner  and  assigns,  from 
the  said  twentieth  day  of  February,  in 
the  year  aforesaid,  until  the  full  end 
and  term  of  seven  years  next  ensuing, 
and  fully  to  be  complete  and  ended.  By 
virtue  of  which  said  demise,  your  peti- 
tioner entered  into  the  said  lot,  tract  or 
parcel  of  land  {{describing  land)]  and  was 
thereof  possessed,  and  your  petitioner 
being  so  possessed  thereof,  the  said 
Richard  Roe  afterwards,  to  wit,  on  the 
twenty-first  day  of  February  in  the  year 
aforesaid,  with  force  and  arms  entered 
into  and  upon  the  said  lot,  tract  or  par- 
cel of  land  in  the  County  aforesaid,  and 
described  as  aforesaid,  which  the  said 
Samuel  Bandy  had  demised  to  your 
petitioner  in  manner  aforesaid,  for  the 
term  aforesaid,  which  is  not  yet  ex- 
pired, and  ejected  your  petitioner  there- 
from, and  other  wrongs  to  your  peti- 
tioner then  and  there  did,  against  the 
peace  of  the  said  State,  and  to  the 
damage  of  your  petitioner  one  thousand 
dollars.  Wherefore  your  petitioner 
prays  process  may  issue  requiring  said 
Richard  Roe  to  appear  and  answer  in 
the  premises. 

William  H.  Stiles,  for 
Petitioner." 

This  declaration  was  drawn  prior  to 
the  adoption  of  the  present  code.  The 
petition  now  should  be  couched  in 
somewhat  different  language,  and  the 
cause  of  action  should  be  set  forth  in 
orderly  and  distinct  paragraphs,  num- 
bered consecutively.  2  Ga.  Code  (1895), 
§  4961.  For  the  form  of  such  a  petition 
see  Form  No.  5913. 

The  declaration  in  ejectment  on  a  va- 
cant possession  is  the  same  as  in  other 
cases,  except  that  the  plaintiff  and  de- 
fendant, as  well  as  the  lessor  of  the 
plaintiff,  are  in  this  case  the  real  parties; 
as,  for  instance,  Samuel  Short,  the  lessee 
of  the  premises,  should  be  plaintiff  in 
lieu  of  John  Doe,  John  Smith,  a  real 
ejector,  the  defendant  in  lieu  of  Richard 
Roe  and  William  Jones,  the  party  en- 
titled to  possession,  the  lessor  of  the 


285 


VoUmve?. 
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b.  Two  Demises. 
(1)  One  Ouster. 

Form  No.  8098. 

(2  Chit  PI.  (3d  Am.  ed.)  444.)» 
{Commencing  as  in  Form  No.  8097,  and  continuing  to  *.)  And  also, 
wherefore  the  said  Richard  Roe,  with  force  and  arms,  etc.,  entered 
into  f  {enumerating  the  premises  as  in  Form  No.  8097,  insertitig  the 
words  '■'•other  messuage,  etc."^  with  the  appurtenances,  situate  and  being 
in  the  parish  aforesaid,  in  the  county  aforesaid,  which  Hubert  Snow- 
den  had  demised  to  the  said  John  Doe,  for  a  term  which  is  not  yet 
expired:  and  ejected  him  from  his  said  last  mentioned  farm;  and 
other  wrongs  to  the  said  John  Doe  then  and  there  did,  to  the  great 
damage  of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the 
now  king.  And  thereupon  the  saidyi?^^  Doe,  by  Daniel  Webster,  his 
attorney,  complains:  That  whereas  the  said  Nicholas Nicholby  on  the 
sei'enth  day  of  August,  in  the  fifty-third  year  of  the  reign  of  our  said 
lord  the  king,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had 
demised  to  the  said  Johti  Doe  the  said  tenements,  with  the  appur- 
tenances first  above  mentioned,  to  have  and  to  hold  the  same  to  the 
said  John  Doe  and  his  assigns,  from  the  seventh  day  of  August,  in  the 
fifty-third ye^SLT  aforesaid,  for  and  during,  and  unto  the  full  end  and  term 
oi  seven  years,  from  thence  next  ensuing,  and  fully  to  be  complete  and 
ended.*  And  also,  that  whereas  the  said  Hubert  Sno^vden  on  the  said 
seventh  day  of  August,  in  the  fifty-third  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  had  demised  to  the  said  John  Doe^ 
the  said  tenements,  with  the  appurtenances  secondly  above  mentioned, 
to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns, 
from  the  said  seventh  day  of  August,  in  tht  fifty-third  year  aforesaid, 
for,  and  during,  and  unto  the  full  end  and  term  of  seven  years,  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended.  By  virtue 
of  which  said  several  demises  the  said  Johti  Doe  entered  into  the  said 
several  tenements,  first  and  secondly  above  mentioned,  with  the 
appurtenances,  and  became  and  was  possessed  thereof  for  the  said 
several  terms,  so  to  him  thereof  respectively  granted  as  aforesaid. 
And  the  said  John  Doe  being  so  thereof  possessed,  the  said  Richard 
Roe,  afterwards,  to  wit,  on  the  ninth  day  of  August,  in  the  fifty-third 
year  aforesaid,  with  force  and  arms,  etc.,  entered  into  the  said  tene- 
ments, with  the  appurtenances,  first  and  secondly  above  mentioned, 
in  which  the  said  John  Doe  was  so  interested,  in  manner  and  for  the 
several  terms  aforesaid,  which  are  not  yet  expired:  and  ejected  the 
said  John  Doe  from  his  said  several  farms,  and  other  wrongs  {con- 
tinuing and  concluding  as  in  Form  No.  8097,  from  \  ). 

plaintiff,   and   instead  of  the  common  this  declaration  in  ejectment,  judgment 

notice  at  the  end  the  following  should  will  be  thereupon  entered  against  you 

be  substituted:  by  default. 

"  Mr. :  Take  notice  that  unless  Dated,  etc. 

you  appear  in   his   majesty's  court  of  Yours,  etc., 

king's  Bench,  al  IVesiminsier  in  Trinity  Daniel  Webster, 

term    (or,    if  in   London  or  Middlesex,  Plaintiff's  Attorney. 

say     'the   first   day    of    next     Trinity         To  Mr.  {the  last  occupier)."      2 

term,')  at  the  suit  of  the  above  named  Chit.  PI.  (3d  Am.  ed.)  450. 

plaintiff,  Samuel  Short,   and   plead    to  1.  See   also  for  a  similar    precedent 
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(2)  Two  Ousters. 

Form  No.  8099. 

(2  Chit.  PI.  (3d  Am.  ed.)446.)» 

{Commencing  as  in  Form  No.  8097,  and  continuing  to  *;  continuing  as^ 
in  Form  No.  8098,  to^.^  By  virtue  of  which  said  last-mentioned 
demise,  the  said  John  Doe  entered  into  the  said  tenements,  with  the 
appurtenances,  first  above  mentioned,  and  became  and  was  thereof 
possessed  for  the  said  term,  so  to  him  thereof  granted  as  aforesaid, 
and  the  said  Johti  Doe,  being  so  thereof  possessed,  the  said  Richard 
Roe,  afterwards,  to  wit,  on  the  tenth  day  of  August,  in  XhQ  fifty-third 
year  aforesaid,  with  force  and  arms,  etc.,  entered  into  the  said  tene- 
ments, with  the  appurtenances,  first  above  mentioned,  in  which  the 
said  John  Doe  was  so  interested,  in  manner  and  for  the  term  afore- 
said, which  is  not  yet  expired,  and  ejected  the  said  John  Doe  from 
his  said  farm.  —  And  also,  that  whereas  the  said  Hubert  Snowden  on 
the  tetith  day  of  August,  in  thQ  fifty -third  ytSiT  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  had  demised  to  the  said  John  Doc 
the  -said  tenements  with  the  appurtenances,  secondly  above  men- 
tioned, to  have  and  to  hold  the  same  to  the  said  John  Doe,  and  his 
assigns  from  the  tenth  day  of  August,  in  the  fifty-third  year  aforesaid, 
for,  and  during,  and  unto  the  full  end  and  term  of  seven  years,  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended.  By  virtue 
of  which  said  last-mentioned  demise,  the  said  John  Doe  entered  into 
the  said  tenements  with  the  appurtenances,  secondly  above  men- 
tioned, and  became  and  was  thereof  possessed  for  the  said  last- 
mentioned  term,  so  to  him  thereof  granted  as  aforesaid,  and  the  said 
John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe,  after- 
wards, to  wit,  on  the  twelfth  day  of  August,  in  th^  fifty-third  year 
aforesaid,  with  force  and  arms,  etc.,  entered  into  the  said  tenements 
with  the  appurtenances  secondly  above  mentioned,  in  which  the  said 
John  Doe  was  so  interested,  in  manner  and  for  the  term  last  afore- 
said, which  is  not  yet  expired,  and  ejected  the  said  Johfi  Doe  from 
his  said  last-mentioned  farm, and  other  wrongs  {continuing  and  conclud- 
ing as  in  Form  No.  8097,  fro?n  \  ). 

c.  Bill  in  King's  Name. 

Form  No.  8100. 

(2  Chit.  PI.  (3d  Am.  ed.)  449.)' 

{Commencment  as  in  Form  No.  6934)  for  that  whereas  Nicholas 
Nicholby  on  the  fourth  day  of  January,  in  the  fifty-third  year  of  the 
reign  of  our  said  lord  the  king,  at  the  parish  of  St.  Mary-Le-Bow, 
in  the  county  of  Middlesex,  -had  demised  to  the  said  John  Doe 
{enumerating  the  premises  as  in  Form  No.    8097)  with  the  appurte- 

Tillinghast's  Adams  Ejectm.  401,  Form  See  also  notes  to  Form  No.  8097, 

No.  14.  2.  For  a  precedent  of  a  declaration  in 

See  also  notes  to  Form  No.  0001.  ejectment  by  bill   see  Law  &  Prac.  of 

1.  See  also  for  a  similar  form  Tilling-  Ejectm. ,  2d  ed.  (1741),  p.  126. 

hast's  Adams  Ejectm.  402,   Form    No.  See  also  notes  to  Form  No.  8097. 

15- 
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nances,  situate  and  being  in  the  parish  aforesaid,  in  the  county  afore- 
said, to  have  and  to  hold  the  same  to  the  said  John  Doe,  and  his 
assigns,  from  tht  fourth  day  oi  January,  in  tht  fifty-third  ytdiv  afore- 
said, for,  and  during,  and  unto  the  full  end  and  term  of  seven  years, 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended. ^  By 
virtue  of  which  said  demise,  the  said  John  Doe  entered  into  the  said 
tenements  with  the  appurtenances,  and  became  and  was  possessed 
thereof  for  the  said  term  so  to  him  thereof  granted;  and  the  said 
John  Doe  being  so  thereof  possessed,  the  said  Richard  Roe,  after- 
wards, to  wit,  on  the  sixth  day  of  January,  in  the  fifty-third  year  afore- 
said, with  force  and  arms,  etc.,  entered  into  the  said  tenements  with 
the  appurtenances,  in  which  the  said  John  Doe  was  so  interested  in 
manner  and  for  the  term  aforesaid,  which  is  not  yet  expired,  and 
ejected  the  saidy^^«  Doe  from  his  said  farm,f  and  other  wrongs  to 
the  said  John  Doe  then  and  there  did,  against  the  peace  of  our  said 
lord  the  king,  and  to  the  damage  of  {concluding  as  in  form  No.  6934). 
{Notice  to  appear.^ 

d.  Bill  in  the  Exchequer. 
Form  No.  8 1  o  i .' 

(2  Chit.  PI.  (3d  Am.  ed.)  450.) 

In  the  Exchequer. 

Trinity  Term,  51  Geo.  III. 

Middlesex,  to  wit.     John  Doe,  a  debtor  to  our  sovereign  lord  the 
now  king,  cometh  before  the  barons  of  his  Majesty's  Exchequer,  at 

Westminster,  on ,  the day  of {the  last  day  of  the 

term  preceding  the  time  of  service  of  the  ejectment^,  '\x\  this  same   term 

by ,  his  attorney,  and  complains  by  bill  against  Richard  RoCy 

present  here  in  court,  the  same  day,  of  a  plea  of  trespass  and  eject- 
ment of  farm.  For  that  whereas,  etc.,  {continuing  as  in  Form  No.  8100 
and  concluding  as  follows  •)  to  the  damage  of  the  said  y<?^«  Doe  of 
£,50,  whereby  he  is  the  less  able  to  satisfy  our  said  lord  the  king  the 
debts  which  he  owes  to  his  majesty  at  his  said  exchequer,  and 
therefore  he  brings  his  suit,  etc. 

Pledges  {concluding  as  in  Form  No.  8100). 

{Notice  to  appear ^^ 

1.    Several    Semises    with  Only    One  8100,  and  then  insert  the  second  demise. 

Ouster.  —  If   it   be   advisable   to   insert  entry  and  ouster.      2  Chit.  PI.  (3d  Am. 

several  demises  with  only  one  ouster,  ed.)  449,  note  c. 

the  second  or  other  demises  are  here  to  2.  The  notice  to  appear  upon  declara- 

be  stated  as  follows:  "And  whereas,  tion  by   bill  in  king's  bench   is  to  be 

also,   Nicholas  Nicholby,    on    the    third  precisely   as    in    the    notice    to  appear 

day  oi  fanuary,  in  the  year  of  the  reign  upon  declaration  by  original  in  king's 

aforesaid,  at,  etc.,   aforesaid,   had   de-  bench  or  common  pleas,  except  that  it 

mised  to  the  SdixAfohn  Doe"  {enumer-  should  omit  the  words  "wheresoever," 

ating  the  premises  as  in  the  first  count,  etc.,  and  say  "in  his   majesty's  court 

inserting  the  words    ^''  other  messuages  "  of  the  king's  bench,  at  Westminster." 

Wc).      2    Chit.  PI.  (3d    Am.    ed.)   449,  2  Chit.  PI.  (3d  Am.  ed.)  449.      See  also 

note  c.  infra.  Forms  Nos.  8131  to  8134. 

Several  Demises  with  Distinct  Ousters. —  See  also  notes  to  Form  No.  0001. 

If  several   distinct   ousters  should    be  8.  The  notice  to  appear  on  declaration 

necessary,  state  the  first  demise,  entry  by  bill   in  exchequer  is  to  be  precisely 

and  ouster  as  far  as  the  f  in  Form  No.  as  the  notice  to  appear  on  declaration 
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2.  In  Trespass  Without  Fictions.^ 

Form  No.  8  i  o  2  . 

(4  Minor's  Inst.  1432,  Form  No.  169.) 

{Commencement  as  in  Form  No.  6951.^  Nicholas  Nicholby  complains 
of  Uriah  Heap,  of  a  plea  of  trespass;  for  this,  to  wit:  that  heretofore, 
to  wit,  on  the  sixth  day  of  August,  i896,  in  the  year  of  our  Lord 
eighteen  hundred  and  ninety-seven,  the  said  plaintiff  was  possessed  for 
a  term  of  twenty  years,  to  be  reckoned  from  the  first  day  of  January., 
in  the  year  of  our  Lord  eighteen  hundred  and  ninety-five,  and  not  yet 
expired  or  ended  (or  for  term  of  his  life  ox  for  an  estate  in  fee  simple 
absolute),  of  a  certain  tract  or  parcel  of  land  called  Wheatland,  lying 
and  being  in  the  said  county  of  Alexandria,  containing  one  thousand 
acres  of  land,  and  bounded  as  follows:  {describing  it),  and  the  said 
plaintiff  says,  that  he,  being  so  possessed  of  the  said  tract  or  parcel 
of  land,  the  said  defendant  afterwards,  to  wit,  on  the  ninth  day  of 
August,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-seven., 
entered  into  the  same,  and  that  he  unlawfully  withholds  from  the 
said  plaintiff  the  possession  thereof,  to  the  plaintiff's  damage  {con- 
cluding as  in  Form  No.  6951). 

Form  No.  8103. 

(Precedent  in  Kemble  v.  Herndon,  28  W.  Va.  525.)'  \^^ 

West  Virginia,  Preston  County,  ss  : 

In  the  Circuit  Court  of  said  County. 

Catharine    Carroll,  plaintiff,    complains    of    William.  D.    Herndon, 

•defendant,  of  a  plea  of  trespass  and  ejectment,  for  this,  to  wit:  on 

the  first  day  oi  January,  iS79,  the  said  plaintiff  was  possessed  of  a 

certain  tract  or  parcel  of  land  situate  in  the  county  of  Preston  in 

by  original  in    king's  bench    or   com-  Maryland.  —  Pub.  Gen.    Laws  (1888), 

mon  pleas,  except  that  it  shall  contain  art.  75,  §  69. 

the   words  "  in  the  office   of  pleas  of  Michigan. — Anno.  Stat.,  §§  7792,  7793. 

his    majesty's  court  of    exchequer,    at  Mississippi.  —  Anno.    Code   (1892),    § 

Westminster."    2  Chit.  PI.  (3d  Am.  ed.)  1633. 

450.     See  also  infra.,  Forms  Nos.  8131  New  fersey.  —  Gen.    Stat.    (1895),    p. 

to  8134.  1282,  §  I. 

1.  Fictions  Abolished.  —  The   statutes  New  York. — Ensign  z/.  Sherman,  14 

of   the  various    states  have   either  ex-  How.  Pr.  (N.  Y.  Supreme  Ct.)  439. 

pressly  or  by  provisions  relating  to  par-  Tennessee.  —  Code  (i8g6),  §  4971. 

ties  to  an  action  of  ejectment  abolished  Texas.  —  Sayles'  Civ.    Stat.  (1897),  § 

the  common-law  fictions:  5284. 

Alabama.  —  Civ.  Code  (1896),  §  1530.-  Vermont.  —  Stat.  (1894),  §  1487. 

Arizona.  —  Rev.  Stat.  (1887),  §  3143.  Virginia. — Code  (1887),  |  2727;  James 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  River,    etc.,  Co.  v.  Lee,  16  Gratt.  (Va.) 

§  2570.  424. 

California. — Prac.  Act,  §37;  Payne  West  Virginia.  —  Code  (1891),   c.  90, 

V.  Treadwell,  16  Cal.  221.  §  14,  which   provides  that  the  consent 

District  of  Columbia.  —  Comp.    Stat,  rule  shall  be  abolished. 

(1894),  c.  34,  §  10.  Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 

Florida.  —  Rev.  Stat.  (1892),  §  1511.  (1889),  §  3079;  Stat.  (1898),  §^  3074,  3075. 

Illinois.  —  Starr    &    C.    Anno.    Stat.  2.  It  was   held    that  the  declaration 

^(1896),  c.  45,  par.  8.  given   in   the   text  met  every  require- 

lowa. — Code  (1897),  §  4182.  ment  of  the   law,  and   that  it  was   not 

Maine. — Rev.  Stat.  (1883),  c.  104,  §  2.  open   to  objection   because  it  was   not 
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Xtng7vood  district  adjoining  lands  of  Samuel  Snider  and  others,  and  is 
bounded  and  described  as  follows,  to  wit:  beginning  at  a  white  oak, 
corner  to  Samuel  Snider,  thence  with  his  line  S.  nine  W.  seventy-nine 


stated  in  its  body  that  Preston  county 
was  in  the  state  of  West  Virginia. 

Other  Precedents  —  Maine.  —  In  Baker 
V,  Bessey,  73  Me.  472,  the  declaration 
was  adjudged  sufficient;  which,  omit- 
ting formal  parts,  is  as  follows:  "  In  a 
plea  of  land,  wherein  the  plaintiff  de- 
mands against  the  defendants  a  lot  of 
land  situated  in  said  Albion  in  said 
county,  and  bounded  and  described  as 
follows:  The  mill  and  mill-dam,  with 
the  appurtenances,  and  the  land  under 
and  adjoining  them,  and  used  there- 
with, situated  on  and  across  the  stream 
that  constitutes  the  outlet  of  the  Lovejoy 
pond,  so  called,  in  Albion,  and  formerly 
owned  by  said  Belden  Bessey  and  now 
occupied  by  the  defendants;  whereof 
the  demandant  was  seized  in  fee  within 
twenty  years  last  past,  and  the  defend- 
ants within  said  time  unjustly  and 
without  judgment  of  law,  disseized  the 
demandant  and  still  unjustly  withhold 
said  premises  from  her. 

And  the  demandant  further  avers 
that  the  defendants  have  been  in  pos- 
session of  said  premises  since  the  first 
day  of  June,  iS/c?,  receiving  the  rents 
and  profits  thereof  during  all  that  time, 
which  the  demandant  avers  are  reason- 
ably worth  one  hundred  and  fifty  dol- 
lars a  year,  amounting  to  two  hundred 
and  eighty-eight  dollars  in  all,  which 
she  claims  to  recover  in  this  action." 

Massachusetts.  —  The  common-law 
writ  of  ejectment  has  never  been 
changed  or  abolished  in  this  state, 
although  it  is  rarely  used.  Hodgkins 
V.  Price,  137  Mass.  13  {citing  Fay  v. 
Taft,  12  Cush.  (Mass.)  448;  Merrill  v. 
Bullock,  105  Mass.  486). 

In  Hodgkins  v.  Price,  137  Mass.  14, 
the  court  considered  the  following  suf- 
ficient as  a  declaration  of  a  term,  and 
that  it  was  not  a  mere  declaration  in 
trespass  such  as  would  not  authorize  a 
judgment  for  possession:  "And  the 
plaintiff  says  that  by  force  of  said 
lease,  and  said  assignment  thereof  to 
him,  as  aforesaid,  the  said  demised 
premises,  for  the  then  unexpired  por- 
tion of  the  term  aforesaid,  to  wit,  from 
said  twenty-ninth  day  of  July,  eighteen 
hundred  and  seventy-five,  ensuing, 
vested  in  him,  and  he  was  possessed 
thereof;  and  that  the  defendants  there- 
after, to  wit,  entered  into  the  tenement 
and  premises  aforesaid,  which  the  said 


Eben  N.  Price  had  demised  as  afore- 
said, for  the  term  aforesaid,  assigned 
to  plaintiff  as  aforesaid,  which  is  not 
yet  expired,  and  ejected  the  plaintiff 
therefrom,  and  unjustly  withholds  from 
the  plaintiff  the  possession  thereof:  to 
the  damage  of  the  plaintiff  of  thirty 
thousand  dollars;  and  therefore  he 
brings  his  suit." 

In  Emerson  v.  Thompson,  2  Pick. 
(Mass.)  474,  will  be  found  the  follow- 
ing precedent,  omitting  the  formal 
parts  and  description  of  premises:  "  In 
a  plea  of  ejectment,  wherein  the  plain- 
tiff demands  against  the  defendants 
seisin  and  possession  of,  etc.,  into 
which  the  said  defendants  have  not 
entry  but  by  William  Thompson,  etc.,  de- 
ceased, who  thereof  unjustly  disseised 
the  plaintiff,  and  from  whom  the  same 
descended  to  the  defendants,  and  saith 
that  he  the  said  Emerson  was  seised  of, 
etc.,  in  his  demesne  as  of  fee,  etc., 
within  thirty  years  last  past,  etc.,  and 
was  unjustly  disseised  thereof  by  the 
said  William  Thompson  deceased,  from 
whom  the  same  descended  to  the  de- 
fendants, who  still  unjustly  withhold 
the  same  from  the  plaintiff." 

Virginia.  —  Cropper  v.  Carlton,  & 
Munf.  (Va.)  277;  Hawley  v.  Twyman, 
24  Gratt.  (Va.)  516. 

West  Virginia.  —  In    Tomlinson    v. 
Nickell,  24  W.  Va.  150,  the  declaration 
was  as  follows: 
"State  of  West  Virginia, 

Circuit  Court  of  Monroe  County, 
to  wit: 

Mary  E.  Tomlinson  {and  twenty-five 
others,  naming  t hem)  comp\a.\n  of  Samuel 
W.  Nickell,  defendant,  for  this,  to-wit, 
that  heretofore,  to-wit,  on  the  20th  day 
of  March,  \%82,  the  said  plaintiffs  were 
possessed  in  fee  of  a  certain  tract  of 
land  lying  in  the  county  of  Monroe,  on 
the  west  side  of  the  road  leading  from 
Hillsdale  to  Union,  known  as  the  Will- 
ia?n  Dunsmore  place,  and  adjoining  the 
lands  of  David  Tomlinson  and  others, 
containing  two  hundred  and  seventy 
acres,  and  bounded  as  follows:  {giving 
a  description  by  metes  and  bounds'),  being 
the  land  of  which  .1  certain  devise  was 
made  toy.  H.  Dunsmore  by  the  will  of  the 
late  William  Dunsmore  and  by  the  said 
J.  H.  Dunsmore  conveyed  to  the  defend- 
ant by  deed  dated  March  12,  i8y2,  which 
said  land  the   plaintiffs  claim    in  fee. 
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poles,  to  a  stone  pile,  corner  to  Snider  s  land  and  Moore  S.  eighty-five 
E.  ninety  poles  to  a  black  walnut,  N.  nine  E.  sixty-eight  poles  to  a 
chestnut  in  Conrad  Albright's  line,  and  with  the  same,  N.  seventy-eight 
W.  ninety  poles  to  the  beginning  containing  forty-one  acres  and  fifty 
poles,  which  said  tract  of  land  the  plaintiff  claims  in  fee.  And  the 
said  plaintiff  being  so  possessed  thereof,  the  said  defendant,  after- 
wards, to  wit:  on  the.  first  day  oi  January,  188O,  entered  into  the 
said  premises  and  unlawfully  withholds  from  the  plaintiff  the  posses- 
sion thereof  to  the  plaintiff's  damage  ^00.00;  and  therefore  she  sues. 

Catharine  Carroll. 
By  her  counsel, 

John  Barton  Payne. 

3.  Simplified  Forms  Under  Statutes.^ 


w 


35; 


And  the  said  plaintiffs,  being  so  pos- 
sessed thereof  as  aforesaid,  the  said 
defendant  afterwards,  to-wit,  on  the 
^/j-/day  of  March,  18&,  entered  into  the 
premises  aforesaid  and  unlawfully 
withholds  from  the  plaintiffs  the  pos- 
session thereof,  to  the  damage  of  said 
plaintiffs  one  thousand  dollars.  And 
therefore  they  bring  suit." 

See   also    Lewis  •>.  Childers,   13 
Va.  3;  Low  V.   Settle,   22   W.  Va. 
Oney    v.    Clendenin,    28    W.    Va. 
Bowers  v.  Dickinson,  30  W.  Va.  710. 

1.  General  Statutory  Provisions.  —  In 
many  states,  statutes  have  been  enacted 
simplifying  the  declaration,  complaint 
or  petition,  and  providing  what  it  shall 
be  sufficient  to  state  therein.  Under 
the  provisions  of  these  statutes,  "  a 
present  ownership  in  fee  simple  and  a 
right  to  the  immediate  possession  of 
real  property  on  the  part  of  the  plain- 
tiff, together  with  the  wrongful  posses- 
sion by  defendant  and  an  unlawful 
withholding  of  possession  from  the 
plaintiff,  constitute  a  good  cause  of 
action  for  the  recovery  of  real  property, 
and  a  complaint  which  plainly  and 
concisely  states  these  facts  is  sufficient 
under  the  code."  Merrill  v.  Bearing, 
22  Minn.  376  {citing  Walter  v.  Lock- 
wood,  23  Barb.  (N.  Y.)  228).  Among 
the  statutes  so  providing  are  the  fol- 
lowing: 

Arizona.  —  Rev.  Stat.  (1887),  §  3137. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  45,  par.  II. 

Indiana. — Horner's  Stat.  (1897),  § 
1054. 

Iowa.  —  Code  (1897),  §  4187. 

Kansas.  —  Gen.  Stat.  (1889),  |  4698. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  75,  §  69. 


Michigan.  —  How.  Anno.  Stat.  (1882), 
§  7794- 

Minnesota. — Stat.  (1894),  §§  5826,  5831. 

Nebraska. — Comp.  Stat.  (1897),  §6224. 

New  Mexico.  —  Comp.  Laws  (1884),  § 
2261. 

Ohio. — Bates'  Anno.  Stat.  (1897),  §§ 
5781,  5095. 

Okjakofnq. — Stat.  (1893),  ^  4492. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
^318. 

Tennessee.  —  Code  (1884),  §  3958;  Code 
(1896),  g  4975;  . 

IVest  Virginia. — Code   (1891),  c.  90, 

§  7- 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  g  3077;  Stat.  (1898),  §  3077. 

Wyoming.  —  Rev.  Stat  (1887),  §  2987. 
Conformity  to  Statute  Sufficient. —  It  is 
sufficient  to  conform  to  the  statutory 
provisions  as  to  what  the  complaint  or 
petition  shall  contain.  Merrill  v.  Bear- 
ing, 22  Minn.  377;  Pennock  v.  Monroe, 
5   Kan.  586. 

The  form  of  the  complaint  under  the 
code,  in  actions  to  recover  possession  of 
real  property,  need  not  be  like  declara- 
tions in  ejectment  under  the  Revised 
Statutes.  The  complaint  must  state 
facts  instead  of  fictions,  and  its  suffi- 
ciency must  be  tested  by  the  code. 
Walter  v.  Lockwood,  4  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  309. 

Statutory  Provisions  as  to  Parties.  —  In 
numerous  states  there  are  statutory 
provisions  as  to  the  parties  to  an  action 
of    ejectment,     especially    as    regards 

5  parties  defendant;  the  usual  provision 
being  that  the  action  may  be  brought 
in  the  name  of  the  real  claimant  against 
the  person   in  possession  and   that  all 

,  other  persons  claiming  title  or  interest 
to  or  in  the  land  may  be  joined: 
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Arizona.— ^^\.  Stat.  (1887),  §  3x36. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
^  2571,  which  provides  that  the  action 
may  be  brought  against  the  person  in 
possession  or  his  lessor,  or  both. 

California.  — Code  Civ.   Proc.  (1897), 

§  738. 

Georgia.— 2  Code  (1895),  §§  5000,  5001. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  45,  par.  6. 

loiva.  —  Code  (1897),  g  4183. 

Kansas.  — Gen.  Stat.  (1889),  §  4697. 

Michigan.  —  How.  Anno.  Stat.  (1882), 

§§  7790-  7791- 

Minnesota.  — Stat.  (1894),  i5  5817. 

Mississippi.  —  Anno.  Code  (1892),  § 
1628. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1310. 

Nevada.  —  Gen.  Stat.  (1885),  §  3278. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1282,  §i^  2,  3. 

Ne-w  Mexico.  —  Comp.  Laws  (1884), 
§  2259. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2664,  §  309  (Code  Civ.  Proc,  §  1502), 
which  provides  that  if  the  property  is 
occupied,  the  occupant  must  be  made 
defendant,  otherwise  some  ether  person 
exercising  acts  of  ownership  or  claim- 
ing title. 

North  Carolina. — Clark's  Code  Civ. 
Proc,  §  184. 

North  Dakota. — Rev.  Codes   (1895), 

§  5904- 

Oklahoma. — Stat.  (1893),  §  4491. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§316. 

Tennessee.  —  Code  (1884),  §§  3953, 
3954;  Code  (1896),  §§  4970,  4971. 

Texas.  —  Sayles'  Civ.  Stat.  (1897),  §§ 
5254,  5255. 

£/to/i.  — Comp.  Laws  (1888),  §  346S. 

Vermont.  — Stat.  (1894),  §  1487. 

Washington.  —  2  Hill's  Anno.  Stat. 
(1891),  §529. 

West  Virginia. —  Code  (i8gi),  c.  90, 
§§i,,5,6. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),   §§    3074,  3075;  Stat.    (1898),    §§ 

3074,  3075- 

Wyoming.  —Rev.  Stat.  (1887),  §2985. 

Besidence  of  the  Parties. —  It  is  un- 
necessary to  state  in  the  declaration  the 
residence  of  either  of  the  parties,  for  the 
reason  that  the  court's  jurisdiction  de- 
pends upon  the  county  in  which  the 
premises  are  situated.  Doll  v.  Feller, 
16  Cal.  432. 

Allegation  as  to  delation  of  Husband 
and  Wife.  —  Where  a  husband  and  wife 
join  as  parties  plaintiff,  a  general  aver- 
ment of  their  seisin  and  possession  is 


sufficient.  Kelsey  z'.  Hanmer,  18  Conn. 
316;    Watson  V.   Watson,  10  Conn.  88. 

Against  a  Receiver.  —  A  declaration  in 
ejectment  against  a  receiver  of  a  rail- 
road company  must  allege  that  the 
plaintiff  has  obtained  leave  to  sue  from 
the  proper  court.  St.  Louis,  etc.,  R. 
Co.  V.  Hamilton,  158  111.  366. 

Venue, —  In  Cole  v.  Segraves,  88  Cal. 
103,  it  was  alleged  that  the  premises 
were  in  the  town  of  Susinville,  and  the 
court  took  judicial  notice  of  the  fact 
that  Susanville  was  the  county  seal  of 
Lassen  county  and  did  not  consider  the 
complaint  bad  because  it  did  not  allege 
that  the  land  was  situated  in  Lassen 
county. 

Beference  to  Title  for  Name  of  County.  — 
An  allegation  that  the  land  is  situated 
"in  said  county,"  referring  to  the 
county  named  in  the  title,  is  sufficient. 
Doll  V.  Feller,  16  Cal.  432.  ' 

Averments  as  to  PlaintiflPs  Title.  —  ''A 
general  averment  of  the  right  claimed 
without  a  statement  of  the  facts  upon 
which  it  is  intended  to  sustain  such 
right  is  sufficient."  Phillips  v.  Blair, 
38  Iowa  649.  See  also  Larum  z/.Wilmer, 
35  Iowa  244;  Garrison  v.  Sampson,  15 
Cal.  93;  Coryell  v.  Cain,  16  Cal.  567; 
Central  Pac.  R.  Co.  v.  Mudd,  56  Cal. 
585;  Kansas  Pac.  R.  Co.  v.  McBratney, 
12  Kan.  9;  Richards  7A  Pierce,  44  Mich. 
444;  Ensign  v.  Sherman,  14  How.  Pr. 
(N.  Y.  Supreme  Ct. )  439;  Walter  v. 
Lockwood,  23  Barb.  (N.  Y.)  228. 

Ownership  in  Fee  Simple.  —  In  John- 
son V.  Vance,  86  Cal.  128,  it  was  held 
that  the  plaintiff  properly  set  forth  the 
plaintiff's  title  by  alleging  that  he  "  was 
the  owner  in  fee  simple  and  entitled  to 
the  possession." 

In  Billings  v.  Sanderson,  8  Mont. 
201,  it  was  considered  sufficient  to  al- 
lege that  the  plaintiff  was  "  seised  in 
fee  and  possessed  and  entitled  to  the 
possession  and  occupation  of  a  certain 
tract  or  parcel  of  land,"  without  alleg- 
ing how  the  plaintiff  became  seised. 

Legal  Ownership.  —  In  Boles  v.  Weif- 
enback,  15  Cal.  144,  it  was  considered 
sufficient  to  allege  that  the  plaintiffs 
on  a  day  named  "  were,  and  have  been 
and  still  are,  the  legal  owners  of,  and 
lawfully  entitled  to  the  possession  of 
said  premises,  and  were  in  the  quiet, 
peaceable  and  actual  possession  there- 
of." See  also  Johnson  v.  Crookshanks, 
21  Oregon  339,  holding  that,  in  the  ab- 
sence of  a  demurrer  or  other  defense 
before  issue  joined,  it  is  sufficient  to 
allege  that  the  plaintiff  is  "  the  owner 
of  the  land." 
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Title  at  the  commencement  of  the  ac- 
tion need  not  be  alleged  where  owner- 
ship and  seisin  in  fee  and  an  ouster 
prior  to  the  commencement  of  the  ac- 
tion are  properly  averred.  Salmon  v. 
Symonds.  24  Cal.  260. 

Title  Under  Judicial  Sale.  —  Where 
the  plaintiff  relies  upon  a  sale  made  by 
order  of  court,  it  is  not  necessary  to  set 
forth  all  the  proceedings,  but  it  is  suffi- 
cient to  set  forth  a  copy  of  the  sheriff's 
certificate  of  sale  and  to  allege  that 
such  sale  has  been  confirmed.  Belles 
V.  Miller,  10  Wash.  259. 

Statutory  Provisions.  —  The  plaintiff 
is  required  by  statutes  in  some  states 
to  set  forth  the  nature  of  his  estate, 
but  the  statutes,  as  a  general  rule,  pro- 
vide that  it  shall  not  be  necessary  to 
state  how  the  plaintiff's  estate  or  own- 
ership is  derived. 

Colorado.  —  Drake  v.  Root,  2  Colo. 
685. 

Illinois. —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  45.  par.  13. 

Kansas.  —  Gen.  Stat.  (1889),  §  4698. 

Maine.  —  Rev.  Stat.  (1883),  c.  104,  §  3. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  7796.  7797-  Ludeman  v.  Hirth,  96 
Mich.  17,  35  Am.  St.  Rep.  588;  Goodall 
V.  Henkel,  60  Mich.  383. 

Mississippi.  —  Anno.   Code   (1892),    § 

1633- 

Nebraska. — Comp.  Stat.  (1897),  §6224. 
Ohio.  —  Bates'    Anno.    Stat.    (1897), 

§  5781. 

Oklahoma.  —  Stat.  (1893),  §  4492. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§318. 

Tennessee.  —  Code  (1884),  §  3959;  Code 
(1896),  §  4976. 

Virginia.  —  Code  (1887),  §  2730. 
Roach  V,  Blakey,  89  Va.  767. 

Washington.  —  2  Hill's  Anno.  Stat. 
(1891),  {5  531. 

West  Virginia.  —  Code  (1891),  c.  90, 

Wyoming.  —  Rev.  Stat.  (1887),  §  2987. 

Bight  of  Possession.  —  In  the  absence 
of  any  statutory  provision  upon  the 
subject,  when  the  plaintiff  alleges  that 
he  is  the  owner  and  has  lawful  title 
and  that  the  defendant  is  in  possession 
and  unlawfully  withholds  such  posses- 
sion, the  plaintiff  need  not  aver  that 
he  is  entitled  to  the  possession.  Walter 
v.  Lockwood,  23  Barb.  (N.  Y.)  228. 

In  Ne7u  Mexico,  Oregon  and  Wiscon- 
sin, it  is  essential  to  allege  that  the 
plaintiff  is  entitled  to  the  possession  of 
the  premises,  because  such  an  allega- 
tion is  required  by  statute.  Osborne  v. 
U.  S.,  3  N.  Mex.  213,  to  which  case  refer- 


ence is  made  for  a  petition  which  was 
in  improper  form  because  it  did  not 
declare  that  on  a  day  named  the  plain- 
tiff "  was  entitled  to  the  possession  of 
the  premises";  Bingham  v.  Kern,  18 
Oregon  199;  Barclay  v.  Yeomans,  27 
Wis.  682,  holding  that  it  is  not  suffi- 
cient to  allege  plaintiff's  ownership  in 
fee  and  a  withholding  of  possession. 

" Fee "  Equivalent  to  "Fee  Simple."  — 
An  allegation  that  the  plaintiff  is  seised 
in  fee  is  equivalent  to  alleging  owner- 
ship in  fee  simple.  Baker  v.  Bessey, 
73  Me.  472  {^following  Jordan  v.  Record, 
70  Me.  529). 

Acquisition  of  Title  While  Defendant  is 
in  Possession.  —  Where  it  is  alleged  that 
the  defendant  was  lawfully  in  posses- 
sion when  the  plaintiff's  title  accrued, 
the  plaintiff  must  allege,  or  state  facts 
showing,  that  the  defendant  since  un- 
lawfully withholds  possession  from  the 
plaintiff.  Holmes  z/. Williams,  16  Minn. 
164,  in  which  case  it  was  considered 
insufficient  to  allege,  without  stating 
the  facts,  that  on  the  day  the  plaintiff 
acquired  title  "  the  said  defendants 
were  in  possession  thereof  and  of  the 
whole  thereof,  and  have  during  all  the 
time  since  that  day  remained  in  full 
possession  thereof,  and  have  been  and 
still  are  in  the  receipt  of  the  rents,  is- 
sues and  profits  thereof,  which  said 
rents  issues  and  profits  are  worth  the 
sum  of  $100,  and  that  said  defendants 
have  so  held,  occupied  and  received 
the  rents,  issues  and  profits  thereof 
without  the  consent  and  against  the 
will  of  said  plaintiff,  and  her  rights 
therein  and  thereto  have  been  by  said 
defendants  wholly  denied  and  disre- 
garded." It  was  pointed  out  that  this 
allegation  was  "entirely  consistent 
with  defendants'  holding  under  an  un- 
expired lease  from  plaintiff's  grantor.*' 

Describing  Premises.  —  Reasonable  ac- 
curacy is,  as  a  general  rule,  all  that  is 
necessary.  For  the  method  of  describing 
land  in  an  action  of  ejectment  see  7 
Encycl.  of  PI.  and  Pr.,  p.  328  et  seq. 

Examples  of  Sufficient  Descriptions.  — 
The  following  descriptions  have  been 
adjudged  to  be  sufficient: 

"  A  certain  lot  of  land  lying  in  the 
town  of  Ronceverte  in  the  county  afore- 
said, being  the  piece  of  land  near  the 
railroad  depot  in  said  town,  upon  which 
the  said  defendant  has  erected  a  pump 
house  and  appliances  for  supplying  its 
engines  with  water."  Carters.  Chesa- 
peake, etc.,  R.  Co.,  26  W.  Va.  644. 

"The  east  half  of  the  northeast  half 
of   the    southwest    quarter    of   section 
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twelve,  township  nineteen,  range  twenty' 
six,  excepting  t7(>o  acres  in  the  south- 
east corner,  containing  eighteen  acres 
more  or  less."  Green  v.  Jordan,  83 
Ala.  220,  in  which  case  the  phrase 
"  excepting  ttvo  acres  in  the  southeast 
corner"  was  construed  as  meaning 
two  acres  in  such  corner  lying  in  a 
square  and  bounded  by  four  equal  sides. 

"  [A  tract  of  land]  containing  two 
acres  of  land  more  or  less  in  the  dis- 
trict of  Poquosin  in  the  said  county, 
bounded  on  the  north  by  a  line  drawn 
through  the  center  of  a  dike,  dividing 
the  same  from  the  land  of  the  late  Wm. 
La'tuson,  and  on  the  east,  south,  and 
west,  by  the  other  lands  of  the  plain- 
tifif."     Messick  v.  Thomas,  84  Va.  891. 

"  Land  lying  in  Soquel  township, 
Santa  Cruz  county,  state  of  California, 
and  bounded  on  the  northeast  by  Bay 
Avenue,  on  the  southeast  by  the  land  of 
M.  E.  Land,  and  on  the  southwest  and 
northwest  by  Soquel  Creek."  Hihn  v. 
Mangenberg,  89  Cal.  268. 

"  The  west  half  of  the  south-east 
corner  and  2j  acres  off  the  west  end  of 
the  south-west  quarter  of  the  northeast 
quarter;  all  in  section  /j",  township  16, 
range  ^."     Sims  v.  Thompson,  30  Ala. 

159- 

"  A  part  of  the  southeast  quarter  of 
section  twenty-nine  in  range  six,  town- 
ship eight,  embracing  the  land  occupied 
by  the  Sulphur  Spring  church  ground, 
together  with  the  Sulphur  Spring, 
known  as  the  Sulphur  or  Chalybeate 
Spring,  adjacent  to  and  on  the  west 
side  of  said  camp  ground,  supposed  to 
contain  two  acres  of  land,  and  part  of 
said  section  twenty-nine,  which  said 
tract  of  land  is  situated  in  De  Kalb 
county,  state  of  Alabama."  Rayburn 
V.  Elrod,  43  Ala.  700, 

"  All  that  part  of  the  fractional  north- 
east quarter  of  section  j6  in  township 
_5>j  north,  of  range  4.  west,  which  lies 
south  of  the  middle  line  of  the  Kanka- 
bee  river  in  Starke  county,  Indiana," 
Sphung  V.  Moore,  120  Ind.  352. 

Surveys  of  U.  S.  Land  Office.  — It  is 
sufficient  to  describe  the  premises  ac- 
cording to  the  surveys  of  the  United 
States  land  office.  Hamner  v.  Eddins, 
3  Stew.  (Ala.)  192;  Wade  v.  Doyle,  18 
Fla.  630;  Pickett  v.  Doe,  5  -Smed.  & 
M.  (Miss.)  470. 

Clerical  errors  in  the  description  of  the 
premises  will  not  vitiate  the  complaint. 
Du  Pont  V.  Davis,  30  Wis.  170. 

Statutory  Provisions. — Under  the  stat- 
utes of  many  of  the  states,  the  land 
must  be  described  by  metes  and  bounds, 


or  with  sufficient  certainty  to  identify 
the  same,  so  that  from  such  description 
possession  thereof  may  be  delivered  by 
the  sheriff. 

Arizona.  —  Rev.  Stat.  (1887),   §  3137. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  45,  par.  12. 

Kentucky.  —  Carroll's  Code  (1895),  § 
125,  subd.  I. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  75,  §  22. 

Michigan.  —  How.  Anno.  Stat.  (1882), 

§  7795. . 

Mississippi.  —  Anno.  Code  (1892),  § 
1633. 

Montana. — Code  Civ.  Proc.  (1895),  § 

744- 

Nebraska. — Comp.  Stat.  (1897).  §  5724. 

Nevada.  —  Gen.  Stat.  (1885),  §  3080. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1283,  §  10. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2666,  §  318  (Code  Civ.  Proc,  §  1511). 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5906. 

Ohio. —  Anno.  Stat.  (1897),  §  5095. 

Oklahoma. — Stat.  (1893),  §  4005. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§318. 

Tennessee.  —  Code  (1884),'  §  3959; 
Code  (1896),  ^  4976. 

Utah. —  Comp.  Laws  (t888),  §  3241. 

Washington.  —  2  Hill's  Anno.  Stat. 
(1891),  §  531. 

West  Virginia.  —  Code  (1891),  c.  90, 
§  8. 

Wisconsin.  — Sanb.  &  B.  Anno.  Stat. 
(1889),  §  3077;  Stat.  (1898),  §  3077. 

Wyoming.  —  Rev.  Stat.  (1887),  ^  2482. 

Anticipation  of  Defenses. —  No  attempt 
need  be  made  to  set  up  matters  to  meet 
a  defense  which  it  is  supposed  will  be 
made,  but  when  such  matters  are  al- 
leged by  themselves  and  are  entirely  in- 
dependent of  theaverments  upon  which 
the  plaintiff  is  entitled  to  recover,  they 
will  be  treated  as  mere  surplusage  and 
will  not  vitiate  the  complaint.  Boles 
V.  Cohen,  15  Cal.   150. 

Equitable  Rights  of  the  Defendant.  — 
In  Kerns  v.  Dean,  77  Cal.  555,  it  was 
held  that  the  complaint  need  not  con- 
tain allegations  affording  and  offering 
the  defendant  an  opportunity  to  redeem 
and  avoid  the  effect  of  a  judgment  of 
restitution  by  complying  with  a  con- 
tract between  the  plaintiff  and  the  de- 
fendant. 

Ouster  of  the  Plaintiff  and  Defendant's 
Possession.  —  The  facts  connected  with 
the  wrongful  acts  of  the  defendant  need 
not  be  set  out.  Garrison  v.  Sampson. 
15  Cal.  93,  in  which  case  it  was  held 
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(Ala.  Civ.  Code  (1896),  p.  948,  §  3352,  No.  29.)' 
(Commencement  as  in  Form  No.  5907.) 
The  plaintiff  sues  to  recover  possession  of  the  following  tract  of 


that  a  holding  over  by  the  defendant 
is  in  effect  an  ouster  and  may  be  so 
charged,  and  proof  of  a  holding  over 
was  admitted  under  an  allegation  that 
the  defendant  "  wrongfully  and  unlaw- 
fully entered  upon,  took  possession  of, 
and  ousted "  the  plaintiff,  and  still 
"  wrongfully  and  unlawfully  withholds 
the  possession." 

Wilfully,  Fraudulently,  Maliciously 
and  Forcibly,  —  "  The  use  of  the  words 
wilfully,  fraudulently,  maliciously  and 
forcibly"  in  describing  the  ouster  does 
not  detract  from  the  character  of  the 
complaint  as  a  complaint  in  ejectment 
or  require  it  to  be  treated  as  a  com- 
plaint in  forcible  entry.  Hildreth  v. 
White,  66  Cal.  549. 

' '  Unjust ' '  Detention. — Under  a  statute 
(Act  N.  Mex.  Dec.  1847,  §  4,  Prince's 
Compilation,  p.  152)  requiring  that  the 
petition  shall  aver  that  the  defendant 
"  unlawfully  withheld  from  the  plain- 
tiff possession,"  an  allegation  that  the 
defendant  "unjustly"  withholds  the 
possession  is  not  sufficient,  as  an  unjust 
retention  is  not  necessarily  unlawful. 
Osborne  v.  U.  S.,  3  N.  Mex.  213,  to 
which  case  reference  is  made  for  a  pe- 
tition in  improper  form. 

Time  of  the  Ouster. — The  allegation  of 
the  time  is  immaterial  unless  mesne 
profits  are  involved.  Kidder  v.  Stevens, 
60  Cal.  414;  Collier  v.  Corbett,  15  Cal. 
183,  in  which  latter  case  it  was  held 
sufficient  to  aljege  an  ouster  "  on  or 
about  "  a  named  date. 

A^eoativino  Defendant's  Rii^ht  of  Pos- 
session.—  "If  the  defendant's  holding 
rests  upon  any  existing  right,  he  should 
be  compelled  to  show  it  affirmatively 
in  defense."  and  no  allegation  "  beyond 
that  of  possession  by  the  defendant  is 
necessary,  except  that  he  withholds 
the  possession  from  the  plaintiff." 
Pavne  v.  Tread  well,  16  Cal.  221. 

Mesne  Profits.  —  Originally  the  plain- 
tiff was  not  permitted  to  recover  mesne 
profits  or  damages  for  use  and  occupa- 
tion.    Austell   V.    Swann,    74  Ga.  284. 

In  modern  times,  however,  the  plain- 
tiff is  usually  permitted  to  recover  by 
way  of  damages  all  such  sums  of 
money  to  which  he  may  be  entitled  by 
way  of  mesne  profits.  See  the  statutes 
of  the  following  states: 

Arizona.  — Rev..  Stat.  (1S87),  §  3137, 
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which  provides  that  if  rents  and  profits 
are  claimed,  the  plaintiff  shall  state  in 
his  complaint  such  facts  as  show  him 
entitled  thereto  and  the  amount  thereof. 
Georgia.  —  2  Code  (1895),  §  4997, 
which  provides  that  the  count  may  be 
had  in  the  writ  or  declaration  for  such 
sums  of  money  as  the  plaintiff  may  be 
entitled  to. 

Maryland. — Laws  (1872),  c.  346;  Hecht 
V.  Colquhoun,  57  Md.  566. 

Neiv  Mexico.  —  Com  p.  Laws  (1S84),  § 
2265. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2663,  ^  303. 

Virginia.  — Code  (1887),  §  2751, 
which  provides  that  the  plaintiff  may 
file  with  his  declaration  a  statement  of 
the  profits  and  other  damages  which 
he  means  to  demand.  For  the  formal 
parts  and  commencement  of  such 
statement  see  Robinson's  F.  (Va.)  173; 
and  see  also  James  River,  etc.,  Co.  v. 
Lee,  16  Gratt.  (Va.)  424;  Goodwyn  v. 
Myers,  16  Gratt.  (Va.)  336. 

A  general  averment  of  damages,  to- 
gether with  a  prayer  for  a  named  sum 
of  money  is  sufficient.  Martin  v. 
Durand,  63  Cal.  39;  Johnson  v.  Visher, 
96  Cal.  310,  in  which  latter  case  it  was 
held  that  it  is  unnecessary  to  allege 
that  the  defendant  received  the  rents 
and  profits. 

Omission  of  Prayer  for  Possession  Im- 
material.—  In  Evans  v.  Schafer,  119 
Ind.  49,  the  petition  being  otherwise 
formal,  it  was  considered  immaterial 
that  it  did  not  contain  a  specific 
prayer  for  possession  of  the  premises. 

Abstract  of  Title.  —  In  the  follow- 
ing states,  statutes  have  been  enacted 
requiring  that  there  shall  be  attached 
to  the  declaration,  complaint  or  pe- 
tition an  abstract  of  title: 

Arkansas. —  Sand.  &  H.  Dig.  (1894), 
§  2578. 

Georgia.  —  2  Code  (1895),  §  5002. 

/(7W(T.  — Code  (1897),  §4188. 

Minnesota.  — Stat.  (1894).  §  5831. 

EzMbits  need  not  be  copied  in  the 
pleading,  but  it  is  suflScient  to  state 
their  substance.  Surginer  v.  Paddock, 
31  Ark.  528. 

1.  The  complaint  given  in  the  text  is 
drawn  under  Ala.  Civ.  Code  (1896),  § 
1530,  which  section  provides  generally 
what  the  complaint  shall  contain. 
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land:  {describing  if)^  of  which  he  was  in  possession,  and  upon  which, 
pending  such  possession,  and  before  the  commencement  of  this  suit, 
the  defendant  entered  and  unlawfully  withholds,  together  vi\\.\\  one 
thousand  dollars  for  the  detention  thereof.  {Concluding  as  in  Form 
No.  5907.) 

Form  No.  8105. 
(Conn.  Prac.  Act,  p.  77,  Form  No.  115.)* 
{Commencement  of  writ  as  in  Form  No.  5912.') 

1.  On  August  1st,  i87<?,  plaintiif  owned  and  possessed  a  certain  lot 
of  land  in  Harwinton,  bounded  north  by  land  ol  John  Doe,  and  east,^ 
south,  and  west  on  highway. 

2.  The  defendant,  on  said  day,  wrongfully  entered  on  said  land^ 
and  dispossessed  the  plaintiff,  and  still  keeps  him  out  of  possession^ 
depriving  him  of  the  rents  and  profits. 

3.  Said  rents  and  profits  amount  to  %100  a  year. 
Plaintiff  claims, 

1.  Judgment  for  the  possession  of  said  premises. 

2.  ^00  damages. 

{Conclusion  of  writ  as  in  Form  No.  5912.) 

Form  No.  8106. 

(Fla.  Rev.  Stat.  (1892),  §  1513,  subs.  I.)' 

In  the  circuit  court  oi  Florida,  Second  Judicial  circuit,  July  term, 
A.  D.  iZ96,  Leon  county,  to  wit: 

Nicholas  Nicholby  by  his  attorney,  sues  Uriah  Heap,  in  an  action  of 
ejectment:  Because  the  defendant  is  in  possession  of  a  certain  tract 
or  parcel  of  land,  situate,  lying  and  being  in  said  county,  known  and 
described  as  follows,  to  wit:  {Here  describe  the  land),  containing  about 
six  hundred  dicr&s,  to  which  said  plaintiff  claims  title;  and  the  defend- 
ant has  received  the  profits  of  said  land  since  the  first  day  of 
January,  A.  D.  iS96,  of  the  yearly  value  of  one  hundred  dollars,  and 
refuses  to  deliver  possession  of  said  land  to  the  said  plaintiff,  or  to 
pay  him  the  profits  thereof.  [{Signature  of  defendant's  attorney  as  in 
Form  No.  6938.)]'^ 

See  also  supra,  note  i,  p.  291.  son  v.  Lodge,  36  Cal.    2g;  Garwood  v. 

Arkansas.  —  Complaint  in  ejectment  Hastings,  38  Cal.  217;  Doyle  v.  Frank- 
is  set  out  in  Healy  v.  Conner,  40  Ark.  lin,  40  Cal.  io8;  Tompkins  v.  Sprout, 
353;  Stafford  v.  Watson,  41  Ark.  22.  55  Cal.  32;  Fay  v.  McKeever,   59  Cal. 

California.  —  Complaint  in  ejectment  308;  Fish  v.  Benson,  71  Cal.  428;  Baker 

is  set  out  in   substance,   in   full  or  in  v.  Ducker,  79  Cal.   366;  Hutchinson  v. 

part,  in  Gladwin  v.  Stebbins,  2  Cal.  103;  McNally,  85  Cal.  620;  Johnson  v.  Vance, 

Leese   v.  Clarke,    3  Cal.    18;  Hicks  v.  86  Cal.  iii;  Cole  v.  Segraves,   88  Cal. 

Bell,  3  Cal.   219;  Waring    v.  Crow,   11  104;    McCaughey  v.  Schuette,   117  Cal. 

Cal.   367;    Smith  v.   Doe,   15  Cal.   loi;  223. 

Boles  V.  Weifenback,  15  Cal.   144;  Col-        Colorado.  —  Complaint  in  ejectment  is 
lier  V.  Corbett,  15  Cal.  183;  Patterson  v.  set  out  in   full  or   in  part   in  Drake  v. 
Ely,    19  Cal.  29;  Haight  v.  Green,    19  Root,     2    Colo.     686;      Chivington     v. 
Cal.  114;  High  V.   Shoemaker,  22  Cal.  Colorado  Springs  Co.,  9  Colo.  598. 
363;  Schilling  v.    Holmes,  23  Cal.  228;         1.  Connecticut.  —  Declaration  in  eject- 
Dyson  V.  Bradshaw,  23  Cal.  528;  Schenk  ment  is  set  out  in  substance    in  Hotch- 
V.    Evoy,     24    Cal.    105;     Salmon     v.  kiss  v.  Butler,  18  Conn.  287. 
Symonds,  24 Cal.  265;  Hutton  z/.  Reed,         2.  Florida.  —  Declaration     in    eject- 
25  Cal.  479;  Caperton   z-.   Schmidt,   26  ment  is  set  out   in  Elizabeth    Cordage 
Cal.  490;  Marshall  v.  Shatter,  32  Cal.  Co.  v.  Whitlock,  37  Fla.  206. 
179;  Bernal  v.  Gleim,  33  Cal.  669;  Jack-        3.  The  words  and  figures  in  [  ]   do 
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Form  No.  8107. 

(Precedent  in  Meskimen  v.  Day,  35  Kan.  47.)' 

[(^Commencement  as  in  Eorm  No.  59i7)]^  the  said  plaintiffs  have  a 
legal  estate  in  and  are  entitled  to  the  possession  of  the  following  real 
estate,  situate  in  the  county  of  Pottawatomie,  state  of  Kansas,  and 
described  as  follows,  to  wit:  The  northeast  quarter  of  the  southeast, 
quarter  of  section  thirty-three,  in  township  seven,  of  range  eleven  east, 
containing  forty  acres  of  land;  and  that  the  defendant  unlawfully 
keeps  said  plaintiffs  out  of  the  possession  of  the  same. 

Wherefore,  the  plaintiff  prays  judgment  against  the  defendant  for 
the  possession  of  said  premises,  and  for  such  other  and  further  relief 
as  they  may  be  entitled  to.     [{Concluding  as  in  Form  No.  59n^^ 

Form  No.  8  i  o  8 . 

(Carroll's  Code  Ky.  (1895),  p.  601;  Carroirs  Code  Ky.  (1888),  p.  388. )» 

{Commencing  as  ifi  Form  No.  5918^  that  he  is  the  owner  of,  and! 
entitled  to  the  possession  of  a  tract  of  land  in  Lee  county,  Kentucky ^ 
situated  on  the  waters  oi  Drennon  Creek,  and  bounded  as  follows,  to 


not  appear  in  the  statutory  form,  but 
should  be  inserted  in  order  to  make  the 
form  complete. 

See  also  supra,  note  i,  p.  291. 

Georgia.  — The   Code   (1882).  g  3389, 
prescribed  the  following  form: 
"^Georgia,  )  To  the  Superior  Court 

Wilkes  connty.  \      of  said  county. 

The  petition  of  Nicholas  Nicholby 
showeth  that  Uriah  Heap,  of  said 
county,  is  in  possession  of  a  certain 
tract  of  land  in  said  county  {Here  describe 
the  land),  to  which  your  petitioner  claims 
title;  that  the  said  Uriah  Heap  has  re- 
ceived the  profits  of  said  land  since  the 
Jirst  day  oi  January,  1897,  of  the  yearly 
value  oi  one  hundred  Ao\\2iXS,  and  refuses 
to  deliver  said  land  to  your  petitioner, 
or  to  pay  him  the  profits  thereof;  where- 
fore your  petitioner  prays  process  may 
issue  requiring  the  said  Uriah  Heap  to 
be  and  appear  at  the  next  Superior  Court 
to  be  held  in  and  for  said  county,  to 
answer  your  petitioner's  complaint." 

This  section,  however,  does  not  seem 
to  have  been  retained  in  the  code  of 
1895.  And  at  any  rate,  the  petition 
under  the  present  practice  should  set 
forth  the  cause  of  action  in  orderly  and 
distinct  paragraphs  numbered  consecu- 
tively. 2  Ga.  Code  (1895),  §  4961.  See 
Form  No.  5913  for  example  of  a 
Georgia  petition. 

Declaration  in  ejectment  is  set  out  in 
part  in  Benton  v.  Horsley,   71  Ga.   620. 

Idaho.  —  Complaint  in  ejectment  is  set 
out  in  substance  in  Burke  v.  McDonald, 
2  Idaho  319. 


Indiana.  —  Complaint  in  ejectment  is 
set  out  in  full  or  in  part  in  Sturgeon  v. 
Hitchens,  22  Ind.  107;  Knight  v.  Mc- 
Donald, 37  Ind.  464;  Schipper  v.  St. 
Palais,  37  Ind.  505 ;  Stevens  v.  Williams,. 
70  Ind.  536;  Rucker  v.  Steelman,  73  Ind. 
398;  Burgett  V.  Bothwell,  86  Ind.  150; 
Sherlock  v.  Louisville,  etc.,  R.  Co.,  115 
Ind.  23. 

Iowa.  —  Declaration  in  ejectment  is- 
set  out  in  substance  in  Wise  v.  Hine,  i 
Green  (Iowa)  62. 

1.  Kansas. —  Petition  in  ejectment  is 
set  out  in  substance  or  in  full  in  Porter 
V.  Wells,  6  Kan.  448;  Simpson  v.  Gree- 
ley, 8  Kan.  587;  Hottenstein  v.  Con- 
rad, 9  Kan.  437;  Rowe  v.  Palmer,  29- 
Kan.  339;  Chapman  v.  Price,  32  Kan. 
446;  Peyton  v.  Peyton,  34  Kan.  624; 
Meskimen  v.  Day,  35  Kan.  47;  Smith 
V.  Kimball,  36  Kan.  476. 

2.  The  words  enclosed  in  [  ]  will  not 
be  found  in  the  reported  case,  but 
should  be  added  to  render  the  form 
complete. 

See  also  supra,  note  X,  p.  291. 

3.  In  Bullitt's  Civ.  Code  Ky.  (1895), 
P-  553.  is  given  a  form  which,  omitting 
the  formal  parts,  is  as  follows: 

"  I.  That  he  is  the  legal  owner  in 
fee  simple  and  entitled  to  the  posses- 
sion of  a  tract  of  land  containing  yf/"/j' 
acres,  situate  in  Lee  county,  and 
bounded  as  follows:  {describing  the 
land);  and  that  the  defendant,  Richard 
Roe,  holds  possession  thereof,  without 
right. 

2.  That   the   plaintiff    has   been   the 
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wit:  Beginning  at  a  stone  in  the  center  of  said  creek,  corner  to 
James  Adams,  thence  east,  two  hundred  poles  to  a  stone,  thence 
south  tuw  hundred  poles  to  a  stone,  thence  west  two  hundred  poles  to 
a  stone,  thence  north  two  hundred  poles  to  the  beginning,  containing 
two  hundred  and  fifty  acres,  and  the  defendant  now  holds,  and  has 
for  the  last  year  wrongfully  held,  said  land,  and  kept  the  plaintiff 
out  of  possession  thereof  to  his  damage  in  the  sum  of  ten  thousand 
dollars. 

Wherefore,  pl^aintiff  prays  judgment  for  the  recovery  of  said  land, 
and  ten  thousand  dollars  and  all  proper  relief.  {Concluding  as  in 
Form  No.  5918.') 


owner  of  said  land  and  entitled  to  the 
possession  thereof,  and  the  defendant 
has  held  possession  thereof  without 
right,  since  the  first  day  of  January, 
i9>q6,  and  that  the  rents  and  profits 
thereof  have  been,  during  that  period, 
and  now  are,  of  the  value  of  five  hun- 
dred doWsirs  per  annum. 

Wherefore,  the  plaintiff  asks  for  judg- 
ment against  the  defendant  for  the 
possession  of  said  land,  and  for  five 
hundred  dollars  damages  for  withhold- 
ing the  possession,  and  iov  five  hundred 
dollars  damages,  for  the  rents  and 
profits  which  have  accrued,  and  for 
damages  for  the  rents  and  profits  which 
may  accrue  from  said  land,  and  for 
costs." 

See  also  supra,  note  i,  p.  291. 

Kentucky.  —  Petition  or  declaration 
in  ejectment  is  set  out  in  substance  or 
in  full  in  Masters  v.  Martin,  3  B.  Mon. 
(Ky.)  176;  Walker  v.  Mitchell,  18  B. 
Mon.  (Ky.)  544;  Scott  v.  Scott,  2  Bush 
(Ky.)  149;  Wing  v.  Hayden,  10  Bush 
(Ky.)  277;  Lee  v.  Page,  12  Bush  (Ky.) 
203;  Louisville,  etc.,  R.  Co.  v.  Taylor, 
96  Ky.  244. 

Louisiana.  —  In  Chadwick  v.  Gulf 
States  Land,  etc.,  Co.,  49  La.  Ann. 
757,  the  petition  alleged  substantially 
as  follows:  "  that  she  was,  on  and 
after  the  21st  of  March,  1879,  and  up  to 
the  j^  of  November,  i8qi,  the  owner  of 
-certain  described  property;  that  she  sold 
said  property  on  the  ^d  of  November, 
i8qi,  to  Edmond  H,  Chadwick,  and 
transferred  to  him  all  her  right,  title 
-and  interest  in  and  to  the  rents  and 
revenues  oifive  houses  in  said  property, 
irom  July  2y,  i88g,  to  November  j,  189/, 
and  she  represented  in  the  act  of  sale 
that  she  was  seized  of  said  premises  in 
fee  simple  and  had  a  right  to  con- 
vey the  same,  and  promised  and 
obligated  herself  to  deliver  possession 
thereof  to  her  vendee;  that  since  the 
2istol  October,  i8gi,  and  until  the  pres- 


ent time,  Domingo  Negrotto,  Jr.,  and 
the  Gulf  States  Land  and  Improvement 
Company  had  illegally  and  wrongfully 
taken  possession  of  said  property  and 
had  deprived  the  plaintiffs  of  the  pos- 
session, use  and  benefit  of  the  same  and 
continued  to  keep  said  possession  and 
claimed  to  be  the  owners  of  the  same; 
that  they  had  collected  the  rents  of  said 
property,  which  had  been  and  were 
still  of  the  value  of  twenty  dollars  per 
month;  the  rents  they  so  collected  from 
2'/th  July,  x88g,  to  November  j,  iSgi 
(between  the  date  they  took  possession 
and  the  date  when  Mrs.  Elizabeth  John- 
son transferred  the  property  to  Chad- 
wick), h^\n^  five  hundred  and  sixty-four 
dollars  and  sixty-two  cents,  and  those 
from  November  J,  \8qi,  to  September  6. 
l8g6,  being  one  thousand  one  hundred 
and  sixty  dollars.  That  by  the  act  of 
sale  from  Mrs.  Elizabeth  Johnson  (Mrs. 
Oilman)  to  \^Chad7vick'\  she  obligated 
herself  to  deliver  said  property  to  him 
and  to  put  him  in  possession  thereof; 
that  he  acquired  the  property  as  stated 
in  the  petition  and  acquired  also  the 
right,  title  and  interest  in  and  to  the 
rents  and  revenues  of  the  five  houses 
on  the  property  ixovsx  July  27 ,  \88g,  to 
November  J,  i8gT,  the  day  of  his  pur- 
chase, which  rents  then  amounted  to 
five  hundred  and  sixty-four  dollars  and 
sixty-tivo  cents;  that  Dotningo  Negrotto, 
Jr.,  and  the  Gulf  States  Lajid  and  Im- 
provemCftt  Company  were  further  in- 
debted to  him  for  the  fruits,  rents  and 
revenues  of  said  property  from  the  day 
he  purchased  it  {jd  November,  iSgi) 
until  they  should  deliver  possession  to 
him  at  the  rate  of  twenty  dollars  per 
month,  the  sum  due  up  to  jd  Septem- 
ber, 1896,  amounting  to  one  thousand  one 
hundred  and  sixty  dollars;  that  he  had 
been  damaged  by  the  wilful,  wrongful, 
illegal  deprivation  of  his  property  and 
the  violation  of  his  legal  rights  in  the 
sum  of  one  thousand  dollars.     [Where- 
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State  of  Michigan. 

The  Circuit  Court  for  the  County  of  Lenawee. 
County  oi  Lenawee,  ss: 

John  Doe,  plaintiff  in  this  suit,  by  Daniel  Webster  his  attorney, 
comes  into  court,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  filing  this  his  declaration  as  commencement 
of  suit,  complains  of  Richard  Roe,  defendant  in  this  suit: 

For  that,  whereas,  the  said  plaintiff  heretofore,  to  wit,  on  t\it.  first 
day  of  June,  in  the  year  one  thousand  eight  hundred  and  ninety-seven, 
was  possessed  of  certain  real  estate  and  premises,  with  the  appurte- 
nances, situated  in  the  city  ol  Adrian  in  said  county  oi  Lenawee,  state 
of  Michigan,  and  being  known  and  described  as  follows,  that  is  to 
say:  {describing  the  premises^,  which  said  premises  the  said  plaintiff 
claims  in  fee.  And  he  the  said  plaintiff  being  so  possessed  thereof, 
the  said  defendant  afterwards,  to  wit,  on  the  i^^r<?«^  day  oi  June 
in  the  year  one  thousand  eight  hundred  and  ninety-seven,  entered 
into  the  said  premises  and  ejected  the  said  plaintiff  therefrom,  and  the 
said  plaintiff  being  lawfully  entitled  to  the  possession  of  said  prem- 
ises, the  said  defendant  unlawfully  withholds  from  said  plaintiff  the 
possession  thereof,  to  the  damage  of  said  plaintiff  of  one  thousand 
dollars,  and,  therefore,  he  brings  suit,  etc. 

Daniel  Webster,  Attorney  for  Plaintiff, 


fore  plaintiffs  pray]  that  there  be 
judgment  recognizing  that  Mrs.  Eliza- 
beth Johnson  (^Mrs.  Gilmati)  was  the 
owner  of  the  property  on  the  2jst  of 
March,  1879,  when  she  purchased  it 
from  Thomas  Pickles,  up  to  November 
3,  i8g/,  when  she  sold  it  to  Chadwick; 
that  Chadwick  is  now  the  owner  of  the 
same;  that  judgment  be  rendered  iti 
solido,  decreeing  that  defendants  have 
no  right,  title  or  interest  in  said  prop- 
erty, and  ordering  them  to  deliver  pos- 
session thereof  to  petitioners  and  pay 
them  the  sum  oi  five  hundred  and  sixty- 
four  dollars  and  sixty  cents,  with  legal 
interest  thereon  from  November  j,  l8g/, 
and  the  further  sum  of  one  thousand 
one  hundred  and  sixty  dollars,  with  legal 
interest  from  September  j,  1896  (date  of 
judical  demand),  and  the  further  sum 
of  twenty  dollars  per  month,  until  they 
deliver  possession  of  said  property,  and 
the  further  sum  of  one  thousand  dollars 
with  legal  interest  from  judicial  de- 
mand." 

See  also  petition  set  out  in  Dibble  v. 
Leppert,  47  La.  Ann.  792. 

Maine.  —  Declaration  in  ejectment  is 
given  in  substance  or  in  full  in  Bird  v. 
Decker,  64  Me.  550;  Furbish  v.  Robert- 
son, 67  Me.  35;  Jordan  v.  Record,  70 
Me.  529;  Baker  v.  Bessey,  73  Me. 
472. 


Maryland.  —  Declaration  in  eject- 
ment is  set  out  in  substance  in  Wallis  v. 
Wilkinson,  73  Md.  129. 

Massachosetts.  —  Declaration  in  eject- 
ment is  setout  in  substance  or  in  full  in 
Emerson  v.  Thompson,  2  Pick.  (Mass.) 
474;  Hodgkins  v.  Price,  137  Mass.  14. 

1.  See  also  supra,  note  i,  p.  291. 

Michigan.  —  In  Seeley  v.  Howard, 
23  Mich.  II,  the  declaration,  omitting 
the  formal  parts,  was  as  follows:  "  For 
that,  whereas,  the  said  plaintiff,  on 
the  yfrj^  day  oifune,  in  the  year  one 
thousand  eight  hundred  and  seventy, 
was  possessed  of  the  following  real 
estate  and  premises  situate  in  the  city 
of  Fort  Huron,  county  of  St.  Clair,  and 
being  known  and  designated  as  the  un- 
divided eighth  part  of  that  part  of  the 
lower  Westbrook  Farm  (so-called),  in 
section  fifteen  (ij),  town  six  (6)  north, 
range  seventeen  (f;^)  east,  lately  conveyed 
by  Frederick  H.  Vanderburgh,  trustee, 
to  said  Henry  Howard,  by  deed,  dated 
April  i^,  1870,  and  recorded  liber  jo, 
page  201,  of  deeds,  in  the  office  of  the 
register  of  deeds  for  said  county,  which 
said  premises  the  said  plaintiff  claims 
in  fee,  and  the  said  plaintiff  being  so 
possessed  thereof,  the  said  defendant 
afterwards,  to  wit:  on  the  second  day  of 
fune,  in  said  last  mentioned  year,  en- 
tered into  said  premises  and  ejected  the 
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(Miss.  Anno.  Code  (1892),  §  1638;  Miss.  Rev.  Code  (1880).  §  2487.)' 

{Conwiencing  as  in  Eorm  No.  GO^J^.)  Nicholas  Nicholby,  the  plaintiff 
in  this  action,  by  his  attorney,  demands  of  Uriah  Heap,  the  defend- 
ant, the  possession  of  a  tract  of  land,  with  the  appurtenances,  sit- 
uated in  said  county,  containing  one  hundred  acres,  more  or  less,  and 


said  plaintiff  therefrom,  and  unjustly 
withholds  from  said  plaintiff  the  pos- 
session thereof,  to  the  damage  of 
said  plaintiff  one  thousand  dollars,  and 
therefore  he  brings  suit."  This  decla- 
ration was  considered  sufficient  as 
against  the  following  grounds  of  de- 
murrer, of  which  the  court  considered 
seriously  the  first,  second  and  third 
only.  "i.  That  the  description  in  said 
declaration  is  indefinite  and  uncertain. 
2.  That  from  the  description  posses- 
sion of  the  premises  claimed  could  not 
be  delivered.  3.  The  description  in  and 
by  itself  is  not  a  complete  descrip- 
tion. 4.  The  description  is  not  such  as 
required  by  the  statute.  5.  The  decla- 
ration does  not  allege  that  the  defend- 
ant unlawfully  withholds  from  the 
plaintiff  the  possession  of  the  premises 
claimed.  6.  There  is  no  such  a  plea 
known  to  the  law  as  a  plea  of  eject- 
ment. 7.  The  commencement  of  said 
declaration  is  uncertain,  indefinite, 
vague,  and  meaningless.  8.  The  com- 
mencement of  said  declaration  is  not 
.according  to  the  rules  of  this  court." 

In  Goodall  v.  Henkel,  60  Mich.  383, 
will  be  found  the  declaration  which 
was  considered  demurrable,  because  it 
did  not  properly  state  the  nature  and 
extent  of  the  plaintiff's  claim  as  re- 
quired by  How.  Anno.  StaU  Mich. 
(1882).  §  7797.  The  declaration,  omit- 
ting formal  parts,  alleged  as  fol- 
lows: "  For  that,  whereas,  the  said 
plaintiff,  on  the  sixth  day  of  March,  in 
the  year  iSc?^,  was  possessed  of  the 
following  real  estate  and  premises, 
situate  in  the  city  of  Detroit,  county  of 
Wayne,  in  said  State  of  Michigan,  and 
being  known  and  designated  as  the 
west /7£/^«/y  feet  (^o) of  the  east  half  of  lot 
thirty-eight  (jS),  in  section  numbered 
six  (6),  in  thecity  of  Z>^/rOTV,  in  the  county 
of  IVayne,  and  State  oi Michigan,  accord- 
ing to  the  governor  and  judges'  plan  of 
said  city;  and  he,  the  plaintiff,  being 
so  possessed  thereof,  the  said  defend- 
ant afterwards,  to  wit,  on  the  ninth 
(gth)  day  of  March,  in  said  last  men- 
tioned year,  entered  into  said  premises, 
and   unlawfully   withholds   from    said 


plaintiff  the  possession  thereof,  to  the 
damage  of  said  plaintiff _/f//)/  thousand 
dollars,  and  therefore  he  brings  this 
suit,"  etc. 

Minnesota.  —  In  Merrill  v.  Bearing, 
22  Minn.  376,  the  court  held  that  the 
complaint  was  sufficient  and  that  it 
was  not  open  to  the  objection  that  it 
improperly  joined  several  causes  of 
action.  The  complaint,  omitting  formal 
parts,  is  as  follows: 

"  The  plaintiff  complains  and  alleges: 

1.  That  he  is  now,  and  for  more  than 
two  years  last  past  has  been  the  owner 
in  fee  simple  of,  and  seized  of  an  estate 
of  inheritance  in,  and  is  now,  and  has 
been  during  all  the  time  of  his  said 
ownership,  entitled  to  the  possession 
of,  the  following  described  real  estate, 
(tarticularly  describing  it). 

2.  That  defendant  is  now,  and  has 
been  for  more  than  sevett  years  last 
past,  and  since  the  year  1866,  wrong- 
fully and  unlawfully  in  possession  of 
said  premises,  and  wrongfully  and  un- 
lawfully withholds  the  same  from  the 
plaintiff,  to  his  damage  in  the  sum  of 
yive  hundred  dollars. 

3.  That  the  value  of  the  rents  and 
profits  of  the  said  lands  and  premises, 
during  the  time  the  same  have  been 
so  wrongfully  and  unlawfully  withheld 
from  the  possession  of  the  plaintiff  as 
aforesaid,  is  one  thousand  doWnrs. 

Wherefore  the  plaintiff  demands 
judgment  against  the  said  defeiidant: 
I.  For  the  restitution  of  said  lands 
and  premises.  2.  For  the  sum  oi  Jive 
hundred  dollars  damages  for  the  with- 
holding thereof.  3.  For  one  thousand 
dollars,  the  value  of  the  rents  and 
profits  thereof,  together  with  the  costs 
and  disbursements  of  this  action." 

See  also  complaints  in  McClane  v. 
White,  5  Minn.  178;  Dodge  v.  Hollins- 
head,  6  Minn.  26;  Holmes  v.  Williams, 
16  Minn.  165;  Merrill  v.  Bearing,  22 
Minn.  376. 

1.  See  also  supra,  note  i,  p.  291. 

Mississippi.  —  See  also  precedents  in 
Cooper  V.  Benson,  28  Miss.  767;  Gar- 
ner V.  Jones,  34  Miss.  505;  Campe  v. 
Renandine,  64  Miss.  441. 
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being  (^Here  describe  the  same');  and  the  plaintiff  says  that  his  right  to 
the  possession  of  the  same  accrued  on  the.  Jirst  day  oi  June,  a.  d. 
i8.96,  and  that  the  defendant  wrongfully  deprives  him  of  the  posses- 
sion thereof,  to  his  damage,  one  hundred  dollars. 

[And  the  said  plaintiff  also  demands  of  the  defendant  the  sum  of 
three  hundred  and  fifty  dollars  for  the  use  and  occupation  of  the  said 
land  by  the  defendant,  from  the  aforesaid  day.]^ 

Daniel  Webster,  Attorney  for  Plaintiff. 

Form  No.  8  i  i  i . 

(Precedent  in  Walter  v.  Lockwood,  23  Barb.  (N.  Y.)  228,  4  Abb.  Pr.  (N.  Y.)  307.)* 


1.  If  mesne  profits  be  demanded,  the 
matter  enclosed  by  [  ]  is  to  be  inserted. 
Miss.  Anno.  Code  (1892),  §  1638. 

Missouri.  —  Petition  in  ejectment  is 
set  out  in  Chouquette  v.  Barada,  23  Mo. 
332;  Givens  v.  Thompson,  no  Mo.  433; 
Spitts  z'.  Wells,  18  Mo.  468. 

Nebraska.  —  In  Bouvier  v.  Stricklett, 
40  \eb.  793,  the  petition,  omitting 
formal  parts,  was  as  follows:  "The 
plaintiff  complains  of  the  defendant 
for  that  said  plaintiff  has  a  lejal  estate 
in  and  is  entitled  to  the  possession  of 
the  following  described  premises,  to- 
wit:  The  north  half  of  the  southeast 
quarter  of  section  number  21,  in  town- 
ship 18  north,  range  12  east,  in  IVash- 
ington  county,  Nebraska;  and  said 
defendant,  ever  since  the  first  day  of 
April,  i8<f<y,  has  unlawfully  kept  and 
still  keeps  the  plaintiff  out  of  the  pos- 
session thereof.  The  plaintiff  there- 
fore prays  judgment  for  the  delivery 
of  the  possession  of  said  premises  to 
him." 

See  also  petition  set  out  in  Hitchcock 
V.  McKinster,  21  Neb.  149. 

New  Hampshire.  —  Declaration  in 
ejectment  is  set  out  in  substance  in 
Wells  V.  Jackson  Iron  Mfg.  Co.,  44 
N.  H.  61. 

New  Mexico.  —  Declaration  in  eject- 
ment is  set  out  in  Osborne  v.  U.  S.,  3 
N.  Mex.  213. 

2.  It  was  held  that  the  complaint  set 
forth  in  the  text  was  good  under  either 
the  Code  or  the  Revised  Statutes. 
Walter  v.  Lockwood,  23  Barb.  (N.  Y.) 
228;  4  .\bb.  Pr.  (N.  Y.  Supreme  Ct.)  307. 

New  York.  —  In  Sanders  v.  Leavy,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  308,  a 
complaint  which  was  considered  suf- 
ficient, on  the  authority  of  Ensign  c'. 
Sherman,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  439,  and  Walter  v.  Lockwood,  23 
Barb.  (N.  Y.)  228,  4  Abb.  Pr.  (N.  Y.)  307, 
was,  omitting  the  formal  parts,  as  fol- 
lows:    "That  the  said  plaintiff  has  the 


lawful  title  as  the  owner  in  fee  simple  to 
the  following  described  real  estate  situ- 
ate in  the  city  of  New  York  in  the  county 
and  State  of  Nctv  York,  to  wit:  All 
that  certain  lot,  piece  or  parcel  of  land, 
situate,  lying  and  being  in  the  city, 
county  and  state  of  New  York,  on  the 
northerly  side  of  Twenty-ninth  street, 
and  between  Lexington  avenue  and 
Third  avenue,  bounded  and  described 
and  containing  as  follows,  viz:  (^1?- 
scribing  premises).  That  the  above 
named  defendant  is  in  possession  of 
the  said  real  estate,  and  unlawfully 
withholding  possession  of  the  same 
from  the  plaintiff.  Wherefore  the  said 
plainti/f  demands  judgment  that  the 
said  defendant  may  be  adjudged  to 
surrender  possession  of  the  said  real 
estate,  and  to  pay  to  the  said  plaintiff 
damages  for  the  withholding  of  the 
same,  and  for  the  rents  and  profits 
thereof  to  the  sum  of  one  thousand 
dollars." 

In  Draper  v.  Draper,  11  Hun  (N.  Y.) 
616,  the  complaint  alleged  substantially 
as  follows:  "  i.  That  Thomas  W.  Draper 
was  her  husband  at  the  time  of  his  de- 
cease, and  for  many  years  next  prior 
thereto,  and  that  he  died  May  jt,  i9>74. 

2.  That  at  the  time  of  his  decease, 
and  for  many  years  prior  thereto,  he  was 
seized  in  fee  simple  and  possessed  of 
the  lands  and  premises  described  in 
the  complaint. 

3.  That  she  is  entitled  to  one  undi- 
vided third  part  of  such  premises  for 
her  life  as  her  reasonable  dower. 

4.  That  the  defendant,  Clarissa 
Draper,  is  in  the  actual  possession  of 
the  premises  and  wrongfully  withholds 
from  her  the  possession  of  the  said 
third  part  claimed  as  her  dower."  It 
was  held  that  the  complaint  set  forth  a 
good  cause  of  action  and  that  a  de- 
murrer thereto  was  properly  overruled. 

See  also  the  precedents  set  out  in  full 
or  in  part  in  St.  John  v.  Pierce,  4  Abb. 
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\{Commencetnent  as  in  Form  No.  5926^'Y  The  complaint  of  the 
above  x^^va&di  John  Walter,  plaintiff,  respectfully  shows  to  this  court, 
that  he  has  lawful  title  as  the  owner  in  fee  simple  to  the  following 
described  real  estate  situate  in  the  village  of  IVaih'ns,  county  of 
Sc/tuy/er  and  state  of  Ne7if  York,  a.nd  bounded  as  follows,  etc.,  {ciescrib- 
ing premises)?'  It  being  the  equal  south  half  part  of  a  certain  lot  of 
land  purchased  by  the  said  party  of  the  first  part  of  Samuel  Watkins.^ 
and  his  wife  Cynthia  Ann,  on  the  terith  day  of  May  in  the  year  one 
thousand  eight  hundred  and  fifty-two,  as  by  reference  to  the  deed 
thereof  made  by  the  said  Samuel  Watkins  oxid  his  wife,  will  more  fully 
appear.  And  that  the  said  defendant  is  in  possession  of  the  said 
real  estate  above  described  and  unlawfully  withholds  possession  of 
the  same  from  the  said  plaintiff,  wherefore  the  said  plaintiff  demands 
that  the  said  defendant  may  be  adjudged  to  surrender  the  possession 
of  said  real  estate  to  the  said  plaintiff  and  to  pay  said  plaintiff  dam- 
ages for  the  unlawful  withholding  of  the  same,  and  for  the  rents  and 
profits  thereof  to  the  amount  of  five  hundred  dollars,  besides  costs.- 
\(Concluding  as  in  Form  No.  5926. ^Y" 

Form  No.  8  1 12. 

(Precedent  in  Bryan  v.  Spivey,  io6  N.  Car.  97.) 

[(Commencing  as  in  Form  No.  5927. ^Y" 

The  plaintiff  complains  of  the  defendants,  and  alleges  — 

1.  That  they  are  owners  in  fee  of  the  realty  following,  to-wit: 
(describing  the  same).^ 

2.  That  they  are  entitled  to  the  immediate  possession  thereof. 

3.  That  the  defendants  are  in  possession  thereof  and  wrongfully 
withhold  the  same  from  the  plaintiffs. 

Wherefore,  the  plaintiffs  demand  judgment  — 

App.    Dec.    (N.    Y.)    140;    St.    John    v.  said  north  side  to  Warren  street,  thirty- 

Pierce,  22  Barb.  (N.  Y.)  363;   Underhill  five   feet  to  an  alley;  thence  northerly 

V.  Saratoga,  etc.,   R.   Co.,  20  Barb.  (N.  on   the  east  side  of  said  alley,  one  liitn- 

Y.)  456;  Jackson  v.  Delacroix,  2  Wend,  dred  feet  to  the  southwest  corner  of  a 

(N.  Y.)  433;  Beal  v.   New   York   Cent.,  lot    of    land  this    day    articled   by    the 

etc.,  R.  Co.,  41  Hun  (N.  Y.)  172;  People  said   party  of  the  first  part  to    William 

V.  Van   Rensselaer,  9  N.   Y.   292;  Fos-  Harrings;  thence  on   the  dividing  line 

gate  V.   Herkimer  Mfg.    Co.,    12  N.  Y.  between    said    Harrings'    lot    and    the 

581;   Heney  v.   Brooklyn  Benev.   Soc,  one    hereby    conveyed   easterly    thirty- 

39  N.  Y.  3';3;  Hubbell  v.  Lerch,   58  N.  five  feet  to  the  northeasterly  corner  of 

Y.  237;   Oilman  v.   Oilman,    iii  N.  Y.  said   lot,   and   thence  southerly  on  the 

266;  Compton  V.   The  Chelsea,   139  N.  line   of   lots    one   hundred    feet    to    the 

Y.  539  place  of  beginning." 

1.  The  words  enclosed  by  [  ]  do  3.  In  Bryan  v.  Spivey,  io6  \.  Car. 
not  appear  in  the  reported  case,  but  97,  the  description,  which  is  emitted 
should  be  inserted  in  order  to  render  from  the  text,  was  as  follows:  "  Begin- 
the  form  complete.  ning  on  the  south  side  of    Trent  River 

See  also  supra,  note  i,  p.  291.  at  Ferry  Point  at  the  south  end  of  the 

2.  Description  of  premises,  in  Walter  z/.  railroad  bridge,  and  running  up  with 
Lockwood,  23  Barb.  (N.  Y.)  228,  4  Abb.  the  east  side  of  7"/-c;// River  to  the  main 
Pr.  (N.  Y.)  307,  was  as  follows:  "  Be-  road  at  the  east  foot  of  the  Trent 
ginning  at  the  southeast  corner  of  bridge;  thence  down  and  with  the  pub- 
said  lot  of  land,  on  the  north   side  of  lie    road    leading    from    N'ewhertie    to 

Warren     street    irt     said    village,    and     Beaufort,  in  Carteret  County,  south  79" 
running  from   thence  westerly  on   the     east  ■j4g  poles  to  Scott's  Creek;  thence 
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1.  For  the  possession  of  said  premises. 

2.  That  they  are  entitled  to  the  same  in  fee-simple  absolute. 

3.  For  $500  damages  for  withholding  the  same. 

\^James  A.  Bryan^  one  of  the  plantiff s  above  named,  being  duly  sworn, 
says  that  the  facts  set  forth  in  the  above  complaint  are  true  of  his 
own  knowledge,  except  as  to  those  matters  stated  therein  on  informa- 
tion and  belief;  as  to  those  he  believes  them  to  be  true.]^  {Con- 
cluding as  in  Form  No.  5927.^ 

Form  No.  8 1 1 3  . 

(Bright.  Pur.  Dig.  Pa.  (1894),  p.  709,  §  i.)» 
(seal)      Chester  County,  ss.     The  Commonwealth  oi Pennsylvania: 

To  the  Sheriff  of  said  county,  Greeting:  You  are  hereby  com- 
manded that  you  summon  Uriah  Heap  to  appear  before  the  judges  of 
the  court  of  common  pleas,  in  and  for  said  county,  to  be  holden  at 
West  Chester  on  the  sixth  day  oi  June  next,  then  and  there  to  answer 
to  a  certain  complaint  made  by  Nicholas  Nicholby,  that  he,  the  said 
Uriah  Heap,  now  hath  in  his  actual  possession  a  tract  of  land,  sit- 
uate in  Hamilton  township,  in  the  said  county,  containing  one  hundred 
acres,  or  thereabouts,  bounded  by  lands  of  John  Wilson,  Frank 
Jones,  Samuel  Johnson,  and  Henry  Stamps^  the  right  of  possession  or 
title  to  which,  he,  the  said  Nicholas  Nicholby,  saith  is  in  him  (or  them^ 
as  the  case  may  be),  and  not  in  the  said  Uriah  Heap,  all  of  which  the 
said  Nicholas  Nicholby  averreth  he  is  hereby  prepared  to  prove  before 
our  said  court.     Hereof  fail  not. 

Witness,  John  Blackburn,  president  (or  Judge,  as  the  case  may  be)  of 
our  said  court,  at  West  Chester,  the  eleventh  day  of  May,  Anno  Domini 
one  thousand  eight  hundred  and  ninety-six. 

Attested :  John  S.  Beach,  Prothonotary. 

Form  No.  8  i  i  4 . 

(Precedent  in  McAbee  v.  Harrison,  50  S.  Car.  39.)* 
\{Commencement  as  in  Fortn  No.  59S2.^Y' 

I.  That  the  plaintiff  now  is,  and  was  at  and  during  the  times  herein- 
down  and  with  the  same  to  Edward  2.  See  also  supra,  note  i,  p.  291. 
Parish's  corner;  thence  with  his  south-  3.  Description  of  Fremises.  —  It  is  sufS- 
west  lines  to  Neuse  River;  thence  with  cient  to  name  the  township,  county, 
the  river  north-westerly  to  the  begin-  number  of  acres,  and  the  name  or 
ning."  names  of  adjoining  owners.     Hawn  v. 

1.  The  matter  in  [  ]  properly  belongs     Norris,  4  Binn.  (Pa  )  77. 
to  the  verification,  and  should  not  be  in         Failure   to    Name    Township. — If 
the  body  of  the  complaint  as  it  appears     pleaded  in  abatement,  the  omission  of 
in  the  reported  case.  the  nam-^  of  a  township  will  be  fatal. 

OMo.  —  Petition  in   ejectment   is   set     Lyons  v.  Miller,  4  S.  &  R.  (Pa.)  280. 
out  in  substance  or  in  full  in  Browerz/.         4.  South    Carolina.  —  Complaint     in 
Hunt,  18  Ohio  St.  312;  First  Presb.  Soc.     ejectment  is  also  set  out  in  substance 
V.  Smithers,  12  Ohio  St.  248.  or  in   full   in   De  Walt  v.  Kinard,   19  S. 

Oklahoma.  —  Petition  in  ejectment  is  Car.  287;  Columbia  Water  Power  Co.  z/. 
set  out  in  Adams  z^'.  Couch,  r  Okla.  18.     Columbia  Land,  etc. ,  Co.,  42  S.  Car.  489. 

Oregon.  —  Complaint  in  ejectment  is        5.  The  matter  to  be    supplied  in  [  ] 
set  out  in  substance  or  in  full  in  Pease     does  not  appear  in  the  reported  case, 
■V.  Hannah,  3  Oregon  301;  Minterw  Dur-     but  should  be  inserted  in  order  to  make 
ham,  13  Oregon  473;  Frizzelle  v.  Oregon     the  form  complete. 
Railway,  etc.,  Co.,  22  Oregon  463.  See  supra,  note  i,  p.  291. 
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after  mentioned,  the  owner  of  the  following  tract  of  land,  to  wit :  eighty 
acres,  more  or  less,  situate  and  being  in  the  county  and  State  afore- 
said, bounded  by  lands  of  S.  N.  Nesbitt,  IVm.  McAbee,  Frank  Floydy 
estate  of  Jas.  Harrison^  deceased,  and  others. 

II.  That  during  the  lifetime  oi  James  F.  Harrison,  deceased  —  the 
father  of  the  defendants  —  he  became  the  owner  of  a  mortgage  over 
the  aforesaid  tract  of  land,  and  the  plaintiff  being  then  unable  to  pay 
off  the  debt  secured  by  said  mortgage  without  great  sacrifice  on  his 
part,  entered  into  a  contract  with  the  %2XA  James  F.  Harrison,  by 
which  it  was  agreed  between  the  plaintiff  and  the  said  James  F.  Har- 
rison that  the  plaintiff  would  cut  off  from  said  tract  of  land,  thirty 
acres,  more  or  less,  and  put  the  said  Harrison  in  possession  thereof, 
and  allow  him  to  remain  in  possession  of  said  thirty  acres,  more  or 
less,  and  to  receive  the  rents  and  profits  thereof,  in  lieu  of  interest 
or  other  payments  on  the  debt  secured  by  the  mortgage  until  such 
time  as  the  plaintiff  could  pay  off  said  debt,  the  said  Harrison  con- 
tracting and  agreeing  to  take  possession  of  the  said  thirty  acres  of 
land  and  to  hold  it  as  the  property  of  the  plaintiff  on  the  terms  and 
conditions  hereinbefore  mentioned. 

III.  The  plaintiff,  relying  on  said  contract  and  agreement,  did  cut 
off  from  the  aforesaid  tract  of  eighty  acres,  more  or  less,  bounded  by 
lands  of  .S".  N.  Nesbitt,  Wm.  McAbee  and  others,  and  did  put  the  said 
James  F.  Harrison  in  possession  thereof,  as  plaintiff  had  agreed  to 
do,  and  the  said  Harrison  entered  into  possession  of  the  said  thirty 
acres  of  land  under  and  by  virtue  of  said  contract  and  agreement, 
and  remained  in  possession  of  the  same,  holding  it  as  the  property  of 
the  plaintiff,  and  receiving  the  rents  and  profits  arising  from  the  same 
in  the  place  and  stead  of  interest  or  other  payments  on  the  debt 
secured  by  said  mortgage,  as  he  had  agreed  and  contracted  to  do,  up 
to  the  date  of  his  death,  on  the  day  of  »  i8     . 

IV.  That  the  defendant,  Frank  Harrison,  has  been  duly  appointed 
administrator  of  the  estate  of  James  F.  Harrison,  deceased,  by  the 
probate  court  of  Spartanburg  County,  and  has  duly  qualified  and 
entered  upon  the  discharge  of  the  duties  of  his  said  office. 

V.  That  the  defendants,  since  the  death  of  the  said  James  F.  Har- 
rison, have  been  in  possession  of  the  aforesaid  thirty  acres  of  land, 
more  of  less,  claiming  the  same  as  their  own,  receiving  the  rents  and 
profits  thereof,  and  refuse  to  surrender  the  possession  of  said  land 
or  to  account  for  the  rents  and  profits  thereof,  notwithstanding 
plaintiff  has  demanded  that  they  account  for  the  same,  and  has  ten- 
dered and  offered  to  pay  whatever  amount  was  due  upon  the  debt 
secured  by  the  said  mortgage,  and  has  demanded  of  them  the  posses- 
sion of  said  land. 

VI.  That  defendants  have  cut  down  and  removed  from  said  thirty 
acres  a  large  lot  of  valuable  wood  and  timber  which  was  growing  on 
said  land,  and  have  hauled  away  and  removed  from  said  place  a  large 
and  valuable  lot  of  rails,  greatly  to  the  injury  of  said  land  and  to  loss 
and  damage  of  plaintiff. 

VII.  That  plaintiff  is  ready  and  willing  to  pay  to  defendants  what- 
ever sum  may  be  due  on  the  principal  of  the  debt  secured  by  the 
said  mortgage. 
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Wherefore,  plaintiff  demands  judgment  against  defendants:  i. 
That  they  be  required  to  surrender  possession  of  the  aforesaid  thirty 
acres  of  land  to  plaintiff.  2.  That  they  be  required  to  account  to 
plaintiff  for  all  the  rents  and  profits  secured  by  them  or  their  ances- 
tor since  the  time  he  went  into  possession,  and  to  apply  the  same  to 
the  payment  of  the  interest  accruing  on  the  debt  secured  by  the  said 
mortgage,  and  if  the  same  amounted  to  more  than  said  interest,  that 
it  be  applied  towards  the  extinguishment  of  said  debt.  3.  That  they 
be  required  to  account  for  and  pay  to  the  plaintiff  for  the  value  of 
all  rails  and  timbers  they  have  removed  from  said  land,  and  for  the 
damage  done  said  land  by  said  removal.  5.  For  such  other  and 
further  relief  as  to  the  Court  may  seem  fit  and  proper,  and  for  the 
costs  and  disbursements  of  the  action.  [(Concluding  as  in  Form  No. 
5932. y^^ 

Form  No.  8  I  I  5 .« 

{Commencment  as  in  Forfn  No.  5933.^ 

First.  That  the  defendant  is  a  corporation  organized  under  the 
laws  of  the  state  of  South  Dakota. 

Second.  That  they,  the  plaintiffs,  do  now,  and  have  since  the  ninth 
day  oi  July,A.  d.  18^^,  owned  and  held  blocks  forty-six  (Jf.6),  fifty -one 
(51),  fifty-t7vo  (52),  sixty  (60)  and  sixty-one  (61)  in  the  Northwestern 
addition  to  the  city  of  Aberdeen,  Brown  county.  South  Dakota. 

Third.  That  they  own  and  hold  said  property  as  trustees  under 
and  by  virtue  of  a  deed  of  trust  made  by  one  Daniel  Webster  to  plain- 
tiffs as  trustees  for  the  benefit  oi  John  Jones,  James  Smith,  William 
Short  and  Daniel  Webster,  who  are  the  real  owners  of  the  same. 

Fourth.  That  without  right  or  title  the  defendant  has  entered  into 
possession  of  a  strip  of  the  said  land  one  hundred  feet  wide,  running 
across  said  land  herein  before  described,  being  that  strip  upon  which 
defendant's  railroad  tracks  are  now  laid;  and  ousted  and  ejected 
plaintiffs  therefrom,  and  now  unlawfully  withhold  the  possession 
thereof  from  the  plaintiffs,  and  has  so  unlawfully  withheld  the  pos- 
session at  all  times  since  the  nineteenth  day  oi  July,  1S88,  to  plain- 
tiff's damage  in  the  sum  of  three  thousand  dollars. 

Wherefore  plaintiffs  demand  judgment  against  said  defendants  for 
the  possession  of  said  land,  and  for  the  sum  of  three  thousand  dollars 
damages  for  withholding  the  same.    (Concluding  as  in  Form  No.  5933.) 

Form  No.  8  1 1  6 . 

(Vt.  Stat.  (1894),  §  5417,  Form  24.)' 
[(Commencing  as  in  Form  No.  6950)Y  in  a  plea  that  to  the  plain- 
tiff the  defendant  render  the  seisin  and  peaceable  possession  of  a  cer- 

1.  The  matter  to  be  supplied  in  [  ]  out  in  Messner  v.  Giddings,  65  Tex. 
does  not  appear  in  the  reported  case,     304. 

but  should  be  inserted  in  order  to  make  "Wisconsin.  —  Complaint  in  ejectment 

the  form  complete.  is   set   out   in  substance  or  in    full  in 

See  supra,  note  i,  p.  291.  Bates  z/.  Campbell,  25  Wis.  613;  DuPont 

2.  The  facts  in  and  the  form  of  above  v.  Davis.  30  Wis.  172;  Welsh  v.  Chicago, 
pleading  are  from  Lewis  v.  St.  Paul,  etc.,  R.  Co.,  34  Wis.  494;  Kelley  v.  Mc- 
etc,  R.  Co.,  5  S.  Dak.  148.  Keon,    67    Wis.    561;     McCormick    v. 

See  also  supra,  note  I,  p.  291.  Herndon,  67  Wis.  649. 

Texas.  — Petition  in  ejectment  is  set        3.  See  a.lso,  supra,  note  i,  p.  291. 
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tain  tract  or  parcel  of  land,  with  the  appurtenances  (or  a  certain 
messuage  and  tenement  ivith  the  appurtenances)  lying  and  being  in  Chelsea 
in  the  county  of  Orange  and  described  as  follows:  (^Here  describe  the 
land),  of  which  premises  the  plaintiff,  on  the  first  day  oi  January, 
i898,  was  well  seised  and  possessed,  in  his  own  right,  in  fee,  and  so 
continued  thereof  possessed  until  the  third  day  of  March,  iS98,  when 
the  defendant,  without  law  or  right,  and  contrary  to  the  will  of  the 
plaintiff  thereinto  entered  into  and  ejected,  expelled  and  amoved 
the  plaintiff  therefrom,  and  ever  since  has  kept,  and  still  does  keep  out 
the  plaintiff  from  the  premises,  taking  the  whole  profits  to  himself, 
which  is  to  the  damage  of  the  plaintiff  o/ie  thousand  dollars,  to  recover 
which,  and  the  quiet  and  peaceable  possession  of  the  premises,  with 
just  costs,  the  plaintiff  brings  suit.  [(^Concluding  as  in  Form  No. 
6950  :)Y 

Form  No.  8  i  i  7 . 

(Precedent  in  Wetmore  v.  Rymer,  169  U.  S.  123.)'' 

[(Commencement  as  in  Form  No.  695S.)^  The  plaintiff  George  Pea- 
body  Wetmore,  who  is  a  citizen  of  the  State  oi  Rhode  Island;  Matilda  C. 
Alloway,  a  citizen  and  resident  of  the  State  of  Pennsylvania ;  V.  K. 
Stevenson,   Hugh  Stevenson,  Paul  E.  Stevenson,  Eloise  Stevenson  Ker- 


1.  The  words  and  figures  in  [  ]  do 
not  appear  in  the  statutory  form,  but 
have  been  inserted  in  order  to  render 
the  form  complete. 

Vermont.  —  In  Wallace  v.  Farns- 
worth,  2  Tyler  (Vt.)  296,  the  declaration, 
omitting  formal  parts,  was  as  follows: 

"  Summon  Benjamin  Farnsworth,  of, 
etc.,  to  appear,  etc.,  to  answer  unto 
IVilliam  Wallace,  of,  etc.,  in  a  plea 
that  to  the  said  Wallace,  plaintiff, 
the  said  Farnsworth,  defendant,  ren- 
der the  seisin  and  peaceable  pos- 
session of  a  certain  tract  or  parcel 
of  land,  with  the  appurtenances, 
lying  and  being  in  Richmond  2iiorGsa.i<i., 
bounded  on  Onion  river,  being  next 
above  Bolton  Old  Corner,  and  being  the 
same  farm  on  which  the  late  Joseph 
Wilson  formerly  lived;  who  in  his  life- 
time mortgaged  the  same  to  the  plain- 
tiff, and  on  which  the  said  Benjamin 
Farnsworth  now  lives,  occupies  and 
improves,  of  which  tract  or  parcel  of 
land  the  said  Wallace,  on  the  first  day 
of  June,  180/,  was  well  seised  and 
possessed  in  his  own  right  in  fee,  and 
continued  thereof  possessed  until  the 
first  day  of  September  then  next  follow- 
ing, when  the  said  Benjamin  Farns- 
worth, without  law  or  right,  and  con- 
trary to  the  will  of  the  said  Wallace, 
thereinto  entered,  and  ejected,  expelled, 
and  amoved  the  said  Wallace  therefrom 
and  ever  since  hath,  and  still  doth  keep 
the  said  Wallace  from  the  premises, 
taking  the  whole  profits  thereof  to  him- 


self, which  is  to  the  damage  of  the 
plaintiff,  as  he  says,  1,000  dollars;  to 
recover  which,  and  the  peaceable  pos- 
session of  the  premises,  together  with 
just  costs,  he  the  said  William  Wallace 
brings  this  suit." 

2.  See  also  supra,  note  i,  p.  291. 

3.  Another  Precedent.  —  In  Roberts  v. 
Lewis,  144  U.  S.  653,  a  petition  filed  in 
the  circuit  court  of  the  United  States 
for  the  district  of  Nebraska,  omitting 
formal  parts,  was  as  follows:  "Comes 
now  the  said  plaintiff  and  shows  and 
represents  unto  this  honorable  court 
that  he  is  a  resident  of  the  city  of  Mil- 
waukee, in  the  State  of  Wisconsin,  and  a 
citizen  of  the  said  State  of  Wisconsin,  and 
that  the  .defendant  is  a  resident  of  the 
city  of  Lincoln  in  the  State  oi  Nebraska, 
and  a  citizen  of  the  said  State  of  Ne- 
braska, and  that  the  matters  and  things 
herein  in  controversy  exceed  the  sum 
and  value  of  two  thousand  dollars,  ex- 
clusive of  interest  and  costs.  2d.  The 
plaintiff  further  complains  of  the  de- 
fendant, for  that  plaintiff  has  a  legal 
estate  in  and  is  entitled  to  the  imme- 
diate possession  of  the  following  de- 
scribed property,  to  wit:  lots  number 
one,  two,  three,  four,  five,  and  six,  all 
in  block  number  forty-one,  in  Dawson  s 
addition  to  South  Lincoln,  in  Lancaster 
county,  Nebraska,  and  that  defendant 
has  ever  since  the  /////  day  of  April, 
i8iP7,  unlawfully  kept  and  still  keeps 
the  plaintiff  out  of  possession  thereof. 
Wherefore  the   plaintiff  prays  that  he 
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nochan  and  James  L.  Kernochan,  her  husband,  and  Maxwell  Stevenson, 
by  Paul  E.  Stevenson,  his  next  friend,  all  of  whom  are  citizens  and 
residents  of  the  State  oi  New  York,  sue  the  6.e.iQn6.dinti,  David Eymer, 
Sam.  Rymer,  Tom  Payne  and  W.  Calvin  McConnel,  all  of  whom  are 
citizens  and  residents  of  Polk  County,  Tennessee,  to  recover  the  fol- 
lowing described  lands,  situate  in  the  county  of  Polk,  in  the  southern 
division  of  the  eastern  district  of  Tennessee,  to  wit:  {describing  the  land). 
Which  lands  are  worth  more  than  two  thousand  dollars  and  of  which 
lands  said  plaintiffs  were  possessed,  claiming  in  fee  before  the  com- 
mencement of  this  suit,- and  after  said  possession  accrued  the  said 
defendants,  on  the  Jirst  day  oi  January,  i?>92,  entered  thereupon  and 
unlawfully  withhold  and  detain  the  same,  together  with  one  thousand 
dollars  due  for  the  detention  thereof.     [(jConcluding  as  in  Form  No. 

4.  With  Respect  to  Parties  and  Subject  Matter.^ 

a.  By  Executors  or  Administrators.* 

(1)  In  General. 

Form  No.  8  1 1  8  .' 

{Commencing  as  in  Form  No.  59Jf9,  and  continuing  to  **y  then  pro- 
ceed thus-)  That  the  said  Samuel  Short,  on  the  day  of  his  death 
aforesaid,  died  seised  in  fee  simple  of  the  following  described  land 

may  have  judgment  for  the  delivery  of  may   themselves,   or   jointly   with   the 

the  possession  of  said  premises  to  him,  executor  or  administrator,  maintain  an 

and  for  the  costs  of  this  action."  action  for  the  possession  of  real  estate. 

See  also  precedents  found  in  Ex  p.  Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
Smith,  94  U.  S.  455;  Giles  v.  Little,  104  (1889),  §  3083,  providing  that  an  execu- 
U.  S.  2gi;  Colorado  Cent.  Consol.  Min.  tor  or  administrator  may  maintain 
Co.  V.  Turck,  150  U.  S.  138;  Fletcher  v.  ejectment,  and  that  in  stating  the  in- 
Fuller,  120  U.  S.  537;  Mehlin  v.  Ice,  56  terest  claimed  the  plaintiff  shall  set 
Fed.  Rep.  14.  forth  the  nature  and  extent  of  the  in- 

1,   For  the  formal  parts  of  complaints  terests  which  the  heirs  and  deviseas  or 

and    declarations    by   various    parties  successors  in  interest  of  the  deceased 

plaintiff  consult  the  titles  Complaints;  have  in  the  premises  claimed,  and  also 

Declarations;  and  other  cognate  titles  state  that  the  plaintiff,  as  such  executor 

in  this  work,  such  as  Corporations;  Ex-  or  administrator,  is  entitled  to  the  pos- 

ECUTORS  AND  ADMINISTRATORS;    Part-  session  thereof. 

NERSHip;  Receivers;  and  the  like.  2.  For  the  forms  of  complaints  and 

Statutes  Authorizing  Suits  by  Executors  declarations  by  executors  and  admin- 

or    Administrators  —  Arizona.  —  Rev.  istrators  consult  the  titles  Complaints; 

Stat.  (1887),  §  1184,  gives  to  an  admin-  Declarations;  Executors  and  Admin- 

istrator  the  right   to  the  possession  of  istrators. 

real  estate,  and  the  complaint  may  al-  3.    The   form   given    in   the    text   is 

lege    that    "as    administrator     he    is  drawn  under  Minn.  Stat.  (1894).  §  4497. 

seized  in  fee  and  entitled  to  the  posses-  See  also  supra,  note  i,  p.  291. 

sion  of  the  premises,"  without  averring  Precedent.  —  In  Furbish  v.  Robertson, 

possession   or   right    of   possession   in  67  Me.  35,  the  substance  of  the  declara- 

the  decedent.     Oury  z/.  DufBeld,  i  Ariz,  tion   as   set   forth  in  the  statement  of 

509.  facts   was   as   follows:   "In    a  plea  of 

Minnesota. — Stat.  (1894),  §  4497.  land,   wherein    the    S2i\d  John  Furbish, 

North    Dakota.  —  Rev.  Codes  (1895),  in   his  capacity    of  executor   as  afore- 

§  6466,  providing  that  heirs  or  devisees  said,  demands   against  the  said  Robert 
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(^Here  describing  if)^  which  said  land  the  said  Samuel  Short  by  his  said 
last  will  and  testament  devised  to  Andrew  Jackson  in  fee  simple, 
charged  with  the  payment  of  the  debts  of  the  said  Samuel  Short, 
deceased;  that  on  the  first  day  of  February,  iS97,  the  defendant, 
Uriah  Heap,  wrongfully  entered  upon  said  land,  and  now  unlawfully 
withholds  the  same  from  the  plaintiff;  that  the  estate  of  the  said 
Samuel  Short  has  not  yet  been  settled,  and  said  land  has  not  yet 
been  delivered  over  to  said  Andrew  Jackson  by  order  of  the  Probate 
Court,  and  the  plaintiif,  as  executor  as  aforesaid,  is  entitled  to  the 
possession  of  the  same. 

Wherefore,  plaintiff,  as  such  executor,  prays  judgment  against  the 
said  defendant  for  the  possession  of  said  land,  together  with  the 
costs  and  disbursements  of  this  action.  {Concludifig  as  in  Form  No. 
5920.) 

(2)  To  Recover  Land  Fraudulently  Conveyed.  ^ 

Form  No.  8  i  i  9  .* 

(^Venue  and  title  of  court  and  cause  as  in  Form  No.  5915;  continuing 
as  in  Form  No.  59J/-9,  to  **y  then  proceeding  thus:')  That  the  assets  of 
the  estate  of  Samuel  Short,  deceased,  of  every  kind,  with  the  excep- 
tion of  the  property  hereinafter  mentioned,  have  been  applied  by  the 
plaintiff,  as  said  executor,  to  the  payment  of  the  debts  of  the  said 
Samuel  Short,  deceased,  and  that  there  is  now  due  and  payable  to 
Andrew  Jackson  a.  certain  promissory  note,  in  the  sum  oi  five  thousand 
dollars,  made  by  the  said  Samuel  Short,  deceased,  on  the  first  day  of 
June,  iS95,  payable  in  two  years,  with  interest  at  the  rate  of  six  per 
cent,  per  annum,  which  said  note  the  said  plaintiff,  as  executor,  has 
always  been  and  is  now  unable  to  pay  because  of  the  insufficiency 
of  the  assets  of  the  estate  of  the  said  Samuel  Short,  deceased,  except 
as  hereinafter  mentioned.  That  on  the  first  day  oi  January,  i896, 
the  said  Samuel  Short,  deceased,  was  insolvent,  and  with  the  intention 
to  defraud  his  creditors,  and  particularly  the  said  Andrew  Jackson, 
fraudulently  conveyed  to  the  defendant,  without  any  valuable  con- 
sideration, and  in  secret  trust  for  himself,  the  said  Samuel  Short, 
deceased,  a  certain  tract  of  land  of  the  value  of  three  thousand  dollars, 
situate  in  Posey  county,  in   the  state  of  Indiana,  and  described  as 

^«73^>'/j£7«  one  messuage  with  the  appur-  of  executor.      And  thereupon  he  says 

tenances,   situated  in  said  Brunswick,  that  said   Benjatnin  Furbish  was  him- 

and  bounded  as  follows,  viz:  Beginning  self  seized  of  the  demanded    premises 

on  the  north  side  of  Pleasant  street  at  a  in  his  life  time,  in  fee  simple  as  afore- 

stake;  thence  northerly,  parallel  to  and  said,    within    twenty    years    last    past, 

five  and  one-half  roAs  distant  from  the  and   thereof  the    said  Robert  Robertson 

east   line  of    land  formerly  owned  by  unjustly   and    without  judgment,   dis- 

Humphrey  Given,  about  twenty  rods,  to  seized  him  the  said  Benjatnin  Furbish. 

land  formerly  owned  hy  fohn  O'Brien;  deceased,  within   said  twenty  years  last 

thence  easterly,  on   the   south   line  of  past,  to  the  damage,  etc." 

said  O'Brien's  land,  fot(r  rods;  thence  1.  Consult  also  the  title  Fraudulent 

southerly,  parallel  with   the  west  line  Conveyances. 

about    twenty    rods,    to   said    Pleasant  2.  The    form    given    in    the  text    is 

street;  thence  westerly,  by  said  Pleasant  drawn  under  Horner's  Stat.  Ind.  (1896), 

street  four   rods,   to  the  first  bounds,  §  2335. 

which  he  claims   in   his  said  capacity  See  also  jw/ra,  notei,  p.  2qi. 
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follows,  to  wit:  {describing  the  property)^  of  which  said  land  the  said 
Samuel  Short,  deceased,  was  on  \)ci&  first  day  oi  January,  i896y  seised 
and  possessed  in  fee  simple.  That  on  the  said  first  day  of  January, 
iS96,  the  said  defendant  wrongfully  and  unlawfully,  and  with  the 
intent  to  defraud  the  creditors  of  the  said  Samuel  Shorty  entered  into 
and  upon  the  said  land  hereinabove  described,  and  ever  since  said 
first  day  ol  January,  iS96,  has  remained  in  and  upon  and  in  the  pos- 
session of  said  land  so  entered  into  and  upon  by  him.  That  on  the 
said  fifth  day  of  April,  i897,  the  said  plaintiif  having  duly  qualified 
and  entered  upon  the  discharge  of  his  duties  of  his  said  office  as  said 
administrator,  became  and  was  and  still  is  entitled  to  the  possession 
of  said  land  hereinabove  described.  That  on  said  fi/th  day  of  April, 
1 897,  the  said  defendant  wrongfully,  unlawfully  and  with  intent  to 
defraud  the  creditors  of  the  said  Samuel  Short,  was  wrongfully,  un- 
lawfully, and  fraudulently  withholding,  and  ever  since  has  continued 
to  and  now  does  wrongfully  and  unlawfully  withhold,  the  possession 
of  said  land  from  the  plaintiff  as  such  executor.  That  on  the  first 
day  of  September,  iS98,  a  decree  was  regularly  and  duly  entered  by 
the  Circuit  Court  of  said  Posey  county,  in  the  state  of  Indiana,  declar- 
ing the  real  estate  hereinbefore  described  liable  to  be  sold  to  make 
assets  for  the  payment  of  the  debts  and  liabilities  of  the  said  estate 
of  the  said  Samuel  Short,  deceased,  and  empowering  the  said  plaintiff, 
as  executor  aforesaid,  to  sell  so  much  thereof  as  might  be  found 
necessary  to  discharge  the  said  debts  and  liabilities  and  particularly 
the  said  promissory  note  payable  to  the  said  Andrew  Jackson  herein- 
above mentioned. 

Wherefore  plaintiff,  as  such  executor,  prays  judgment  against  the 
said  defendant  for  the  possession  of  said  premises,  together  with  his 
costs  of  suit.     (Concluding  as  in  Form  No.  5915.) 


b.  By  Religious  Society. ' 

Form  No.  8120.^ 

(Precedent  in  First  Presb.  Soc.  v.  Smithers,  12  Ohio  St.  248.) 
\(^Venue  and  title  of  court  as  in  Form  No.  5929. y^ 

1.  Consult   also   the   title  Religious     and    known    as    the    Sulphur    Spring 
Societies.  Church,   and    who    are    successors    to 

2.  See  also  supra,  note  I,  p.  291.  James  Cave,  Aaron    Hall,  A.    S.   Long, 
Another  Precedent. —  In    Rayburn    v.     Samuel  Hall  and  Thomas  Stagner,  for- 

Elrod,  43  Ala.  700,  the  following  com-     mer  trustees  of  said  church,  and  their 
plaint  was  upheld:  successors  by  appointment  to  the  office 


"  IVm.   Freeman,  A.  N.' 
Lowry,  B.   L.  Elrod, 
W.     A.     Elrod,     and 
Wm.  Justice,     plain- 
tiffs, 

against 

Samuel  K.  Rayburn,  de- 


The    plain-  of  trustees,  sue  to  recover  the  following 

tiffs  who  sue  tract   of    land,    viz " :     {describing    the 

as  the  Metho-  premises  and  concluding  as  in  Form  No. 

dist   Episcopal  8104,  supra). 

Church,  3.  The    words    enclosed    by   [   ]  do 

South,  located  not  appear  in  the  original  as  reported, 

in   De  Kalb  but  have  been  inserted  in  order  to  ren- 

fendant.             J  county,  Ala.,  derthe  form  complete. 
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The  First  Presbyterian  Society  of^ 

the    township   of   Gallipolis,    by 

Alexander    P.    Rogers^     Joseph 

Jones,  Cornelius  Watson,  Samuel 

J.    Rogers,     and    Victorine   M. 

Firor,  plaintiffs,  )■  [Petition.]^ 

against 
John    R.     Smithers,    Daniel    H. 

Goodno,  Dennis  S.  Ford,  John  C. 

Heal,     Francis     Mathers,     and 

John  Davis,  defendants. 

The  said  Alexander  P.  Rogers,  (jtaming  the  other  trustees),  as  trustees 
of  the  First  Presbyterian  Society  of  the  township  of  Gallipolis,  allege 
that  they  have  a  real  estate  in,  and  are  entitled  to  the  possession  of, 
the  so  called  Presbyterian  church  lot,  with  the  church  edifice  thereon, 
the  same  being  known  as  city  lot  numbered  one  hundred  and  nineteen 
{llff)  in  the  town  of  Gallipolis,  in  the  county  of  Gallia,  and  state  of 
Ohio,  and  that  the  said  defendants  wrongfully  keep  the  plaintiffs  out 
of  the  possession  of  said  premises,  wherefore  the  said  plaintiffs  demand 
judgment  against  the  said  defendants  for  said  premises  and  the 
recovery  of  the  possession  of  the  same  by  the  said  plaintiffs.  \{Con- 
cluding  as  i?i  Form  No.  5929. y^ 


e.  By  Tenants  in  Common. 
(1)  Against  Strangers. 

Form  No.  8  i  2  i .' 

(Precedent  in  Payne  v.  Treadwell,  i6  Cal.  242.) 

[(^Commencement  as  in  Form  No.  5910)]^  that  the  said  plaintiffs  are 
the  owners  in  fee  as  tenants  in  common,  and  have  the  lawful  right 
and  are  entitled  to  the  possession^  of  {describing  premises')  and  that  the 
said  defendants  wrongfully  entered  upon,  and  are  now  in  the  wrong- 
ful and  unlawful  possession*  of  said  premises,  and  wrongfully  and 
unlawfully  withhold  the  possession  thereof  from  said  plaintiffs. 
Wherefore  the  plaintiffs  demand  judgment  that  they  recover  and  be 
put  in  possession  of  said  premises,  and  that  the  defendants  pay  dam- 
ages for  the  unlawful  withholding  of  said  premises  and  for  the  rents 
and  profits  thereof  in  the  sum  of  ^,000.  [(^Concluding  as  in  Form  No. 
5910.)] 


1.  The  words  enclosed  by  [  ]  do 
not  appear  in  the  reported  case,  but 
should  be  inserted  in  order  to  render 
the  form  complete. 

2.  See,  also,  supra,  note  i,  p.  291. , 

3.  Averments  as  to  Title.  —  It  being 
objected  to  this  complaint  that  the 
allegations  of  title  and  right  of  posses- 
sion were  not  sufficient,  the  court  said: 
"  It  is  sufficient  *  *  *  for  the  plaintiff 
to  aver  in  respect  to  his  title  that  he  [is] 
seized  of.  the  premises  or  of  some  es- 


tate therein  in  fee  or  for  life  or  for 
years,  according  to  the  fact."  Payne  w. 
Treadwell.  16  Cal.  221. 

4.  Particulars  Concerning  Defendant's 
Possession.  —  A  more  particular  state- 
ment of  the  circumstances  of  the 
defendant's  possession  or  withholding 
than  that  given  in  the  text  is  not  neces- 
sary.     Payne  z'.  Treadwell,  16  Cal.  221. 

Other  Precedents.  —  In  Chouquette  v. 
Barada,  23  Mo.  332,  tenants  in  common 
who  joined  in  an  action  of  ejectment 


310 


Volume  7. 


8122. 


EJECTMENT. 


8122. 


(2)  Against  Co-tenants. 

Form  No.  8122.' 

{Venue,  title  of  court  and  cause  as  in  Form  No.  5917.)  The  plain- 
tiffs herein  complain  of  Moses  Day  and  for  cause  of  action  say  that  on 
the.  first  day  of  January,  iS96,  the  said  plaintiffs  and  the  said  defend- 
ant were  and  since  that  day  have  been  and  now  are,  seised  in  fee 
simple  as  tenants  in  common  of  the  following  described  land  {describ- 
ing it)  and  are  respectively  entitled  to  an  undivided  one-third  mtevest 
in  said  land  in  fee  simple;  that  on  the  second  day  oi  January,  iS96,  the 
said  defendant  entered  upon  said  land  and  ousted  plaintiffs  therefrom 
and  since  that  day  has  unlawfully  kept  said  plaintiffs  out  of  the  pos- 
session of  the  same  and  now  unlawfully  withholds  the  same  from  the 
plaintiffs. 2     {Concluding  as  in  Form  No.  8107.) 


set  forth  their  title  as  follows:  "  Plain- 
tiffs state  that  they  are  tenants  in  com- 
mon of  the  following  described  lot  of 
ground  or  parcel  of  land,  lying  in  the 
city  of  Carondelet  {describing  it);  that 
said  plaintiffs  are  entitled  to  immediate 
possession  of  said  land,  as  tenants 
thereaf,  in  fee  simple  absolute,  having 
acquired  the  same  by  deed  from  the 
city  of  Carondelet,  dated  August  14th, 
185^,  and  herewith  filed,  and  the  said 
Moritz  Taussig  and  William  Taussig 
have  acquired  by  deeds,  herewith  filed, 
the  interest  conveyed  by  said  deed  of 
the  town  of  Carondelet  \.o  Antoine  Motier 
and  Ophelia,  wife  oi  Joseph  N.  Vien,  so 
that  Sdi\A  Julien  Chouquette'is  entitled  to 
one  half  of  said  land  in  his  own  right, 
the  ?,a,\d  Julien  Chouquette  and  Victoire 
his  wife,  in  right  of  the  said  Victoire, 
are  entitled  to  one-eighth  of  said  land, 
the  said  Charles  Motier  to  one-eighth, 
and  the  said  Moritz  and  William  Taus- 
sig to  one-fourth;  that  the  said  land 
was  formerly  part  of  the  commons  of 
Carondelet,  and  was  conveyed  as  afore- 
said to  the  said  parties,  who  are  legally 
entitled  to  the  possession  thereof  in  the 
proportions  above  named  and  men- 
tioned." 

In  Hicks  v,  Rogers,  4  Cranch  (U.  S.) 
165,  the  declaration  did  not  set  forth 
the  title  of  the  plaintiffs,  otherwise  than 
by  the  following  averment:  "  Of  which 
tract  or  parcel  of  land,  the  plaintiffs,  on 
the  6th  day  of  April,  in  the  year  of  our 
Lord  Christ,  one  thousand  eight  hun- 
dred and  four,  were  well  seized  and 
possessed  in  their  own  right,  and  so  con- 


tinued thereof  possessed  until  the  8th 
day  of  April,  in  the  year  last  aforesaid, 
when  the  defendant,  without  law  or 
right,  and  contrary  to  the  will  of  the 
plaintiffs,  thereinto  entered  and  ejected, 
expelled,  drove  out  and  amoved  the 
plaintiffs  therefrom,  and  ever  since 
hath,  and  still  doth  keep  out  the  plain- 
tiffs from  the  premises,  taking  the 
whole  profits  to  himself,  which  is  to  the 
damage  of  the  plaintiffs  six  thousand 
dollars,  to  recover  which  and  the  quiet 
and  peaceable  possession  of  the  said 
premises,  and  just  costs,  they  bring 
this  suit." 

1,  See  also  supra,  note  i,  p.  291. 
The  specific  interests   of   the   several 

co-tenants  should  be  defined,  and  it  is 
not  sufficient  to  allege  simply  a  joint 
ownership  with  the  defendant  and  a 
co-tenancy  of  the  premises,  though  a 
defect  in  this  respect  may  possibly  be 
cured  by  the  verdict.  Lillianskyoldt 
V.  Goss,  2  Utah  292. 

2.  Denial  of  the  Plaintiffs  Right.  —  In 
the  following  states,  it  has  been  pro- 
vided by  statute  that,  in  an  action  by  a 
tenant  in  common  against  a  co-tenant, 
the  plaintiff  must  allege  "  that  the 
defendant  either  denied  the  plaintiff's 
right  or  did  some  act  amounting  to 
such  denial: 

Kansas.  — Gen.  Stat.  (1889),  ^  4700. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6226. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5783. 

Oklahoma.  —  Stat.  (1893),  §  4494. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2989. 
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d.  Several  Distinct  Parcels  of  Land. 

Form  No.  8123.' 

(Precedent  in  Hotchkiss  v.  Butler,  18  Conn.  287.)' 

[(Commencement  of  writ  as  in  Form  No.  5912.y\^  That  to  the  plaintiffs 
the  defendants  render  seisin  and  peaceable  possession  of  tzvo  certain 
tracts  or  parcels  of  land  (describing  i/ieni),  containing  thirty-five  acres, 
with  all  the  buildings  thereon,  together  with  all  the  tools,  machinery 
and  fixtures  for  making  brass  and  wood  clocks;  both  of  which  tracts 
of  land,  said  machinery,  fixtures  and  tools,  the  plaintiffs,  on  or  about 
the  28th  day  oi  July,  18^,  were  well  seized  and  possessed  of  in  their 
own  right  in  fee,  and  so  continued  thereof  possessed,  until  on  or 
about  the  1st  day  of  August,  i8^5,  when  the  defendants,  without  law 
or  right,  and  so  contrary  to  the  mind  and  will  of  the  plaintiffs,  there- 
into entered,  and  ejected  the  plaintiffs  therefrom,  and  ever  since 
have,  and  do  still  continue  to  deforce  and  hold  the  plaintiffs  out  of 
the  premises,  taking  the  profits  to  themselves;  which  is  to  the 
damage  of  the  plaintiffs  [eight  hundred  dollars  to  recover  which  and 
quiet  and  peaceable  possession  of  the  premises  with  just  costs  the 
plaintiff  brings  suit.     (Conclusion  0/  writ  as  in  Form  No.  5912.')]^ 

e.  Dower.^ 

Form  No.  8124.* 

(Commencing  as  in  Form  No.  691^3?)  Nancy  Nicholby,  plaintiff  in 
this  suit,  by  Daniel  Webster,  her  attorney,  comes  into  court  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
files  her  declaration  as  the  commencement  of  suit,  and  complains  of 
Uriah  Heap,  defendant  in  this  suit:  For  that  whereas  the  said  plain- 
tiff on  the  ^rj/ day  oi  June  in  the  year  one  thousand  eight  hundred 
and  ninety-six,  was  possessed  for  her  own  life  of  the  one  undivided 

1.  See  also  supra,  note  i,  p.  291.  should  be  inserted  in  order  to  render 

2.  This  precedent  was  drawn  prior  to     the  form  complete. 

the  adoption  of  the  Practice  act;  under  4.  For  Dower.  —  For   other  forms  of 

that  act  the  form,  as  prescribed,  should  such   declarations  see  Adams  Ejectm. 

be     couched     in    somewhat     different  486;  Humphrey's  Prec.  28;  Tillinghast's 

language,  and  the  statement  of  facts  F.    602;  Tillinghast's    Adams    Ejectm. 

should    be    divided     into     paragraphs  421. 

numbered  consecutively,  each  contain-  For  forms  relating  to  dower,  gen- 
ing  as  nearly  as  may  be  a  separate  erally,  see  the  title  Dower. 
allegation.  Conn.  Prac.  Act,  t^  9.  5.  Michigan  Statute.  —  The  form  given 
For  form  prescribed  by  the  Conn.  Prac.  ip  the  text  is  drawn  under  How.  Anno. 
Act  see  supra.  Form  8105.  The  dec-  Stat.  Mich.  (1882),  §  7789,  subs.  2, 
laration  was  considered  good;  the  court  which  provides  that  an  action  of  eject- 
holding  that,  whatever  may  be  the  rule  ment  may  be  brought  by  any  widow 
elsewhere,  in  Connecticut  a  declaration  entitled  to  dower,  and  section  7797, 
containing  but  one  count  for  several  which  provides  that  the  declaration 
distinct  parcels  of  land  is  not  bad  for  shall  state  "that  the  plaintiff  was  pos- 
duplicity.  Hotchkiss  v.  Butler,  18  sessed  of  the  one  undivided  third  part 
Conn.  287.  of  the  premises  as  her  reasonable  dower 

3.  The  words  and  figures  in  [  ]  do  as  widow  of  her  husband,  naming  him.  "^ 
not  appear   in  the   reported   case,  but  See  also  supra,  note  i,  p.  291. 
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third  part  of  the  following  tract  of  land,  to  wit :  {describing  the  landy- 
as  her  reasonable  dower  as  widow  of  her  late  husband,  Nicholas 
Nicholby,  deceased,  of  which  said  land  the  said  Nicholas  Nicholby,  on 
the  day  aforesaid,  died  seised  in  fee  simple,  leaving  the  plaintiff  as 
his  widow,  and  the  said  plaintiff  being  so  possessed  of  said  one  undi- 
vided third  part  of  the  land  aforesaid  as  her  reasonable  dower  afore- 
said, the  said  defendant  afterwards,  to  wit:  on  the  second di^iy  oi  June 
in  said  last  mentioned  year,  entered  into  said  premises  and  ejected 
the  said  plaintiff  therefrom  and  unlawfully  withholds  from  said  plain- 
tiff the  possession  thereof,  to  the  damage  of  said  plaintiff  one  thousand 
dollars,  and  therefore  she  brings  her  suit.  {Concluding  as  in  Form 
No.  69^.) 

Form  No.  8125.* 

(4  Minor's  Inst.  593.) 

{Commencing  as  in  Form  No.  6951.')  Mary  Demandant  complains  of 
Thomas  Tenant  of  a  plea  of  trespass  for  this,  to  wit:  that,  hereto- 
fore, to  wit:  on  the  first  day  oi  January,  in  the  year  of  our  Lord 
eighteen  hundred  and  seventy,  the  said  plaintiff  was  possessed  for  her 
own  life,  as  and  for  her  dower  in  the  estate  of  her  late  husband, 
George  Demandant,  deceased,  of  one  undivided  third  part  of  a  cer- 
tain tract  or  parcel  of  land,  called  Glenmore,  lying  in  the  said  county 
of  Alexandria,  containing  six  hundred  acres,  and  bounded  as  follows, 
to  wit:  {describing  the  land),  of  which  said  tract  of  six  hundred  acres  of 
land  the  said  George  Demandant  was,  during  the  coverture  between 
him  and  the  said  plaintiff  (and  at  the  time  of  his  death),  seised  of 
an  estate  of  inheritance;  and  the  said  plaintiff  says,  that  she  being 
possessed  of  the  undivided  third  part  aforesaid  of  the  said  tract  of 
land,  the  said  defendant  afterwards,  to  wit:  on  the  second  day  of 
February,  in  the  year  of  our  Lord  eighteen  hundred  and  seventy^ 
entered  into  the  same,  and  unlawfully  withholds  from  the  said  plain- 
tiff the  possession  thereof,  to  plaintiff's  damage  {concluding  as  in 
Form  No.  6951). 

f.  Land  Subject  to  Easement.^ 

Form  No.  8126.*  - 

(Precedent  in  San  Francisco  v.  Sullivan,  50  Cal.  605.) 

[{Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5910.')\^ 
That  a  street  commonly  known  as  West  Mission  Street,  including  the 

1.  Description  of  Land  in  which  Widow  roads,  streets,  and  the  like.  7  Encyl. 
has   Dower. — A   declaration    in    eject-     of  PI.  and  Pr.,  pp.  269-271. 

ment  to  recover  unassigned  dower  4.  It  was  held  that  a  demurrer  was 
must  be  sufficiently  certain  to  enable  properly  overruled  to  this  complaint, 
the  sheriff  to  deliver  possession  with-  as  the  effect  of  the  allegation  of  owner- 
out  reference  to  anything  dehors  the  ship  was  not  impaired  or  affected  by 
writ.     King  v.  Merritt,  67  Mich    194.  the  further  allegations  as  to  the  rights 

2.  See  also  supra,  note  i,  p.  2gr.  of  the  public. 

3.  Land  Subject  to  Easement.  —  As  a  See  also  j«/ra,  note  i.  p.  291. 
general  rule,  ejectment  will  lie  to  re-  5.  The  words  enclosed  and  to  be  in- 
cover  possession  of  land  which  is  sub-  serted  within  [  ]  do  not  appear  in  the 
ject  to  an  easement  or  servitude,  and  reported  case,  but  should  be  inserted 
the  most  common  application  of  this  and  added  to  render  the  form  com- 
rule  is  found  in  the  case  of  highways,  plete. 
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premises  hereinafter  mentioned,  for  sixteen  years  and  upwards  last 
past,  has  been,  and  is,  a  public  street  in  the  city  and  county  of  San 
Francisco  for  all  the  citizens  of  the  State  of  California  to  pass  and 
repass  upon  as  an  open  public  street  and  highway  at  their  pleasure. 

That  subject  to  the  right  of  said  citizens  to  pass  and  repass  as 
aforesaid  over  and  upon  said  lands,  the  city  and  county  of  San 
Francisco  is  the  owner  and  entitled  to  the  possession  thereof  [and] 
for  sixteen  years  and  upwards  last  past  [has  been  the  owner  and 
entitled  to  the  possession  thereof. 

That  while  said  street  was  a  public  street  as  aforesaid,  and  the 
plaintiff  was  the  owner  thereof  and  entitled  to  possession  thereof  as 
aforesaid,  the  said  defendants  did  on  the  first  day  oi  July,  i8,97, 
wrongfully  and  unlawfully  and  without  right  of  title  enter  into  and 
upon  the  same,  and  oust  and  eject  the  plaintiff  therefrom  and  exclude 
the  citizens  of  the  state  of  California  other  than  the  defendants  from 
their  right  aforesaid  to  pass  and  repass  over  and  upon  so  much  of 
said  public  street  and  highway  as  is  bounded  as  follows  (^Here 
describing  a  portion  of  the  street),  and  ever  since  that  day  wrongfully 
and  unlawfully  have  withheld  and  still  and  now  wrongfully  and 
unlawfully  do  withhold  possession  thereof  from  the  plaintiff  and 
wrongfully  and  unlawfully  have  excluded  and  do  exclude  the  citizens 
of  the  state  of  California  other  than  the  defendants  from  their  right 
to  pass  and  repass  as  aforesaid  over  and  upon  said  land. 

Wherefore  the  said  plaintiff  prays  judgment  against  the  said 
defendants  for  the  restitution  of  said  land  and  premises  together 
with  costs  of  suit.      (Concluding  as  in  Form  No.  5910. ')Y 

g.  Land  Taken  for  Railroad. 
Form  No.  8  i  2  7  .^ 

{Commencing  as  in  Form  No.  5920.)  That  the  plaintiff  is  and  has 
been  since  tho.  first  day  oi  January,  1S86,  the  owner  in  fee  simple  of 
thirteen  hundred  and  forty -five  acres  of  land  in  sections  twenty-eight, 
twenty-nine,  thirty,  and  thirty-one,  in  township  one  hutidred  and  five, 
range  twenty-five.  Blue  Earth  county,  Minnesota,  which  land  is  more 
particularly  described  as  follows,  to  wit:  {describing  the  pretnises'). 
That  heretofore,  to  wit,  on  or  about  the  first  day  of  August,  iS92,  the 
defendant  wrongfully  and  unlawfully,  and  without  right  of  title, 
entered  into  and  upon  the  said  land,  and  ousted  and  ejected  the 
plaintiff  therefrom,  and  constructed  a  railroad  across  the  same  and  ap- 
propriated the  same  to  the  use  of  railroad  purposes,  and  ever  since 
has  used  the  said  land  for  railroad  purposes  without  the  plaintiff's 
consent,  and  without  acquiring  any  right  to  do  so  by  condemnation 
proceedings  or  otherwise,  and  without  making  any  compensation  for 
the  taking  and  use  of  said  land  or  for  the  damages  caused  by  the 
construction  and  operation  of  its  railroad  across  the  said  land,  and 

1.  The  words  enciosed  and  to  be  in-  drawn  under  Minn.  Stat.  (1894),  §  2657. 
serted  within  [  ]  do  not  appear  in  the  Some  of  its  allegations  were  adapted 
reported  case,  but  should  be  inserted  from  Kremer  v.  Chicago,  etc.,  R.  Co., 
and  added  to  render  the  form  complete.  51  Minn.  15. 

2.  The   form    given    in    the   text   is         See  also  jw/ra,  note  i,  p.  291. 
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now  wrongfully  and  unlawfully  withholds  the  possession  thereof  from 
the  plaintiff.  That  by  reason  of  the  unlawful  appropriation  and  with- 
holding of  the  said  land  by  the  defendant  as  aforesaid,  the  plaintiff 
has  been  deprived  of  the  rents  and  profits  of  the  said  land,  which  are 
of  the  value  of  seven  thousand  dollars. 

Wherefore,  the  said  plaintiff  prays  judgment  against  the  said 
defendant  for  the  restitution  of  said  land  and  for  the  sum  of  seven 
thousand  dollars  damages  for  the  withholding  thereof,  together  with 
the  costs  and  disbursements  of  this  action.  {Concluding  as  in  Form 
No.  5920.) 

h.  Mining  Lode. 

Form  No.  8128.' 
(Precedent  in  Colorado  Cent.  Consol.  Min.  Co.  v.  Turck,  150  U.  S.  138.) 

\(Commencement  as  in  Form  No.  5939. y\^ 

First.  That  plaintiff  is  a  resident  and  citizen  of  the  State  of  Colo- 
rado; that  the  Colorado  Central  Consolidated  Mining  Company,  defend- 
ant, is  a  corporation  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York;  that  the  amount  in  dispute  in 
this  action  exceeds  the  sum  of  %500  exclusive  of  costs. 

Second.  Plaintiff  further  alleges  that  upon  the  first  day  of  January^ 
A.  D.  i2>85,  he  was  [and  since  that  day  continuously  has  been  and 
now  is]^  the  owner  of,  seized  in  fee,  and  entitled  to  the  possession  of 
a  certain  lode  mining  claim  and  premises,  situate  in  Argentine  min- 
ing district,  Clear  Creek  County,  Colorado,  described  as  follows,  to 
wit:  The  Aliunde  Tunnel  lode,  No.  2,  with  all  the  dips,  spurs,  angles 
and  variations  of  said  lode  throughout  their  entire  length  and  depth, 
and  all  other  lodes,  veins,  ledges  or  deposits  of  mineral,  the  top  or 
apex  of  which  lie  inside  of  said  Aliunde  Tunnel  lode.  No.  2,  as  patented 
to  John  Turck  by  certain  letters  patent  of  the  United  States,  dated, 
31st  day  of  January,  a.  d.  \Z83,  which  lode,  mining  claim  and 
premises  are  described  in  said  patent  as  mineral  entry  No.  1862  in 
the  series  of  the  United  States  land  office  at  Central  City,  Colorado, 
and  designated  by  the  surveyor-general  of  the  State  of  Colorado,  as 
survey  lot  No.  llidJf.,  which  lode  is  fifteen  hmidred  feet  in  length,  by 
one  hundred  and  fifty  feet  in  width. 

Third.  That  said  Aliunde  Tunnel  lode.  No.  2,  has  a  pitch  to  the 
northwest  of  sixty  degrees  from  a  horizontal;  that  the  top  and  apex 
of  said  lode  lies  within  the  side  and  end  lines  of  said  Aliunde  Tunnel  lode. 
No.  2;  that  owing  to  the  dip  of  said  lode  to  the  northwest,  at  a  depth 
of  about  three  hundred  feet  beneath  the  surface  of  the  ground,  said 
Aliunde  Tunnel  lode.  No.  2,  passes  under  the  north  side  line  of  said 
patent  and  enters  the  land  adjoining;  that  while  plaintiff  was  so 
seized  and  possessed  of  said  Aliunde  Tunnel  lode.  No.  2,  the  defendant 
afterwards,  and  on  the  1st  oi  January,  a.  d.  i^85,  wrongfully  entered 

1.  See  also  supra,  note  i,  p.  2qi.  3.  The   allegation    enclosed    by    [  ], 

2.  The  words  and  figures  to  be  sup-  as  to  the  present  ownership  of  the 
plied  in  [  ]  do  not  appear  in  the  reported  plaintiff,  does  not  appear  in  the  reported 
case,  but  should  be  inserted  to  make  case  at  this  place. 

the  form  complete. 
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upon  and  ousted  the  plaintiff  from  about /^«r  hundred  feet  of  said 
Aliunde  Tunnel  lode,  No.  2,  mining  claim  and  premises  next  herein- 
after described,  and  now  wrongfully  withholds  the  same  from  plain- 
tiff, that  is  to  say:  That  said  defendant  wrongfully  ousted  the  plaintiff 
from  so  much  of  said  Aliunde  Tunnel  lode,  No.  2,  mining  claim  and 
premises  as  lies  beneath  the  depth  of  three  hundred  feet  beneath  the 
surface  of  the  ground  north  of  the  north  side  line  of  said  Aliunde 
Tunnel  lode,  No.  2,  carrying  said  north  line  down  vertically,  and  from 
thence  on  the  pitch  of  said  lode  northwesterly,  and  measuring  thence 
along  the  line  of  said  Aliunde  Tunnel  lode,  No.  2,  a  distance  of  four 
hundred  ieet  next  west  of  the  northeast  line  of  said  claim. 

[Fourth.  That  the  defendant  has  received  the  rents,  issue,  and 
profits,  of  said  portion  of  said  Aliunde  Tumiel  lode,  No.  2,  out  of  which 
the  defendant  wrongfully  ousted  the  plaintiff  as  aforesaid,  and  the 
value  of  said  rents,  issues  and  profits]  while  said  plaintiff  has  been 
excluded  therefrom  by  the  defendant,  amounts  to  two  hundred  and 
fifty  thousand  dollars. 

[Wherefore,  the  plaintiff  prays  judgment  against  the  defendant  for 
the  possession  of  said  premises  and  for  the  sum  of  tivo  hundred  and 
fifty  thousand  dollars  damages,  and  for  such  other  and  further  relief 
as  it  may  be  entitled  to,  and  for  costs.     {Concluding  as  in  Form  No, 

6939. yy- 

II.  AMENDED  COMPLAINT  OR  DECLARATI0N2. 

Form  No.  8129.' 

(Precedent  in  Wilkins  v.  Tourtellott,  42  Kan.  177.)* 

[(^Commencement  as  in  Forms  Nos.  6917,  6964-.^]^  That  at  the  time  of 
the  filing  of  the  original  petition  herein  and  the  commencement  of 

1.  The  words  enclosed  by  [  ]  do  note  «;  Black  well  v.  Patton,  7  Cranch 
not  appear  in  the  case  as  reported,  but  (U.  S.)  477;  Walden  v.  Craig,  9  Wheat, 
have  been  taken  from  the  statement  of    (U.  S.)  576. 

the  case,  which  gives  the  substance  of        iWw  Demise  Added.  —  In   Robinson's 

the  prayer  only.  F.  (Va.)  177,  may  be   found    this  form: 

2.  For  the  formal  parts  of  amended  "On  the  motion  of  the  plaintiff  by  his 
complaints  and  declarations  consult  attorney,  and  for  good  cause  shown, 
the  titles  Complaints;  Declarations.  leave  is  granted  him  to  amend  his  dec- 

For  forms    relating  to  amendments,  laration,   by  adding  a  count  upon  the 

generally,  see   the   title  Amendments,  demise  of  another  person:    Whereupon 

vol.  I,  p.  712.  the  amendment  was  accordingly  made, 

Orders    Granting    Leave   to   Amend  —  by  adding  a  count  upon  the  demise  of 

Term  of  Demise  Enlarged. — In   Robin-  Ernest   Franklin."      See    i    Robinson's 

son's  F.  (Va.)  176,  may  be   found    this  Prac.  454;  Jackson  v.  Kough,  i  Cai.(N. 

form:     "On  the  motion  of  the  plaintiff  Y.)25i. 

by  his   attorney,  leave  is  granted  him  For  formal  parts  of   an  order  in  any 

to  amend  his  declaration,  by  enlarging  particular  jurisdiction  consult  the  title 

and  extending  his  term  in  the  demised  Orders. 

premises   mentioned  in  the  said  decla-  3.  See  also  supra,  note  i,  p.  291. 

ration.      Whereupon    the    amendment  4.  Other  Precedents.  —  Amended  peti- 

was  accordingly  made,  by  inserting  the  tions  or  declarations    in  ejectment  are 

word  "  twenty  "  before  the  words  "five  set  out  in  full,  in  part  or  in  substance 

years  "  in  the  said  declaration,  so  as  to  in    the  following  cases:     Leavenworth 

make  the  term  of  the  demise   twenty-  Lodge  v.  Byers,  54  Kan.  324;  Willis  v. 

five  instead  of  five  years."     See  i  Rob-  Smith,  66  Tex.  31;  Kemble  z/.  Herndon, 

inson's  Prac.  454,  455;  2  Chit.  PI.  881.  28  W.  Va.  525. 
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this  action,  plaintiffs  had  and  ever  since  had  had  and  now  have  a 
legal  estate  in,  and  were  then  and  have  since  and  now  are  entitled  to 
the  possession  of  the  following-described  real  estate  and  property 
situated  in  Wyandotte  county,  Kansas,  thus  bounded,  to  wit:  (describ- 
ing premises^?- 

That  defendants  at  the  filing  of  the  original  petition  and  the  com- 
mencement of  this  action  unlawfully  kept,'and  are  ever  since  keeping 
unlawfully,  and  still  unlawfully  keep  plaintiffs  out  of  the  possession 
of  said  premises  and  real  property,  in  which  plaintiffs  had  and  still 
have  a  legal  estate  as  aforesaid. 

Plaintiffs  therefore  pray  judgment  against  said  defendants  for  the 
recovery  of  said  real  property,  and  for  costs  of  suit.  [{Concluding  as 
in  Form  No.  5917.)] 

III.  Supplemental  petition.2 

Form  No.  8130. 

(Precedent  in  Austin  v.  Jones,  47  Kan.  566.) 

[{Commencing  as  in  Form  No.  5911.)^  Comes  now  said  plaintiff, 
and  for  his  supplemental  petition,  leave  of  court  being  first  had  to 
file  the  same,  shows:  That  since  the  commencement  of  this  suit 
there  has  been  filed  and  recorded  in  the  office  of  the  probate  judge 
of  Shawnee  county,  Kansas,  a  duly-authenticated  copy  of  the  last 
will  and  testament  of  Alonzo  Child,  deceased,  executed  and  proved 
in   the   city  and  county  of  New  York,  in  the  state  of  New  York, 


1,  Description  of  premises  referred  to 
in  text  was  as  follows:  "  Beginning  at 
a  point  six  hundred  and  forty  feet  two 
inches  south,  sixty-one  degrees  and 
thirty  minutes  west  from  another  point 
thirty-four  hundred  and  eighty-four  and 
one-half  ieet  north,  /a/^wi^j/-^^^'^^  degrees 
and  thirty  minutes  west  from  the  south- 
east corner  of  section  eleven,  township 
eleven,  range  twenty-five  in  said  Wyan- 
dotte county,  and  running  thence  from 
said  beginning  point  south  sixty-one 
degrees  and  thirty  minutes,  west  two 
hundred  and  eighty-nine  feet;  thence 
south  twenty-eight  degrees  and  thirty 
minutes,  east  one  hundred  and  eighty 
feet;  thence  north  sixty-one  degrees  and 
thirty  minutes,  east  two  hundred  and 
eighty-nine  feet;  thence  north  twenty- 
eight  degrees  and  thirty  minutes,  west 
one  hundred  and  eighty  feet  to  the  place 
of  beginning;  except  a  part  thereof 
described  as  follows,  to  wit:  About 
twenty-five  by  fifty-four  feet  on  the  east 
side  of  Wood  street,  being  all  that  is 
fenced  in  and  occupied  by  Frank  Rodie; 
and  also  excepting  that  part  of  said 
premises  described  as  follows,  to  wit: 
A  piece  of  land  fifty  feet  square  in  the 
southwesterly  corner  thereof,  occupied 


by  Anton  I/oenf  slI  the  commencement 
of  this  action." 

2.  Propriety  and  Sufficiency  of  Supple- 
mental Petition.  —  In  Austin  v.  Jones, 
47  Kan.  565,  it  was  held  that  under 
Kan.  Civ.  Code,  §  144,  the  plaintiff  had 
a  right  to  file  a  supplemental  petition, 
and  that  it  was  no  valid  objection  to 
his  doing  so  that  four  or  more  years 
had  elapsed  after  he  had  filed  his  origi- 
nal petition  before  he  asked  to  file  the 
supplemental  petition;  and  that  the 
trial  court  erred  in  refusing  to  permit 
the  filing  of  the  supplemental  petition 
set  forth  in  the  text,  as  it  was  good  in 
substance  and  form  and  simply  at- 
tempted to  set  forth  facts  which  took 
place  subsequently  to  the  commence- 
ment of  the  action,  for  the  purpose  of 
perfecting  or  making  better  his  original 
cause  of  action,  and  that  it  was  not 
open  to  the  objection  that  it  attempted 
to  set  up  a  new  or  independent  cause 
of  action. 

See  also  title  Complaints,  vol.  4,  p. 
1088. 

3.  The  matter  to  be  supplied  within 
[  ]  does  not  appear  in  the  original,  but 
should  be  inserted  to  complete  the  form. 

See  also  supra,  note  i,  p.  291. 
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according  to  the  laws  of  the  state  of  New  York,  together  with  the 
probate  thereof  by  and  in  the  surrogate's  court  in  and  for  the  county 
of  Ne-io  York,  in  the  state  of  New  York,  with  a  duly-authenticated 
copy  of  proceedings  of  said  surrogate's  court  in  relation  thereto; 
and  that  by  said  will,  probate  and  proceedings  of  said  court,  duly 
recorded  as  aforesaid,  William  Dean,  sole  executor  of  the  last  will 
and  testament  of  Alonzo  Child,  deceased,  was  authorized  to  sell  and 
convey  the  land  described  in  plaintiff's  petition;  that  since  the  com- 
mencement of  this  suit,  and  subsequent  to  the  filing  and  recording 
of  said  last  will  and  testament  and  the  probate  thereof  and  proceed- 
ings in  relation  thereto,  as  aforesaid,  said  William  Dean,  sole  remain- 
ing executor  under  said  will,  and  in  pursuance  of  the  power  and 
trust  therein  vested  in  him,  made,  executed  and  delivered  to  Edwin 
A.  Austin  his  deeds  of  conveyance  as  such  sole  remaining  executor 
of  the  lands  described  in  the  plaintiff's  petition,  and  since  receiving 
said  deed  said  Edwin  A.  Austin  has  made,  executed  and  delivered  to 
the  plaintiff  herein  his  deed  of  conveyance,  conveying  said  lands  to 
the  said  plaintiff;  that  prior  to  the  commencement  of  this  suit  said 
Edwin  A.  Austin  had  made,  executed  and  delivered  his  certain  other 
deeds  of  conveyance  of  said  lands  to  this  plaintiff  for  a  valuable  con- 
sideration, and  prior  to  the  execution  and  delivery  of  said  certain 
deed  said  Edwin  A.  Austin  had  contracted  with  said  William  Dean, 
as  executor  of  the  last  will  and  testament  of  Alonzo  Child,  deceased, 
for  the  purchase  of  said  lands,  and  had  paid  to  saidZ)^a«  as  executor 
aforesaid  the  purchase-money  and  consideration  therefor  and  said 
William  Dean  as  executor  aforesaid  had  made,  executed  and  deliv- 
ered to  said  Edwin  A.  Austin  his  certain  deed  of  conveyance 
therefor;  that  prior  to  the  commencement  of  this  suit,  and  prior  to 
the  execution  and  delivery  of  said  first  deed  by  Edwin  A.  Austin  to 
this  plaintiff,  said  Edwin  A.  Austin  had  for  a  valuable  consideration 
received  a  deed  of  conveyance  of  said  lands,  made,  executed  and 
delivered  by  one  Fear  ley  A.  Child  to  said  Edwin  A.  Austin;  that  prior 
to  the  commencement  of  this  suit,  and  prior  to  the  execution  and 
delivery  of  said  deeds  by  Pearley  A.  Child  and  said  Willia?n  Dean  as 
executor  aforesaid,  the  title  to  said  lands,  so  far  as  the  same  appears 
of  record  in  the  office  of  the  register  of  deeds  of  Shawnee  county, 
Kansas,  in  which  said  land  is  situate,  appears  to  be  in  said  Pearley 
A.  Child,  and  that  although  there  appeared  of  record  a  deed  pur- 
porting to  be  made,  executed  and  acknowledged  by  ont.  Pearley  A. 
Child  to  said  Alonzo  Child,  said  Edwin  A.  Austin  nor  this  plaintiff  had 
no  knowledge  or  information  prior  to  the  commencement  of  this 
suit  that  said  Pearley  A.  Child  had  conveyed  said  land  by  deed  made, 
executed  and  delivered  by  him  prior  to  his  said  conveyance  of  the 
same  to  said  Edwin  A.  Austin;  that  by  reason  of  the  record 
aforesaid,  said  Edwin  A.  Austin  and  this  plaintiff  were  induced  by 
the  advice  of  counsel  to  rely  on  said  deed  by  Pearley  A.  Child  to 
Edwin  A.  Austin  as  conveying  the  legal  title  of  said  premises,  and 
neglected  to  cause  said  duly-authenticated  copy  of  the  last  will  and 
testament  of  Alonzo  Child,  deceased,  and  of  the  probate  thereof  to 
be  recorded  in  the  office  of  and  on  the  journals  of  the  probate  court 
of  Shawnee  county,  before  the  execution  and  delivery  of  said  first 
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deed  from  William  Dean  as  executor  aforesaid;  that  since  the  com- 
mencement of  this  suit,  and  at  the  last  term  of  this  court,  this  plain- 
tiff has  discovered  for  the  first  time  that  said  Pearley  A.  Child  had, 
prior  to  the  execution  and  delivery  of  his  said  deed  to  Edwin  A. 
A uslin,  ma.de,  executed  and  delivered  his  certain  deed  of  convey- 
ance of  said  land  to  said  Alonzo  Child,  since  deceased,  and  that  the 
register  of  deeds  in  recording  and  indexing  the  record  of  said  deed, 
erroneously  recorded  and  indexed  the  same  as  having  been  made, 
executed  and  acknowledged  by  Peabody  A.  Child,  thereby  misleading 
said  Ediain  A.  Austin  and  this  plaintiff.  Wherefore  plaintiff  prays 
that  he  may  be  permitted  to  set  up  and  show  the  facts  herein  alleged 
in  addition  and  supplement  to  plaintiff's  petition,  and  that  he  have 
relief  as  prayed  for  in  his  original  petition.  [(^Concluding  as  in  Form 
No.  5Pi7.)Ji 

IV.  NOTICES  GIVEN  AT  INSTITUTION  OF  ACTION.^ 

1.  From  Casual  Ejector  to  Tenant  in  Actual  Possession.^ 


1.  The  matter  to  be  supplied  within 
[  ]  does  not  appear  in  the  original,  but 
should  be  inserted  to  complete  the  form. 

2.  For  the  formal  parts  of  a  notice  in 
any  particular  jurisdiction  consult  the 
title  Notices. 

3.  As  to  the  notice  which  was  an- 
ciently appended  to  a  declaration  in 
ejectment,  from  the  casual  ejector  to 
the  tenant  in  actual  possession,  see 
Adams  Ejectm,  1-17;  3  Bl.  Comm.  207. 

As  to  the  statutory  provisions  in  the 
United  States,  by  which  fictions  in  ac- 
tions of  ejectment  have  been  abolished, 
including  a  notice  from  the  casual 
ejector  to  the  tenant  in  actual  posses- 
sion, see  supra,  note  i,  p.  289. 

The  Consent  Bale.  —  In  Adams 
Ejectm.  472,  Tillinghast's  Adams 
Ejectm.  408,  is  given  the  order, 
which,  omitting  formal  parts,  is  as  fol- 
lows: "  It  is  ordered  by  consent  of 
Daniel  Webster,  attorney  for  the  plain- 
tiff, 2ind  John  C.  Calhoun,  attorney  for 
Uriah  Heap,  who  claims  title  to  the 
tenements  in  question,  which  premises 
he,  the  said  Uriah  Heap,  hereby  admits 
to  be  or  consist  of  {Here  describe  the 
premises  for  which  it  is  intended  to  de- 
fotd)  for  which  he  intends  {as  tenant  or 
landlord)  to  defend  this  action  of  tres- 
pass and  ejectmant,  that  he  may  be  ad- 
mitted defendant,  and  that  the  said 
defendant  shall  immediately  appear  by 
his  attorney,  who  shall  receive  the  dec- 
laration, and  plead  thereto  the  general 
issue,  this  Term;  and  at  the  trial  there- 
upon to  be  had,  the  said  defendant 
shall  appear  in  his  own  proper  person, 


or  by  counsel  or  attorney,  and  confess 
lease,  entry,  and  ouster,  and  that  he 
was,  at  the  time  of  the  service  of  the 
declaration,  in  possession  of  the  prem- 
ises hereinbefore  mentioned  and  speci- 
fied, and  insist  upon  the  title  only, 
otherwise  let  judgment  be  entered  for 
the  plaintiff  against  the  now  defendant 
by  default.  And  by  the  like  consent, 
it  is  ordered,  that  if,  upon  trial  of  the 
said  issue,  the  said  Uriah  Heap  shall 
not  confess  lease,  entry,  and  ouster, 
and  such  possession  as  aforesaid, 
whereby  the  plaintiff  shall  not  be  able 
further  to  prosecute  this  action  against 
the  said  Uriah  Heap,  then  no  costs 
shall  be  allowed  for  not  further  prose- 
cuting the  same,  but  the  said  Uriah 
Heap  shall  pay  costs  to  the  plaintiff's 
lessor  in  that  case,  to  be  taxed  by  the 
prothonotary.  And  it  is  further  or- 
dered by  the  like  consent,  that  if,  upon 
the  trial  of  the  said  issue,  a  verdict  be 
found  for  the  said  Uriah  Heap,  or  it 
shall  happen  that  the  plaintiff  shall  not 
further  prosecute  his  said  action  for 
any  other  cause  than  for  not  confessing 
lease,  entry,  and  ouster,  and  such  pos- 
session as  aforesaid,  then  the  lessor  of 
the  plaintiff  shall  pay  to  the  said  Uriah 
Heap  costs  in  that  case  to  be  adjudged. 
By  the  court." 

See  also,  for  a  form  in  the  same 
words,  Newell  Ejectm.  13. 

Delaware.  —  Rev.  Stat.  (1893),  p.  865, 
c.  119,  §  2,  provides  that  if  a  tenant 
holding  under  a  demise  be  served  with 
a  declaration  in  ejectment,  his  landlord, 
upon  entering  into  the  common  rule, 
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Form  No.  8 1  3  i . 

(2  Chit.  PI.  (3d  Am.  ed.)  444./ 

Mr.  Uriah  Heap  ^  (the  tenant  in  possession^ 

I  am  informed  that  you  are  in  possession  of,  or  claim  title  to,  the 
premises  in  this  declaration  of  ejectment  mentioned,  or  to  some  part 
thereof,  and  I,  being  sued  in  this  action  as  casual  ejector  only,  and 
having  no  claim  or  title  to  the  same,  do  advise  you  to  appear  in  next 
Trinity  term  {or,  if  the  premises  lie  in  London  or  Middlesex,  "on  the 
Jirst  day  of  next  Trinity  term  "  y  in  his  Majesty's  court  of  King's 
Bench,  wheresoever,  etc.  (or,  in  his  Majesty' s  court  of  Common  Bench  at 
Westminster')  by  some  attorney  of  that  court,  and  then  and  there  by 


shall  be  admitted  defendant  with  the 
tenant;  and  that  if  the  tenant  refuse  to 
appear,  and  the  landlord  apply  to  be 
admitted  defendant,  judgment  shall  be 
entered  against  the  casual  ejector,  with 
stay  of  execution  subject  to  the  order 
of  the  court,  and  the  landlord  on  enter- 
ing into  the  common  rule  and  admitting 
on  record  that  he  is,  and  at  the  time  of 
commencing  the  action  was,  in  the  pos- 
session of  the  premises,  or  any  described 
part  thereof  for  which  he  defends,  shall 
be  admitted  defendant. 

Affidavit  in  support  of  rule  to  authorize 
the  tenant  to  confess  lease  and  entry 
only,  in  king's  bench,  as  set  out  in 
Tillinghast's  Adams  Ejectm.  409,  is 
as  follows: 

"In  the  icing's  Bench. 

Uriah  Heap,  etc.,  maketh  oath  and 
saith  that  no  actual  ouster  of  the  lessor 
of  the  plaintiff  has  been  committed  by 
this  deponent,  and  that  (as  he  this 
deponent  verily  believes)  this  ejectment 
may  involve  a  question  between  tenants 
in  common  or  joint-tenants. 

Sworn,  etc.  Uriah  Heap." 

Bule  in  king's  bench  to  authorize  tenant 
to  confess  lease  and  entry  only  as  set 
out   in    Tillinghast's   Adams    Ejectm. 
409,  is  as  follows: 
^'  Doe  on  the  demise  of]^  Upon   reading 

Nicholas  Nicholby       1  the  rule  made 
against  (yesterday,  and 

Roe.  J  upon    hearing 

Mr.  Webster,  etc.,  for  the  lessor  of  the 
plaintiff,  and  Mr.  Calhoun  for  the  tenant; 
it  is  ordered,  that  the  defendant  enter 
into  a  rule  for  confessing  lease,  entry, 
and  possession,  and  also  for  confessing 
ouster  of  the  nominal  plaintiff,  in  case 
an  actual  ouster  of  the  plaintiff's  lessor 
by  the  defendant  shall  be  proved  at  the 
trial,  but  not  otherwise. 

By  the  Court." 

For  the  consent  rule  thereon  see 
Tillinghast's  Adams  Ejectm.  409. 


1.  See  also  for  similar  forms  Adams 
Ejectm.  466;  Robinson's  F.  172,  173; 
Tillinghast's  Adams  Ejectm.  421;  Til- 
linghast's F.  602;  Humph.  Prec.  28. 

For  precedent  of  a  notice  of  this  char- 
acter see  Law  &  Prac.  of  Ejectm.,  2d 
ed.  (1741),  p.  130. 

Old  Precedent. —  In  Cody  v.  Quarter- 
man,   12  Ga.  391,  a  notice  appended  to 
a  declaration  which  was  introduced  in 
evidence  was  as  follows: 
"  Mr.  Michael  Dawsey: 

Sir —  I  am  informed  that  you  are  in 
possession  of,  or  claim  title  to,  the  prem- 
ises in  this  declaration  of  ejectment 
mentioned,  or  to  some  part  thereof,  and 
I  being  sued  in  this  action  as  casual 
ejector  only,  and  having  no  claim  or 
title  to  the  same,  do  advise  you  to  ap- 
pear in  May  term  next,  in  Superior 
Court  of  Chatham  County,  and  by  some 
attorney  of  said  Court  to  cause  your- 
self to  be  made  defendant  in  my 
stead,  otherwise  I  shall  suffer  judgment 
therein  to  be  entered  against  me  by 
default,  and  you  will  be  turned  out  of 
possession. 

Your  obedient  servant, 

Richard  Roe." 

2.  The  Name  of  the  Tenant.  —  The 
notice  should  be  directed  to  the  tenant 
by  his  name,  but  it  is  best  to  insert  both 
the  christian  and  surname  of  the  tenant. 
In  ejectment  against  joint  tenants,  all 
their  names  should  be  inserted  in  the 
notice,  otherwise  it  would  be  irregu- 
lar. 2  Chit.  PI.  (nth  Am.  ed.)  882, 
note  s. 

3.  In  a  country  cause,  the  notice  should 
be  to  appear  generally  in  the  ensuing 
term,  whether  such  term  be  issuable  or 
not,  but  in  London,  or  Middlesex,  on  the 
first  day  of  the  term,  meaning  the  first 
day  in  full  term.  2  Chit.  PI.  (3d  Am. 
ed.)444,  note/,  (nth  Am.  ed.)88i,  note  / 
{citing  Tidd.  Pr.  (8th  ed.)  524;  Selw. 
N.  P.  640;  2  Str.  1049). 
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rule  of  the  same  court  to  cause  yourself  to  be  made  defendant  in  my 
stead,   otherwise  I  shall  suffer  the  judgment  therein  to  be  entered 
against  me  by  default,  and  you  will  be  turned  out  of  possession. 
Dated  this  seventh  day  of  August^  a.  d.  x%SO. 

Yours  etc., 

Richard  Roe.  ^ 

2.  From  Plaintiflf  to  Defendant. 

Form  No.  8132. 

(4  Minor's  Inst.  1433,  Form  No.   169.)' 

To  Mr.   Uriah  Heap: 

You  are  hereby  notified  that  the  foregoing  declaration  in  eject- 
ment against  you,  will  be  filed  at  the  next  term  of  the  circuit  court 
for  the  county  of  Alexandria,  on  the  first  day  of  the  term  (or  in  the 
clerk's  office  of  the  circuit  court  for  the  county  of  Alexandria  at  rules, 
to  be  holden  for  the  said  court.,  on  the  secotid  Monday  in  April  next). 
Nicholas  Nicholby,  by  Daniel  Webster,  his  Attorney. 

Form  No.  8133. 

To  the  within  named  defendant: 

Take  notice  that  on  filing  the  declaration  in  this  cause,  of  which 
the  within  is  a  copy,  as  commencement  of  suit,  rule  was  entered  in  the 
book  of  common  rules,  kept  by  the  clerk  of  said  court  in  his  office 
in  the  city  of  Adrian,  in  the  county  of  Lenawee,  state  of  Michigan, 
requiring  you  to  appear  and  plead  to  said  declaration  within  twenty 
days  after  service  on  you  of  a  copy  thereof,  and  notice  of  said  rule 
or  judgment,  etc. 

Yours,  etc., 

Daniel  Webster,  Plaintiff's  Attorney. 

September  1,  i898. 

3.  From  Defendant  to  His  Landlord.^ 

Form  No.  8134. 
Mr.   William  Smoot: 

Please  take  notice  that  an  action  of  ejectment  has  been  instituted 
against  me  by  Nicholas  Nicholby  in  the  Circuit  Court  for  the  county 
of  Alexandria,  to  recover  the  tract  of  land  which  I  have  leased  from 

1.  Signature  of  Casual  Ejector.  —  The  to  the  declaration,  the  court  will  not 
notice  should  strictly  be  in  the  name  of  consider  objections  to  the  form  of  the 
the  casual  ejector,  but  in  a  case  in  which  notice,  as,  although  the  notice  is  ap- 
the  notice  was  signed  in  the  name  of  pended  to  the  declaration,  it  is  not  in 
the  nominal  plaintiff  the  court  refused  fact  a  part  of  it.  The  form  of  the  notice 
to  set  aside  the  judgment.  2  Chit.  PI.  can  be  considered  only  when  the  judg- 
(3d  Am.  ed.)445,  note  «,  (nth  Am.  ed.)  ment  is  by  default,  or  when  the  defend- 
882,  note  u.  ant  has  appeared  solely  for  the  purpose 

2.  See  also  for  a  similar  form  Adams  of  objecting  to  it.  Kemble  z'.  Herndon, 
Ejectm.  486.  28  W.  Va.  524. 

Demurrer  to  Notice.  —  When   the  de-        3.  Statutory   Frovisions.  —  In  the  fol- 
fendant   appears   and  files  a  demurrer     lowing  states,  it  has  been  provided  by 
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you  {briefly  describing  it\  and  that  the  declaration  will  be  filed  at  the 
next  term  of  said  court,  on  the  ^fr^/ day  of  the  term;  and  I  advise  you 
to  enter  your  appearance  and  ask  leave  to  be  made  a  party  defendant 
and  make  defense  to  said  action. 

Uriah  Heap. 

V.  WRIT  OR  SUMMONS.1 
1.  In  General. 


Form  No.  8135. 

(Miss.  Anno.  Code  (1892),  §  1639;  Miss.  Rev.  Code  (1880),  c.  68,  No.  2.) 

State  of  Mississippi. 

To  the  Sheriff  of  Copiah  County,  greeting: 

We  command  you  to  summon  Uriah  Heap  to  appear  before  the 
circuit  court  of  the  county  of  Copiah.,  to  be  held  at  the  court-house 
thereof  on  the  j-^^^«</ Monday  oijune  next,  to  answer  to  the  com- 
plaint of  Nicholas  Nicholby,  who  demands  of  him  the  possession  of 
(describe  the  laiid  as  in  the  declaration);  and  in  default  of  his  appearing 
and  defending  this  action,  judgment  will  be  entered  against  him,  and 
he  will  be  turned  out  of  possession  of  said  land;  and  have  you  then 
and  there  this  writ. 

John  S.  Beach,  Clerk. 


statute  that  a  tenant  who  shall  be  sued 
in  ejectment  shall  give  notice  thereof 
without  delay  to  his  landlord: 

Delaware. — Rev.  Stat.  (1893),  p.  865, 

c.  119.  §  3- 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  45,  par.  17. 

Mississippi. — Anno.  Code  (1892),  § 
1630. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1283,  §  8. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  709,  §  2. 

1.  Statutory  Frovisions. —  In  the  fol- 
lowing states,  special  statutory  pro- 
visions have  been  enacted  with 
reference  to  the  summons  in  actions  of 
ejectment: 

Florida. —  Rev.  Stat.  (1892),  §  1512, 
providing  that  the  ordinary  writof  sum- 
mons may  be  used  and  that  it  shall  not 
be  necessary  to  serve  a  copy  of  the 
declaration  upon  the  defendant. 

Illinois. — Starr  &  C.  Anno.  Stat.  (1896),. 
c.  45,  par.  9,  providing  that  the  sum- 
mons shall  be  in  like  form  as  other  sum- 
mons at  law. 

Maryland. —'Pwh.  Gen.  Laws  (1888), 
p.  1128,  §69,  providing  that  a  copy  of 
the  declaration  with  a  writof  summons 
shall  be  served  upon  the  defendant. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  218,  §  6,  providing  that   the  original 


writ  shall  be  a  summons  or  an  attach- 
ment only. 

New  Jersey. _ — Gen.  Stat.  (1895),  p.  1282, 
6^  2,  providing  that  the  action  shall  be 
commenced  by  summons. 

Tennessee.  —  Code  (1884),  §  3954;  Code 
(1896),  §  4971,  provides  that  the  action 
shall  be  commenced  by  a  summons  in 
which  the  names  of  the  real  claimant 
and  of  the  defendant  shall  be  inserted. 

West  Virginia.  —  Code  (1891),  c.  90, 
§  6,  providing  that  the  action  shall  be 
commenced  by  service  of  a  declaration 
in  which  the  name  of  the  real  claimant 
shall  be  inserted  as  plaintiff. 

Consult  also  the  title  Summons. 

Precedent.  —  In  Cody  v.  Quarterman, 
12  Ga.  391,  the  following  writ  is  set  out: 
"  Georgia,  Chatham  County: 
To  the  Sheriff  of  said  County,  Greeting: 
[ohn  Doe,    on  the  demise^ 

of  Sam  uel  Bandy, 
(seal)      against  V  Ejectment. 

Richard  Roe,  i.  e.  Michael 
T.  Dawsey,  tenant. 

You  are  hereby  required  to  summon 
the  defendant,  Richard  Roe,  i.  e.  Mi- 
chael T.  Dawsey,  personally  or  by  attor- 
ney, to  be  and  appear  before  the 
Superior  Court  for  the  County  of  Chat- 
ham, to  be  holden  at  the  Court  House 
in  the  City  of  Savannah,  on  the  third 
Monday  in  May  next,  then  and  there  to 
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Form  No.  8136. 

(N.  J.  Gen.  Stat.  (1895),  p.  1290.) 

New  Jersey,  ss.  The  State  of  New  Jersey,  to  the  sheriff  of  the 
county  of  Mercer,  greeting: 

(seal)  We  command  you  to  summon  Uriah  Heap  to  appear  before 
our  supreme  court  at  Trenton,  on  the  first  day  of  July  next,  to  answer 
to  the  complaint  of  Nicholas  Nicholby,  who  demands  of  him  the  pos- 
session of  the  equal  undivided  one-fourth  part  of  a  tract  of  land, 
with  the  appurtenances,  situated  in  the  township  of  Allison,  in  the 
county  of  Mercer,  conta.ining  one  hundrci/  cLcres,  more  or  less,  bounded 
on  the  north  by  lands  of  Eugene  Taylor,  on  the  south  by  lands  of 
Keith  Norton,  on  the  east  by  lands  ol  James  R.  Caton,  and  on  the 
west  by  lands  of  William  Clarke. 

And  in  default  of  his  appearing  and  defending  this  action,  judg- 
ment will  be  entered  against  him,  and  he  will  be  turned  out  of  pos- 
session of  said  land. 

And  have  you  then  and  there  this  writ. 

Witness:  y^/f/^  Blackburn,  esquire,  chief  justice,  at  Trenton,  the 
fifteenth  day  of  May,  eighteen  hundred  and  ninety-eight. 

Daniel  Webster,  Attorney.  John  S.  Beach,  Clerk. 

2.  The  Return.i 

a.  In  General. 
Form  No.  8137. 

(Precedent  in  Mclntire  v.  Wing,  113  Pa.  St.  68.) 
'  Served  May  22d,  188O,  on  /.  G.  Howe  and  John  Eaton,  terre  tenants, 
by  giving  to  each  a  true  and  attested  copy  of  the  within  writ,  and 
making  known  to  them  the  contents  thereof,  J.  A.  Wing  and  A.  R. 
Sellew  not  found  in  my  bailiwick. 

R.  Sartwell,  Sheriff. 

Per  G.  L.  Roberts,D&pnty. 

b.  With  Affidavit  of  Service. 
Form  No.  8138. 

(Precedent  in  O'Donnell  v.  Howes,  27  111.  510.) 
State  of  Illinois,        | 
Winnebago  County.  \ 
I  have  this  day  served  this  writ  of  ejectment,  by  delivering  a  copy 

answer  the  plaintiff  on  the  merits  of  the  out  in   Roberts  v.  Orr,   56  Pa,  St.  177; 

foregoing  petition.     In  default  of  such  Mehlin  v.  Ice,  56  Fed.  Rep.  13. 

appearance,  the  said  Court  will  proceed  1.  See  also  the  title  Service  of  Writs 

as  to  justice  shall  appertain.     Witness,  and  Papers. 

the     Honorable    Robert    M.     Charlton,  Precedent. —  In  Cody  ?/.  Quarterman, 

Judge  of   said  Court,  this  twenty-second  12  Ga.  392,  is  found  this  return: 

day  of  April,    eighteen    hundred    and  "  Georgia,  Chatham  County.             | 

thirty-six.  Sheriff's  Office,  2jd  April,  i8j6.  f 

William  H.  Stiles,  I   have  served   a  copy  of  the  within 

Plaintiff's  Attorney.  writ  on  Michael  T.  Dawsey  personally 

fames  B.  Lewis,  Dep'y  Clk.  this  day. 

Writ  of  summons  in  ejectment  is  set  Jno.  Barthelmess,  Dep'y  Sheriff,  C  C." 
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of  the  same  to   the  within   named  John  O" Donnell,  this  12th  day  of 
March,  iS61. 

M.  J.  Upright,  Sheriff. 

Byy.  E.  Dennis,  Deputy. 
State  of  Illinois, 
Winnebago  County. 

James  E.  Dennis,  being  first  duly  sworn,  deposes  and  says  that  he 
has  this  day,  to  wit,  the  12th  day  of  March,  a.  d.  i2>61,  delivered  to 
the  within  named  y<7/i«  O' Donnell,  a  true  copy  of  the  within  declara- 
tion and  notice,  and  that  said  defendant  is  in  possession  of  the  within 
described  lands. 

\^James  E.  Dennis.^ 
Subscribed  and  sworn  to  before  me,  John  S.  Beach,  Clerk  of  the 
Circuit  Court  of  Winnebago  county,  this  12th  day  of  March,  a.  d.  i86i, 
by  James  E.  Dennis. 

John  S.  Beach,  Clerk  Circuit  Court,  Winnebago  County.]^ 

VI.  ADMISSION  OF  LANDLORD  OR  WARRANTOR  AS  PARTY 
DEFENDANT.^ 


1,  The  affidavit  was  not  signed  as  it 
is  in  the  text,  but  as  follows:  ''M.J. 
Upright,  Sheriff.  By  J.  E.  Dennis, 
Deputy." 

2.  Necessity  for  Affidavit  of  Service.  — 
In  O'Donnell  v.  Howes,  27  111.  510,  the 
jurat  which  is  set  out  in  the  text  within 
[  ]  did  not  appear,  and  it  was  held 
under  a  statute  authorizing  the  plain- 
tiff "  upon  filing  the  declaration,  with 
an  affidavit  of  the  service  of  the  copy 
thereof,  and  of  the  notice  required  by 
the  statute,"  to  enter  a  rule  and  to  take 
a  default,  that  there  was  no  such  proof 
of  service  as  to  authorize  judgment 
against  the  defendant  by  default. 

Another  form  of  affidavit  of  service  is 
given  in  Robinson's  F.  (Va.)  173,  as  fol- 
lows: ''Charles  Davidson  maketh  oath 
and  saith  that  he  did,  on  the  sixteenth 
day  of  July,  1897,  personally  serve 
Uriah  Heap,  tenant  in  possession  of 
the  premises  mentioned  in  the  declara- 
tion of  ejectment  hereunto  annexed, 
with  a  true  copy  of  the  said  declara- 
tion and  of  the  notice  thereunder  writ- 
ten, and  at  the  same  time  read  over  to 
the  said  Uriah  Heap  the  said  notice, 
and  explained  to  him  the  intent  and 
meaning  of  the  said  declaration  and 
notice,  and  of  the  service  thereof. 

Sworn    to    this  sixteenth  day  oijuly, 
iSgS,  before  me,  a  justice  of  the  peace 
for  the  county  of  Hanover. 
Ernest  Franklin, 

Justice  of  the  Peace." 

See   also   Adams   Ejectm.   468;    Til- 


linghast's  Adams  Ejectm.  422;  Til- 
linghast's  F.  603;    Humph.  Prec.  29. 

3.  Who  may  be  Let  In  to  Defend.  —  As 
to  the  parties  who  may  be  let  in  to  de- 
fend an  action  of  ejectment,  and  as  to 
the  meaning  of  the  term  "landlord "in 
statutes  conferring  upon  landlords  the 
right  to  make  themselves  defendants, 
see  Adams  Ejectm.  254  et  seq. 

Statutory  Provisions  as  to  landlords.  — 
In  the  following  states,  provisions  have 
been  made  by  statute  for  bringing  in 
the  landlord  as  a  party: 

Alabama.  —  Civ.  Code  (1896),  §  1534, 
providing  that  the  landlord  must  be 
made  a  defendant  on  motion  of  the 
tenant,  or  upon  the  landlord's  applica- 
tion in  writing  supported  by  an  affi- 
davit that  the  defendant  is  his  tenant 
by  demise  in  writing,  or  is,  with  his 
consent,  in  possession  of  the  land  or 
some  portion  thereof,  which  must  be 
specified  in  the  application. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  45,  par.  18,  which  provides 
that  the  landlord  may  be  admitted 
upon  his  own  motion  or  that  of  the 
plaintiff  on  terms. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1051. 

Iowa.  —  Code  (1897),  §4190. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1284,  §  17. 

New  Mexico.  —  Comp.  Laws  (1884).  § 
2260,  which  provides  that  any  person 
claiming  the  land  may  on  motion  be 
made  a  defendant. 
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1.  The  Motion.i 

a.  In  General. 
Form  No.  8139. 

{Commencement  as  in  Form  No.  JfSll.^  And  now  comes  William 
Smoot  by  John  C.  Calhoun,  his  attorney,  and  alleges  and  shows  to  the 
court  that  he  is  seised  in  fee  simple  of  the  land  sued  for  in  the  above 
entitled  cause,  and  is  the  landlord  of  the  above  named  defendant 
Uriah  Heap,  by  virtue  of  a  lease  executed  on  Xht  first  day  of  January, 
iS95,  (or  is  the  warrantor  of  the  defendant^  and  moves  the  court  that 
he,  the  said  William  Smoot,  be  admitted  as  a  party  defendant  in  the 
above  entitled  action.     {Concluding  as  in  Form  No.  JtSll.') 


b.  After  Judgment  by  Default  Against  Tenant. 
Form  No.  8140.* 

{Commencement  as  in  Form  No.  826.)  O.  If.  Browning,  being  first 
duly  sworn,  deposeth  and  saith  that  on  the  seventh  day  of  May,  18^, 
he  was  and  now  is  the  owner  in  fee  simple  of  the  following  described 
land:  {Here  describe  the  land);  that,  in  the  Adams  Circuit  Court,  Archi- 


Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  317,  which  provides  that  a  defendant 
who  has  not  actual  possession  may 
plead  that  he  is  in  possession  only  as 
a  tenant  of  another,  naming  him  and 
his  place  of  residence,  and  that  there- 
upon the  landlord,  if  he  apply  therefor, 
shall  be  made  a  defendant  in  place  of 
the  tenant. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  710,  §  3. 

Tennessee. — Code  (1884),  §  3956;  Code 
(1896),  §  4973- 

Texas. — Sayles'  Civ.  Stat.  (1897),! 
5253,  which  provides  that  the  landlord 
may  enter  himself  as  the  defendant,  or 
he  may  be  made  a  party  on  motion  of 
the  tenant. 

Virginia. —  Code  (1887),  §  2726. 

Washington. — 2  Hill's  Anno.  Stat. 
(1891),  §  530,  which  contains  the  same 
provision  as  that  found  in  Hill's  Anno. 
Laws  Oregon  (1892),  §  317,  supra. 

West  Virginia. — Code(i89i),   c.  90, 

§5. 
Admission  of  Warrantor  as  Defendant 

—  Arkansas.  — Sand.  &  H.  Dig.  (1894), 
S  2572,  provides  that  the  person  from 
or  through  whom  the  defendant  claims 
title  may  on  his  motion  be  made  a  co- 
defendant. 

Georgia.  —  2  Code  (1895),  §  5006.  pro- 
vides that  a  warrantor  may  be  made  a 
codefendant  provided  he  would  be 
answerable  in  damages  in  case  of  evic- 
tion. 


Texas. — Sayles'  Civ.  Stat.  (1897),  § 
5252,  provides  that  a  warrantor  may 
make  himself,  or  be  made,  a  party 
defendant. 

The  Notice. —  In  the  following  states, 
it  is  provided  by  statute  that  notice 
shall  be  given  before  admitting  the 
landlord: 

Indiana. — Horner's  Stat.  (1896),  § 
1051. 

Neiu  Jersey. — Gen.  Stat.  (1895),  p. 
1284,  §17. 

This  notice  may  be  as  follows,  omit- 
ting formal  parts: 

"  To  the  above  named  Nicholas 
Nicholby,  plaintiff,  and  Uriah  Heap, 
defendant:  Take  notice  that  on  the 
tenth  day  of  April,  a.  d.  1897,  ^^  the 
opening  of  court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard, 
William  Smoot  will  make  an  applica- 
tion to  said  court  for  an  order  per- 
mitting the  said  William  Smoot  to  be 
admitted  as  a  party  defendant  in  the 
above  entitled  action  as  the  landlord 
(or  warrantor)  of  the  said  Uriah  Heap, 
and  you  can  appear  and  resist  such 
application  if  you  see  fit  to  do  so." 

For  the  formal  parts  of  notices  in 
various  jurisdictions  consult  the  title 
Notices. 

1.  For  the  formal  parts  of  motions  in 
various  jurisdictions  consult  the  title 
Motions. 

2.  In  Williams  v.  Brunton,  8  111.  600, 
from  which  case  some  of  the  facts  in- 
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bald  Williams,  on  the  seventh  day  of  May,  iS^^,  instituted  against 
Thomas  Brunton  an  action  to  recover  the  premises  above  described; 
that  the  declaration  was  served  and  filed  on  the  day  above  mentioned; 
that  the  usual  rule  to  plead  was  entered  upon  filing  the  said  declara- 
tion, and  afterwards,  on  the  ninth  day  of  September,  i845,  the  said 
Thomas  Brunton  having  failed  to  appear  and  answer  said  declaration, 
a  judgment  was  entered  against  the  defendant,  Thomas  Brunton,  by 
default,  and  a  writ  of  possession  was  awarded;  that  the  said  Thomas 
Brunton  was  on  the  day  aforesaid  and  now  is  the  tenant  of  affiant 
under  a  lease  made  by  affiant  to  the  said  Thomas  Brunton,  on  \\vt  first 
day  of  J  actuary,  i8^,  and  the  said  Thomas  Brunton  had  no  other 
interest  in,  or  right  to  the  possession  of,  the  land  above  described 
than  as  the  tenant  of  affiant,  and  had  agreed  that  he  would  neither  do, 
suffer  nor  permit  anything  to  incumber  the  title  of  said  land,  but 
would  in  good  faith  hold  the  same  as  the  tenant  of  the  affiant;  that 
the  said  Thomas  Brunton,  upon  being  sued  for  the  possession  of  said 
land  as  aforesaid,  gave  no  notice  to  affiant  of  said  suit;  that  affiant 
had  no  knowledge  of  said  ejectment  suit  until  after  said  judgment 
had  been  entered  against  the  said  Thomas  Brunton;  that  affiant  is 
informed  and  believes  that  the  said  Thomas  Brunton  kept  from  affiant 
all  knowledge  of  said  action  of  ejectment  designedly,  with  the  fraudu- 
lent purpose  of  preventing  affiant  from  applying  for  leave  to  be 
admitted  as  a  defendant  in  said  action,  and  to  make  defense  thereto. 

Wherefore  affiant  prays  that  the  judgment  aforesaid  against  the 
said  Thomas  Bruntoti  be  set  aside,  that  a  new  trial  be  granted,  and 
that  affiant  be  permitted  to  appear  and  be  made  a  defendant  in  such 
action  of  ejectment,  and  to  make  defense  thereto. 

O.  H.  Browning. 

Subscribed  and  sworn  to  before  me  this  28th  day  of  September,  i8.^. 

John  S.  Beach,  Clerk  of  Circuit  Court, 
Adams  County. 

2.  The  Rule.i 

corporated  into  the  form  given  in   the  "Before   va&,  John  S.  Beach,  c\&x]s.  of 

text  have  been  taken,  it  was  held  that  the  C«><r«zV Court  in  and  for  said  county, 

where   a  tenant  who  is  sued  in  eject-  personally     appeared    William     Smoot, 

ment  negligently  or  fraudulently  omits  who,  being  duly  sworn,  on  oath  saith 

to  appear  himself,  or   to  give  his  land-  that  Uriah  Heap   is    his    tenant  of   the 

lord    the    necessary    notice,    the    court  following   described   land  {describing  it 

will  set  aside  a  judgment    by  default  as  it  is  described  in  the  complaint)  by  a 

against  the  tenant,  upon  proper  affida-  demise  in  writing,   to  wit,  a  lease  for 

vit   being  made  by   the  landlord,  and  five  years  made  by    the  said    William 

admit  the  landlord  as  defendant.  Smoot  to  the   said  Uriah  Heap   on   the 

Consult  also  the  title  Affidavits  of  first  da.y  oi  January,  iSg^." 

Merits,  vol.  i,  p.  637.  1,  For  the  formal  parts  of  orders  in 

Affidavit  in  Support  of  Motion. —  The  various  jurisdictions    consult  the  title 

following    affidavit,     omitting    formal  Orders. 

parts,  is  to  be  used  in  Alabama,  under  In  Actions  Between  Beal  Parties.  —  In 
Code  (1896),  §  1534,  which  provides  that  Washington  and  Oregon,  it  has  been  pro- 
the  application  shall  be  supported  by  vided  by  Hill's  Anno.  Laws  Oregon 
an  affidavit  that  the  defendant  is  the  (1892),  §  317,  and  2  Hill's  Anno.  Stat, 
landlord's  tenant  by  demise  in  writing,  Wash.  (1891),  §  530,  respectively,  that 
or  is,  with  his  consent,  in  possession  of  if  the  landlord  be  made  defendant  on 
the  land  or  some  portion  thereof,  which  motion  of  the  plaintiff,  he  shall  be  re- 
must  be  specified  in  the  application:  quired  to  appear  and  answer  within  ten 
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WHERE    PROCEEDINGS    ARE    FICTITIOUS. 

Form  No.  8  i  4  i . 

(Precedent  in  Adams  Ejectm.  474;  Tillinghast's  Adams  Ejectm.  4og.)' 

John  Doe  on  the  de/nise  of^ 
Nicholas  Nicholby 
against 
Richard  Roe. 

It  is  ordered  that  William  Smooth  landlord  of  the  tenant  in  pos- 
session of  the  premises  in  question  in  this  cause,  shall  be  joined  and 
made  defendant  with  the  said  tenant,  if  he  shall  appear:  And  the 
said  William  Smoot  desiring,  if  the  said  tenant  shall  not  appear,  that 
he  may  appear  by  himself,  and  consenting  that  in  such  case  he  will 
enter  into  the  common  rule  to  confess  lease,  entry,  and  ouster,  in 
such  manner  as  the  said  tenant  ought,  in  case  he  had  appeared;  {or 
if  the  rule  be  special.,  to  confess  lease  and  entry  only,  say,  "to  confess 
lease  and  entry  only,  without  ouster,  unless  an  actual  ouster  of  the 
lessor  of  the  plaintiff,  by  the  said  Uriah  Heap,  or  those  claiming  under 
him,  be  proved  at  the  trial")  leave  is  given  to  the  said  William  Smoot, 
pursuant  to  the  late  act  of  Parliament,  if  the  said  tenant  shall  not 
appear,  to  appear  by  himself,  and  upon  his  entering  into  such  com- 
mon rule,  to  become  defendant  in  the  stead  of  the  casual  ejector,  and 
to  defend  his  title  to  the  said  premises  without  the  said  tenant;  the 
plaintiff  nevertheless,  is  at  liberty  to  sign  judgment  against  the 
casual  ejector;  but  execution  thereon  is  stayed  until  the  court  shall 
further  order.     Upon  the  motion  of  Mr.  John  C.  Calhoun. 

By  the  court. 

VII.   UNDERTAKING  GIVEN  BY  DEFENDANT   BEFORE  ANSWERING. 

Form  No.  8142.' 

(^Commencement  as  in  Form  No.  2718.)  Whereas  the  defendant 
above  named  is  about  to  plead,  answer  or  demur  to  the  above  named 
plaintiff's  complaint  in  this  action,  which  said  action  is  one  for  the 
recovery  of  real  property  or  for  the  possession  thereof.  Now,  there- 
days  from  notice  of  the  pendency  of  the  and  the  name  Uriah  Heap  designates 
action  and  the  order  making  him  de-  the  person  with  whom  the  real  plaintiff 
fendant,  or  such  further  notice  as  the  proposes  to  contest  the  title,  Urian 
court  or  judge  thereof  may  prescribe.  Heap,  the  tenant  in  possession,  having 
The  order  in  such  cases  may  be  as  fol-  been  brought  into  the  case  by  a  notice 
lows,  omitting  formal  parts:  from  Richard  Roe   the  casual    ejector, 

"  It  appears  this  tenth  day  of  October,  to  properly  cause  himself  to  be  made  a 
1897,  to  the  satisfaction  of  the  court,  defendant  in  7?iV^a/-^i?<7^'j  stead, 
that  William  Smoot  is  the  landlord  (or  2.  North  Carolina.  —  Clark's  Code 
■warrantor) oi\\v^A&i&nA3.nX,Uriah Heap,  Civ.  Proc. ,§237,  providing  for  the  ex- 
and  on  the  motion  of  the  said  William  ecution  of  such  an  undertaking  as  the 
Smoot  it  is  ordered  that  he  be  made  a  one  given  in  the  text,  unless  an  atlor- 
party  defendant  in  said  action  and  that  ney  practicing  in  the  court  wherein  the 
he  be  given  leave  to  defend  the  same  as  action  is  pending  will  certify  to  the 
he  may  be  advised."  court,  in  writing,  that  he  has  examined 

1,  In  the  form  given  in  the  text,  the  the  case  of  the  defendant  and  is  of  the 
name  William  Smoot  designates  the  opinion  that  the  plaintiff  is  not  entitled 
landlord  of  the    tenant  in   possession,     to  recover,  and  the  defendant  shall  also 
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fore,  we,  Uriah  Heap,  Oliver  Twist  and  Charles  Dombey,  all  of  the 
county  of  Mecklenburg,  in  the  state  of  North  Carolina,  do  undertake 
in  the  sum  of  three  hundred  dollars,  that  if  the  said  plaintiff  recover 
judgment  in  the  above  entitled  cause,  the  said  defendant,  Uriah  Heap, 
will  pay  to  the  said  plaintiff  all  such  costs  and  damages  as  the  plain- 
tiff may  recover  in  the  above  entitled  action,  including  damages  for 
the  loss  of  rents  and  profits  which  the  said  plaintiff  may  recover. 
{Concluding  as  in  Form  No.  2718.') 

VIII.  ANSWER  OR  PLEA.i 


file  an  affidavit  stating  that  he  is  not 
worth  the  amount  of  ^aid  undertaking 
in  any  property  whatsoever,  and  is  un- 
able to  give  the  same. 

The  attorney's  certificate  provided  for 
in  Clark's  Code  Civ.  Proc.  N.  Car.,  § 
237,  may  be  as  follows:  {^Title  of  court 
and  caption  as  in  Form  No.  2yi8.)  "  I, 
John  C.  Calhoun,  hereby  certify  that  I 
am  an  attorney  practicing  in  the  court 
wherein  the  above  entitled  action  is 
pending;  that  I  have  examined  the  case 
of  the  defendant;  and  that  I  am  of 
opinion  that  the  plaintiff  is  not  entitled 
to  recover.    John  C.  Calhoun." 

The  defendant's  affidavit  provided  for 
by  Clark's  Code  Civ.  Proc.  N.  Car.,  ^ 
237,  may  be  as  follows:  (Title  of  court 
and  cause  as  in  Form  No.  2718,  and 
venue  and  commencement  as  in  Fortn  No. 
S60)  "that  he  is  the  defendant  above 
named,  and  that  he  is  not  worth  the 
sum  of  two  hundred  dollars  in  any 
property  whatsoever,  and  that  he  is 
unable  to  give  the  bond  required  by 
section  237  of  the  North  Carolina  Code 
of  Civil  Procedure  to  enable  him  to 
plead,  answer  or  demur  to  the  said 
plaintiff's  complaint  in  the  above  enti- 
tled action,  the  same  being  an  action 
for  the  recovery  of  real  property  or  for 
the  possession  thereof."  {Concluding  with 
signature  and  jurat  as  in  Form  No.  860.) 

1.  For  the  formal  parts  of  answers 
or  pleas,  generally,  consult  the  titles 
Answers  in  Code  Pleading,  vol.  i,  p. 
799;  Pleas. 

For  forms  of  other  answers  consult 
the  various  particular  titles  in  this 
work,  in  which  are  given  forms  of 
special  answers. 

For  other  pleas  consult  the  various 
particular  titles  in  this  work,  in  which 
are  given  forms  of  special  pleas. 

For  precedents  of  pleas  in  actions  of 
ejectment  see  Law  &  Prac.  of  Ejectm., 
2d  ed.  (1741),  p.  135  et  seq. 

For  a  precedent  of  a  plea  in  bar  be- 
cause the  plaintiff  doth  not  name  the 


closes    see    Law    &    Prac.  of  Ejectm., 
2d  ed.  (1741),  p.  137- 

For  a  precedent  of  a  plea  wherein 
the  defendant  justifies  in  ejectment  by 
virtue  of  a  demise  made  to  him  by  the 
lessor  of  the  plaintiff  see  Law  &  Prac. 
of  Ejectm.,  2d  ed.  (1741),  p.  128. 

Answers  or  pleas  to  complaints,  peti- 
tions or  declarations  in  ejectment 
are  also  set  out  in  full,  in  part  or  in 
substance  in  the  following  cases: 

Arkansas. — Horsley  v.  Hilburn,  44 
Ark.  468. 

California.  —  Leese  v.  Clarke,  3  Cal. 
19;  Burke  v.  Table  Mountain  Water 
Co.,  12  Cal.  403;  Arguello  v.  Edinger, 
10  Cal.  150;  Ingoldsby  v.  Juan,  12  Cal. 
565,  Smith  V.  Doe,  15  Cal.  102;  Weber 
V.  Marshall,  19  Cal.  450;  Rhodes  v. 
Craig,  21  Cal.  419;  Blum  v.  Robertson, 
24  Cal.  135;  Schenk  v.  Evoy,  24  Cal. 
105;  Downer  v.  Smith,  24  Cal.  115; 
Owen  V.  Frink,  24  Cal.  173;  Brown  v. 
Martin,  25  Cal.  82;  Hutton  v.  Reed,  25 
Cal.  480;  Caperton  v.  Schmidt,  26  Cal. 
490;  Frisbie  v.  Price,  27  Cal.  253; 
Marshall  v.  Shafter,  32  Cal.  180;  Ber- 
nal  V.  Gleim,  33  Cal.  670;  Jackson  v. 
Lodge,  36  Cal.  30;  Larco  v.  Clements, 
36  Cal.  133;  Anderson  v.  Fisk.  36  Cal. 
626;  Lee  V.  Figg,  37  Cal.  331;  Miners' 
Ditch  Co.  V.  Zellerbach,  37  Cal.  545; 
Bruck  V.  Tucker,  42  Cal.  349;  Buhne 
V.  Corbett,  43  Cal.  266;  Howell  v. 
Rogers,  47  Cal.  291;  Pico  v.  Gallardo, 
52  Cal.  206;  Rosecrans  v.  Ellsworth,  52 
Cal.  509;  Packard  v.  Johnson,  57  Cal. 
181;  Robinson  v.  Pittsburg  R.  Co., 
57  Cal.  419;  Reay  v.  Butler,  69  Cal.  573; 
Peterson  v.  Weissbein,  75  Cal.  175; 
Moulton  V.  McDermott,  80  Cal.  629; 
Johnson  v,  Vance,  86  Cal.  lu;  Peter- 
son V.  Kinkead,  92  Cal.  374;  O'Hara  v. 
O'Brien,  107  Cal.  310. 

Colorado.  —  Knight  v.  Lawrence,  19 
Colo.  426. 

Connecticut.  —  Smith  v.  Sherwood,  4 
Conn.  276;  Crandall  v.  Gallup,  12 
Conn.  366;  Fengar  v.  Brown,  57  Conn. 
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60;  Todd  V.  Oviatt,  58  Conn.  175;  Kil- 
bourn  v.  Bradley,  3  Day  (Conn.)  357; 
Isham  V.  Avery,  i  Root  (Conn.)  100; 
Edy  V.  Williams,  i  Root  (Conn.)  185. 

Florida.  —  Elizabethport  Cordage  Co. 
V.  Whitlock,  37  Fla.  207. 

Georgia.  —  Doe  v.  Butler,  6  Ga.  89; 
Wofford  V.  Wyly,  72  Ga.  866;  Mayer  v. 
Hover,  81  Ga.  311. 

Illinois.  —  Ringhouse  v.  Keener,  63 
111.  232. 

Indiana.  —  Ehrman  v.  Kramer,  26 
Ind.  410;  Dumont  v.  Dufore,  27  Ind. 
264;  Rowe  V.  Lewis,  30  Ind.  164;  Shaff- 
ner  v.  Briggs,  36  Ind.  56;  Church  v. 
Cole,  36  Ind.  35;  Scantlin  v.  Garvin,  46 
Ind.  264. 

Iowa. — Gillis    v.  Black,  6  Iowa  440. 

Kansas.  —  Stebbins  v.  Guthrie,  4 
Kan.  354;  Porter  v.  Wells,  6  Kan.  448; 
Stark  V.  Willetts,  8  Kan.  205;  Simpson 
V.  Greeley,  8  Kan.  587;  Butler  v.  Kaul- 
back,  8  Kan.  669;  Hottenstein  v.  Con- 
rad, 9  Kan.  437;  Simpson  v.  Boring,  16 
Kan.  248;  Wilkins  v.  Tourtellott,  42 
Kan.  178;  Dudley  v.  Shaw,  44  Kan. 
684;  Martin  v.  Garrett,  49  Kan.  137; 
Meredith  v.  Meredith,  54  Kan.  151. 

Kentucky.  —  Ramsey  v.  Trent,  10 
B.Mon.  (Ky.)  336;  Ashbrook  v.  Quarles, 
15  B.Mon.  (Ky.)23:  Walker  z'.  Mitchell, 
18  B.Mon.  (Ky.)  544;  Wing  v.  Hayden, 
10  Bush  (Ky.)  278. 

Maine. — Furbish  v.  Robertson,  67 
Me.  36;  Jordan  v.  Record,  70  Me.  530; 
Clarke  v.   Hilton,  75  Me.  427. 

Minnesota.  —  McClane  v.  White,  5 
Minn.  183;  Hall  v.  St.  Paul,  56  Minn. 
429. 

Mississippi.  —  Welborn  v.  Anderson, 
37  Miss.  156;  Still  V.  Anderson,  63  Miss. 
546;Campe  v.  Renandine,  64  Miss.  441. 

Missouri.  —  Whittelsey  v.  Hughes, 
39  Mo.  14;  Ray  v.  Bowles,  83  Mo.  167; 
Givens  v.  Thompson,   no  Mo.  439. 

Missouri.  —  Evans  v.  Kunze,  128 
Mo.  670. 

Montana.  —  Keefe  v.  Doreland,  16 
Mont.  16. 

Nebraska.  —  Bouvier  v.  Stricklett,  40 
Neb.  794. 

New  Hampshire.  —  Wells  v.  Jackson 
Iron  Mfg.  Co.,  44  N.  H.  62. 

New  Mexico.  —  Osborne  v.  U.  S.,  3 
N.  Mex.  213. 

New  Jersey.  —  Den  v.  Sanderson,  18 
N.  J.  L.  426. 

New  York.  —  Carter  v.  Koezley,  14 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  147:  People 
V.  Van  Rensselaer,  8  Barb.  (N.  Y.)  190,  9 
N.  Y.  292;  Spencer  v.  Tobey,  22  Barb. 
(N.  Y.)  261;  Jackson  z/.Trusdell, 12  Johns 
(N.  Y.)  246;  Ellicott  V.  Mosier,  7  N.  Y. 
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201;  Ell  wood  V.  Northrup,  106  N.  Y. 
180. 

North  Carolina.  —  Bryan  v.  Spivey, 
106  N.  Car.  98. 

Ohio.  —  Harrison  v.  Castner,  11  Ohio 
St.  340. 

Oklahoma. —  Adams  v.  Couch,  I  Okla. 
22. 

Oregon.  —  Pease  v.  Hannah,  3  Oregon 
301;  Roberts  v.  Sutherlin,  4  Oregon 
219;  Minter  v.  Durham,  13  Oregon  473; 
Frizzelle  v.  Oregon  R..  etc.,  Co.,  22 
Oregon  464. 

Pennsylvania.  —  Helfenstein  v.  Leon- 
ard, 50  Pa.  St.  464;  Greeley  v.  Thomas, 
56  Pa.  St.  35;  Trexler  v.  Fisher,  130  Pa. 
St.  275. 

Texas.  —  Messner  v.  Giddings,  65 
Tex.  305;  Prather  z'.  Wilkins,  68  Tex. 
188. 

Utah.  —  Roberts  v.  Wilson,  i  Utah 
295;  Duke  V.  Griffith,  9  Utah  470. 

Vermont.  —  Wallace  v.  Farnsworth, 
2  Tyler  (Vt.)  296;  Mason  v.  Peters,  4 
Vl.  loi. 

Wisconsin.  —  Du  Pont  v.  Davis,  30 
Wis.  172. 

Federal  Courts.  —  Sullivan  v.  Iron 
Silver  Min.  Co.,  109  U.  S.  551;  Sullivan 
V.  Iron  Silver  Min.  Co.,  143  U.  S.  432; 
Roberts  v.  Lewis,  144  U.  S.  654;  Colo- 
rado Cent.  Consol.  Min.  Co.  v.  Turck, 
150  U.  S.  140. 

Special  plea  accompanying  the  general 
issue  to  a  declaration  in  ejectment  is 
set  out  in  Lang  v.  Stansel,  106  Ala.  390, 
as  follows:  "That  at  the  time  the  lands 
in  this  suit  were  sold  under  a  deed  of 
trust  in  this  case,  there  was  no  contract 
in  writing  evidencing  said  sale  and  pur- 
chase, and  the  same  is  void  under  the 
statute  of  frauds." 

What  the  Answer  should  Contain.  — 
The  answer  in  an  action  of  ejectment 
"should  contain  some  matter  of  denial 
or  averment  constituting  a  defense  — 
either  legal  or  equitable  —  to  the  ac- 
tion."     Hoffman  v.  Remnant,  72  Cal.  i. 

Conformity  to  the  Code.  —  The  answer 
in  an  action  of  ejectment,  since  the 
adoption  of  the  code,  must  conform  to 
the  latter's  provisions;  and  in  New 
York  it  has  been  held  that  the  pro- 
visions of  the  Revised  Statutes  are  not 
to  be  regarded  so  far  as  they  relate  to 
form,  but  only  as  respects  the  subject 
matter.  Walter  v.  Lockwood,  4  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  307. 

Cross-complaints  in  ejectment  are  set 
out  in  full,  in  part  or  in  substance  in 
the  following  cases: 

California.  —  Damrell  v.  Meyer,  40 
Cal.  167;  Vigoureuxz/.  Murphy,  54  Cal. 
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1.  In  Abatement.^ 

Form  No.  8143. 

(Precedent  in  Bouvier  v.  Stricklett,  40  Neb.  794.) 

[(7y//<?  of  court  and  cause  as  in  Form  No.  1331.y\^ 
I.  {General  denial.'^ 


348;  Wormouth  v.  Johnson,  58  Cal. 
622;  Hoffman  v.  Remnant,  72  Cal.  2; 
Burgess  v.  Rice,  74  Cal.  591;  Nunez  v. 
Morgan,  77  Cal.  429;  Peabody  v. 
Prince,  78  Cal.  513. 

Indiana. — Ross  j'.  Banta,  140  Ind.  126. 

See  also  the  title  Cross-complaints, 
vol.  5,  p.  991,  for  forms  of  cross-com- 
plaints, generally. 

Demurrers.  —  For  precedents  of  de- 
murrers and  joinders  in  demurrer  in 
actions  of  ejectment  see  Law  &  Prac.  of 
of  Ejectm.,  2d  ed.  (1741),  p.  158  et  seq. 

Demurrers  to  complaints  or  declara- 
tions in  ejectment  are  set  out  in  Pfister 
V.  Dascey,  65  Cal.  403;  Hotchkiss  v. 
Butler,  18  Conn.  287.  See  also  the 
title  Demurrers,  vol.  6,  p.  294,  for 
forms  of  demurrers,  generally. 

Seplications.  —  For  precedents  of  rep- 
lications to  pleas  in  actions  of  eject- 
ments see  Law  &  Prac.  of  Ejectm.,  2d. 
ed.  (1741),  p.  \\o  et  seq. 

For  a  precedent  of  a  replication 
traversing  the  lease  see  Law  &  Prac. 
of  Ejectm.,  2d  ed.  (1741),  p.  140. 

Replies  or  replications  to  answers  or 
pleas  to  complaints  or  declarations  in 
ejectment  are  also  set  out  in  full,  in 
part  or  in  substance  in  the  following 
cases: 

California.  —  Owen  v.  Frink,  24  Cal. 
174;  Lee  V.  Figg,  37  Cal.  332. 

Colorado.  —  Knight  v.  Lawrence,  19 
Colo.  425. 

Connecticut.  —  Isham  v.  Avery,  i  Root 
(Conn.)  100;  Edy  v.  Williams,  i  Root 
(Conn.)  185. 

Indiana.  —  Dumontz/.  Dufore,  27  Ind. 
265.   Scantlin  v.  Garvin,  46  Ind.  269. 

Kansas.  —  Porter  v.  Wells,  6  Kan. 
448;  Austin  V.  Jones,  37  Kan.  327;  Wil- 
kins  V.  Tourtellott,  42  Kan.  179;  Dudley 
V.  Shaw,  44  Kan.  685. 

Mississippi.  —  Still  v.  Anderson,  63 
Miss.  547. 

Montana.  —  Keefe  v.  Doreland,  16 
Mont.  16. 

New  fersey.  — Den  v.  Sanderson,  18 
N.  J.  L.  426. 

Oregon.  —  Minter  v.  Durham,  13 
Oregon  474. 

Pennsylvania.  —  Jones  v.  Renshaw, 
130  Pa.  St.  328, 


Federal  Courts. —  Colorado  Cent.  Con* 
sol.  Min.  Co.  V.  Turck,  150  U.  S.  140. 

See  also  infra.  Forms  Nos.  0055, . 

Replication  to  special  plea  to  declara- 
tion in  ejectment  is  set  out  in  Lang  v. 
Stansel,  106  Ala.  390,  as  follows,  omit- 
ting the  formal  parts:  "Comes  the  plain- 
tiff,  and  for  replication  to  the  plea  of 
the  defendants  herein,  says  that  at  the 
sale  of  the  lands  described  in  this 
cause,  there  was  a  memorandum  of 
said  sale  kept  showing  the  property 
sold,  the  name  of  purchaser,  the  name 
of  the  person  for  whose  account  said 
sale  was  made,  together  with  the  terms 
of  said  sale,  that  said  memorandum 
was  in  writing,  and  was  kept  by  the 
auctioneer,  his  clerk  or  agent,  and  a 
deed  was  at  once  executed  to  the 
purchaser." 

1.  Plea  in  Abatement.  —  For  formal 
parts  of  illustrations  of  such  plea  see 
the  title  Abatement,  Pleas  in,  vol.  i, 
p.  21. 

For  a  precedent  of  a  plea  in  abate- 
ment to  a  declaration  in  ejectment  set- 
ting up  that  there  is  no  such  writ  in 
the  register  see  Law  &  Prac.  of 
Ejectm.,  2d  ed.  (1741),  p.  135. 

Improper  Venne.  —  In  support  of  the 
proposition  that  in  ejectment  the  de- 
fendant may  plead  the  fact  that  the 
action  is  brought  in  the  wrong  county, 
see  Blake  v.  Freeman,  13  Me.  130. 

Statute  Confining  the  Defendant  to  the 
General  Issue.  —  Va.  Code  (1887),  «s  2734, 
providing  that  the  defendant  "shall 
plead  the  general  issue  only,"  does  not 
prohibit  him  from  filing  a  plea  in 
abatement.  James  River,  etc.,  Co.  v. 
Robinson,  16  Gratt.  (Va.)  434. 

2.  The  words  and  figures  in  [  ]  do 
not  appear  in  the  reported  case,  but 
should  be  inserted  in  order  to  render 
the  form  complete. 

3.  The  general  denial  referred  to  in 
the  text  was  as  follows: 

"  I.  The  above  named  defendant 
now  comes,  and  for  answer  to  plain- 
tiff's petition  filed  in  this  cause  says  he 
denies  each  and  every  allegation  in 
said  petition  contained  except  such 
facts  as  are  hereinafter  admitted  to  be 
true,   or    otherwise    answered   or    ex- 
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2.  (JDenial  of  possession.y- 

3.  And  this  defendant  further  answering,  says  that  this  court  has 
no  jurisdiction  over  the  subject-matter  of  this  action,  for  the  reason 
that  said  land  so  occupied  by  this  defendant  and  claimed  by  the  said 
plaintiff  is  a  tractor  parcel  of  land  known  2i^ Humphries  island,  which 
is  now  in  the  state  of  Iowa,  and  not  within  the  jurisdiction  of  this 
court. 

Wherefore,  this  defendant  prays  to  be  dismissed  with  his  costs. 
[(^Signaiure  of  defendant's  attorney. ^\ 

2.  Not  Guilty, 
a.  General  Issue. 

Form  No.  8144. 

^(2  Chit.  PI.  (3d  Am.  ed.)  637.) 
In  the  King's  Bench  (or  Commofi  Pleas  or  Exchequer). 

Trinity  Term,  51  Geo.  III. 
Uriah  Heap  )  And    the   said 

ats.  >•  Uriah  Heap,  by 

John  Doe,  demise  of  Nicholas  Nicholby,  and  others.  )  John  C.  Calhoun, 
his  attorney,  comes  and  defends  the  force  and  injury,  when,  etc.^ 
and  says  that  he  is  not  guilty  of  the  said  supposed  trespasses  and 
ejectment  above  laid  to  his  charge,  or  of  any  part  thereof,  in  manner 
and  form  as  the  said  John  Doe  hath  above  thereof  complained  against 
him,  and  of  this  he  the  said  Uriah  Heap  puts  himself  upon  the 
country,  etc. 

b.  With  Confession  of  Fictions. 

Form  No.  8145. 

(Precedent  in  Cody  v.  Quarterman,  12  Ga.  392.)^ 

Georgia,  Chatham  County: 

In  Superior  Court,  May  Term,  \?>36. 

Richard  Roe,  i.  e.  Michael  T.  Dawsey, 

tenant  in  possession 

ats. 

John  Doe,  on  the  demise  of  Jesse  Bandy. 

And  said  Michael  T.  Dawsey,  by  McAllister  and  Henry,  his  attor- 
neys, confessing  lease,  entry  and  ouster,  and  relying  on  the  title 
only,  comes  and  defends  the  force  and  injury,  when,  etc.,^  and  says 

plained."  See  also  for  general  denials,  duced  in  evidence  in  Cody  t-.  Quarter- 
generally,  the  title  Answers  in  Code  man,  1263.390.  This  plea  was  drawn 
Pleading,  vol.  i,  p.  799.  prior   to  the   adoption   of  the  present 

1.  The  denial  of  possession  referred  to  Georgia  code. 

in   the  text  is  set  out  infra.  Form  No.  Where    Several    Tenants    Sever.  —  In 

8166.  Robinson's   F.  (Va.)   175,   is   set  out  a 

2.  Significance  of  "etc."  is  explained  plea  which,  omitting  formal  parts,  is  as 
in  vol.   I,  p.   24,   note  i,  p.  184,  note  3;  follows: 

vol.  2.  p.  log,  note  2.  "  Charles  Davidson,    Ernest  Franklin 

3.  The  form  given  in  the  text  was  and  Godfrey  Harrison  alleging  that 
the  copy  of  a  record  which  was  intro-     they   are   in    possession,    severally,  of 
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that  he  is  not  guilty  of  the  said  supposed  trespass  and  ejectment 
above  laid  to  his  charge,  or  any  part  thereof,  in  manner  and  form  as 
the  &Si\d  John  Doe  hath  above  thereof  complained  against  him,  and  of 
this  said  Michael  T.  Dawsey  puts  himself  upon  the  country. 

McAllister  6^  Henry^  Def  ts  Atty's. 


e.  Under  the  Modern  Praetiee.' 

(1)  By  Tenant  Defending  for  Whole. 

Form  No.  8  i  4  6 .' 

(Commencement  as  in  Form  No.  6090.^     And  the  defendant  Uriah 
Heap,  by  his  attorney,  comes  and  defends  the  wrong  and  injury,  etc.,^ 


distinct  portions  of  the  premises  de- 
manded, and  hold  by  separate  titles, 
without  any  connection  or  community 
of  interest,  on  their  several  motions 
they  are  admitted  as  defendants  in  this 
suit,  not  jointly,  but  severally.  And 
thereupon  each  of  them  comes  by  his 
attorney,  and  defends  the  force  and  in- 
jury, when,  etc.,  pleads  severally  the 
general  issue,  and  agrees  to  insist,  at 
the  trial,  only  upon  the  title. " 

1.  Sufficiency  of  General  Issue  Under 
Statutes. —  In  various  states,  statutes 
have  been  enacted  providing  that  the 
general  issue  irl  an  action  in  the  nature 
of  ejectment  shall  be  "  not  guilty,"  and 
that  upon  such  plea  the  defendant  may 
give  in  evidence  any  matter  that  may 
tend  to  defeat  the  plaintiff's  action: 

Alabama.  — Civ.  Code  (1896),  §  1532. 

Arizona.  —  Rev,  Stat.  (1887),  $5  3138. 

Florida.  —  Rev.  Stat.  (1892),  §1513, 
subs.  2,  providing  that  such  plea  shall 
put  in  issue  the  title  to  the  land  and 
shall  be  held  to  admit  possession  by 
the  defendant. 

Illi^iois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  45,  par.  19,  providing  that  the 
general  issue  "  shall  be,  that  the  de- 
fendant is  not  guilty  of  unlawfully 
withholding  the  premises  claimed  by 
the  plaintiff,  as  alleged  in  the  declara- 
tion." 

Indiana.  —  Horner's  Stat.  (1897),  § 
1055,  providing  that  under  a  denial  of 
each  material  statement  or  allegation 
in  the  complaint,  the  defendant  shall 
be  permitted  to  give  in  evidence  every 
defense  to  the  action  that  he  may  have, 
either  legal  or  equitable. 

Maryland.  — Vwh.  Gen.  Laws  (1888), 
p.  1128,  §  69,  providing  that  the  plea  of 
not  guilty  shall  only  put  in  issue  the 
title  to  the  premises  and  right  of  pos- 
session, and  the  amount  of  damages. 

Michigan.  —  How.  Anno.  Stat.  (1882), 


§  7808,  providing  that  the  general  issue 
shall  be  the  same  as  in  personal  actions. 
Mississippi. — Anno.  Code  (1892),  i; 
1635,  providing  that  the  plea,  if  the 
defendant  does  not  admit  the  plaintiff's 
title,  shall  be  not  guilty. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  223,  §  3,  providing  that  no  special  plea 
shall  be  required  in  any  civil  action, 
except  a  plea  of  title  to  real  estate  in 
actions  in  police  and  justice  courts. 

New  Mexico.  —  Comp.  Laws  (1884), 
§  2262,  providing  that  under  such  plea, 
the  defendant  may  give  in  evidence 
any  testimony  showing  that  the  plain- 
tiff is  not  entitled  to  possession,  or  that 
the  title  is  in  some  other  person. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  712,  §  15, 

Tennessee.  —  Code  (1884),  §  3963,  Code 
(1896),  §  4980,  providing  that  under  a 
plea  that  the  defendant  is  not  guilty 
of  withholding  the  premises  claimed 
in  the  declaration,  the  defendant  may 
give   in    evidence  all  legal  defenses. 

Texas.  — Sayles'  Civ.  Stat.  (1897),  §§ 
5256,  5257. 

Virginia.  —  Code  (1887),  §  2743. 

West  Virginia.  —  Code    (1891),    c.  90, 

§  13. 

Abstract  of  Title.  —  In  the  following 
states,  it  has  been  provided  by  statute 
that  the  defendant  shall  attach  to  his 
answer,  if  he  claims  title,  an  abstract  of 
the  title  relied  on: 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2578.  Surginer  v.  Paddock,  31  Ark. 
528. 

Iowa.  —  Code  (1897),  §  4188. 

2.  See  Adams  Ejectm.  488;  Yates  PI. 
507;  Puterbaugh's  Com.  Law  PI.  &  Pr. 
(111.)  614. 

3.  Significance  of  "etc."  is  explained 
in  vol.  I,  p.  24,  note  i,  p.  184,  note  3; 
vol.  2,  p.  109,  note  2. 

Notice    of   Defense.  —  In    Britton    v. 
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and  says  that  he  is  not  guilty  of  unlawfully  withholding  the  lands 
and  tenements  in  the  said  declaration  mentioned,  or  any  part  thereof 
in  manner  and  form  as  the  plaintiff  has  in  said  declaration  thereof 
complained  against  him,  and  of  this  he  puts  himself  upon  the 
country. 

John  C.  Calhoun., 

Attorney  for  the  Defendant. 

Form  No.  8147.' 

(Miss.  Anno.  Code  (1892),  §  1640;  Miss.  Rev.  Code  (1880),  §  2487,  No.  3; 
N.  J.  Gen.  Stat.  (1895),  p.  1291.) 
John  Doe     ) 
against       y  Circuit  Court  of  Copiah  County,  June  Term,  a.  d.  \Z98. 
Richard  Roe.  ) 

And  the  said  Uriah  Heap.,  by  John  C.  Calhoun,  his  attorney,  appears 


Ferry,   14  Mich.  53,  the  defendant  filed 
with  the   plea  of  the  general  issue  the 
following  notice: 
"  To  plaintiff's  attorneys: 

Take  notice,  that  on  the  trial  of  this 
cause,  the  defendant  will  give  in  evi- 
dence, and  insist,  under  the  above  plea 
of  the  general  issue: 

That  the  United  States  of  America 
originally  caused  to  be  made  a  survey 
of  a  certain  tract  of  land  in  the  county 
of  Kent,  and  state  of  Michigan,  now 
known  and  designated  by  reference  to 
such  survey,  as  section  thirty-six,  in 
town  seven  north,  of  range  twelve  west, 
and  that  in  surveying  out  and  estab- 
lishing the  north  line  of  so  much  of 
said  section  as  lies  south  of  Grand 
River,  it  established  the  quarter  stake 
on  said  north  line  at  a  point  which  is 
forty-five  chains  west  of  the  northeast 
corner  of  said  section; 

That  one  Elijah  Grant,  (now  deceased) 
late  of  the  county  of  Washtenaw,  in 
said  state  oi  Michigan,  became  the  pur- 
chaser of  said  United  States  of  the 
northeast  quarter  of  said  section  thirty- 
six; 

That  the  north  boundary  line  of  the 
same  commences  at  the  northeast 
corner  of  said  section  thirty-six,  and 
extends  by  the  original  survey  afore- 
said westerly  on  the  north  line  of  said 
section  to  the  quarter  stake,  a  distance 
oi  forty-five  chains,  or  thereabouts; 

That  the  west  boundary  line  of  said 
northeast  quarter  commences  at  the 
quarter  stake  last  named,  and  runs 
southerly  in  the  direct  line  of  the  quar- 
ter stake  on  the  south  line  of  said  sec- 
tion/(^r^y  chains,  or  thereabouts; 

That  the  only  occupation  by  said  de- 
fendant of  any  land  upon  said  section 
thirty-six  is  within  the  boundaries  above 


named,  and  that  his  right  to  occupy  he 
derives  from  one  Raymond  O'Hara,  who 
is  his  landlord,  and  that  the  ownership 
of  the  premises  so  occupied  by  him  is 
in  the  said  O' Hara,  by  a  title  originally 
derived  through  said  Elijah  Grant,  de- 
ceased. Yours,  etc.. 

Miller  6f  Rogers, 
Defendant's  Attorneys." 

See  also  Rawson  v.  Parsons,  6  Mich. 
402;  Cook  V.  Knowles,  38  Mich.  327. 

Claim  for  Value  of  Improvements. —  In 
Rawson  v.  Parsons,  6  Mich.  402,  the 
defendant  filed  with  the  plea  of  the 
general  issue  the  following  claim  for 
the  value  of  improvemens,  undef 
Comp.  Laws  Mich.,  §4603: 

"  Sir:  Take  notice,  that  the  defend- 
ant will  give  in  evidence  on  the  trial  of 
this  cause,  that  he  has  been  in  actual 
possession  of  the  premises  set  forth  and 
described  on  the  plaintiff's  declaration, 
for  six  successive  years  (and  more)  be- 
fore the  commencement  of  this  suit; 
claiming  title  by  virtue  of  a  sale  made 
by  the  treasurer  of  the  county  oi  Branch, 
for  the  non-payment  of  the  taxes  as- 
sessed thereon  in  the  years  18^/  and 
\%42.  The  defendant,  therefore,  hereby 
claims  compensation  for  the  buildings 
and  improvements  on  the  said  premises 
(in  case  he  fails  in  his  defense  to  the 
action,  and  the  plaintiff  is  entitled  to 
recover  possession),  and  hereby  re- 
quests that  an  estimation,  by  the  court 
or  jury,  may  be  made  of  the  increased 
value  of  the  premises  by  reason  thereof. 
E.  G.  Fuller, 
Defendant's  Attorney. 
To  Elon  G.  Parsons,  Esq., 

Plaintiff's  Attorney." 

1.  In  Mississippi  and  New  Jersey,  the 
picas  are  identical,  except  that  in  Xe7o 
fersey    the    plea    concludes    with    the 
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and  defends  this  action,  and  says  he  is  not  guilty  of  the  injury  whereof 
the  said  Nicholas  Nicholby  hath  complained  in  his  declaration,  nor  of 
any  part  thereof,  and  of  this  he  puts  himself  upon  the  country. 

John  C.  Calhoun, 

Attorney  of  Defendant. 
Form  No.  8148. 
(Precedent  in  Doe  v.  Butler,  6  Ga.  89.) 

[(  Title  of  court  and  cause  as  in  Form  No.  SOlO.)]  And  now,  at  this 
term,  comes  the  defendant  /antes  M.  Butler,  in  his  proper  person 
[and  defends]^  the  force  and  injury  when,  etc.,^  and  says  that  he  is 
not  guilty  of  the  said  trespasses  in  ejectment,  as  above  laid  to  his 
charge,  and  of  this  he  puts  himself  upon  the  country. 

James  M.  Butler,  in  proper  person. 

Form  No.  8149. 

(Precedent  in  Bryan  v.  Spivey,  106  N.  Car.  98.) 

\{yenue  and  title  of  court  and  cause  as  in  Form  No.  133Jf.y\^  All  of 
the  defendants  named  in  the  summons  in  the  above  case,  answering 
the  complaint  herein  filed,  save  and  except  Willis  Claggan  and  Peter 
Claggan,  say: 

1.  That  they  deny  the  first  allegation  of  the  complaint. 

2.  That  the  second  article  of  the  complaint  is  not  true. 

3.  That  the  third  article  of  the  complaint  is  not  true.^ 
Wherefore,  the  defendants  pray  judgment  — 

1.  That  said  case  may  be  dismissed,  and  that  they  may  go  without  day. 

2.  That  they  may  have  judgment  against  the  plaintiffs  for  costs. 
State  of  North  Carolina^  \ 

Craven  County.  ) 

Philip  Lee  and  Southey  B.  Hunter,  being  duly  sworn,  depose  and 
say  that  they  are  defendants  in  the  above  action,  that  the  facts  set 
forth  in  the  foregoing  answer,  as  of  their  own  knowledge,  are  true; 
those  stated  upon  information  and  belief,  they  believe  to  be  true. 

Southey  B.  Hunter. 
Philip  J.  Lee. 
Sworn  to  and  subscribed  before  me  this  20th  day  of  June,  a.  d.  i85^. 
YJohn  S.  Beach,  Clerk  of  Superior 

Court  for  Craven  County.] 

words  "  and  xht  saiA  Nicholas  Nicholby         Now    the    defendant  here    in    Court 

doth  the  like."  comes  and  defends  the  force  and   in- 

1.  The  words  in  [  ]  do  not  appear  in  jury,  when,  etc.,  where,  etc.,  and 
the  original,  but  should  be  inserted  in  pleads  and  says,  that  he  is  not  guilty 
order  to  render  the  form  complete,  in  manner  and  form  as  the  plaintiff  in 
This  plea  was  drawn  prior  to  the  his  declaration  hath  alleged,  and  thereof 
adoption  of  the  present  Georgia  code.  puts  himself  on  the  country  for  trial. 

2.  Significance  of  "etc."  is  explained  By  his  attorney, 

in  vol.    I,  p.  24,  note  i,  p.  184,  note  3;  Isaac  ATNeile. 

vol.  2,  p.  109,  note  2.  And  the  plaintiff  likewise. 

Another    Precedent.  —  In   Wallace    v.  By  his  attorney, 

Farnsworth,  2  Tyler  (Vt.)  297,  the   plea  Samuel  Miller." 

and  imparlance  were  as  follows:  3.  The  first,  second  and  third   para- 

"  Crittenton  Counly  Court,        }  graphs  of  the  complaint,  referred  to  in 

September  Term,  A.  D.  180.2.  )  the  answer  set  forth  in  the  text,  alleged 
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(2)  By  Tenant  Defending  for  Part. 

Form  No.  8150.' 

(Miss.  Anno.  Code  (1892),  ^  1641;  Miss.  Rev.  Code  (1880),  §  2487,  No.  4; 
N.  J.  Gen.  Stat.  (1895),  p.  1291.) 

(  Title  of  court  and  cause  as  in  Form  No.  SIJ^T. )  And  the  said  Uriah 
Heap.,  h^  John  C.  Calhoun^  his  attorney,  appears  and  defends  this  ac- 
tion as  to  a  part  of  the  premises  claimed  by  the  plaintiff  in  his  dec- 
laration, to  wit:  one  hundred  acres  thereof,  situate  and  described  as 
follows,  to  wit:  {describe  the  part  defended  for')  and  as  to  the  part  so 
defended  for,  he  says  that  he  is  not  guilty  of  the  injury  whereof  the 
said  Nicholas  Nicholby  hath  complained  in  his  declaration,  and  of  this 
he  puts  himself  upon  the  country. 

John  C.  Calhoun.,  Attorney  of  Defendant. 

(3)  By  Landlord  Defending  Separately. 

Form  No.  8  1 5  i . 

(Miss.  Anno.  Code  (1892),  §  1642;  Miss.  Rev.  Code  (1880),  §  2487,  No.  5; 
N.  J.  Gen.  Stat.  (1895),  p.  1291.) 

{Title  of  court  and  cause  as  in  Form  No.  SUfJ.)  And  William  Smoot, 
who  is  admitted  to  defend  this  action  as  landlord,  by  John  C.  Calhoun, 
his  attorney,  appears  and  defends  this  action  {continuing  and  conclud- 
ing as  in  Form  No.  81Jfl  or  Form  No.  8150,  according  to  the  circum- 
stances of  the  case). 

(4)  By  Landlord  Defending  with  Tenant. 

Form  No.  8152. 

(Miss.  Anno.  Code  (1892),  §  1644;  Miss.  Rev.  Code  (1880),  §  2487,  No.  7; 
N.  J.  Gen.  Stat.  (1895),  p.  1292.) 

{Title  of  court  and  cause  as  in  Form  No.  8H7.')  And  the  said  Uriah 
Heap,  together  with  William  Smoot,  who  is  admitted  to  defend  this 
action  as  landlord,  by  John  C.  Calhoun,  their  attorney,  appear  and 
defend  this  action  {continuing  atid  concluding  as  in  Form  No.  81Ji.7  or 
No.  8150,  according  to  the  circumstances  of  the  case). 

respectively,  title  in  the  plaintiff,  right  Precedent. —  In  Campei'.  Renandine, 

of  possession,  and  wrongful  withhold-  64  Miss.  442,  the  plea,  omitting  formal 

ing  by  the  defendants.  parts,  was  as  follows:  "  [The  defendant 

Saving  Clause  as  to  Allegations  Ad-  Anguste  Campe,  for  answer  comes  and 
mitted.  —  In  Bouvier  v.  Stricklett,  40  says]  that  he  is  not  guilty  of  unlawfully 
Neb.  794,  the  general  denial  as  given  withholding  the  property  of  the  follow- 
in  the  reported  case  is  set  out  infra,  ing  part  of  the  land  described  in  the 
note  3,  p.  345.  plaintiff's   declaration,  viz.:  a  piece  of 

1.  In  Mississippi  and  New  Jersey,  the  said  land   fronting  on   the  Bay  of  St. 

forms  are  identical,  except  that  the  Mis-  Louis,  which  is  the  eastern  boundary  of 

sissippi  form  does  not  contain  the  words  said  lot  of  land,  and  which  runs  back 

"  to  wit:  one  hundred  acres  thereof  situ-  on    a   course    north  forty-five   degrees 

ate  and  described  as  follows;"  and  the  west  along  the  southern  boundary  line 

New  fersey   form    concludes  with    the  of  land  described  in  plaintiff's  declara- 

words  "and  the  said  Nicholas  Nicholby  \.\on,  four  hundred  icet  to  a  stake  on  the 

doth  the  like."  Sebastian  Guardia  back  line,  and  having 
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(5)  Bv  Stranger  Defending  Separately 

Form  No.  8153. 

(Miss,  Anno.  Code  (1892),  §  1643;  Miss.  Rev.  Code  (1880),  §  2487,  No.  6; 
N.  J.  Gen.  Stat.  (.1895),  p.  1291.) 

(^Title  of  court  and  cause  as  in  Form  No.  81^7.)  And  Reginald 
Fendall,  who  is  admitted  as  a  proper  person  to  defend  tliis  action,  by 
John  C.  Calhoun,  liis  attorney,  appears  and  defends  tliis  action  (j:on- 
tinuing  as  in  Form  No.  81Jf.7  or  No.  8150,  according  to  the  circumstances 
of  the  case). 

(6)  By  Stranger  Defending  with  Tenant 

Form  No.  8154. 

(Miss.  Anno.  Code  (1892),  §  1645;  Miss.  Rev.  Code  (1880),  §  2487,  No.  8; 
N.  J.  Gen.  Stat.  (1895),  p.  1292.) 

(^Title  of  court  a?id cause  as  in  Form  No.  81Jf.7.)  And  the  said  Uriah 
Heap,  together  with  Reginald  Fendall,  who  is  admitted  as  a  proper 
person  to  defend  this  action,  hy  John  C.  Calhoun,  their  attorney, 
appear  and  defend  this  action  (^continuing  and  concluding  as  in  Form 
No.  81Jf7  or  No.  8150,  according  to  the  circumstances  of  the  case'). 

3.  Denial  of  Plaintiff's  Title.i 

a.  With  Respect  to  Quantity  of  Land. 

(1)  The  Entire  Premises. 

Form  No.  8155. 

(Precedent  in  Chivington  v.  Colorado  Springs  Co.,  9  Colo.  599.)' 
[(  Venue  and  title  of  court  and  cause,  and  commencement  as  in  Form  No. 

a.  front  of  six  feet  on   the  Bay  of  St.  were  seized  in  fee,  or  otherwise,  of  said 

Louis,  and  said  lot  of  land  is  bounded  property  described  in  said  complaint,  or 

on   the  north   by  a  fence  dividing  the     that  they  were  ever  on  said day  of 

land  of  plaintiff  and  the  lot  of  land  of  March,  1870,  or  at  any  other  dale,  seized 

defendant."  in  fee,  or  otherwise,   or  possessed  of, 

1.  Statutory  Provisions. —  In  the  fol-  or  entitled  to  the  possession  of,  that 
lowing  states,  it  has  been  provided  that  portion  of  said  premises  hereinafter 
it  shall  be  sufficient  if  the  answer  deny  designated  and  set  out  as  being  in  the 
generally  the  title  alleged  in  the  peti-  possession  of  these  defendants  at  the 
tion,  or  that  the  defendant  withholds  commencement  of  this  suit." 
possession:  Denial  of  Title  in  Sovereign  or  People.  — 

Kansas. — Gen.  Stat.  (1889),  §  4699.  In   People  z*.  Van  Rensselaer,   9  N.  Y. 

Nebraska. — Comp.  Stat.  (1897),  §6225.  291,  it  was  held  that  the  provision  of  2 

(9//?V.  —  Bates'  Anno.  Stat.   (1897),  §  N.  Y.  Rev.  Stat.,  p.   303,   §   3,   that  no 

5782.  person  can  recover  in  ejectment  unless 

Oklahoma.  — Stat.  (1893),  §  4493.  he  has  a  valid  interest  in  the  premises, 

Wyomifig.  —  Rev.  Stat.  (1887),  ^  2987.  and  a  right  to  recover  the  same  is  alike 

2.  Another  Precedent.  —  In  Roberts  z/.  applicable  to  the  people  when  prose- 
Wilson,  I  Utah  295,  the  answer,  omit-  cuting  an  action  to  recover  the  posses- 
ting  the  formal  parts,  was  in  the  follow-  sion  of  land  as  to  private  persons, 
ing  words:    "  Defendants  deny  that  on  although  "  with  respect  to  making  out 

the day  of  March,  A.  D.  1870,  or  at  the  proof   of   title   in   themselves,    the 

any  other  day  or  date,  said  plaintiffs  people  have  an  advantage  over  an  indi- 
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2226i)\-  *  denies  that  the  plaintiff  is  seized  in  fee  or  otherwise  of  the 
premises  described  in  said  complaint,  and  in  controversy  in  this 
action,  or  any  part  thereof,  or  is  or  had,  at  the  time  of  the  commence- 
ment of  this  action,  any  right,  title,  interest,  estate,  claim  or  color  of 
claim  thereto,  either  in  law  or  equity,  by  or  through  the  United  States, 
or  from  any  other  source  whatsoever. 

[John  C.  Calhoun,  Attorney  for  Defendant,]^ 


(2)  Portion  of  Premises. 

Form  No.  8156.' 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  1325.')  Now 
comes  the  defendant  and  for  answer  to  the  petition  of  the  plaintiffs 
says,  that  the  plaintiffs  have  not  and  had  not  at  the  commencement 
of  the  action  any  legal  or  equitable  estate  in,  nor  are  or  were  they 
or  either  of  them  entitled  to  the  possession  of  the  following  bounded 
and  described  part  of  the  real  estate  described  in  the  petition  in 
manner  and  form  as  therein  set  forth,  to  wit:  {Here  describe  a  portion 
of  the  land  described  in  the  petitioti);'^  and  that  the  defendant  is  and 
was  the  legal  and  equitable  owner  in  fee  simple  of  all  the  real  estate 
above  described,  and  is  in  the  possession  and  entitled  to  the  posses- 
sion thereof  {concluding  in  usual  manner  with  signature  of  defendant' s 
attorney). 

holds  the  same  adversely  and  contrary 
to  the  pretended  title,  ownership  and 
right  of  possession  of  the  plaintiffs 
alleged  in  said  complaint,  and  denies 
that  the  plaintiffs  are  rightfully  seized 
and  the  true  owners  of  said  land." 

1.  The  words  enclosed  in  [  ]  do  not 
appear  in  the  reported  case,  but  should 
be  inserted  in  order  to  render  the  form 
complete. 

2.  This  is  in  substance  the  defend- 
ant's answer  in  Meskimen  v.  Day,  35 
Kan.  47.  In  that  case,  the  answer  also 
contained  a  disclaimer  as  to  the  resi- 
due of  the  real  estate  described  in  the 
petition.  For  the  forms  of  disclaimers 
see  infra.  Form  No.  8i6g,  and  the  title 
Disclaimers. 

3.  Description  of  Portion  Defended  For. 
—  In  Hemenway  v.  Francis,  20  Oregon 
455,  an  answer  which  described  the  land 
for  which  the  defendant  defended  as 
"about  one  hundred  and  twenty  acres 
of  said  land — the  farming  land  on  the 
north  side  of  the  county  road  "  —  was 
considered  very  indefinite,  and  it  was 
intimated  that  probably  it  would  have 
been  held  insufficient  on  a  proper  and 
timely  objection,  but  it  was  considered 
sufficient  after  verdict  and  judgment. 

Statutory  Provisions.  —  In  the  follow- 
ing states,  it  has  been  expressly  pro- 
vided by  statute  that  the  answer  shall 


vidual,"'  —  reversing  8  Barb.  (N.  Y.)  i8g, 
where  it  was  held  by  the  supreme  court 
that  the  answer  set  forth  infra,  this  note, 
was  bad  on  demurrer  for  the  reason 
that  the  action  was  brought  by  the 
people,  and  in  New  York  "  the  people 
*  *  *  are  the  owners  of  the  lands  within 
its  limitations  that  have  not  been 
granted  to  others,"  and  "at  common 
law  the  king,  by  his  prerogative,  might 
put  the  defendant  upon  showing  his 
title  specially,  and  if  he  plead  not  guilty, 
he  should  immediately  be  put  out  of 
possession." 

The  answer  in  People  v.  Van  Rensse- 
laer, 8  Barb.  (N.  Y.)  igi,  was,  omitting 
formal  parts,  as  follows:  "The defend- 
ant Stephen  Van  Rensselaer,  by  fenkins 
and  McMattin  his  attorneys,  answers 
the  plaintiff's  complaint  in  the  action, 
and  denies  that  the  plaintiffs  have  in 
themselves,  or  at  the  time  of  the  com- 
mencement of  this  action  had  in  them- 
selves, good  title  to  the  lands  claimed 
and  described  in  said  complaint,  and 
denies  that  the  plaintiffs  are  or  then 
were  the  true  owners  in  fee  simple  of 
said  lands,  or  entitled  to  the  immediate 
possession  or  enjoyment  of  the  same  or 
any  part  thereof.  And  the  defendant 
admits  that  he  has  entered  into  or  taken 
possession  of  and  occupies,  possesses, 
and  enjoys  said  land,  and  claims  and 
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b.  With  Respect  to  the  Status  of  the  Title.' 

(1)  Want  of  Title  in  Plaintiff's  Grantor. 

Form  No,  8157. 

(Precedent  in  Hentig  v.  Redden,  35  Kan.  472.) 

[( Venue  and  title  of  court  and  cause  as  in  Form  No.   JfJfSO.')     Comes 
now  the  defendant,  Alice  Hentig,   and  for  answer  to  the  petition  of 


describe  the  particular  part  of  the  land 
for  which  defense  is  made: 

Iowa.  —  Code  (1S97).  S4189. 

Kansas.  —  Gen.  Stat.  (1889),  §  4699. 

Kentucky.  — Carr.  Code  (1895),  §  125, 
subd.  2. 

Nebraska. — Comp.  Stat.  (1897),  ^  6225. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1284.  §  15. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5782. 

Oklahotna.  — Stat.  (1893),  g  4493. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

319- 

Washington.  —  2    Hill's    Anno.  Stat. 

(1891),  §  532. 

Wyoming.— Rev.  Stat.  (1887),  §  2987. 
In  Kentucky,  the  following,  omitting 
formal  parts,  may  be  used:  "  The  de- 
icnAa.nX.,Jatnes Jones ,  states  that  he  holds 
and  claims  the  following  part  of  the 
land  described  in  the  petition,  viz:  Be- 
ginning at  a  corner  toy(7;«^j  Adams,  and 
thence  east,  one  hundred  poles,  thence 
south  one  hundred  poles,  thence  west 
07te  hundred -^oXes,  thence  north  one  htin- 
dred  poles  to  the  beginning,  contain- 
ing sixty-three  acres,  and  denies  that 
the  plaintiff  is  the  owner  of,  or  en- 
titled to  the  possession  of,  any  part 
thereof.  He  denies  that  he  has  ever 
held,  or  kept  possession  of  any  part  of 
the  land  mentioned  in  the  petition,  ex- 
cept as  above  stated.  Wherefore,  he 
prays  to  be  dismissed  with  his  costs." 
See  Carroll's  Code  Ky.  (1895),  p.  621. 

1.  Res  Judicata,  —  In  Mayer  w.  Hover, 
81  Ga.  311,  is  found  the  following  plea, 
omitting  the  formal  parts:  "And  the 
said  defendant  for  a  further  plea  in  this 
behalf,  says  that  the  said  plaintiff  ought 
not  to  have  and  maintain  his  aforesaid 
action  against  him,  because,  he  says 
that  the  said  plaintiff  hath  no  title  to 
the  land  and  premises  in  the  said 
plaintiff's  declaration  set  forth  and  de- 
scribed; in  this,  that  the  said  land  and 
premises  were  a  portion  of  the  property 
devised  hy  John  Hover,  by  his  last  will 
and  testament,  to  John  Fortescue  War- 
rington Hover,  by  which  will  it  was  pro- 
vided that  if  the  %2\^Joh7i  F.  W,  Hover 


should  die  unmarried  and  without 
children  or  the  representatives  of  chil- 
dren before  arriving  at  the  age  of  twenty- 
one  years,  the  said  property  should  be 
divided  between  the  children  of  the 
said  defendant  and  Mary  Ann  Cornelia 
Mayer,  share  and  share  alike;  that  the 
said  will  was  duly  probated  in  the 
court  of  ordinary  of  Chatham  county  by 
the  said  defendant  nominated  by  said 
will  as  one  of  the  executors  thereof; 
and  that  the  said  defendant  duly  quali- 
fied as  execTUtor  thereof;  that  the  said 
John  F.W.  Hover  6.\&A  before  arriving 
at  the  age  of  twenty-one  years,  unmar- 
ried and  without  children  or  representa- 
tives of  children;  that  at  the  time  of  his 
death,  there  were  in  life  one  child  only 
of  this  defendant,  Benjamin,  by  name, 
and  two  children  of  the  sai6.  Mary  Ann 
Cornelia  Mayer;  that  on  the  nth  day  of 
January,  i86j,  and  after  the  death  of 
one  of  the  said  children  of  the  said 
Mary  A.  C.  Mayer,  a  bill  in  equity  was 
filed  by  the  said  Mary  A.  C.  Mayer,  and 
her  husband,  Serenus  A.  Mayer,  and 
Julia  Catherine  Mayer,  the  only  surviv- 
ing child  of  the  said  Mary  A.  C.  Mayer 
then  in  esse,  and  the  said  Benjamin, 
the  said  Julia  Catherine  Mayer  and  Ben- 
jamin Hover  being  infants  and  parties 
complainant  by  their  next  friend  Serenus 
A.  Mayer,  against  the  said  defendant,  as 
executor  as  aforesaid,  in  the  superior 
court  of  Chatham  county,  to  its  May 
term,  i?>6j,  stating  the  fact  of  the  will 
and  death  of  the  saXd  John  Hover  and 
the  item  of  said  will  herein  referred 
to,  the  death  of  said  John  F.  W.  Hover 
as  aforesaid,  the  refusal  of  said  de- 
fendant to  distribute  the  property 
covered  by  said  item,  because  of  doubt 
as  to  construction  of  said  item  and  said 
language;  and  the  relation  of  the  said 
parties  complainant  to  each  other;  and 
prays  the  court  to  construe  the  said  will 
and  to  decree  who  should  be  distribu- 
tees under  said  item,  and  to  direct  the 
said  distribution  and  the  portion  that 
each  distributee  should  receive;  that 
the  said  defendant  as  such  executor 
answered,  admitting  the  facts  and  sub- 
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the  plaintiff  saj's:]!  That  one  jjcob  J.  Puterbaugh,  who  is  a  resident 
of  Logansport,  Cass  county,  Indiana,  and  a  citizen  of  said  state  of 
Indiana,  is  the  pretended  grantor  to  the  plaintiff,  Joseph  W.  Redden, 
of  the  real  property  described  in  his  petition  in  this  action,  and  that 
long  prior  to  the  date  of  the  pretended  conveyance  of  said  real  estate 
to  said  plaintiff,  Redden,  by  Puterbaugh,  to  wit,  on  the  1st  day  of 
March,  iS78,  being  then  insolvent,  the  said  Jacob  J.  Puterbaugh  duly 
executed  and  delivered  to  one  Thomas  H.  Brinkhurst  —  as  assignee 
under  the  laws  of  the  state  of  Indiana,  for  the  benefit  of  creditors  — 
a  deed  of  assignment  in  writing  of  that  date,  and  thereby  conveyed 
all  his  real  estate  and  personal  property  of  every  kind  and  nature  to 
said  Thomas  H.  Brinkhurst,  who  duly  accepted  said  trust,  and  thereby 
became  the  owner  of  said  real  estate  mentioned;  to  all  of  which  pro- 
ceedings and  deed  of  assignment  the  said  plaintiff  had  full  knowledge 
before  his  said  pretended  purchase.  [(Concluding  in  the  usual  manner 
with  signature  of  attorney.')^ 

(2)  Title  in  Stranger. 

Form  No.  8158. 

(Precedent  in  King  v.  La  Grange,  61  Cal.  227.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  1318.')  The  defendant, 
O.  H.  La  Grange,  answering  the  complaint  of  the  plaintiff  herein, 
alleges]^  that  at  the  time  of  the  commencement  of  this  action,  he 
was  Superintendent  of  the  United  States  Branch  Mint,  situated  on  the 
lot  of  land  described  in  the  complaint  and  as  such  and  not  otherwise 
he  was  in  possession  of  said  lot  for  the  United  States  and  not  for  him- 
self, and  that  he  never  had  or  claimed  to  have  any  interest  therein 

mining  himself  to  the  decree  of  said  the  said  Benjamin  Hover  departed  this 
court,  and  that,  at  the  fanuary,  1864,  life  intestate,  and  that  the  said  defend- 
term  of  said  court  a  decree  was  passed,  ant,  as  the  father  of  said  Benjamin,  be- 
after  hearing,  directing  and  ordering  came  sole  heir  of  the  said  Benjajiiin, 
the  said  defendant  to  distribute  the  said  and  thereby  the  owner  and  possessor 
property  covered  by  said  item,  one-half  of  said  land  and  premises;  and  that  the 
to  the  said  Mary  A.  C.  Mayer,  and  the  said  plaintiff  is  a  son  oi  the  said  Mary 
other  half  to  the  son  of  the  said  defend-  A.  C.  Mayer,  born  after  the  rendition 
ant;  all  of  which  appears  by  a  copy  of  of  the  said  decree  against  the  said  de- 
said  proceedings  hereto  attached.  And  fendant,  as  executor  as  aforesaid.  And 
the  said  defendant  further  says  that,  the  said  defendant  says  that  the  said 
in  duty  bound,  he  obeyed  the  said  de-  plaintiff  is  bound  by  said  decree  of 
cree  as  such  executor,  and  did  dis-  distribution  made  as  aforesaid  before 
tribute  the  said  property  in  accordance  his  birth,  and  hath  no  title  to  the  said 
therewith,  and  did  turn  over  to  said  land  and  premises  or  any  part  or  in- 
Mary  A.  C.  Mayer  her  full  half  or  share  terest  therein  by  virtue  of  the  said  will 
of  the  said  property,  and  that  she  and  oijohn  Hover.  And  this  the  said  de- 
the  said  Serenus  A.  Mayer  did  receive  fendant  is  ready  to  verify,  etc." 
the  same  in  full  discharge  of  the  said  1.  The  words  enclosed  by  [  ]  do  not 
decree  on  the  8th  day  of  October,  1864;  appear  in  the  reported  case,  but  should 
that  the  land  and  premises  for  which  be  inserted  in  order  to  render  the 
the    said    plaintifif  hath    brought    this  form  complete. 

action   were  of  the   remaining  half  or        2.  It  was  held  that  if  the  facts  alleged 

share  allotted  by  the  said  defendant  to  in  this  answer  were  true,  they  consti- 

the   said  Benjamin  Hover  and    not    the  tuted  a    defense    to   the  action.     King 

said  Mary  A.  C.  Mayer;  that  afterwards  v.  La  Grange,  6r  Cal.  221. 
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as  owner,  tenant  or  otherwise,  and  that  from  i85^  down  to  the 
present  time  the  United  States  has  continuously  been,  and  still  is  the 
owner  in  fee  and  in  the  sole  and  exclusive  possession  of  said  lot  and 
every  part  thereof. 

\William  W.  Morrow^ 

Defendant's  Attorney.  ]i 

(3)  Denial  that  Plaintiffs  are  Trustees  of  Religious 

Society. 

Form  No.  8159. 

(Precedent  in  First  Presb.  Soc.  v.  Smithers,  12  Ohio  St.  249.) 

Gallia  connty,  ss.     Cowrt  of  comtnon  pleas. 
Alexander  P.  Rogers.,  Joseph  Jones.,  Cornelius  ^ 

Wat  soft.,  Samuel  J.  Rogers.,  and  V.  M.  Fir  or., 

styling     themselves     trustees    of    the    First 

Presbyterian    Society     of    the   township   of 

Gallipolis,  plaintiffs,  V  [Answer.]^ 

against 
John  R.  Smithers,  Daniel  H.  Goodnow,  Dennis 

S.  Ford,  John  C.  Neal,  and  Francis  Mathers., 

defendants. 

And  now  come  the  said  defendants,  and  for  answer  to  the  petition 
of  the  said  plaintiffs,  say,  that  the  said  plaintiffs  ought  not  to  be 
permitted  further  to  prosecute  their  said  action  against  these  defend- 
ants, because  they  say,  that  said  plaintiffs,  A.  P.  Rogers,  J.  Jones,  C. 
Watson,  S.  J.  Rogers,  and  V.  M.  Firor,  are  not  trustees  of  said  First 
Presbyterian  Society  of  the  township  of  Gallipolis,  as  they  have  in  their 
said  petition  alleged;  but  the  said  defendants  say  that  these  defend- 
ants are  the  trustees  of  the  First  Presbyterian  Society  of  the  township 
of  Gallipolis,  duly  elected  and  qualified,  and  as  such  are  rightfully  and 
lawfully  in  possession  of  said  premises  in  said  petition  described,  and 
therefore  they  say  they  do  not  wrongfully  keep  the  said  plaintiffs  out 
of  the  possesion  of  the  same,  and  this  the  said  defendants  are  ready 
to  make  appear.         \(^John  C.  Calhoun,  Attorney  for  Defendant).]^ 


4.  Denial  of  Plaintiff's  Right  to  Possession. 

Form  No.  8160. 

(Precedent  in  Chivington  v.  Colorado  Springs  Co.,  9  Colo,  sgq.)* 

[(^Commencement  as  in  Form  No.  8155,  to  *)]i  denies  that  plaintiff  is 
entitled  to  the  possession,  immediately  or  otherwise,  of  the  said 
premises,  or  any  part  or  parcel  thereof.     [{Concluding  as  in  Form  No. 

1.  The  words  in  [  ]  do  not  appear  in  2.  For  other  paragraphs  of  this  an- 
thereportedcase,  but  should  be  inserted  swer  see  Forms  Nos.  8155,  8161,  8165, 
in  order  to  render  the  form  complete.     8169. 
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5.  Assertion  of  Title  in  Defendant.^ 

a.  In  General. 

Form  No.  8  i  6  i . 

(Precedent  in  Chivingtpn  v.  Colorado  Springs  Co.,  9  Colo.  599.)* 

[(^Commencement  as  in  Form  No.  8155,  to  *)]3  alleges  that,  at  the 
time  of  the  commencement  of  this  action,  it  was  and  is  seized  in 
fee-simple  and  in  the  possession,  and  entitled  to  the  possession,  of 
all  and  singular  the  lots  and  parcels  of  land  mentioned  and  descrilDed 
in  the  complaint,  and  sought  to  be  recovered  in  this  action,  without 
any  right  or  title  thereto  being  vested  in  the  plaintiff.  [(^Concluding 
as  in  Form  No.  8155.)^ 

b.  Under  Patent  or  Grant. 
Form  No,  8162.* 

(Title  of  court  and  cause  as  in  Form  No.  6398.')  William  P.  Van 
Rensselaer,  John  L.  Van  Rensselaer,  and  Thomas  G.  Van  Rensselaer, 
the  above  named  defendants,  for  answer  to  said  complaint  deny  that 
th^  plaintiffs  have  title  or  that  they  are  the  true  owners  and  entitled 
to  the  possession  of  the  land  described  in  the  complaint,  for  that  one 
Killian  Van  Rensselaer,  son  oi  Jeremiah  Van  Rensselaer,  in  the  year 
nOJf.  entered  upon  and  took  the  lawful  possession  of  a  large  tract  of 
land  known  as  the  Manor  of  Rensselaerivyck,  lying  on  both  sides  of 
the  Hudson  river,  (describing  the  same),  of  which  tract  the  premises 
described  in  the  complaint  were  and  area  part,  claiming  to  own  and 

1.  Statutory  Provisions.  —  In  the  fol-  3.  The  words  enclosed  by  [  ]  do  not 
lowing  states,  it  has  been  expressly  appear  in  the  reported  case,  but  have 
provided  by  statute  that  the  defendant,  been  inserted  in  order  to  render  the  form 
if  he  intends  to  rely  on  title  in  himself,  complete. 

shall  plead  the  same  in  his  answer:  For  other  paragraphs  of  this  answer 

Arkansas.  —  Sand.  &  H.   Dig.  (1894),  see  Forms  Nos.  8155,  8160,  S165,  Si6g. 

§2578,  requiring  the  defendant  to  set  The   Defendant's   Interest.  —  In    lo-tua, 

forth  in  his  answer  the  deeds  and  other  under  Code  (1897),  ^5  4189,   the  answer 

written  evidences  of  title  on  which  he  must  state  generally  what  interest  the 

relies,  and  to   file  copies  of  the  same,  defendant  claims    in    the    part. of    the 

as  far  as   they  can   be  obtained   as  ex-  land  which  he  defends  for. 

hibits,  and  to  state  such  facts  as  show  General  Averments   as    to   Defendant's 

a  prima  facie   title   in   himself;   under  Title.  —  The  defendant  "  is  not  obliged 

which  provision  it  has  been  held  that  to  set  out  the  details  of  his   title,  but 

it  is  not  necessary  to  copy  the  exhibits,  only  what  he  claims;  but  if  he  under- 

butonly  to  state  their  substance.     Sur-  takes  to  show  his  title,  he  should  give 

giner  v.  Paddock,  31  Ark.  528.  it  such  definiteness  that  the  adversary 

Iowa. — Code  (1897),  §  4189.  maybe  informed,   but   maybe  unable 

Oregon.  —  Hill's   Anno.   Laws  (1892),  to  meet  it."     Gillis  z/.  Black,  6  Iowa "439. 

§  319.                                     *  4.  The  facts  set  up  in  this  answer  are 

Washington. — 2    Hill's   Anno.    Stat,  substantially  the  same  as  those  alleged 

(1891),  §  532.  in  the  answer  in  People  v.  Van   Rens- 

2.  It  was  held  that  the  court,  under  selaer,  9  N.  Y.  291.  For  a  further  de- 
the  statute,  did  not  err  in  denying  fense  in  that  case,  the  answer  denied 
plaintiff's  motion  to  strike  from  the  that  the  plaintiffs  had  title,  or  that  they 
answer  the  paragraph  set  forth  in  the  were  the  true  owners  and  entitled  to 
text  as  immaterial,  irrelevant  and  re-  the  possession  of  the  premises  de- 
dundant.  scribed  in  the  complaint,   for  that  the 
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hold  the  said  tract  in  fee,  by  virtue  of  a  grant  and  patent  of  the  same, 
bearing  date  the  20th  day  of  May,  llOJf.,  issued  by  the  then  governor 
of  the  province  of  New  York,  in  which  was  reserved  a  rent  oi  fifty 
bushels  of  good  and  merchantable  winter  wheat,  payable  yearly,  and 
continued  to  hold  the  same  during  his  life;  that  while  so  holding  the 
same,  and  on  the  11th  day  oi  June,  1718,  the  said  Killian  made  his 
will,  duly  executed  to  pass  real  estate,  and  thereby  devisexl  the  said 
tract,  including  the  premises  in  question  (with  certain  exceptions  not 
necessary  to  be  stated),  to  his  eldest  son,  Jeremiah  Van  Rensselaer, 
and  in  case  of  his  death  without  issue,  to  his  second  son,  Stephen  Van 
Rensselaer,  and  his  heirs  male  in  fee;  and  after  the  execution  of 
the  said  will  and  about  the  year  1719  he  departed  this  life,  and,  his 
son  Jeremiah  having  died  without  issue,  the  said  Stephen  Van  Rens- 
selaer, about  the  year  171^5,  entered  into  the  said  tract,  including  the 
premises  in  question,  claiming  to  hold  under  the  devise  from  the  said 
Killian  Van  Rensselaer,  and  so  continued  to  hold  during  his  life. 
That  on  the  21fth  day  oi  June,  17Ji-7,  the  said  Stephen  duly  made  his 
will  and  devised  the  whole  tract,  including  the  premises  in  question, 
to  his  only  son,  Stephen  Van  Rensselaer,  and  soon  thereafter,  in  the 
same  year,  17Ji.7,  died,  leaving  said  son  his  only  heir  him  surviving. 
That  the  last  mentioned  Stephen  Van  Rensselaer  entered  and  held  the 
said  tract  of  land  during  his  lifetime,  and,  on  the  30th  day  of  August, 
1769,  made  his  will  duly  executed  to  pass  real  estate,  and  devised  the 
said  tract,  including  the  premises  in  question,  to  Livingston  and  Ten 
Broeck  in  trust  to  the  use  of  his  eldest  son  Stephen,  and  the  heirs 
male  of  his  body,  and  in  default  of  such  issue  then  in  trust  for  the  use 
of  his  other  sons  and  children   in  succession,    in  which  devise  the 

said  premises,  together  with  other  lands,  the  said  Jeremias  Van  Rensselaer,  be- 

were,  on  the    20th  of   May,    1704,  duly  came  solely  seized  and  possessed  of  the 

granted  by  letters  patent,  issued  by  the  premises  described  in   the  said  letters 

governor  of   the  colony  of  New  York,  patent    dated   November   4,    1685,  and 

duly  authorized    for  that    purpose,    to  which  said  Killian  Van  Rensselaer  was 

Killian    Van    Rensselaer,  son  of  Jere-  the  same  person  to  whom  the  said  let- 

miah,  in  fee,  which  letters  patent  also  ters  patent  first  above  mentioned  were 

ratified  and  confirmed  certain  other  let-  issued,  and,  upon  the    issuing  thereof, 

ters  patent  bearing  date  the  4th  day  of  entered    under   and    by  virtue   of  said 

November,    1685,  duly    issued   by    the  patents  during  his  life,  and  by  his  will 

then  lieutenant-governor  of  the  colony  dated  June    ii„  1718,  devised  the  said 

of  New  York,  duly  authorized   for  that  premises  with  other  lands,  to  his  son 

purpose,   by   which  the   said  premises  Jeremiah  Van  Rensselaer,   and  incase 

described  in  the  said  complaint,  and  the  of  his  death  without  issue,  then  to  his 

other  lands  described  in  the  patent  of  son  Stephen  Van  Rensselaer  in  fee;  and 

1704.  were  duly  granted  to  Killian  Van  then  proceeds  deducing  title  in  the  de- 

Rensselaer,  son  of  Johannes  Van  Rens-  fendantsas  in  the  first  defense.     It  then 

selaer,  and  Killian  Van  Rensselaer,  the  sets  up  the  acts  of  recognition  of  the  title 

son  of  Jeremias  Van  Rensselaer,  their  of  those  claiming  the  premises  by  the 

heirs  and  assigns,  to  and   for  the  only  colonial  government,  and  by  state  gov- 

use  and  behoof  of  the  right  heirs  of  one  ernment,  the  payment  of  rent  to  both, 

Killian  Van  Rensselaer,  grandfather  to  and  the  commutation  of  the  quit  rents 

the  said   grantees  and  patentees,   and  in  1806.     It  then  denies  that  the  defend- 

which    letters  patent    first  above  men-  ants  occupied  contrary   to  any  owner- 

tioned  recite  that  the  said   Killian  Van  ship    or    right    of    possession    of    the 

Rensselaer,  son  of  said  Johannes  Van  plaintiffs,  and  avers  that  the  defendants 

Rensselaer,  some  time  in  the  year  1687,  rightfully    and   lawfully  occupied  and 

died   without   issue,  whereby  the  said  kept   the  same  under  and  by  virtue  of 

Killian  Van  Rensselaer,  eldest  son  of  the  said  patents. 
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premises  in  question  are  included.  That  after  making  said  will  the 
said  Stephen^  the  testator,  died  in  the  same  year,  1169.  That 
thereupon  the  trustees  entered,  occupied,  and  made  leases,  until 
Stephen  Van  Rensselaer,  the  devisee,  became  of  age  in  1785,  when  he 
entered  and  took  possession  of  the  whole  tract,  and  held  the  same 
until  his  death,  the  26th  day  oi  January,  \2>S9;  that  on  the  18th  day 
of  April,  iS37,  he  made  his  will,  duly  executed  to  pass  real  estate, 
and  thereby  devised  to  his  son,  the  defendant  IVt'lliam  P.  Van  Rens 
selaer,  in  fee,  all  his  lands  in  said  manor  on  the  east  side  of  the  Hudson 
river,  embracing  the  premises  in  question;  and  that  the  said  William 
entered  upon,  and  became  lawfully  possessed  of  the  same  and  continued 
to  occupy  the  said  land  so  devised  to  him  until  the  25th  day  of  Sep- 
tember, ■i^Jf.S,  on  which  day  he  conveyed  a  part  of  the  said  premises, 
including  the  lands  in  dispute,  to  the  other  defendants  in  trust  for  the 
payment  of  certain  debts,  by  virtue  whereof  they  entered  and  became 
possessed  lawfully,  and  have  so  continued  to  the  commencement  of 
this  suit.     {Concluding  as  in  Form  No.  6398.^ 

6.  Defendant's  Tenancy  Under  Another. 

Form  No.  8163.' 

( Title  of  court  and  cause  as  in  Form  No.  132 Jf.^  Uriah  Heap,  the 
above  named  defendant,  for  answer  to  the  petition  of  the  above 
named  plaintiff,  says  that  he  is  in  possession  of  the  land  described  in 
the  plaintiff's  petition  and  claims  an  interest  in  the  same  as  the 
tenant  of  William  Smoot,  under  a  lease  for  tivo  years,  executed  by 
the  said  William  Smoot  to  the  said  defendant  on  the  first  day  of  Jaiiu- 
ary,  i896,  and  that  the  said  William  Smoot  resides  at  No.  807  Indiana 
Avenue,  in  the  city  of  Washington  in  the  District  of  Columbia;  and  the 
said  defendant  says  that  he  has  no  other  interest  or  claim  in  and  to 
the  land  described  in  the  petition  than  that  above  stated. 

John  C.  Calhoun, 
Attorney  for  the  Defendant. 

7.  Adverse  Possession.^ 

1.  Iowa.  —  The  form  given  in  the  and  that  thereupon  the  landlord,  if  he 
text  is  drawn  under  Iowa  Code  (1897),  apply  therefor,  shall  be  made  a  defend- 
§  4189,  which  provides  that  "the  an-  ant  in  place  of  the  tenant, 
swer  of  the  defendant,  and  each  if  Tennessee.  —  Code  (1884),  §  3991,  pro- 
more  than  one,  must  set  forth  what  vides  that  the  tenant  in  possession  in 
part  of  the  land  he  claims  and  what  good  faith  under  a  lease  or  license 
interest  he  claims  therein  generally,  from  another,  shall  not  be  liable  be- 
and  if  as  a  mere  tenant,  the  name  and  yond  the  rent  in  arrear  at  the  time 
residence  of  his  landlord."  the  suit  is  brought  for  the  recovery  of 

In  Oregon  and  WsuMngton  it  has  been  the  land,  and  that  which  may  after- 
enacted  by  Hill's  Anno.  Laws  Oregon  wards  accrue  during  the  continuance 
(1892),    §  317,    and    Hill's  Anno.   Stat,  of  his  possession. 

Wash.  (1891),  §  530,  respectively,  that  2.  No   Si)ecial  Plea  Necessary.  —  As  a 

a  defendant  who  is  in  actual  possession  general  rule,  it  is  not  incumbent  upon 

may  for  answer  plead  that  he  is  in  pos-  the  defendant    to    plead    specially    his 

session  only  as  a  tenant  of  another,  adversary     possession,     because     the 

naming  him  and  his  place  of  residence,  plaintiff  cannot  show  himself  entitled 
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Form  No.  8164. 

(Precedent  in  Columbia  Water  Power  Co.  v.   Columbia  Land,  etc.,  Co., 

42  S   Car.  490.) 

y^Title  of  court  and  cause  as  in  Form  No.  13S9.') 
For  a.  first  defense  (denial  of  plaintiff' s  title,  etc^.Y" 
For  a  second  defense,  it  alleges  that  the  defendant,  its  predeces- 
sors and  grantors,  have  been  in  continuous  occupation  and  posses- 
sion of  said  premises,  holding  the  same  under  claim  of  title  in  fee 
simple,  exclusive  of  all  other  right,  adversely  to  the  pretended  title 
of  the  plaintiff  for  more  than  twenty  years  last  past  before  the  com- 
mencement of  this  suit. 


to  the  possession  if  the  defendant,  or 
those  under  whom  he  claims  title,  has 
been  in  adverse  possession  for  the 
necessary  period.  7  Encycl.  of  PI.  and 
Pr.,  p.  34.3- 

In  California,  the  defendant  may  deny 
the  title  of  the  plaintiff  and  also  plead 
the  statute  of  limitations.  Willson  v. 
Cleaveland,  30  Cal.  192;  Dillon  v.  Cen- 
ter, 68  Cal.  561. 

In  Dillon  v.  Center,  68  Cal.  563,  the 
defendant  by  his  answer  denied  all  the 
allegations  of  the  complaint,  and  then 
alleged:  "  that  he  and  those  through 
and  under  whom  he  claimed  had  had 
and  held  the  actual  possession  of  the 
lands  and  premises  described  in  the 
complaint,  and  every  part  and  parcel 
thereof  continuously,  exclusively  and 
adversely  to  all  the  world  for  the  five 
years  next  preceding  the  commence- 
ment of  the  action;"  and  he  further 
alleged  that  the  plaintiff's  cause  of 
action  was  barred  by  the  provisions  of 
section  3187  of  the  Code  of  Civil  Pro- 
cedure. 

Wisconsin. —  In  Du  Pont  v.  Davis,  30 
Wis.  172,  the  answer  contained  an 
allegation  that  defendant  claimed  title 
to  the  premises  under  one  Clark,  who 
entered  into  possession  on  the  13th  day 
of  March,  1850,  under  claim  of  title, 
exclusive  of  any  other  right,  founding 
his  claim  upon  a  conveyance  from  one 
Sylvester  Pettibone,  dated  March  13, 
1850,  and  recorded  March  15,  1850,  as 
being  a  conveyance  of  the  premises  in 
question,  and  that  there  had  ever  since 
been  a  continued  occupation  and  pos- 
session of  the  premises  under  such 
claim. 

Federal  Cotirts. —  In  Roberts  v.  Lewis, 
144  U.  S.  654,  which  was  an  action  in 
the  circuit  court  of  the  United  States 
for  the  district  of  Nebraska,  the  de- 
fendant's amended  answer  set  forth, 
among  other  defenses,  the  following: 
"  I.  The  above  named  defendant  for 


an  answer  to  the  plaintiff's  petition, 
says  that  for  more  than  ten  years  prior 
to  the  commencement  of  this  action,  he 
had  been  and  still  is  in  the  open  ad- 
verse possession  of  the  premises  in 
controversy," 

Necessity  to  State  Facts,  —  In  McClos- 
key  V.  Barr,  38  Fed.  Rep.  165,  which 
case,  however,  was  a  suit  ior partition, 
it  was  held  that  the  bar  of  the  statute 
of  limitations  must  clearly  appear  upon 
the  face  of  the  plea;  that  it  must  show 
when  the  adverse  possession  com- 
menced; and  that  it  is  not  sufficient  to 
state  a  mere  legal  conclusion  without 
giving  all  the  material  facts  on  which 
that  conclusion  rests;  and  on  the 
authority  of  Hardman  v.  Ellames,  2 
Myl.  &  K.  732,  the  following  plea  was 
considered  fatally  defective: 

"(2)  That  at  the  time  of  the  bringing 
of  this  suit,  and  long  prior  thereto,  this 
defendant  was,  and  still  is,  in  the  open, 
notorious,  continuous,  and  exclusive 
possession  of  the  premises  as  the  sole 
owner  thereof,  and  claiming  and  hold- 
ing adversely  to  the  complainants  and 
all  the  world." 

1.  The  matter  to  be  supplied  within 
[  ]  does  not  appear  in  the  reported 
case,  but  should  be  added  to  complete 
the  form. 

For  a  first  defense,  the  defendant  an- 
swered denying  plaintiff's  title,  and 
while  admitting  that  B.  F.  Taylor  is 
one  source  of  its  title,  denies  that  such 
is  the  only  source  of  title;  and  denies 
that  the  said  Taylor  or  the  executors  cf 
his  will,  or  Gage,  or  Green,  or  either  of 
them,  at  any  time  ever  entered  into  pos- 
session of  the  land  in  dispute  under  the 
authority  or  permission  alleged  to  be 
contained  in  the  aforesaid  act  of  the 
general  assembly,  or  that  they  ever  in 
any  way  recognized  any  title  in  the 
said  state  to  the  premises  in  dispute,  or 
any  person  or  body  corporate  whatever, 
and    denies    that    the    several    convey- 
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For  a  third  defense,  it  alleges  that  neither  the  plaintiff,  its  prede- 
cessors or  grantors,  were  seized  or  possessed  of  the  land  in  dispute,  or 
any  part  thereof,  within  ten  years  before  the  commencement  of  this 
action,  but  that  Miss  Lucy  Green,  the  defendant's  grantor,  held  the 
said  premises  adversely  to  the  pretended  title  of  plaintiff  for  ten 
years  before  the  commencement  of  this  action,  and  that  J.  S.  Green, 
the  predecessor  of  Miss  Lucy  Green,  held  the  said  premises  adversely 
to  defendant's  pretended  title  for  another  period  of  ten  years  before 
the  commencement  of  this  action.  [(^Signature  of  defendant' s  attor- 
ney.^^^ 

8.  Denial  of  Wrongful  Entry. 

Form  No.  8165. 

(Precedent  in  Chivington  v.  Colorado  Springs  Co.,  g  Colo.  599.) 

f  {Commencement  as  in  Form  No.  8155  to  *.)]^  Denies  that  the 
endant  unlawfully  entered  upon  the  premises  in  controversy  on 
1st  day  of  August,  iS82,  or  at  any  other  time,  and  denies  that  it  ever 
ousted  the  plaintiff  therefrom.     [{Concluding  as  in  Form  No.  8155^S^ 

9.  Denial  of  Defendant's  Possession.^ 

a.  Of  Entire  Premises. 

Form  No.  8166. 

(Precedent  in  Bouvier  v.  Stricklett,  40  Neb.  794.) 

[{Title  of  court  and  cause  as  in  Form  No.  1331.) 

1.  {General  denial. y^^^ 

2.  This  defendant  admits  that  he  is  in  possession  of  a  tract  or 

ances  mentioned  in  the  complaint  were  2.  Statutory    Provisions.  —  In     many 

in  the  form  alleged.     Columbia  Water  states,  a  denial  that  the  defendant  is  in 

Power  Co.  v.  Columbia  Land,  etc.,  Co.,  possession,  or  that    he    withholds  pos- 

42  S.  Car.  490.     For  answers  or  pleas  session,  is  either  expressly  or  impliedly 

denying  plaintiff's  title,  generally,  see  required  by  statute  in  order  to  enable 

supra.  Forms  Nos.  8155  to  8159.  the  defendant  to  make  that  defense,  the 

For  a  fourth  defense,  defendant  alleged  provisions  of  some  of  the  statutes  being 

that  "  defendant  is  in  possession  of  the  that  the  plea  of  not  guilty  shall  not  put 

premises  in  dispute  under  a  claim  of  in  issue  the  possession  of  the  premises 

title  thereto  by  virtue  of  a  written   in-  by  the  defendant: 

strument,  and  that  neither  the  plaintiff  Florida.  —  Rev.  Stat.  (i892\  §  1513. 

nor  his  predecessors  nor  grantors  were  Illinois.  —  Starr   &    C.    Anno.    Stat, 

actually  in  possession  of  said  premises,  (1896),  c.  45,  pars.  20,  21. 

or  any  part  thereof,  within  forty  years  Kansas.  —  Gen.  Stat.  (1889),  §  4699. 

before  the   commencement  of  this  ac-  Mississippi. — Anno.    Code   (1892),   § 

tion,  and    that    the   possession  of  this  1647. 

defendant,  connected  with  the  posses-  Nebraska.  —  Comp.    Stat.    (1897),    § 

sion  of  its  grantor  and  grantors,   has  6225. 

been  continuous  for  the  whole  of  said  Ohio.  —  Bates'    Anno.    Stat.  (1897),  § 

period  of  forty  years."  5/82. 

1.  The  matter  to  be  supplied  within  Oklahoma.  —  Stat.  (1893),  §4493. 

[  ]  does  not  appear  in  the  reported  case,  Wyoming.  —  Rev.  Stat.  (1887),  g  2987. 

but  should  be  added  to  complete  the  3.  The  general  denial  referred  to  in  the 

form.  text  was  as  follows: 

For  other  paragraphs  of  this  answer  "i.  The  above  named  defendant  now 

see  Forms  Nos.  8155,  8160,  8161,  8169.  comes  and  for  answer  to  plaintiff's  peti- 
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piece  of  land  containing /(!7/-/y  acres,  but  denies  that  it  is  any  part  of 
the  land  set  forth  in  plaintiff's  petition,  and  this  defendant  denies 
that  he  unlawfully  keeps  the  plaintiff  out  of  the  possession  thereof. 

3,   (^Plea  to  the  jurisdiction.y- 

[Wherefore  this  defendant  prays  to  be  dismissed  with  his  costs. 
John  C.  Calhoun,  Defendant's  Attorney.]^ 

b.  Of  PoFtion  of  Premises. 

Form  No.  8167. 

{Title  of  court  and  cause  as  in  one  of  Forms  Nos.  IS  16  to  13Ji4,  as  the 
case  may  be.^  The  above  named  defendant  for  answer  to  the  plain- 
tiff's complaint  (or petition^  herein,  admits  that  he  is  in  possession  of 
a  certain  portion  of  the  land  described  in  the  complaint  (or petition), 
which  portion  is  described  as  follows,  to  wit,  (Here  describe  such  por- 
tioti)-^  and  the  defendant  denies  that  he  is  in  possession  of  any  other 
portion  of  the  land  described  in  the  complaint  (or  petition). 

John  C.  Calhoun,  Defendant's  Attorney. 

10.  Occupancy  by  One  Defendant  in  Severalty. 

Form  No.  8168.* 

( Title  of  court  and  cause  as  in  Form  No.  1333. )  The  defendant, 
Uriah  Heap,  answering  the  plaintiff's  complaint  herein,  says: 

1.  (Denial  of  plaintiff '  s  title,  or  other  appropriate  answer.) 

2.  That  he,  the  said  Uriah  Heap,  occupies  in  severalty  a  parcel  of 
the  land  described  in  the  complaint,  to  wit :  (Here  insert  a  description 
of  the  parcel);  and  that  he  is  not  in  possession  of  any  of  the  land 
described  in  the  complaint,  except  the  above  described  parcel,  and 
that  the  remainder  of  the  said  land  described  in  the  complaint  is 
occupied  on  severalty  by  the  defendant  Oliver  Twist.  (Concluding 
as  in  Form  No.  6398.) 

tion  filed  in  this  cause  says,  he  denies  part  of  the  land  of  which  he  is  in  pos- 

each  and  every  allegation  in  said  peti-  session,  where  he  does  not  defend  for 

tion  contained  except  such  facts  as  are  the  whole  premises: 

hereinafter    admitted    to    be    true    or  Arizona.  —  Rev.   Stat.  (1887),  §  3143. 

otherwise  answered  or  explained."  Kansas.  —  Gen.  Stat.  (1889),  §  4699. 

For  forms  of  answers,  and  particu-  Nebraska.  —  Comp.     Stat.    (1897),    § 

larly    of   general    denial,    see    the  title  6225. 

Answers  IN  Code  Pleading,  vol.  i,  p.  New  fersey.  —  Gen.    Stat.    (1895),   p. 

799;  Pleas.  1284,  §  15 . 

1.  Plea  to  the  Jurisdiction.  —  See,  for  Ohio. —  Bates'  Anno.  Stat.  (1897),  § 
form  of  this  answer  to  the  jurisdiction,  5782. 

supra.  Form  No.   8143.  Oklahoma.  —  Stat.  (1893),  §  4493. 

For  forms  of  pleas  to  the  jurisdiction         Oregon.  —  Hill's  Anno.  Laws  (1892), 

see    the  titles  Abatement,   Pleas    in,  §  319. 
and  the  General  Index  to  this  work.  Tennessee. —  Code  (1884),  §  3964;  Code 

2.  The  words  enclosed  by  [  ]  do  not  (1896),  §  4981. 

appear  in  the  reported  case,  but  should  Texas.  —  Sayles'   Civ.   Stat.  (1897),  § 

be  inserted  in  order  to  render  the  form  5258. 

complete.  Washington.— 7.    Hill's    Anno.    Stat. 

3.  Statutes    Eequiring    Description   of  (1891),  §  532. 

Premises.— In  many  states,  it  is  required  Wyoining.  —  Rev.  Stat.  (1887),  §  2987. 

by  statute  that  the  defendant  shall  4.  The  form  given  in  the  text  is 
describe   in  his  answer  the  particular     drawn   under  Birds.   Rev.   Stat.   N.  Y. 
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11.  Disclaimer.^ 
12.  Denial  that  Plaintiff  has  been  Damaged. 

Form  No.  8169. 

(Precedent  in  Chivington  v.  Colorado  Springs  Co.,  g  Colo.  599.) 

\{Comniencenient  as  in  Form  No.  8155,  to  *)2  denies  that  the  plaintiff 
has  been  or  is  damaged  in  the  sum  of  %5,000,  or  in  any  other  sum, 
by  reason  of  any  act  or  thing  had  or  done  by  the  defendant  in  or 
about  the  possession,  use,  occupation  or  detention  of  the  premises 
jn  controversy;  or  that  plaintiff  is  damaged  at  all  by  reason  of  any 
matter  or  thing  alleged  in  said  complaint.  [(^Concluding  as  in  Form 
No.  8155.)\^ 

13.  Set-off  or  Counterclaim  for  Improvements.^ 

Form  No.  8170.* 

(^Venue  and  title  of  court  a  fid  cause  as  in  Form  No.  1335.^    The  above, 
named  defendant  for  answer  to  the  plaintiff's  complaint  {ox petition') 
herein  says: 

1.  (Denial  of  plaintiff' s  title.,  or  other  appropriate  defense.) 

2.  That  the  defendant  since  v\v&  first  day  oi  July.,  i893,  has  been  in 
possession  of  the  land  described  in  the  complaint,  and  has  been  hold- 
ing the  same  adversely  to  the  plaintiff  under  color  of  title,  to  wit, 


(1896),  p.  2666,  §  323  (Code  Civ.  Proc, 
§  1516),  which  provides  that  upon  the 
filing  of  such  an  answer,  by  either  of 
two  or  more  defendants,  the  court  may 
in  its  discretion,  upon  the  application 
of  the  plaintiff  and  upon  such  terms  as 
justice  requires,  direct  that  the  action 
be  divided  into  as  many  actions  as  are 
necessary. 

1.  Disclaimer.  —  For  forms  of  dis- 
claimer, generally,  as  well  as  dis- 
claimer in  ejectment  proceedings,  see 
the  title  Disclaimer,  vol.  6,  p.  838 
£t  seq. 

2.  The  words  in  [  ]  do  not  appear  in 
the  reported  case,  but  should  be  in- 
serted in  order  to  render  the  form 
complete. 

For  other  paragraphs  of  this  answer 
see  Forms  Nos.  8155,  8160,  8161,  8165. 

3.  For  forms  of  set-offs  or  counter- 
claims in  general  consult  the  title  Set- 
off AND  Counterclaim. 

Statutory  ProTisions  as  to  Set-off  for 
Improvements. —  In  several  of  the  states, 
it  has  been  expressly  provided  by  stat- 
ute that  the  defendant  may  in  his  an- 
swer make  a  set-off  for  improvements 
made  in  good  faith  under  an  adverse 
title: 

Indiana.  —  Horner's  Stat.  (1896),  § 
1061. 


Montana.  —  Code    Civ.    Proc.   (1895), 

§  1313- 

Nevada.  —  Gen.  Stat.  (1885),  §  3281, 
which  provides  that  such  set-off  may  be 
made  when  damages  are  claimed  by 
the  plaintiff. 

North  Dakota.  —  Rev.   Codes  (1895), 

§§  5910.  59II- 

Oregon.  —  Hill's  Anno.  Laws  (1892), 

§321. 

Tennessee.  —  Code  (1884),  §  3992 ;  Code 
(1896),  §  5009. 

TVxaj.  —  Sayles'  Civ.  Stat.  (1897),  §§ 
5256,  5257. 

Utah.  — Com^^.  Laws  (1888),  §  3471. 

Washington.  —  2  Hill's  Anno.  Stat. 
(1891),  §  534. 

4.  The  form  given  in  the  text  is 
drawn  under  N.  Dak.  Rev.  Codes  (1895), 
§§  5910,  5911. 

Precedent.  —  In  Stebbins  v.  Guthrie, 
4  Kan.  355,  the  following  answer  to  a 
supplemental  petition  claiming  ad- 
ditional damages  for  rents,  etc.,  since 
the  commencement  of  the  action,  was 
considered  sufficient  under  Horner's 
Stat.  Ind.  (1896),  §  1074  (act  Ind. 
March  4,  1862,  known  as  the  Occupy- 
ing Claimants  act): 

"And  as  a  further  and  second  an- 
swer defendants  say,  by  way  of  counter- 
claim for  rents  and  profits,  that  they 
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under  a  deed  executed  to  the  defendant  on  theyfr^/day  oijuly^  i8P5, 
by  Oliver  Twist. 

3.  That  the  defendant  on  or  about  t\\&  first  day  of  September,  18P4, 
made  in  good  faith,  and  without  knowledge  that  the  plaintiff  had  any 
title  to  the  premises,  valuable  and  lasting  improvements  upon  the 
land  described  in  the  complaint,  to  wit,  a  three-story  brick  house 
situated  at  the  north-west  corner  of  said  land. 

4.  That  the  value  of  the  said  land,  aside  from  the  improvements 
made  thereon  by  the  plaintiff,  is  six  thousand  dollars,  and  the  value 
of  the  improvements  made  thereon  by  the  plaintiff  is  four  thousand 
dollars. 

Wherefore,  the  defendant  prays  that  the  sum  of  four  thousand  dol-* 
lars  be  set  off  against  any  sum  that  may  be  found  due  to  the  plaintiff 
from  the  defendant  for  the  use  and  occupation  of  said  land  by  the 
defendant. 

John  C.  Calhou7i, 
Attorney  for  the  Defendant. 

14.  Offer  by  Railroad  Company  to  Pay  Compensation  for 

Land  Taken.^ 

Form  No.  8171.' 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  1328.)  The 
defendant,  The  Chicago,  Milwaukee  <5r»  St.  Paul  Railway  Company, 
answering  the  complaint  of  the  plaintiff  in  the  above  entitled  cause, 
says:  That  the  defendant,  as  alleged  in  the  plaintiff's  complaint, 
has  taken  the  land  described  in  the  plaintiff's  complaint  for  railroad 
purposes  without  having  any  right  to  do  so  by  condemnation  pro- 
took  possession  of  said  real  estate,  in  did  make  lasting  and  valuable  improve- 
good  faith,  in  first  part  of  May,  1866,  ments  upon  said  premises,  of  the  value 
under  and  by  virtue  of  a  tax  certificate,  of  a'^/it  thousand  dollars  {^,ooo);  and 
issued  by  the  treasurer  of  said  county,  said  defendants  have  also  paid  taxes 
numbered  241,  dated  May  23d,  1864,  and  on  said  premises  to  the  amount  of  about 
issued  to  fohn  M.  Price,  the  purchaser  five  thousaftd  Ao\\a.rs  {%^,ooo),  since  tak- 
of  said  premises  at  a  tax  sale  of  the  ing  possession  of  the  same.  Therefore 
date  last  aforesaid;  and  which  certifi-  the  said  defendants  present  and  show  to 
cate  was  afterwards,  to  wit,  on  the  this  court,  as  a  counter-claim  or  set-off 
eighth  day  of  May,  1865",  duly  sold  and  to  any  rents  and  profits  which  may  be 
assigned  by  said  John  M.  Price  to  these  found  due  plaintiffs,  the  following 
defendants,  and  upon  which  certificate  sums,  for  which  they  have  a  lien  upon 
the  county  clerk  of  said  county  did  on  said  premises,  to  wit:  Lasting  and  val- 
or about  the  14th  day  oijuly,  1866,  issue  uable  improvements,  $8,000,"  etc. 
a  tax  deed  of  said  premises,  to  defend-  1.  Assessment  of  Damages  in  Eject- 
ants  as  required  by  law.  ment. — As   to   the   right  of  a   railroad 

Defendants  further  say  that  after  company,  sued  in  ejectment  for  land 
they  had  taken  possession  of  said  taken  without  making  compensation,  to 
premises,  under  and  by  virtue  of  the  ask  that  the  compensation  be  ascer- 
titles  and  proceedings  aforesaid,  they  tained  and  judgment  rendered  entitling 
did,  in  good  faith,  and  in  the  full  con-  it  to  the  land  or  payment  thereof,  and 
viction  that  their  title  to  said  premises  matters  of  procedure  relating  thereto, 
was  good  and  perfect,  proceed  to  see  Kremer  v.  Chicago,  etc.,  R.  Co.,  54 
erect  a  two-story  brick   building  upon     Minn.  157. 

said  premises,  which  were  then  entirely        2.  The    form    given   in    the    text    is 
vacant  and  without  improvements;  and     drawn  under  Minn.  Stat.  (1894),  §  2658. 

348  Volume  7. 


8171.  EJECTMENT.  8173. 

ceedings  or  otherwise,  and  without  making  compensation  therefor, 
and  that  the  defendant  is  ready  and  wiUing  to  pay  such  compensa- 
tion as  may  be  assessed  and  ascertained  by  a  jury,  provided  the  plain- 
tiff shall  establish  his  right  to  recover  said  land. 

John  C.  Calhoun,  Attorney  for  the  Defendant. 

16.  Failure  of  Plaintiff  to  Pay  Costs  of  Previous  Action. 

Form  No.  8172. 

(Precedent  in  Columbia  Water  Power  Co.  v.  Columbia  Land,  etc.,  Co., 
42  S.  Car.  491.)' 

\{Commencing  as  in  Form  No.  816Jf,  the  defendant  interposed,  among 
other  defenses,  the  following :y\^  For  a  sixth  defense,  it  alleges  that 
heretofore,  to  wit:  on  the  6th  day  of  September,  iS92,  the  plaintiff 
commenced  an  action  against  this  defendant  for  the  recovery  of  the 
same  land  now  in  dispute,  and  that  on  the  10th  day  oi  July,  iS93,  the 
plaintiff  took  an  order  from  the  Court  of  Common  Pleas  discontinu- 
ing said  action,  and  requiring  the  plaintiff  to  pay  to  the  defendant 
the  costs  thereof,  but  that  said  costs  have  not  been  paid.  [(^Conclud- 
ing as  in  Form  No.  816Jf.y\^ 

16.  Equitable  Defenses.3 
a.  Agreement  with  Plaintiff  and  Performance  of  Conditions. 

Form  No.  8173. 
(Precedent  in  Fengar  v.  Brown,  57  Conn.  61.) 

\{Title  of  court  and  cause  as  i?i  Form  No.  1320.')  Defendant  for 
answer  says:]^ 

1.  That  on  or  about  the  first  day  of  September,  i2>72,  the  plaintiff 
agreed  with  the  defendant  Louisa  Brown,  to  allow  her  the  use  and 
possession  of  the  premises  described  in  the  plaintiff's  complaint,  dur- 
ing her  life  time,  on  consideration  that  she  should  care  for  and  attend 
upon  his  mother  Fannie  Mason,  as  long  as  she,  said  Fannie,  should 
live,  which  she,  said  Louisa  did,  and  so  performed  all  of  said  agree- 
ment on  her  part  to  be  performed. 

2.  That  on  or  about  the  said  day,  said  Louisa  Bro7un  entered  into 
the  possession  of  said  premises,  and  has  ever  since  occupied  the  same, 
under  and  by  virtue  of  said  agreement,  and  is  so  in  possession  at  the 
present  time. 

[By  John  C.  Calhoun,  his  attorney.]^ 

1.  The  answer  set  forth  in  the  text  2.  The  matter  enclosed  by  [  ]  does 
was  drawn  under  Code  S.  Car.,  §  98  not  appear  in  the  case  as  reported,  but 
(act  1879),  providing  that  only  one  ac-  should  be  inserted  in  order  to  render 
tion  shall  be  brought  for  the  recovery  the  form  complete, 
of  land  unless  the  costs  of  the  first  ac-  3.  In  Florida,  the  right  to  interpose  a 
tion  be  first  paid  and  the  second  action  plea  on  equitable  grounds  is  clear,  pro- 
be brought  within  two  years  of  the  ren-  vided  the  matter  set  up  in  such  plea  is 
dition  of  the  verdict  or  judgment  in  the  such  as  would  authorize  a  defendant  to 
first  action  or  from  the  granting  of  a  askacourtof  equity  to  ^enjoin  judgment 
nonsuit  or  discontinuance  therein.  should  one  be  recovered  against  him. 
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b.  Right  of  Defendant  to  Conveyance  of  Title.' 

Form  No.  8174.* 

(Precedent  in  Church  v.  Cole,  36  Ind.  35.) 


The  facts  alleged  in  such  a  plea  must 
not,  however,  make  such  a  defense  as  is 
available  to  the  defendant  in  a  common- 
law  action.  Johnson  v.  Drew,  34  Fla. 
130,  43  Am.  St.  Rep.  172  {citing  Dickson 
%i.  Gamble,  16  Fla.  678;  Spratt  v.  Price, 
18  Fla.  289;  Walls  v.  Endel,  20  Fla.  86; 
Johnston  v.  Allen,  22  Fla.  224,  i  Am. 
St.  Rep.  180). 

In  Washington  and  Wisconsin,  it  has 
been  expressly  provided  by  2  Hill's 
Anno.  Stat.  Wash.  (1891),  g  531,  and 
Sanb.  &  B.  Anno.  Stat.  Wis.  (1889),  § 
3078,  respectively,  that  the  defendant 
may  set  up  equitable  defenses. 

1.  Specific  Performance. — For  the  forms 
of  pleadings  setting  up  the  right  tospeci- 
fic  performance  in  various  jurisdictions 
consult  the  title  Specific  Performance. 

2.  The  court  properly  overruled  a 
demurrer  to  the  paragraph  of  the 
answer  which  is  set  forth  in  the  text. 

Other  paragraphs  of  the  answer,  de- 
murrers to  which  were  overruled,  were 
as  follows: 

"Second.  And  for  second  and  fur- 
ther answer  to  plaintiff's  complaint, 
defendant  says  that  on  or  about  the 
jst  day  of  July,  1865',  the  defendant 
was  indebted  to  Alvah  Benedict  in  the 
sum  of  twenty-two  hundred  and  eighty 
dollars,  it  being  the  purchase-money 
for  the  real  estate  mentioned  in  plain- 
tiff's complaint,  which  the  defendant 
had  theretofore  purchased  from  said 
Benedict,  but  for  which  a  deed  had  not 
yet  been  executed  by  him  to  the  de- 
fendant; that  on  said  day  it  was  agreed 
by  and  between  said  Alfred  Wright 
and  the  defendant,  that  said  IVri^ht 
should  advance  for  and  loan  to  the 
defendant,  said  sum  of  twenty-two  hun- 
dred and  eighty  do\\a.rs  upon  the  follow- 
ing terms:  that  said  sum  of  twenty-two 
hundred  and  eighty  dollars  should  be 
paid  to  said  Benedict  in  extinguishment 
of  the  said  debt  of  defendant  to  him, 
and  that  IVright  should  receive  and 
take  a  deed  of  the  said  lands  in  his  own 
name  from  said  Benedict,  to  be  held  as 
a  mortgage  to  secure  the  repayment  of 
said  sum  of  twenty-t-^vo  hundred  and 
eighty  dollars  to  him,  said  IVright;  that 
defendant  should  have  time,  until  he 
was  able  to  make  such  repayment  off 
of  the  proceeds  of  said  lands,  and  in 
the  meantime  to  pay  said  Wright  in- 


terest on  said  sums  so  loaned  to 
defendant  by  said  Wright,  and  if  de- 
fendant could  not  repay  said  sum  of 
money  so  loaned  to  him  by  said  Wright, 
in  a  reasonable  time,  the  defendant 
should  have  the  right  to  sell  said  lands, 
and  out  of  the  proceeds  thereof  to  pay 
said  Wright  the  balance  that  might  be 
due  him;  that  in  pursuance  of  said 
contract  and  agreement,  said  Wright 
did  upon  said  day  loan  to  defendant 
said  sum  of  twenty-two  hundred  and 
eighty  dollars,  and  defendant  paid  the 
same  to  said  Benedict,  in  extinguish- 
ment of  his  said  debt  to  him,  and  said 
Benedict  executed  a  deed  of  said  lands 
to  said  Wright,  to  be  held*  by  him  as 
said  mortgage  security,  and  in  no  other 
way;  which  deed  was  taken  and  re- 
ceived by  said  Wright  as  said  mort- 
gage, and  in  no  otiierway;  and  also  to 
secure  to  said  Wright  the  further  sum 
of  one  hundred  and  twenty  dollars  as 
payment  for  Wright's  expenses  and 
trouble  in  obtaining  said  deed,  and 
furnishing  said  money;  making  in  all 
the  sum  of  twenty-four  hundred  dollars, 
which  defendant  was  on  said  day  in- 
debted to  said  Wright,  and  to  secure 
the  repayment  of  which,  upon  the 
terms  aforesaid,  said  deed  was  to  be 
so  held  as  such  mortgage  by  said 
Wright,  and  which  he  yet  holds  as  such 
mortgage  and  in  no  other  way;  that 
said  land,  at  the  time  of  the  execution 
of  said  deed  to  said  Wright,  was  of  the 
value  of  four  thousand  dollars;  that 
the  defendant  at  the  time  of  said 
agreement  between  himself  and  said 
Wright,  and  long  prior  thereto,  was, 
and  has  been,  and  now  is,  in  the  ex- 
clusive, peaceable  possession  of  said 
lands,  as  his  own,  living  thereon  with 
his  family;  and  such  possession  has 
been  uninterrupted,  and  continues  until 
the  present  time,  defendant  having 
made  lasting  and  valuable  improve- 
ments on  the  same;  that  defendant  on 
the  6th  Aa.y  oi November,  1866,  paid  said 
Wright  one  hundred  do\\a.rs,  and  on  the 
26th  day  of  November,  1867,  paid  him 
the  further  sum  of  two  hundred  dollars, 
and  on  the  joM  day  of  March,  \868,  paid 
him  the  further  sum  of  seventy-eight 
dollars  and  eighty-five  cents;  all  of 
which  was  paid  by  defendant,  and 
received  by  said  Wright,  as  interest  on 
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\{yenue  and  title  of  court  and  cause  as  in  Form  No.  1323.^]     Comes 


said  sum  so  loaned  defendant  by 
Wright ;  and  that  on  the  2^th  day  of 
fune,  i86<?,  defendant  tendered  to  and 
offered  to  pay  said  Wright  the  sum  of 
five  hundred  doUa.rs  on  the  principal  of 
said  debt  owing  by  him  to  said  Wright, 
which  said  Wright  refused  to  accept; 
that  said  defendant  has  not  been  able 
to  pay  said  Wright  his  said  debt,  any 
further  or  sooner  than  he  has  as  above 
set  forth  offered  to  do;  and  said  Wright 
has  never  asked  or  demanded  the  re- 
payment to  him  of  said  money  from 
said  defendant;  that  about  the  8th  day 
of  May,  i86<?,  said  Wright  and  wife 
executed  a  deed  of  the  said  lands  to  the 
plaintiff  herein,  who  had  full  knowl- 
edge of  said  possession  thereof  by  the 
defendant,  and  of  the  said  agreement 
between  the  defendant  and  said  Wright; 
which  deed  is  the  pretended  title  by 
which  the  plaintiff  claims  to  recover  in 
this  action;  and  at  said  last  mentioned 
day  said  plaintiff  executed  a  mortgage 
upon  said  lands  to  said  Wright  for  the 
sum  of  twenty-two  hundred  and  seven 
dollars  and  y^/ify  cents;  that  said  land,  at 
the  time  of  the  execution  of  said  deed 
to  the  plaintiff,  was,  and  is  now,  worth 
six  thousattd  five  hundred  dollars;  that 
defendant  is  now,  and  has  ever  been, 
ready  and  willing  to  fulfill  in  all  re- 
spects the  terms  of  his  said  agreement 
with  said  Wright;  wherefore  defendant 
prays  that  said  Wrighthe  made  a  party 
hereto;  that  said  deed  to  said  Wright 
be  decreed  to  be  a  mortgage,  to  be  held 
by  said  Wright  as  security  for  the  re- 
payment to  him  of  such  sums  of  money 
as  may  be  due  him  from  defendant,  and 
in  no  other  right;  and  that  the  said  deed 
to  the  plaintiff  herein,  and  the  mortgage 
executed  by  him  to  said  Wright,  be  de- 
creed to  be  null  and  void  and  be  cancelled 
and  annulled, and  forother  proper  relief. 
Third.  And  for  third  and  further 
cause  of  defense  to  plaintiff's  complaint, 
defendant  says  that  the  right  by  which 
plaintiff  claims  the  recovery  of  the  lands 
mentioned  in  his  complaint  is  derived 
by  and  through  a  deed  for  the  same, 
executed  by  Alfred  Wright io  him;  that 
said  Wright,  at  the  time  of  the  execution 
of  said  deed,  and  prior  thereto,  had  and 
held  the  legal  title  to  said  lands  as  the 
trustee  of  this  defendant,  who  was  then 
and  is  now,  the  real  owner  of  the  same; 
that  the  consideration  for  said  lands 
was  paid  by  this  defendant  to  Alvah 
Benedict,  who  then  held  the  legal  title 


thereto,  and  from  whom  defendant  had 
theretofore  purchased  said  lands;  and 
the  deed  therefor  was  then  taken  by 
Wright  in  his  own  name,  from  said 
Benedict,  under  an  agreement  thereto- 
fore made  by  and  between  said  Wright 
and  defendant,  without  any  fraudulent 
intent,  that  Wright  should  hold  the 
legal  title  to  said  lands  as  the  trustee  of 
this  defendant,  and  convey  the  same  to 
him  (defendant),  upon  the  payment  to 
said  Wright  of  twenty-four  hundred 
dollars,  for  which  amount  the  defendant 
was  then  indebted  to  him;  that  said 
money  was  to  be  paid  to  said  Wright  at 
such  times  and  in  such  sums  as  should 
be  found  convenient  for  defendant  to 
pay  from  the  proceeds  of  said  farr",  in 
the  meantime  the  defendant  paying 
interest  to  said  Wright  on  such  sums 
as  should  remain  unpaid;  and  that  in 
case  the  defendant  desired  to  sell  said 
farm  at  any  time,  said  Wright  should 
convey  the  land  to  the  purchaser  upon 
payment  to  him  ( Wright)  of  the  amount 
that  might  be  due  from  defendant;  that 
at  the  time  said  land  was  so  conveyed 
to  said  Wright,  it  was  of  the  value  of 
fotir  thousand  dollars,  and  at  the  com- 
mencement of  this  suit,  and  now,  the 
same  is  of  the  value  of  six  thousand  dol- 
lars; that  ever  since  the  said  convey- 
ance to  said  Wright,  the  defendant  has 
been  in  the  exclusive  and  uninterrupted 
possession  of  said  land  as  his  own,  liv- 
ing thereon  with  his  family,  fanning 
and  cultivating  the  same,  and  has  made 
lasting  and  valuable  improvements 
upon  said  farm,  and  was  in  such  posses- 
sion thereof  at  the  time  said  Wright 
executed  the  deed  to  plaintiff,  by  which 
he  claims  the  recovery  of  said  lands  in 
this  suit,  which  deed  was  executed  by 
said  Wright  in  violation  of  said  trust; 
that  defendant,  in  pursuance  of  said 
agreement  with  Wright,  paid  him  on 
the  6th  day  of  November,  i%66,  one  hun- 
dred dollars,  and  on  the  26th  day  of 
November,  1867,  the  further  sum  of  t^vo 
hundred  dollars,  and  on  the  joth  day  of 
March,  186S,  the  further  sum  of  seventy- 
eight  dollars  and  eighty-five  cents,  all  of 
which  sums  were  so  paid  by  defendant 
and  received  by  said  Wright  as  interest 
on  the  said  twenty-four  hundred  dollars 
due  him  from  defendants;  that  said 
Wright  has  never  demanded  the  pay- 
ment of  the  principal  of  said  sum  due 
him  from  defendant,  but  defendant 
offered,  on  the^jZ/iday  ol  June,  186S,  to 
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now  the  defendant,  and  for  answer  to  plaintiff's  complaint,  says  that 
on  the  loth  day  of  March,  i863,  the  defendant,  at  Monroe  county, 
State  of  New  York,  purchased  the  land  mentioned  in  plaintiff's  com- 
plaint, of  Alvah  Benedict,  who  heretofore  was  the  owner  of  the  same, 
said  Benedict  and  defendant  being  then  both  residents  of  said  State 
of  New  York,  said  purchase  being  upon  the  conditions  following,  to 
wit:  that  defendant  was  to  come  to  Indiana  and  look  at  said  land, 
and  if  he  liked  it,  was  to  take  possession  thereof  as  his  own,  and  was 
to  pay  said  Beiiedict  therefor  two  thousand  dollars,  for  the  payment 
of  which  said  Benedict  was  to  give  the  defendant  sufficient  time  to 
make  the  amount  due  from  the  farm,  and  defendant  was  to  make  pay- 
ment at  such  times  and  in  such  amounts  as  he  could  from  the  pro- 
ceeds of  said  land;  and  until  the  purchase-money  should  be  paid, 
defendant  was  to  pay  said  Benedict  interest  on  the  amount  due,  at  the 
rate  of  seven  per  cent,  per  annum,  payable  annually;  and  upon  pay- 
ment of  a  sufficient  amount  of  the  purchase-money,  so  that  Benedict 
would  be  secure,  he  (^Benedict)  was  to  convey  the  said  land  by  deed 
to  defendant,  taking  a  mortgage  back  on  the  same  from  defendant, 
to  secure  the  payment  of  the  balance  due;  that  under,  and  in  pur- 
suance of  said  purchase,  the  defendant  took  possession  of  said  land 
as  his  own,  and  was  put  into  such  possession  thereof  by  said  Benedict, 
and  has  ever  since  had,  and  now  has,  exclusive  and  uninterrupted 
possession  thereof,  and  has  all  of  said  time  lived  thereon  with  his 
family,  and  farmed  and  used  the  same  as  his  own,  and  has  made  last- 
ing and  valuable  improvements  on  the  same;  that  afterward,  to  wit, 
about  the  1st  day  oi  July,  \W5,  and  while  defendant  had  possession 
of  said  land  as  aforesaid,  the  said  Benedict  conveyed  by  deed  said  land 
to  Alfred  Wright,  who  had  at  that  time  full  knowledge  of  said  pos- 
session and  purchase  of  this  defendant,  and  took  and  received  said 
deed  for  the  purpose  only  of  aiding  the  defendant  in  carrying  out  his 
said  contract  of  purchase  with  said  Benedict,  and  upon  these  condi- 
tions that  he  {Wrighf)  should  take  the  legal  title  of  said  land  from 
said  Benedict,  upon  the  same  terms,  and  stand  toward  defendant  in 
the  same  relation  that  Benedict  had  heretofore  occupied;  and  in  fur- 
therance of  said  contract  of  purchase,  between  said  defendant  and 
said  Benedict,  and  for  no  other  purpose,  .said  Wright  advanced  for 
defendant  the  amount  then  due  from  defendant  to  Benedict,  to  wit, 
the  sum  of  twenty-two  hundred  and  eighty  dollars,  said  Benedict  then 
waiving  all  objections  to  the  non-payment  of  interest  to  him  by 
defendant  as  it  has  theretofore  become  due,  which  amount  of  twenty- 
two  hundred  and  eighty  dollars  defendant  was  to  thereafter  pay  to  said 
Wright  instead  of  to  siid  Benedict,  together  with  the  further  sum  of 

pay  him  thereon  the  sum  oi  five  hundred  now  of  record  and  incumbrance  thereon; 

dollars,  which  he  refused  to  accept;  that  wherefore  the  defendant  asks  that  said 

defendant  has  been   unable  to  pay  said  Wright  be   made  a  party    hereto;  that 

^rz^/^^,  from  the  proceeds  of  said  farm,  said  deed  from  Wright  \.o  xh^  plaintiff 

any  faster  than  he  has  so  offered  to  do;  and    the    mortgage    from    plaintiff    to 

that  at  the   time  the  plaintiff  received  Wright  be  decreed  void  and   cancelled 

said  deed  from  said  ^r?]^^/,  he  executed  and  annulled;  and  that  said  Wright  he 

a  mortgage  of  said  premises  to  Wright  decreed  to  hold  the  said   lands  in  trust 

for  the  sum  of  twenty-tiuo  hundred  and  for   defendant  under   said  agreement; 

seven  dollars  and  y?//y  cents,  which  is  and  for  other  proper  relief." 
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one  hundred  and  twenty  dollars  for  said  Wright's  expenses  and  trouble 
in  obtaining  said  conveyance  to  himself,  and  the  interest  on  the 
whole  sum ;  and  in  compliance  with  said  contract  of  purchase,  defend- 
ant did  on  the  6th  day  of  November,  iS66,  pay  to  said  Wright,  one 
hundred  dollars  as  interest  on  said  purchase-money,  and  also  on  the 
26th  day  of  Novefnber,  i867,  did  pay  the  further  sum  of  two  hundred 
dollars  as  such  interest,  and  on  the  30th  day  of  March,  iS68,  the  fur- 
ther sum  of  seventy-eight  dollars  and  eighty-five  cents,  as  such  interest, 
all  of  which  was  taken  and  received  by  said  Wright  as  such  interest; 
that  said  Wright  has  never  demanded  the  payment  of  the  principal 
so  due  him,  but  that  on  the  25th  day  oi  June,  iS68,  the  defendant 
tendered  and  offered  to  pay  said  Wright  the  further  sum  of  five  hun- 
dred dollars  on  the  principal  of  said  purchase-money,  which  said 
Wright  then  and  there  refused  to  take  and  receive;  that  defendant  is 
yet,  and  ever  has  been,  ready  and  willing  to  comply  with  and  fulfill 
the  terms  of  said  contract  of  purchase.  That  said  land  at  the  time 
of  conveyance  thereof  to  Wright,  as  aforesaid,  was  of  the  value  of 
Jour  thousand  doWdLVS;  that  afterwards,  to  wit,  on  or  about  th.& 8th  day 
of  May,  iS68,  said  Wright,  in  violation  of  said  contract  of  purchase, 
and  while  the  defendant  was  in  possession  as  aforesaid,  executed  a 
deed  of  said  land  to  the  plaintiff,  which  is  the  pretended  title  by 
which  he  claims  to  recover  the  same  in  this  suit;  that  the  plaintiff,  at 
the  time  he  took  said  deed,  gave  back  and  executed  to  said  Wright  a 
mortgage  on  said  lands  for  the  sum  of  twenty-two  hundred  and  seven 
dollars  and  ^f/Ty  cents,  and  at  said  time  had  full  knowledge  of  the 
possession  and  purchase  thereof  as  aforesaid,  by  the  defendant;  that 
at  the  time  said  last  mentioned  deed  was  executed,  and  now,  said 
land  was  and  is  worth  six  thousand  five  hundred  dollars.  Wherefore 
the  defendant  prays  the  court  that  said  Alfred  Wright  may  be  made 
a  party  hereto,  and  be  decreed  to  receive  payment  of  said  purchase- 
money,  according  to  the  terms  of  said  contract,  and  upon  payment, 
to  convey  said  land  to  the  defendant;  and  that  said  mortgage  and 
deed  to  the  plaintiff  be  decreed  to  be  void,  and  be  cancelled  and 
annulled, 

^Signature  of  defendant's  attorney^ 

Form  No.  8175. 

(Precedent  in  Ray  v.  Bowles,  83  Mo.  167.)'' 

\(^Title  of  court  and  cause  as  in  Form  No.  1329  y^  The  defendants, 
Robert  M.  Bowles  and  John  L.  Bowles,  for  their  amended  and  sepa- 
rate answer  to  the  plaintiff's  amended  petition,  herein  state:  ist. 
That  on  the  1st  day  of  April,   iS58,  one  Foster  Ray,  who  was  the 

1.  The  matter  to  be  supplied  within  oral,  and  that  it  did  set  up  a  complete 
[  ]    does    not   appear   in    the    reported     defense  to  the  action. 

case,  but  should  be  added  to  complete  Another  Precedent.  —  In    Harrison    v. 

the  form.  Castner,    ii   Ohio  St.  340,   the  answer 

2.  It  was  held  that  this  answer  was  setting  up  the  right  of  the  defendant 
an  attempt  to  set  up  an  equitable  claim  to  a  conveyance  from  the  plaintiff  was, 
to  the  land  in  controversy  under  a  com-  omitting  the  formal  parts,  in  the  words 
plete  contract  partly  written  and  partly  and  figures  following,  to  wit:     "^foseph 
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ancestor  of  the  plaintiffs  herein,  and  under  whom  they  claimed  title 
to  the  lands  in  the  petition  named  and  described,  claimed  to  be  the 
owner  of  said  lands  (with  others  by  him  held  under  the  same  title). 
Said  last  named  day  the  said  Foster  -Ray,  at  the  county  of  Marion, 
in  the  town  of  Lebanon  and  state  of  Kentucky,  made  to  one  Thomas 
T.  Phillips,  by  the  name  of  Thomas  Phillips,  then  in  the  county  of 
Marion  in  the  state  of  Missouri,  his  proposition  or  offer  in  writing 
of  that  date,  and  now  here  to  the  court  shown,  by  the  terms  of 
which  he,  the  said  Poster  Pay,  proposed  to  offer  to  sell  to  the  said 
Thomas  T.  Phillips,  by  the  name  of  Thomas  Phillips,  aforesaid,  the 
said  lands  in  the  plaintiff's  petition  named  (with  other  lands  before 


Harrison,  the  defendant,  for  answer  to 
said  petition,  says,  that  he  admits  that 
the  plaintiff  has  the  legal  title  to  the 
tract  of  land  in  said  petition  described, 
but  denies  that  he  is  entitled  to  the 
possession  thereof,  and  denies  that  he 
unlawfully  keeps  the  plaintiff  out  of 
the  possession  thereof.  In  further  an- 
swering, the  defendant  says,  that  in 
the  spring  of  the  year  one  thousand 
eight  hundred  and  forty-three,  one 
Michael  Castner,  who  was  then  in  life, 
was  seized  in  fee  simple  of  the  said 
premises,  and  Conveyed  the  same,  by 
deed  duly  executed,  acknowledged  and 
delivered,  to  said  Rassellas  Castner,  and 
that  the  legal  title  so  conveyed,  is  still 
vested  in  the  said  Rassellas  Castner. 
The  defendant  says,  that  after  the  exe- 
cution and  delivery  of  the  deed  of  con- 
veyance aforesaid,  and  about  the  24th 
of  ATay,  iS^j,  it  was  agreed  by  and  be- 
tween the  said  Michael  Castner  and  the 
plaintiff,  that  in  consideration  that  the 
said  Michael  Castner  would  convey  to 
the  said  Rassellas  a  certain  other  tract 
of  land,  situated  in  the  cowntyoi Jeffer- 
son, and  State  of  Ohio,  it  being  the 
northwest  quarter  of  section  number 
one,  in  township  number  seven,  and 
range  number  two,  that  the  said  Rassel- 
las Castner  would  reconvey  to  the  said 
Michael,  the  premises  in  the  petition  of 
the  plaintiff  described,  and,  that  in 
pursuance  of  said  agreement,  the  said 
Michael  remained  in  possession  of  said 
last  mentioned  premises  until  the  time 
of  his  death.  And  the  defendant  further 
says,  that  in  further  pursuance  of  the 
agreement  aforesaid,  the  said  Michael 
Castner,  by  deed  dated  on  the  24th  day 
of  May,  A.  D.  i8^j>,  conveyed  the  said 
premises  so  situated  \\\  Jefferson  county, 
to  the  said  Rassellas  Castner,  and  took 
possession  of  the  same,  and  has  since 
sold  them  for  his  own  benefit,  and  has 
parted  with  the  title  thereto.  And  the 
defendant    says    that  at    the    time   of 


delivery  by  the  said  Michael  Castner 
to  the  said  Rassellas  of  the  said  last 
mentioned  deed,  the  said  Rassellas  sur- 
rendered and  delivered  to  the  said 
Michael  Castner  the  deed,  before  that 
time  executed  and  delivered  to  him, 
for  the  lands  described  in  the  petition, 
but  from  that  time  forth  until  the  death 
of  the  said  Michael  Castner,  the  said 
Rassellas  neglected  and  refused  to 
execute  a  deed  to  the  said  Michael  in 
pursuance  of  said  agreement.  And 
defendant  further  says,  that  after- 
ward, and  about  the  j-f/ day  of  August, 
i8^j>,  the  said  Michael  Castner  departed 
this  life,  and  by  his  last  will  and  testa- 
ment, afterward  duly  admitted  to  pro- 
bate in  the  court  of  common  pleas  for 
the  county  of  Jefferson,  and  State  of 
Ohio,  appointed  Joseph  C.  Spencer, 
David  Moodcy  and  Nathaniel  Dike  as 
executors,  who  entered  upon  the  exe- 
cution of  said  trust,  and  were  duly 
qualified  according  to  law.  That  by 
the  same  will  and  testament  the  said 
Michael  Castner  directed  his  executors 
to  sell  the  premises  in  said  petition 
described,  and  to  distribute  the  pro- 
ceeds thereof  among  certain  legatees 
in  said  will  named.  That  in  pursuance 
of  said  authority  to  said  executors,  by 
said  will  vested,  they  sold  and  con- 
veyed the  same  premises  to  the  de- 
fendant by  deed  duly  executed  and 
delivered,  and  dated  on  the  first  day 
of  November,  A.  D.  i8^f.  That  the  de- 
fendant paid  a  full  consideration  there- 
for and  has  remained  in  the  possession 
thereof  since  the  sale  and  conveyance 
aforesaid.  Your  defendant,  therefore 
in  fact  says,  that  he  is  invested  with 
the  whole  equitable  title  in  said  prem- 
ises of  which  the  said  Michael  Castner 
died  seized,  and  is  entitled  by  reason 
of  the  premises  to  a  conveyance  of  the 
legal  title  by  the  said  Rassellas  Castner y 
A  demurrer  to  this  answer  was  over- 
ruled. 
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mentioned),  for  the  price  or  consideration  of  three  hundred  dollars, 

and  a  certain  amount  of  interest  thereon  from  the  day  of 

,  1 8 — ,  to  be  by  him,  the  said  Phillips^  paid  to  him,  said  Ray^ 

within  a  reasonable  time  thereafter,  and  did  further  propose  to  offer 
him,  said  Phillips,  to  execute  and  deliver  to  him,  said  Phillips,  a  deed 
of  quit-claim  for  said  lands  on  the  payment  of  the  said  sum  of  money 
hereinbefore  named,  by  the  said  Phillips,  to  him,  said  Ray. 

That  afterwards,  to- wit:  On  the day  of  ,  \Z58,  the 

said  Foster  Ray,  and  the  said  Thoynas  Phillips,  otherwise  called 
Thomas  T.  Phillips,  came  together  in  person  at  said  county  of 
Marion,  in  the  state  of  Missouri,  and  the  said  Phillips  then  and  there 
assented  to  and  accepted  said  proposition  or  offer  so  made,  as  afore- 
said, by  said  Ray,  to  him  said  Phillips,  as  hereinbefore  recited,  and 
did  then  and  there  pay  to  him,  the  said  Foster  Ray,  the  said  sum  of 

three  hundred  dollars,  and  the  interest  thereon  from  the day 

of -,  i8 — ,  making  in  the  aggregate  the  sum  of dollars, 

and  the  said  F<^ter  Ray  then  and  there  accepted  and  received  the 
said  sum  of  money  in  full  payment  for  and  consideration  of  said 
lands  under  and  according  to  the  terms  and  stipulations  of  the  said 
proposition  and  offer  in  writing  aforesaid. 

That  afterwards,  to  wit:  On  the  day  of  ,  \?>58,  the 

said  Foster  Ray  left  the  state  of  Missouri  for  his  home  in  said  state 
of  Kentucky  without  having  executed  and  delivered  to  said  Phillips 
his  said  quit-claim  deed  for  said  lands  or  any  of  them,  as  by  the 
terms  of  his  said  offer  or  proposition,  he  had  agreed  to  do,  and  after- 
wards, on  the day  of ,  i8^-,  departed  this  Hfe  at  said 

state  of  Kentucky  without  ever  having  executed  and  delivered  to 
said  Phillips  said  deed  of  quit-claim  or  any  other  conveyance  for 
said  lands  or  any  of  them. 

That  afterwards,  to  wit:  On  the  30th  day  of  September,  iS69,  and 
on  the  14th  day  of  October,  iS67,  the  said  Phillips,  by  his  certain 
deeds  of  the  days  aforesaid,  conveyed  the  said  lands  in  this  his 
answer  named  and  described  to  those  defendants,  and  those  under 
whom  they  claimed  for  a  valuable  consideration,  and  delivered  him 
the  possession  thereof,  and  he  has  since  date  continued  to  hold, 
occupy  and  possess  the  same  as  his  property. 

[John  C.  Calhoun,  defendant's  attorney. J^ 

e.  Plaintiflfs  Aequieseenee  in  Defendant's  Possession  and 
Improvements. 

Form  No.  8  i  7  6  .> 

(Precedent  in  Evans  v.  Kunze,  128  Mo.  674.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  13S9.y]^ 
(^General  denial  and  plea  of  the  statute  of  limitations.')^ 

1.  The  matters  to  be  supplied  within  [  ]  the  answer  set  forth  in  the  text,  it  was 
do  not  appear  in  the  reported  case,  but  held  that  the  plaintiff  could  not  recover, 
should  be  inserted  to  complete  the  form.         3.  General    Denial.  —  For     forms    of 

2.  Upon  proof  of  the  facts  alleged  in     general  denial,  generally,  see  the  title 
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For  another  and  further  defense  and  answer  herein,  defendant  says 

that  on  the day  of ,  a.  d.    \Z85,  he  entered  upon  the 

construction  of  a  brick  building  situate  on  the  north  twenty-nine  feet 
of  the  lot  above  described,  and  with  the  knowledge,  consent  and 
acquiescence  of  plaintiff  T.  D.  Evans,  defendant  contracted  with 
plaintiff  to  pay  and  did  pay,  one-half  of  the  costs  of  constructing 
the  said  wall,  with  the  agreement  that  it  should  stand  and  be  used 
as  a  partition  wall  between  said  Evans  and  defendant.  That  with 
the  knowledge,  acquiescence,  and  consent  of  plaintiff  Evans,  this 
defendant  constructed  his  building  on  said  lot,  covering  fiaenty-eight 
and  one-sixth  feet  on  the  north   side  thereof,  beginning  at  the  east 

end,  and  extending  back  feet  thereon,  and    placed  lasting 

and  valuable  improvements  thereon.  Wherefore,  plaintiff  Evans  is 
estopped  from  claiming  title  to  the  land  occupied  by  said  building 
described  above,  and  he  prays  judgment  accordingly,  and  for  costs. 

l^/ohn  C.  Calhoun,  defendant's  attorney.]^ 


Answers  in  Code  Pleading,  vol.  i,  p. 

799- 

Statute  of  Limitations.  —  For  answers 
and  pleas  setting  up  the  statute  of 
limitations  as  a  defense,  generally,  see 
the  title  Statute  of  Limitations. 

Another  Precedent.  —  In  Duke  v.  Grif- 
fith, 9  Utah  469,  it  was  held  that  the 
answer  set  up  an  equitable  estoppel 
which  constituted  a  meritorious  defense, 
and  that,  no  opportunity  having  been 
given  the  defendant  to  amend,  objec- 
tions to  its  form  could  not  be  made  to 
it  by  objecting  to  the  evidence.  The 
answer  in  that  case,  omitting  the  formal 
parts,  was  as  follows,  to  wit:  "  [The 
defendant  for  answer  to  the  plaintiff's 
complaint  says]  that  on  October  g, 
\?>g4,  and  while  one  E.  H.  Orth  was 
the  owner  seized  in  fee  of  the  land  de- 
scribed in  the  complaint  and  other  land 
including  the  ^^«-acre  tract,  an  agree- 
ment was  made  between  Orth  and  the 
defendant,  whereby  Orth  leased  to 
defendant  the  ten-acre  tract,  and  put 
him  in  possession,  which  possession 
has  been  continued,  which  lease  was 
for  ten  years;  that  said  agreement  pro- 
vided that  said  Orth  would  sell  to  Gri/- 
Jith,  said  ten  acre;s  at  the  end  of  ten 
years  at  one  half  its  appraised  value, 
estimated  by  appraisers  appointed  as 
provided,  of  which  agreement  plaintiff 
and  his  grantors  back  to  Orth  had  full 
and  complete  notice;  that  said  ten  acres 
included  the  lands  described  in  the 
complaint;  that  Griffith  made  valuable 
improvements  with  plaintiff's  knowl- 
edge; that  it  was  understood  and 
agreed  that  defendant  should  have  the 


use  of  said  /<?«  acres  or  any  part  thereof 
free  of  rent." 

Possession  Tinder  Tax  Title.  —  In  Cly- 
burn  V.  McLaughlin,  106  Mo.  521,  27 
Am.  St.  Rep.  369.  the  court  consid- 
ered sufficient  an  equitable  defense  set 
up  under  the  Code  of  Civil  Procedure, 
which  was  substantially  as  follows: 
"  That  the  land  in  controversy  was  sold 
in  May,  i8<?o,  upon  execution  under  a 
judgment  of  the  circuit  coxxxx.  of  Vernon 
county  against  the  plaintiffs  for  the 
delinquent  taxes  and  purchased  by  S. 
A.  Wight ^  and  that  the  defendants  are 
in  possession  and  claim  title  under 
mesne  conveyances  from  him;  that 
under  the  sheriff's  sale,  there  was  a 
surplus  of  %y6.8i^  after  payment  of  the 
taxes,  interest  and  costs,  which  the 
plaintiffs  being  advised  of  all  the  facts 
demanded  and  received  from  the  sheriff, 
thus  ratifying  and  confirming  the  sale; 
that  the  defendants  in  purchasing  the 
lands  from  their  grantors  relied  upon 
the  fact  that  the  plaintiffs  had  thus 
ratified  the  sale;  and  that  plaintiffs 
with  knowledge  of  all  the  facts  stood 
by  for  years  and  saw  the  defendants 
and  their  grantors  enter  into  possession 
of  the  land  under  said  deed  and  make 
available  and  lasting  improvements 
thereon  without  objection," — citing  St. 
Louis  V.  Schulenburg  Lumber,  etc.,  Co., 
98  Mo.  613;  Allen  z/.  Logan,  96  Mo.  591; 
Schuster  v.  Schuster,  93  Mo.  438. 

1.  The  words  which  have  been  sup- 
plied within  [  ]  do  not  appear  in  the 
reported  case,  but  should  be  inserted 
to  complete  the  form. 
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d.  Attack  Upon  Sheriff's  Sale  for  Fraud.» 
Form  No.  8177.* 

(^Commencement  as  in  Form  Mo.  1323.)  The  defendant  for  answer  to 
the  complaint  says  that  on  the  ninth  day  of  May,  186I,  one  Frederick 
Wheeler,  president  of  the  Canal  Bank,  recovered  in  an  actibn  in  the 
Vanderburg  Circuit  Conrt  a  judgment  for  the  use  of  said  bank  against 
the  said  plaintiff  and  the  defendant,  by  default,  for  the  sum  of  three 
hundred  and  tzvo  dollars  and  seventy-Jive  cents,  besides  costs  of  suit, 
taxed  at  thirty-seven  dollars;  that  the  basis  of  said  action  and  judg- 
ment was  a  domestic  bill  of  exchange  drawn  on  the.  first  day  oi  March, 
1S6O,  by  the  plaintiff  and  accepted  by  the  defendant  for  the  sum  of 
three  hundred  dollars,  payable  at  said  bank  two  months  after  date; 
that  said  bill  of  exchange,  so  drawn  and  accepted  as  aforesaid,  was 
delivered  to  said  bank  to  renew  a  former  indebtedness  of  this  defend- 
ant to  said  bink  for  the  sum  of  one  hundred  and  fifty  dollars,  and  also 
to  enable  the  said  plaintiff  to  receive  from  the  said  bank  the  sum  of 
one  hundred  and  fifty  dollars  as  a  loan,  and  that  although  the  said  bill 
of  exchange  was  drawn  as  aforesaid  by  the  plaintiff,  and  accepted  by 
the  defendant,  yet  the  same  was  in  fact  their  joint  obligation,  and 
was  made  and  discounted  at  the  said  bank  for  the  equal  benefit  of 
the  said  plaintiff  and  defendant,  each  receiving  the  sum  oi  one  hundred 
and  fifty  dollars  of  the  proceeds  of  said  bill ;  that  a  few  days  before 
the  said  bill  of  exchange  became  due,  this  defendant  delivered  to  the 
said  plaintiff  divers  notes  and  accounts  upon  sundry  persons  in  the 
city  of  Evansville,  to  the  amount  and  value  of  two  hundred  and  eighty 
dollars,  which  the  plaintiff  received,  and  then  and  there  promised  the 
defendant  to  collect  the  same  and  to  pay  off  and  take  up  said  bill  of 
exchange  when  the  same  should  become  due;  that  the  plaintiff  col- 
lected the  said  notes  and  accounts  so  transferred  to  him  by  the  defend- 
ant, but  nevertheless  fraudulently  neglected  and  refused  to  pay  off 
and  take  up  the  said  bill  of  exchange,  as  he  had  agreed  to  do,  in  con- 
sideration for  the  said  notes  and  accounts,  and  suffered  the  said  bill 
of  exchange  to  be  protested  for  nonpayment  and  to  go  into  suit  and 
judgment  as  aforesaid;  that  at  the  time  the  said  judgment  was  ren- 
dered the  plaintiff  appeared  in  court,  without  any  notice  to  and  in 
the  absence  of  the  defendants,  and  fraudulently  procured  the  judg- 
ment aforesaid  to  be  rendered  against  this  defendant  as  principal  and 
himself  as  surety,  with  an  order  that  the  defendant's  property  should 
first  be  sold  to  satisfy  the  same;  that  afterwards  the  said  plaintiff,  as 
the  defendant  is  informed  and  believes,  fraudulently  caused  an  execu- 
tion to  be  issued  upon  the  said  judgment,  by  virtue  of  which  the  land 

1,  Fraad.  —  For  the  forms  of  pleadings        Quieting   Title. —  For    the   forms   of 
in  which  fraud  is  set  up  as  a  cause  of  pleadings   in  suits  in  which  the  quiet- 
action  or  by   way   of   defense  see  the  ing  of  title  is  sought  consult  the  title 
titles  Deceit  (Action  of);   Fraud;  and  Quieting  Title. 
the  General  Index  to  this  work.  1.  In    Ehrman   v.   Kramer,   26   Ind. 

Cancellation  of  Instrtiments.  —  For  the  409,  it  was  held  that  an  answer  setting 

formal  parts    in  pleadings  in    suits  in  up  substantially,  and  almost  verbatim, 

which  the  cancellation  of  instruments  the  same  facts  as  those  contained  in  the 

is  sought  consult   the  title  Rescission  text,  presented  a  good  equitable  defense 

AND  Cancellation.  to  the  action. 
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in  said  complaint  described,  which  was  then  owned  by  the  defendant 
in  fee  simple,  was  levied  on  and  sold  by  the  sheriff  of  Vanderburg 
county,  for  the  sum  of  twenty-five  dollars,  to  John  A.  Reitz,  John  A. 
Haney,  and  the  said  plaintiff,  that  in  accordance  with  the  said  sale, 
on  the  twenty-sixth  day  of  July,  12,62,  the  land  described  in  the  com- 
plaint was  conveyed  to  said  John  A.  Reitz,  John  A.  Haney,  and  the 
said  plaintiff  by  a  deed  in  due  form  of  law,  a  copy  of  which  is 
annexed  hereto  as  a  part  of  this  answer.  And  the  defendant  further 
avers  that  the  said  plaintiff  has  no  interest  in  or  title  to  the  said 
premises  described  in  his  complaint,  except  by  virtue  of  the  said 
judgment  and  sale,  and  the  conveyance  made  by  the  sheriff  as  afore- 
said, which  the  defendant  avers  to  have  been  and  to  be  wholly  fraudu- 
lent and  void  as  to  the  said  plaintiff;  and  that  as  against  the  plaintiff 
the  defendant  is  the  owner  in  fee  simple  of  said  land. 

Wherefore  the  defendant  prays  that  the  aforesaid  execution  sale 
and  sheriff's  deed  be  set  aside  and  adjudged  and  decreed  to  be  null 
and  void,  and  that  the  defendant's  title  to  the  said  undivided  third 
part  of  said  land  and  premises,  claimed  by  the  plaintiff  in  his  com- 
plaint, may  be  quieted,  and  for  all  other  proper  relief. 

A.  L.  Robinson,  Attorney  for  the  Defendant. 

e.  Rights  of  Defendant  Under  Mortgage. 

Form  No.  8178.' 

{Commencement  as  in  Form  No.  1S18.')  The  defendant,  Elizabeth 
Spect,  for  a  separate  and  equitable  defense  to  plaintiff's  action  and  for 
the  purpose  of  obtaining  equitable  relief  herein,  alleges  that  in  October, 
1 875,  Jonas  Spect,  who  was  then  the  owner  and  in  possession  of  the 

1.     The   form    given    in   the   text   is  plaintiff,    by   virtue    of    a    defeasance 

based  on  the  facts  given  in  the  report  of  clause  in  a  certain   deed  or  mortgage 

Spect  V.  Spect,  88  Cal.  437,   22  Am.  St.  executed    by    plaintiff    and    one  Jesse 

Rep.  314.  Roberts,  jointly,   to  one_/.  F.  Sutkerlin, 

Other  Precedents  —  Right  0/  Mortgagee  on  the  fourth  day  of  February,  i860,  to 
to  Retai7i  Possession  Until  Payment. —  In  secure  payment  of  a  certain  sum  of 
Roberts  v.  Sutherlin,  4  Oregon  219,  the  money,  which  mortgage  has  been 
answer  was  considered  good;  it  being  duly  assigned  and  transferred  to  this 
there  held  that  if  a  mortgagor  places  defendant,  and  upon  which  said  mort- 
his  mortgagee  in  possession  of  the  gage  there  is  now  due  and  payable 
mortgaged  premises,  and  the  duration  about  the  sum  of /b«r  thousand  Ao\\2ir%\ 
of  the  possession  of  the  mortgagee,  [that  the  plaintiff  is  not  entitled  to  the 
thus  acquired,  is  not  limited  by  his  possession  of  the  land  described  in  fhe 
agreement  with  the  mortgagor,  the  complaint,  and  has  no  right,  title  or 
mortgagee  may  retain  possession  until  interest  in  and  to  said  land,  except  the 
his  mortgage  debt  is  paid;  that  the  aforesaid  right  of  redemption;  and  that 
answer  sufficiently  denied  that  the  the  defendant  entered  into  the  posses- 
plaintiff  was  the  owner  of  the  premises;  sion  of  the  said  land  with  the  full  assent 
and  that  there  was  a  sufficient  allega-  of  the  plaintiff  and  is  entitled  to  retain 
tion  of  the  assignment  of  the  mortgage  possession  thereof  until  the  aforesaid 
to  the  defendant.  The  answer  in  that  sum  secured  by  the  said  mortgage  has 
case   was,    omitting   formal   parts,    as  been  paid.]" 

follows:  "  [The  defendant,  for  answer  to  Parol  Agreement  Postponing  Payment 

the   plaintiff's   complaint,  alleges   that  of  Mortgage.  —  In    Mason  v.  Peters,   4 

the  defendant  is  the  owner  in  fee  of  the  Vt.   loi.  the  defendant  interposed   the 

land  described  in  the  complaint]  sub-  following  plea  in  bar  : 

ject  to  a  right  of  redemption  by  said  "  And  now  the  defendant  in  court,  by 
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demanded  premises,  conveyed  the  same  to  one  Alexander  Mont- 
gomery; that  in  October,  iS76,  the  said  Jonas  Spect  borrowed  from  the 
defendant  the  sum  of  two  thousand  two  hundred  dollars  and  executed 
to  her  his  promissory  note  therefor;  that  on  the  second dsiy  of  January, 
1 877,  he  procured  the  said  Montgomery  to  convey  the  demanded 
premises  to  the  defendant  and  at  the  same  time  and  as  a  part  of  the 
same  transaction,  an  agreement  was  entered  into  between  the 
defendant  and  said  Jonas  Spect,  declaring  that  said  conveyance  was 
made  as  security  for  the  payment  of  the  aforesaid  promissory  note; 
that  by  virtue  of  the  aforesaid  conveyance  from  the  sdLid  Montgomery, 
and  said  agreement,  and  by  consent  of  Jonas  Spect,  the  defendant 
took  possession  of  the  demanded  premises  and  has  ever  since 
remained  and  is  now  in  actual  possession  of  the  same,  claiming  them 
as  her  own;  that  no  part  of  said  two  thousand  two  hundred  dollars 
has  ever  been  paid,  principal  or  interest,  but  the  whole  thereof  is 
now  due  and  unpaid,  amounting  to  five  thousand  six  hundred  and 
thirty -two  dollars. 

Wherefore,  the  defendant  prays  judgment  that  the  plaintiff's  com- 
plaint herein  be  dismissed,  and  that  the  defendant  have  such  other 
and  further  relief  as  in  law  and  equity  she  may  be  deemed  entitled  to. 

Johti  C.  Calhoun, 
Attorney  for  the  Defendant. 

17.  Plea  Puis  Darrein  Continuance.^ 


his  attorneys,  defends  the  wrong  and 
injury  when,  etc.,  and  says  that  the 
plaintiffs  from  having  and  maintaining 
their  said  action  thereof  against  him, 
at  the  time  said  action  was  commenced, 
ought  to  be  precluded,  because  he  says, 
that  the  plaintiffs'  claim  to  the  premises, 
described  in  their  said  declaration,  is 
founded  upon  a  mortgage  deed,  exe- 
cuted by  the  defendants  to  the  plain- 
tiffs, to  secure  the  payment  of  a  certain 
promissory  note,  given  by  the  defend- 
ant to  the  plaintiffs,  dated  June  2d, 
\'i>28y  and  payable  one  day  after  date; 
which  is  described  in  the  conditions  of 
said  mortgage  for  the  sum  of  %i2o.88. 
And  afterwards,  to  wit,  on  \.\i&  first  day 
of  October,  iS2g,  it  was  agreed  between 
the  plaintiffs  and  the  defendant,  that,  if 
the  defendant  should  then  pay  to  the 
plaintiffs  upon  said  note,  the  sum  of 
twenty- five  dollars,  they,  the  plaintiffs, 
would  postpone  the  time  for  the  pay- 
ment of  the  remainder  of  said  note  one 
year  from  said  y?rj/ day  of  October,  i82g. 
And  the  defendant  avers,  that  he  did 
then  and  there  pay  to  the  plaintiffs  said 
sum  of  tcventy-five  dollars,  and  the 
plaintiffs  did  thereupon,  and  in  con- 
sideration of  said  payment,  promise 
not  to  call  on  the  defendant  for  the 
balance   of  said  note,  but  would  post- 


pone the  time  of  payment  of  the  re- 
mainder, for  said  term  of  one  year, 
and  would  not  prosecute  the  defendant 
for  the  possession  of  said  mortgaged 
premises  previous  to  that  time;  and 
this  he  is  ready  to  verify;  wherefore  the 
defendant  prays  judgment  if  the  plain- 
tiffs ought,  prior  to  the  first  day  of 
October,  A.  D.  i8jo,  to  have  or  maintain 
their  aforesaid  action  against  the  de- 
fendant." This  plea  was  held  bad  be- 
cause it  set  up  no  consideration  for  the 
plaintiff's  agreement.  The  court  sug- 
gested that,  if  anything  could  be  made 
of  the  facts  presented,  they  should  be 
pleaded  according  to  their  operation  in 
law,  as  preventing  the  plaintiff  from 
maintaining  ejectment  during  the  time 
for  which  the  plaintiff  had  leased  the 
premises. 

1.  For  the  formal  parts  of  a  plea  puis 
darrein  continuance  see  Yates  PI.  291; 
3  Chit.  PI.  (nth  Am.  ed.)  1237;  and  the 
title  Pleas. 

Necessity  for  Plea  Puis  Darrein  Contina- 
ance.  —  The  plea  puis  darrein  con- 
tinuance is  necessary  in  ejectment 
proceedings  where  the  defendant  de- 
sires to  show  any  new  inatter,  such 
as  title  acquired  subsequent  to  issue 
joined.  7  Encycl.  of  PI.  and  Pr.,  p. 
344- 
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Form  No.  8179. 

(Precedent  in  Doe  v.  Collins,  7  Ala.  48l.)* 

^Commencement  as  in  Form  No.  1316^^^  And  now  at  this  day,  to 
wit,  on  the  sixteenth  day  oi /uly,  iS37,  at  the  county  of  Mobile,  until 
which  day  the  plea  aforesaid  was  last  continued  before  the  said  court, 
now  here  comes  the  defendants  by  John  C.  Calhoun  their  attorney, 
and  say  that  the  said  plaintiff  ought  not  further  to  have  or  maintain 
his  action  aforesaid  thereof  against  them  because  they  say]^  that 
since  the  institution  of  the  suit  [and  after  the  last  continuance  of 
this  cause,  to  wit,  the  eighth  day  oi  May,  1 857,  from  which  day  this 
cause  was  last  continued,  and  before  this  day,  to  wit,  on  the  first  day 
oi  Jufie,  i837,  at  the  county  oi  Mobile]^  the  lessor  of  the  plaintiff  has 
released  to  the  said  defendants,  his  entire  interest,  right,  and  claim 
in  the  premises,  in  the  declaration  mentioned,  which  deed  of  release, 
sealed  with  the  seal  of  the  said  lessor  is  now  in  court  ready  to  be 
shown,  and  this  the  said  defendants  are  ready  to  verify,  wherefore 
[they  pray  judgment  if  the  said  plaintiff  ought  further  to  have  or 
maintain  his  aforesaid  action  thereof  against  them. 

John  C.  Calhoun,  Attorney  tor  Defendant.]* 

IX.  APPLICATION  TO  STRIKE  OUT  DEMISE.^ 

AFFIDAVIT. 

Form  No.  8180. 

(Precedent  in  McConnel  v.  Johnson,  3  111.  523.)* 

[(Commencement  as  in  Form  No.  826. y\^  The  said  Isaac  Johnson, 
bemg  duly  sworn,  states  that  the  above  named  Seth  Pratt  left  the 
state  of  Illinois  several  years  since  with  the  intention  of  removing 
from  the  state;  that  said  Pratt  has  not  since  returned  to  the  state, 
as  he  believes.  He  further  states,  that  said  Pratt,  as  he  is  informed 
and  believes,  does  not  reside  in  the  state  of  Illinois.  He  further 
states  that  the  above  named  Henry  H.  Haynie  conveyed  the  land  in 
controversy  in  this  suit,  on  the  8th  day  oi  April,  i830,  to  Samuel 
Stanfield;  that  said  Stanfield  subsequently  conveyed  the  said  land  to 
Nicholas  Selby,  who  subsequently  conveyed  the  same  to  James  Tucker, 
who,  as  this  defendant  believes,  subsequently  conveyed  the  same  to 
Seth  Pratt;  that  said  Seth  Pratt  conveyed  the  land  to  this  defend- 
ant on  the   16th   day  of  February,  i&33,  and  after  this  conveyance 

1.  Although  it  was  intimated  that  the  3.  For  forms  relating  to  applications 
facts  set  forth  in  this  plea  might  have  to  strike  out  in  pleadings,  generally, 
been  shown   under  the  general  issue,     see  the  title  Striking  Out. 

yet  the  court  permitted  the  defendant  to  4.  It   was   held    in   this  case   that  a 

allege  them  in  a  plea  puis  darrein  con-  person  ought   not  to  be  made  a  lessor 

tinuance.      Doe  v.  Collins,  7  Ala.  480  who  has  no  subsisting  title,  and   that 

(citing  Jackson  V.  McClaskey,  2  Wend,  on  the   affidavit  set   forth  in  the   text 

(N.  N.)  543).  the  court  properly  struck  out  amended 

2.  The  matter  in  or  to  be  supplied  counts  in  the  declaration  which  con- 
within  [  ]  does  not  appear  in  the  re-  tained  demises  in  the  names  of  Pratt 
ported  case,  but  should  be  inserted  in  and  of  Haynie. 

order  to  render  the  form  complete. 
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was  made,  the  above  lessor,  Murray  McConnel,  purchased  the  land, 
upon  an  execution  against  said  Seth  Pratt,  and  claims  the  land  under 
and  by  virtue  of  that  purchase,  as  defendant  believes.  This  defend- 
ant further  states,  that  he  does  not  believe  tnat  said  Haynie  or  Pratt 
ever  authorized  their  names  to  be  used  as  lessors  in  this  cause. 
This  defendant  is  satisfied  that  neither  Haynie  [n]  or  Pratt  have 
[hasj  any  claim  to  said  land,  or  any  desire  or  intention  to  prosecute 
suits  for  the  same. 

Isaac  Johnson. 
Subscribed  and  sworn  to  before  me  this  Slst  day  of  October,  iSS8. 

Wm.  Gordon,  J.  P. 


X.  DIVISION  OF  ACTION  AGAINST  SEVERAL  OCCUPANTS. 

THE   ORDER.  1 

Form  No.  8  1 8 1  .* 

(^Caption  and  title  of  court  and  cause  as  in  Form  No.  6957. ) 
It  appearing  by  the  allegations  of  the  answer^  of  Uriah  Heap,  one 
of  the  defendants  in  the  above  entitled  action,  that  said  Uriah  Heap 
occupies  in  severalty  the  parcel  of  land  in  the  said  Nicholas  Nicholbfs 
complaint  in  this  action,  described  as  follows,  to  wit:  {describing  the 
property  occupied  in  severalty  by  defendant  Uriah  Heap'),  and  that  the  said 
defendant  Oliver  Twist  occupies  in  severalty  the  remainder  of  said 
property  in  said  complaint  described,  being  {describing  the  remainder 
of  said  property  occupied  by  the  said  defendant  Oliver  Twist). 

On  motion  of  the  plaintiff  in  the  above  entitled  cause,  by  his  attor- 
ney, Daniel  Webster,  it  is  now  ordered  by  the  court  that  the  action  in 
the  above  entitled  cause  be  divided  into  two  actions,  to  wit,  one  by 
the  said  plaintiff  against  the  said  Uriah  Heap  to  recover  the  parcel  of 
land  which,  as  is  alleged  by  the  said  Uriah  Heap  in  his  answer,  is 
occupied  in  severalty  by  the  said  Uriah  Heap,  and  another  action  by 
the  said  plaintiff  against  the  said  Oliver  Twist  to  recover  the  parcel 
of  land  which,  as  is  alleged  by  the  said  Uriah  Heap  in  his  answer,  is 
occupied  in  severalty  by  the  said  Oliver  Tavist;  and  it  is  further 
ordered  that  the  plaintiff  shall  have  leave  to  file  separate  complaints 
against  the  said  Uriah  Heap  and  Oliver  Twist,  for  the  recovery  of  the 
parcels  of  land,  which,  as  is  alleged  by  the  said  Uriah  Heap,  are  in  the 
possession  of  said  Uriah  Heap  and  Oliver  Twist,  respectively,  and  that 
the  said  defendants  shall  have  leave  to  file  answers  to  such  com- 
plaints, so  to  be  filed,  as  they  may  be  advised.  {Concluding  as  in  Form 
No.  6957.) 

1.  For  the  formal  parts,  including  the  drawn  under  Birds.  Rev.  Stat.  N.  Y. 
commencement  and  conclusion  of  an  (1896),  p.  2666,  §323  (Code  Civ.  Proc,  § 
order   or  judgment   in   any  particular     1516). 

jurisdiction,    consult    the  titles    Judg-        3.  For   the   form  of   the  answer  re- 
MENTS  and  Orders.  ferred  to  in  the   text  see  supra,  Forni 

2.  The    form   given    in   the    text   is     No.  8168. 
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XI.  PRODUCTION  OF  AUTHORITY  OF  PLAINTIFF'S  ATTORNEY. 

For  the  forms  relating  to  the  authority  of  plaintiff's  attorney  to 
appear  in  ejectment  suits  see  the  title  Attorneys,  Forms  Nos.  3475- 
3480.1 

XII.  SURVEYS. 

For  forms  relating  to  orders  for  surveys  in  actions  and  proceedings 
in  which  real  estate  is  involved  see  the  title  Surveys. 

XIII.  AFFIDAVITS  AS  TO  SOURCE  OF  TITLE.2 

affidavit  setting  up  common  source. 

Form  No.  8182. 

(Precedent  in  Cairo,  etc.,  R.  Co.  v.  Parrott,  92  111.  196.)' 

\(Commenceme?tt  as  in  Form  No.  826.')^  James  A.  Parrott,  the  above 
named  plaintiff,  being  duly  sworn,  on  oath  states,  that  the  said  defend- 
ant claims  title  to  the  said  premises  in  question  in  this  suit  from 
William  Parrott,  and  that  plaintiff  claims  title  to  said  premises  from 
said  William  Parrott  and  John  Parrott,  brothers  of  the  said  plaintiff 
(affiant),  the  two  titles  being  from  a  common  source. 

James  A.  Parrott. 
Subscribed  and  sworn  to  before  me,  this  25th  day  of  January,  i877. 

John  A.  Reeve, 
[Clerk  of  Circuit  Court,  Alexander  County.]* 

1.  Statutory  Provisions.  —  In  the  fol-  that  the  authority  that  they  have  is  de- 
lowing  states,  it  has  been  provided  by  rived  from  some  person  or  persons  other 
statute  that  the  defendant  may  require  than  the  plaintiff,  and  who  have  no  suf- 
the  attorney  for  the  plaintiff  to  produce  ficient  authority  from  the  plaintiff,  and 
his  authority  for  instituting  the  action:  affiant  verily  believes  that   the  plaintiff 

Illinois.  —  Starr   &   C.    Anno.     Stat,  does  not  know  of"  the   existence  of  this 

(i8g6),  c.  45,  par.  15.  suit,  and  that  the  attorneys  who  prose- 

Michigan.  —  How.  Anno.  Stat.  (1882),  cute  the  same   have    not   sufficient  au- 

§  7803.  thority  therefor,  and  he  asks  that  they 

New  York.  —  Birds.  Rev.  Stat.  (1896),  be  compelled  to  show  by  what  authority 

p.  2666,  §  319  (Code  Civ.  Proc,  §  1512).  they  prosecute  this  suit  in  the  name  of 

See  also    the    precedents  in    Adams  A.  A.  Low." 

Ejectm.  iifi"]  et  seq.;    Humphrey's  Prec.  2.  For  the  fornial   parts  of  affidavits 

29;    Tillinghast's     F.  604    et   seq.;  Til-  in  any  particular  jurisdic  ion    consult 

linghast's  Adams  Ejectm.  423  etseq.  the  title  Affidavits. 

Affidavit  Deficient  for  Failure  to  State  3.  The  affidavit  given  in  the  text  was 

Facts. —  In  Low  z'.  Settle,  22  W.  Va.  389,  drawn    under   a    statute    subsequently 

the  following  affidavit  was  considered  embodied  in  Starr  &  C.  Anno.  Stat.  111. 

insufficient  because  it  did  not  state  facts  (1896),  c.   45,   par.   25,    which   provides 

sufficient    to  warrant  the  affiant's  con-  that   "  if  the   plaintiff    or  his  agent  or 

elusions:    "The    defendant,    Harrison  attorney,  will  state  on    oath,  upon  the 

Settle,  being  sworn,  says  that  the  plain-  trial  that  he  claims  title  through  a  com- 

tiff  in  the  above  suit  is,  as  he  verily  be-  mon  source  with  the  defendant,  it  shall 

lieves,  a  nonresident  of  this  State,  and  be  sufficient  for  him  to  show  title  from 

that  he  believes  that  the  attorneys  who  such  common  source  unless,  thedefend- 

have  brought  and  are  conducting  this  ant,  or  his  agent  or  attorney,  will  deny, 

suit  have  not  seen  and  consulted  per-  on  oath,  that  he  claims   title    through 

sonally  with  the  plaintiff,  and  that  the  such  source,  or  will  swear  that  he  claims 

said  attorneys  have  not  communicated  title  through  some  other  source." 

by  letter  directly  with  the  plaintiff,  and  4,  The  words  in  [  ]  do  not  appear  in 
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the  affidavit  as  it  is  reported,  but  should 
be  inserted  to  complete  the  form. 

Counter  Affidavit.  —  In  Smith  v. 
Laatsch,  1 14  111.  274,  the  defendants  filed 
an  affidavit  stating  that  they  claimed 
title  to  the  premises  from  a  source  other 
than  that  mentioned  in  the  plaintiffs' 
affidavit,  and  deposed  that  they  claimed 
title  as  follows:  First,  by  deed  of  Will- 
iam C.  Wright  and  wife  to  Wilhelm 
Goers,  dated  April  21,  1866;  second,  by 
deed  of  Wilhelm  Goers  and  wife  to 
Christ  Laatsch,  of  date  February  12, 
1874;  third,  by  descent  to  the  defendants 
as  widow  and  heir  of  the  said  Christ 
Laatsch;  fourth,  possession  under  said 
deeds  as  color  of  title  acquired  in  good 
faith,  and  payment  of  all  taxes  on  said 
premises  for  more  than  seven  successive 
years  prior  to  the  commencement  of  this 
suit,  by  defendants  and  those  under 
whom  they  claim. 

1.  For  the  lormal  parts  of  verdicts  in 
any  particular  jurisdiction  consult  the 
title  Verdicts. 

Verdicts  in  ejectment  proceedings  are 
set  out  in  the  following  cases: 

California.  —  Treat  v.  Laforge,  15 
Cal.  41;  Thompson  v.  Connolly,  42  Cal. 
314;  Morris  v.  De  Cells,  51  Cal.  57; 
Sheldon  v.  Mull,  67  Cal.  299. 

Connecticut.  —  Kinney  v.  Williams,  2 
Day  (Conn.)  68. 

Florida.  —  Elizabethport  Cordage  Co. 
V.  Whitlock,  37  Fla.  208. 

Georgia.  —  Akin  v.  Anderson,  19  Ga. 
229;  Roe  V.  Doe,  30  Ga.  608;  Bass  v. 
Irvin,  49  Ga.  437;  Knapp  v.  Harris,  60 
Ga.  402;  Smith  v.  Page,  72  Ga.  540. 

Illinois. — Goodhue  v.  Baker,  22  111. 
263;  Walker  v.  Armour,  22  111.  658; 
Ware  v.  Cratty,  66  111.  199;  Long  v. 
Linn,  71  111.  153;  Clark  v.  Day,  93  111. 
480. 

Iowa.  — Wise  v.  Hine,  i  Greene 
(Iowa)  62. 

Kansas.  —  Simpson  v.  Boring,  16 
Kan.  248. 

Massachusetts. — Cox  v.  Edwards, 
14  Mass.  493. 

Michigan.  —  Lockwood  v.  Drake,  i 
Mich.  15. 

Minnesota.  —  Cummings  v.  Taylor, 
21  Minn.  367. 

Mississippi.  —  Doe  v.  Ingersoll,  li 
Smed.  &  M.  (Miss.)  249. 

Missouri.  —  Meier  v.  Meier,  105  Mo. 
428. 

New  Jersey.  —  Humphreys  v.  Woods- 
town,  48  N.  J.  L.  590. 


Ohio.  —  Walker  v.  Devlin,  2  Ohio 
St.  603. 

Pennsylvania. — Correy  z*.  Caxton,  4 
Bin.  (Pa  )  140;  Lewis  v.  Lewis,  13  Pa. 
St.  79;  Steacy  v.  Rice,  27  Pa.  St.  75; 
Graeff  v.  De  Turk.  44  Pa.  St.  527;  Krebs 
V.  Stroub,  116  Pa.  St  405;  Stewart 
V.  Madden,  153  Pa.  St.  445;  Robeno  v. 
Marlatt,  136  Pa.  St.  36. 

Tennessee.  —  Van  Fossen  v.  Pearson, 
4  Sneed  (Tenn.)  363. 

West  Virginia.  —  Fulton  v.  Johnson, 
24  W.  Va.  97;  Williams  v.  Ewart,  29  W. 
Va.  661. 

Federal  Courts.  —  Mumford  v.  Ward- 
well,  6  Wall.  (U.  S.)  424;  Beals  v.  Hale, 
4  How.  (U.  S.)  37;  note  to  Deputron  v. 
Young,  134  U.  S.  242. 

See  also,  infra  Forms  Nos.  01 18, . 

For  precedents  of  special  verdicts  in 
ejectment  see  Law  &  Prac.  of  Ejectm., 
2d  ed.  (1741),  p.  184  et  seq.,  p.  217  et  seq., 
p.  246  et  seq.,  p.  261  et  seq.,  p.  268  et  seq., 
p.  276  et  seq. 

General  Role  as  to  the  Verdict.  —  If  it 
be  shown  that  the  plaintiff  has  a  right 
to  recover  possession  of  the  premises 
described  in  the  declaration,  a  general 
verdict  for  the  plaintiff  is,  as  a  general 
rule,  sufficient.    7  Encycl.  of  PI.  and  Pr., 

P-  344. 

Statutory  Provisions. —  In  many  states, 
statutes  have  been  enacted  with  refer- 
ence to  the  form  of  the  verdict  in  eject- 
ment, the  usual  provisions  being  that 
the  estate  of  the  plaintiff  in  the  premises 
shall  be  stated  and  that  the  premises 
shall  be  described  with  reasonable  cer- 
tainty: 

Alabama.  —  Code  (1896),  §§  1549,  1550. 

Florida.  —  Rev.  Stat.  (1892),  §  1515, 
subs.  I.     Patrick  v.  Young,  18  Fla.  50. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  45,  par.  30.  Long  v.  Linn,  71 
111.  152,  holding  that  it  is  essential  to 
comply  with  the  requirement  that  a 
verdict  for  the  plaintiff  must  specify 
his  estate  in  the  land. 

Iowa.  — Code  (1897),  §  4195.  Section 
4196  provides  that  a  general  verdict  in 
favor  of  the  plaintiff  entitles  him  to  the 
quantity  of  interest  or  estate  in  the 
premises  as  set  forth  and  described  in 
the  petition. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§7814,  7815.  Goodall  V.  Henkel,  60 
Mich.  383. 

Nevada.  —  Gen.  Stat.  (1885),  §  3280. 

New  Hampshire.  —  Pub.  Stat.  (r8gi), 
c.  288,  §  3,  which  provides  the  form  of 
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1 .  In  General. 

Form  No.  8183. 

(Precedent  in  Goodhue  v.  Baker,  22  111.  262.)* 

We  the  jury,  find  the  defendant  guilty,  and  the  estate  established 
in  the  plaintiff  to  be  an  estate  \nfee. 

[(^Signature  of  Eoreman.')]^ 

alleged  in  the  declaration,  viz.,  that  the 
defendant  entered  into  and  unlawfully 
withheld  the  land  from  the  plaintiff; 
and  that  the  finding  as  to  the  plaintiff's 
estate  was  sufficient. 

2.  The  signature  of  the  foreman  does 
not  appear  in  the  reported  case,  but 
should  be  added  to  complete  the  form. 

Other  Precedents.  —  In  Moore  v.  Dun- 
ning, 29  111.  130,  the  verdict  was  as  fol- 
lows: "  We  the  jury  find  the  issue  for 
the  plaintiff,  and  that  he  has  established 
on  the  trial  a  title  in  himself  in  fee 
simple,  in  and  to  the  lands  and  premises 
described  in  his  declaration,  and  that 
the  defendant  is  guilty  of  withholding 
the  possession  thereof,  as  charged  in  the 
plaintiff's  declaration,  and  we  assess  the 
plaintiff's  damages  at  one  cent." 

In  Haskins  v.  Wallet,  63  Tex.  215, 
the  verdict  was  in  the  following  form: 
"  We,  the  jury,  find  ior  the  plaintiff  ihs 
land  described  in  his  petition,  and 
assess  his  damages  at  the  sum  of  one 
cent." 

Omission  to  Specify  the  Prevailing  Party. 
—  In  Wise  v.  Hine,  i  Greene  (Iowa) 
62,  the  following  verdict  was  considered 
defective  because  it  did  not  in  express 
terms  show  that  the  jury  found  for  the 
plaintiff:  "  We,  the  jury,  find  the  right 
of  immediate  possession  and  owner- 
ship in  the  two  story  dwelling  south- 
west of  the  Rapids  Hotel,  which  was 
occupied  by  the  said  fames  H.  Wise 
as  a  grocery  and  store  in  town  of 
Keokuk,  and  assess  his  damages  for  the 
detention  thereof,  at  the  sum  of  one 
hundred  dollars  and  eighty-seven  cents." 

Nature  of  the  Plaintiff's  Estate.  —  In 
Drake  v.  Root,  2  Colo.  686,  the  verdict, 
omitting  the  caption  and  signature,  was 
as  follows: 

"We  the  jury  in  the  above  entitled 
cause,  find  the  defendants  guilty:  and 
we  find  that  the  plaintiff  is  the  owner 
of  the  premises  averred  in  the  decla- 
ration and  is  entitled  to  possession 
thereof." 

As  there  were  two  counts  in  the  dec- 
laration, differing  as  to  the  nature  of 
the  plaintiff's  estate  and  title,  the  ver- 
dict was  considered  bad  because  it  did 


the  verdict  when  the  defendant  pleads 
that  he  made  improvements  while  in 
adverse  possession. 

New  fersey.  —  Gen.  Stat.  (1895),  p. 
1288,  §§41,  42. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2667,  §  326  (Code  Civ.  Proc,  §  15 19), 
which  provides  that  the  verdict  must 
specify  the  estate  of  the  plaintiff, 
whether  it  is  in  fee  or  for  life  or  for  a 
term  of  years,  stating  for  whose  life  it 
is,  and  specifying  the  duration  of  the 
term  if  the  estate  is  less  than  a  fee. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5012,  providing  that  when  the  de- 
fendant sets  up  a  counterclaim  for 
improvements,  the  verdict  must  specifi- 
cally find  the  value  of  the  land  aside 
from  the  value  of  the  improvements 
thereon  and  the  separate  value  of  the 
improvements. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  320. 

Tennessee.  —  Code  (1884),  §§  3969, 
3971-3974;  Code  (1896),  §§  4988-4991. 

Washington. — 2  Hill's  Anno.  Stat. 
(1891),  §  533._ 

West  Virginia. — Code  (1891),  c.  90, 
§§  23-27. 

Wisconsin.  —  Sanb.  &  B,  Anno.  Stat. 
(1889),  §§  3084,  3085;  Stat.  (1898),  §§ 
3084,  3085. 

Where  there  are  nnmerons  plainti£Es  or 
defendants,  some  of  whom  only  have  a 
right  to  the  possession,  the  verdict 
should  specify  the  findings  for  the  dif- 
ferent parties  separately.  7  Encycl.  of 
PI.  and  Pr.,  p.  345. 

Award  of  arbitrators  in  ejectment  is 
set  out  in  Stokeley  v.  Robinson,  34 
Pa.  St.  315;  Galbraith  v.  Lunsford,  87 
Tenn.  93;  Nance  v.  Thompson,  i  Sneed 
(Tenn.)  323.  See  also  the  title  Arbitra- 
tion AND  Award,  vol.  2,  p.  33. 

Referee's  report  in  ejectment  is  set  out 
in  Seymour  v.  Hubbard,  62  Vt.  213. 
See  also  title  References. 

1.  In  Goodhue  v.  Baker,  22  111.  262, 
the  defendant  pleaded  the  general  issue 
only,  and  it  was  held  that  the  verdict 
set  forth  in  the  text  was  as  good  as  if 
it  had  found  in  terms  that  the  defend- 
ant wars  guilty  in  manner  and  form  as 
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Form  No.  8184. 

(Precedent  in  Clark  v.  Day,  93  111.  480.)* 

We,  the  jury,  find  the  defendant  guilty  of  withholding  from  the 
plaintiff  the  following  described  premises,  to-wit:  commencing  on 
Madison  street  fifty-seven  feet  from  corner  of  Hancock  and  Madi- 
son streets,  as  indicated  by  the  present  line  of  improvements,  running 
thence  sroen  feet  on  the  line  of  Madison  street,  thence  at  right  angles 
one  hundred  and  seventy-one  feet  to  the  alley,  thence  at  right  angles 
towards  Haiicock  street  to  the  line  of  lots  7  and  8,  thence  at  right 
angles  along  said  line  one  hundred  and  seventy-one  feet  to  the  place  of 
beginning;  and  we  further  find  that  the  plaintiff  hath  an  estate 
therein  in  fee  simple. 

\{Signature  of  foreman.y]^ 


2.  For  Part  of  Premises. 

Form  No.  8185. 

(Precedent  in  Kinney  v.  Williams,  2  Day  (Conn.)  68.)' 

In  this  case  the  jury  find,  the  defendant  has  done  wrong  and  dis- 
seisin in  manner  and  form  as  the  plaintiff  in  his  declaration  hath 
alleged,  so  far  as  respects  the  plaintiff's  right  in  his  mother's  dower; 


not  establish  the  nature  of  the  plaintiff's 
estate. 

Description  of  Premises.  —  In  Colorado 
Cent.  Consol.  Min.  Co.  v.  Turck,  4  U. 
S.  App.  290,  a  verdict  finding  the  issues 
joined  for  the  plaintiff,  and  that  the 
plaintiff  was  "  the  owner  in  fee  of  the 
lode  and  premises  described  in  the  com- 
plaint and  was  entitled  to  the  occupa- 
tion and  possession  thereof,"  was  not 
considered  bad  because  it  did  not  define 
the  boundaries  of  the  disputed  territory 
east  and  west,  in  feet  and  inches,  the 
premises  having  been  described  in  the 
complaint  with  all  reasonable  accuracy 
and  certainty. 

In  Lockwoodz/.  Drake,  i  Mich.  15,  the 
following  verdict  was  upheld  and  was 
not  considered  open  to  the  objection 
that  it  did  not  describe  the  property 
with  sufficient  definiteness:  "  The  jury 
find  for  the  plaintiff,  and  that  the  plain- 
tiff is  entitled  to  the  possession,  during 
her  lifetime,  of  the  one  undivided  third 
part  of  the  west  half  of  the  northeast 
quarter  of  section  numbered  twenty-one, 
and  east  half  of  the  northwest  quarter 
of  section  numbered  twenty-two,  in 
township  one  north,  of  range  eleven 
east,  in  the  county  of  Oakland  aind  state 
of  Michigan.  Also  the  west  half  of  the 
northwest  quarter  of  section  twenty-two 
and  the  east  half  of  the  northeast  quar- 
ter of  section  twenty-one,  in  township 
one  north,  of  range  eleven  east,  in  said 


county;  except  so  much  of  said  two  last 
described  portions  or  parcels  of  land  as 
is  contained  in  the  record  of  the  plat  of 
the  village  of  Royal  Oak,  recorded  in 
record  of  deeds  for  said  county  of  Oak- 
land, as  the  reasonable  dower  of  the 
said  plaintiff  in  said  premises." 

Special  Verdict.  —  In  Robinson's  F. 
(Va.)  178,  appears  the  commencement  of 
a  special  verdict  as  follows:  "  This  day 
came  the  parties  by  their  attorneys,  and 
thereupon  came  a  jury,  to  wit,  \Alex- 
ander  Bartholomew^  etc.,  who  being 
elected,  tried  and  sworn  the  truth  to 
speak  upon  the  issue  joined,  upon  their 
oath  returned  a  special  verdict  in  these 
words:" 

In  Minnesota,  a  verdict  in  ejectment 
must  be  either  general  or  special,  under 
Gen.  Stat.,  c.  66,  §  217,  and  a  finding  by 
the  jury  in  the  nature  of  an  award  of 
arbitrators  or  by  a  decree  in  chancery 
is  not  sufficient.  Cummings  v.  Taylor, 
21  Minn.  366;  to  which  case  reference 
is  made  for  a  verdict  in  improper  form. 

1.  In  Clark  v.  Day,  93  111.  480,  it  was 
held  that  although  the  verdict  given  in 
the  text  did  not  describe  the  premises 
as  precisely  as  it  might  have  done,  it 
was  not  too  indefinite  and  uncertain. 

2.  '  he  signature  of  the  foreman  does 
not  appear  in  the  reportea  case,  but 
should  be  added  to  complete  the  form. 

3.  On  amotion  in  arrest  of  judgment, 
it  was  held  that  this  verdict  was  not  too 
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and,  therefore,  find  for  the  plaintiff  to  recover  of  the  defendant  the 
seisin  and  quiet  possession  of  said  land,  being  two  acres  and  one- 
quarter,  as  described  in  the  distribution  of  his  mother's  dower, 
together  with^z;^  dollars  damages  and  his  cost:  And  as  to  the  resi- 
due of  the  demanded  premises,  the  jury  find,  that  the  defendant  has 
done  no  wrong  nor  disseisin. 

[(^Signature  of  foreman. ^)^ 


XV.  JUDGMENT.^ 

1.  Conditional  Order. 

Form  No.  8  i  8  6  . 
(Robinson's  F.  (Va.)  173.) 

John  Doe,  plaintiff,       1    In  ejectment  for  a  certain  tenement  in  the 
against  >•    city  oi  Lynchburg  \x\\htco\xvity  oi  Campbell, 

Richard  Roe,  defendant.  )  containing  half  an  acre  of  land,  and  num- 
bered in  the  plan  of  the  said  city  5J^.^,  with  the  appurtenances,  of  the 
demise  oi  James  Warfield. 


vague  and  uncertain  in  its  description 
of  the  premises. 

A  verdict  for  apart  only  should  specify 
such  part  with  the  same  certainty  as 
is  required  in  describing  the  land  in 
the  declaration.  7  Encycl.  of  PI.  and 
Pr.,  p.  346. 

1.  The  signature  of  the  foreman  does 
not  appear  in  the  reported  case,  but 
should  be  added  to  complete  the  form. 

2.  For  the  formal  parts  of  judgments 
and  orders  in  any  particular  jurisdic- 
tion consult  the  titles  Judgments  and 
Orders. 

Judgments  or  decrees  in  ejectment  suits 
are  set  out  in  full,  in  part  or  in  sub- 
stance in  the  following  cases: 

California.  —  Treat  v.  Laforge,  15 
Cal.  41;  Leese  v.  Clark,  28  Cal.  27;  Lee 
V.  Figg,  37  Cal.  329;  Lawrence  v.  David- 
son, 44  Cal.  178;  Green  v.  Swift,  50 Cal. 
454;  Kimball  v.  Stormer,  65  Cal.  116. 

Florida.  —  Elizabethport  Cordage  Co. 
V.  Whitlock,  37  Fla.  209. 

Illinois.  —  Moore  v.  Dunning,  29  111. 
131;  Johnson  v.  Shinkle,  50  111.  137; 
Ware  v.  Cratty,  66  111.  199, 

Iowa.  —  Wise  v.  Hine,  I  Greene 
(Iowa)  62. 

Kansas.  —  Jackson  v.  Latta,  15  Kan. 
218;  Leavenworth  Lodge  No.  2  v. 
Byers,  54  Kan.  328. 

Maryland.  —  Northern  Cent.  R.  Co. 
V.  Canton  Co.,  24  Md.  494. 

Michigan.  —  Rawson  v.  Parsons,  6 
Mich.  402;  Morse  v.  Hewett,  28  Mich. 
490. 


New  York.  —  Jackson  v.  Tuttle,  9 
Cow.  (N.  Y.)  233. 

North  Carolina.  —  Gilchrist  v.  Mid- 
dleton,  107  N.  Car.  676;  Southerland  v. 
Merritt,  120  N.  Car.  318. 

Ohio.  —  Slocum  v.  Lessee  of  Swan, 
4  Ohio  St.  162. 

Pennsylvania.  —  Pittsburgh,  etc.,  R. 
Co.  V.  Jones,  59  Pa.  St.  438. 

Texas.  —  Messner  v.  Giddings.  65 
Tex.  306. 

Federal  Courts.  —  Morgan  v.  Eggers, 
127  U.  S.  64. 

See  also  infra.  Forms  Nos.  8186 
to  8193. 

Ancient  Precedents.  —  For  a  precedent 
of  a  judgment  by  default  on  a  scire 
facias  in  ejectment  on  a  double  demise 
see  Law  &  Prac.  of  Ejectm.,  2d  ed. 
(1741),  p.  298. 

For  a  precedent  of  a  judgment  in 
ejectment  by  default,  by  nil  dicet  upon 
an  original,  see  Law  &  Prac.  of 
Ejectm.,  2d  ed.  (1741),  p.  299. 

For  a  precedent  of  a  judgment  for 
the  plaintiff  for  part,  and  the  plaintiff 
to  be  amerced  for  the  residue,  see  Law 
&  Prac.    of  Ejectm.,   2d  ed.   (1741),  p. 

303- 

For  a  precedent  of  a  judgment  in 
ejectment  by  original,  where  the  attor- 
ney says  he  is  not  instructed  to  make 
any  advance,  which  is  properly  called 
non  sum  informatus,  see  Law  & 
Prac.  of  Ejectm.,  2d  ed.  (1741),  p.  306. 

For  a  precedent  of  a  judgment  by 
non  sum  informatus  with  a  remittitur 
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This  day  came  the  plaintiff,  by  his  attorney,  and  filed  his  declara- 
tion against  the  defendant,  with  a  note  from  the  said  defendant  to 
Uriah  Heap^  and  an  affidavit  thereunder  written,  [and  also  a  state- 
ment shewing  the  amount  of  profits  and  other  damages  which  the 


damna  see  Law  &  Prac.  of  Ejectm., 
2d  ed.  (1741),  p.  302. 

For  precedent  of  judgment  in  eject- 
■  ment,  when  the  defendant  relinquisheth 
his  plea  and  confesseth  the  action  and 
a  writ  of  inquiry  is  awarded  for  the 
plaintiff,  see  Law  &  Prac.  of  Ejectm., 
2d  ed.  (1741).  p.  304. 

For  a  form  of  a  precedent  of  judg- 
ment that  plaintiff  recover  the  lands, 
remitteth  the  damages,  and  prayeth 
judgment  for  the  costs  of  increase, 
and  as  to  the  residue  of  the  land  the 
plaintiff  is  found  and  not  guilty,  see 
Law  &  Prac.  of  Ejectm.,  2d  ed.  (1741), 

P-  305- 

For  precedent  of  judgment  in  eject- 
ment for  plaintiff,  where  the  term  ex- 
pired before  the  judgment  given,  see 
Law  &  Prac.  of  Ejectm.,  2d  ed.  (1741), 
P-  307. 

For  precedent  of  judgment  in  eject- 
ment, where  one  of  the  defendants 
found  not  guilty  as  to  part  and  the 
other  not  guilty  as  to  all,  see  Law  & 
Prac.  of  Ejectm.,  2d  ed.  (1741),  p. 
307- 

For  precedent  of  judgment  for  the 
plaintiff,  after  a  verdict  at  the  bar  and 
a  writ  of  possession  awarded  and  the 
return  thereof,  see  Law  &  Prac.  of 
Ejectm.,  2d  ed.  (1741),  p.  308. 

For  a  precedent  of  a  judgment  in 
ejectment,  where  there  is  a  verdict 
against  several  defendants  of  several 
parcels  of  land  and  several  damages 
found,  and  costs  against  all,  see  Law 
&  Prac.  of  Ejectm.,  2d  ed.  (1741),  p. 
310. 

For  precedent  of  judgment  in  eject- 
ment for  the  plaintiff,  after  a  verdict, 
see  Law  &  Prac.  of  Ejectm.,  2d  ed. 
1741),  p.  298. 

The  decree  in  ejectment  as  set  out  in 
Davie  v.  Davie,  52  Ark.  225,  omitting 
the  formal  parts,  was  as  follows: 

"  Upon  consideration  whereof,  it  ap- 
pearingy.  D.  Garrison,  A.  /.  Garrison, 
Edward  Garrison,  Mrs.  M.  A.  Halla- 
mah,  Mrs.  M.  McCutcheti  and  //.  Q, 
Finch  are  entitled  to  have  and  recover 
of  and  from  the  defendant  one-fourth 
of  the  lands  in  controversy,  as  the  heirs 
at  law  of  Elizabeth  A.  Finch,  sister  of 
J.  C.  Davie,  deceased;  l\y&X.  Edward  N^. 
Davie  and  Mary  E.  Clement,  as  heirs  at 
law  to  Ashbourne  Davie,  brother  of  J. 


C.  Davie,  deceased,  are  entitled  to  have 
and  recover  of  and  from  the  defendant 
two-thirds  of  one-fourth  of  the  lands  in 
controversy,  it  is,  therefore,  considered, 
ordered  and  adjudged  by  the  court  that 
the  plaintiffs,  J.  D.  Garrison,  A.  J. 
Garrison,  Edward  Garrison,  M.  A. 
Hallaman,  M.  McCutchen  and  H.  Q. 
Finch,  have  and  recover  from  the  de- 
fendant one-fourth  of  the  lands  in  con- 
troversy, to-wit  {describing  the  land); 
and  that  the  plaintiff,  Edward  N',  Davie 
and  M.  E.  Clement,  have  and  recover 
of  the  defendant  two-thirds  of  one- 
fourth  of  the  above  described  tract  or 
parcel  of  land,  and  all  costs  herein  ex- 
pended. And  it  is  further  ordered  by 
the  court  that  this  cause  be  referred  to 
R.  H.  McCulloch,  as  Special  Master 
herein,  who  is  directed  to  take  and 
state  an  account  of  the  amount  of  pur- 
chase money  paid  or  expended  to 
Louis  H.  Weld  and  others  by  Caroline 
M.  Davie,  at  the  surrender  to  her  of 
their  title  bonds;  also,  the  amount  of 
taxes  paid,  and  all  valuable  and  lasting 
improvements  made  on  said  lands  by 
the  defendant  since  the  death  of  Mrs. 
Caroline  M.  Davie;  also,  the  amount  of 
the  reasonable  rental  value  of  said  land 
and  premises  from  the  year  1^82,  in- 
clusive, to  date.  The  Master  is  further 
instructed  to  charge  J.  D.  Garrison, 
A.J.  Garrison  and  Edward  Garrison, 
and  M.  A.  Hallaman,  Mrs.  M.  McCut- 
chen and  //.  Q.  Finch,  with  such  pro 
rata  or  proportional  part  of  the  one  thou- 
sand dollars  received  by  their  mother, 
Elizabeth  A.  Finch,  as  the  value  of  the 
land  herein  recovered  by  them  bears  to 
the  interest  she  was  entitled  to  in  the 
whole  estate,  both  real  and  personal,  of 
J.  C.  Davie,  with  6  per  cent,  interest; 
also,,  to  charge  M.  E.  Clement  with  such 
pro  rata  part  of  the  three  hundred  and 
thirty-three  dollars  received  by  her  as 
the  value  of  the  land  recovered  by  her 
bears  to  the  entire  interest,  real  and 
personal,  in  said  estate  of  y.  C.  Davie, 
with  6  per  cent,  interest,  and  report  at 
the  next  term  of  this  court." 

Order  for  judgment  in  favor  of  plaintiff 
in  ejectment  proceedings  is  set  out  in 
Lehman  v.  Hawley,  95  Pa.  St.  297. 

Order  for  judgment  in  ejectment 
proceedings  is  set  out  in  Kimball  v. 
Stormer,  65  Cal.  116,  as  follows,  to  wit: 
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plaintiff  means  to  demand.]^  Whereupon,  it  appearing  by  the  said 
affidavit  that  the  said  Uriah  Heap,  the  tenant  in  possession  of  the 
premises,  hath  been  duly  served  with  a  copy  of  the  said  declaration 
and  the  note  thereunder  written,  and  he  not  appearing  [although 
solemnly  called], ^  it  is  ordered  that  unless  he,  having  legal  notice  of 
this  order,  or  those  under  whom  he  claims,  or  some  or  one  of  them, 
do  appear  here  on  \.\i^  first  day  of  the  next  term,  and  make  himself, 
herself  or  themselves  defendant  or  defendants  in  this  suit  in  the  room 
of  the  said  Roe,  plead  the  general  issue,  confess  the  lease,  entry  and 
ouster  in  the  declaration  supposed,  and  enter  into  the  common  rule 
to  insist,  at  the  trial,  only  on  the  title,  judgment  shall  be  given  for 
the  plaintiff,  and  a  writ  of  possession  awarded  him. 


2.  By  Default.3 

Form  No.  8187. 

(Precedent  in  Morse  v.  Hewett,  28  Mich.  490.)* 

Lauren  K.  Hewett,   ) 

against  V  Ejectment. 

Benjamin  D.  Morse.  ) 

In  this  cause  the  default  of  the  defendant  for  want  of  an  appear- 
ance having  been  duly  entered  and  become  absolute,  whereby  the  said 
Lauren  K.  Hewett  remains  in  this  cause  undefended  against  the  said 
Benjamin  D.  Morse:  wherefore,  the  said  plaintiff  ought  to  recover 
against  the. said  defendant,  the  possession  of  the  premises  described 
in  the  declaration  of  the  said  plaintiff  in  this  cause,  together  with  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  expended; 

Therefore,  on  motion  of  William  A.  Clark,  attorney  for  the  plaintiff 
in  this  cause,  it  is  ordered  and  adjudged  by  the  court  now  here,  that 
the  said  plaintiff  do  recover  against  the  said  defendant  the  possession 
of  the  premises  aforesaid  according  to  the  description  thereof  con- 
tained in  the  said  declaration,  [to  wit,  all  that  lot  or  parcel  of  land 
described  as  follows:    {Here  describe  it  as  it  is  described  in  the  declara- 

"  Decision'.  are  to  be  omitted  if  no  statement    of 

[5«/i?rj<7r  Court,  County  of  Cb/wjfl.]  the  amount  of  profits  and  other  dam- 

Thos.  E.  Kimball'\  ages  be  filed. 

V.                 >•  2.  These  words  in  [  ]  can  be  omitted 

5'.  /.  Stormer.      )  when  the  order  is  entered  at  rules. 

Under  the  testimony  introduced  I  am  3.  For  a  judgment  by  default,  gen* 

of  the  opinion  that  at  the  time  this  ac-  erally,    see    the   title   Judgments   and 

tion   was  brought  the    defendant   had  Decrees. 

acquired  a  title  to  the  premises  in  con-  4.  The  judgment  set  forth  in  the  text 

troversy,  by  virtue  of  the  provisions  of  was  considered  suflScient  on   collateral 

the  Statute  of  Limitations.     Judgment  attack,  although    the    words    enclosed 

is  therefore  ordered  for  the  defendant."  by  [  ]  were  omitted;  but  the  court   did 

{"Signed  by  the  Judge!)  not    consider    the    judgment  formally 

Petition  for  rule  to  open  judgment  in  accurate,  and  was  of  the  opinion  that  it 

ejectment  is  set  out  in  Gibson  v.  Vetter,  was  not  technically  sufficient,   in   view 

162  Pa.  St.  26.     See  also  the  title  Judg-  of  the  provisions  of  Mich.  Comp.  Laws, 

MENTS  AND  DECREES.  §  6234,  to  omit  to  describe  the  premises 

1.  These  words  which  appear  in  [  ]  except  by  reference  to  the  declaration. 
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iion)\-}'  and  that  the  said  plaintiff  have  a  writ  of  possession  therefor; 
and  it  is  furcher  ordered  and  adjudged  by  the  said  court  that  the  said 
plaintiif  do  recover  against  the  said  defendant  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  to  be  taxed,  and  that 
the  said  plaintiif  have  execution  therefor. 

[(^Signature  of  fudge. y^^ 

3.  On  Failure  of  Defendant  to  File  Abstract  of  Title. 

Form  No.  8i88. 

(Precedent  in  Lehman  v.  Howley,  95  Pa.  St.  297.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  1088?)^  And  now,  to  wit, 
April  nth,  i%80,  it  appearing  to  the  court  that  the  defendant  has 
failed  to  file  an  abstract  of  title  and  statement  of  defense  as  required 
by  the  rules  of  court,  and  it  further  appearing  to  the  court,  from  the 
abstract  of  title  and  statement  filed  by  the  plaintiff,  that  the  plaintiff 
is  entitled  to  recover  the  premises  described  in  the  writ  from  the 
defendant,  it  is  ordered  that  judgment  be  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  premises  described  in 
the  writ,  with  costs.     [(^Concluding  as  in  Form  No.  1088. ^^ 

4.  After  Issue  Joined  and  Trial.^ 


1.  The  matter  to  be  supplied  within  [  ] 
^oes  not  appear  in  the  reported  case,  but 
should  be  added  to  complete  the  form. 

Judgment  by  Default.  —  Another  form 
of  such  a  judgment  is  given  in  Robin- 
son's F.  (Va.)  174,  which,  omitting  the 
formal  parts,  is  as  follows:  "This  day 
•came  the  plaintiff  by  his  attorney,  and 
it  appearing,  by  the  affidavit  of  Thomas 
Kisheill  that  Uriah  Heap,  tenant  in 
possession  of  the  premises,  hath  been 
duly  served  with  a  copy  of  the  con- 
ditional order  made  in  this  cause,  and 
he  not  appearing  although  solemnly 
called,  it  is  considered  by  the  court  that 
the  plaintiff  recover  against  the  defend- 
ant his  term  yet  to  come,  of  and  in  the 
tenement  aforesaid,  with  the  appurte- 
nances: Whereupon  the  plaintiff  prays 
a  writ,  to  the  sheriff  of  the  said  county 
to  be  directed,  to  cause  him  to  have  his 
possession  of  his  term  aforesaid,  yet  to 
come;  and  to  him  it  is  granted,  return- 
able here"  (Here  insert  the  return  day). 

Judgment  by  Confession.  —  A  form  of 
such  a  judgment  is  given  in  Robinson's 
F.  (Va.)  174,  which,  omitting  the 
formal  parts,  is  as  follows:  ''''Uriah 
Heap,  on  his  motion,  is  admitted  defend- 
ant in  this  suit,  in  the  room  of  the  said 
Roe.  And  thereupon,  in  his  proper 
person,  he  comes  and  says  that  he  can- 
not gainsay  the  plaintiff's  action,  and 


agrees  that  judgment  may  be  entered 
for  the  plaintiff  for  his  term  yet  to  come, 
of  and  in  the  tenement  aforesaid,  with 
the  appurtenances:  Therefore,  with  the 
assent  of  the  plaintiff,  it  is  considered 
by  the  court  that  the  plaintiff  recover 
against  the  said  defendant  his  term 
aforesaid.  And  a  writ  is  awarded  the 
plaintiff,  to  the  sheriff  of  this  county  to 
be  directed,  to  cause  him  to  have  his 
possession  of  his  term  aforesaid." 

For  a  judgment  by  confession,  gen- 
erally, see  the  title  Confession  of 
Judgment,  vol.  5,  p.  46. 

2.  This  judgment  was  rendered  pur- 
suant to  rule  90,  §g  I,  2;  and  no 
objection  was  made  to  the  form  of  the 
judgment,  but  it  was  held  that  the 
plaintiff's  abstract  did  not  present  facts 
warranting  the  judgment. 

3.  Statutory  Provisions. —  In  the  follow- 
ing states,  special  statutes  have  been 
enacted  with  reference  to  the  form  of  a 
judgment  in  ejectment: 

Arizona.  — Rev.  Stat.  (1887),  §  3142. 

Florida.  — Rev.  Stat.  (1892),  §  1515, 
subs.  2. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  45,  par.  32. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§7818. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  288,  §  4. 


7  E.  of  F.  P.  —  24. 
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a.  In  Favor  of  Plaintiff. 
(1)  As  Prayed  by  Plaintiff. 

Form  No.  8189. 

(Precedent  in  Alexander  v.  Wheeler,  107  Ala.  471.) 

\(^Title  of  court  and  cause  as  in  Form  No.  3433 -^Y  Came  the  par- 
ties by  their  attorneys  this  the  5M  day  of  September.,  iS89,  and  issue 
being  joined,  whereupon  came  a  jury  of  good  and  lawful  men,  to  wit, 
Jo/in  £>.  Walker  and  eleven  others,  who  having  been  duly  impaneled, 
sworn  and  charged  according  to  law,  do  upon  their  oaths  say:  We 
the  jury  find  the  issue  for  the  plaintiff  for  the  lands  embraced  in  the 
complaint,  and  known  as  the  "'■Nook"  containing  about  one  acre,  in 
the  northeast  corner  of  the  west  half  of  the  northeast  quarter  of 
section  ten  (iC>),  township  thirteen  (^13^  of  range  eleven  (^li)  in  Cleburne 
county,  Alabama,  and  assessed  the  plaintiff's  damages  for  the  rents 
and  occupation  at  the  sum  oi  fifty-six  98-100  dollars.  And  we  further 
find  that  the  original  fence  row  beginning  at  the  points  from  where  it 
leaves  the  nook  of  one  acre  on  the  northeast  corner  of  said  eighty  acres, 
of  land,  and  running  thence  west  to  the  northwest  corner  of  said 
original  fence  row;  thence  south  to  the  center  of  said  section,  along 
said  original  fence  row;  and  thence,  along  said  original  fence  row, 
east  to  the  Big  Creek — are  the  true  northern,  western,  and  southern 
boundary  lines  of  the  W.  1-2  of  the  N.  E.  l-Jf.  of  section  10,  township 
13  range  11,  except  as  to  the  boundary  line  of  the  one  acre  nook.  It 
is  therefore  considered  by  the  court  that  the  northern,  western  and 

New  fersey. — Gen.    Stat.    (1895),    p.  of  the  land,  omitting  the  formal  parts, 

1288,  §§  41,  42.  was  as  follows:    "  Now  come  the  parties 

New  Mexico. — Comp.   Stat.  (1884),  §  by  attorneys  and  all  and  singular  the 

2267,  matters  being  heard  before   the  court 

Tennessee.  —  Code  (1884),  §  3975;  Code  without  a  jury,  the  court  doth  find  that 

(1896),  §4992.  the  defendants  are  guilty  of  trespass  and 

West  Virginia.  —  Code  (1891),  c.   90,  ejectment  as  complained  of  in  the  peti- 

§  29.  tion.     It  is  therefore  adjudged  by  the 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat,  court  that  plaintiff  have  and  recover  of 

(1889),  §  3086;  Stat.  (1898),  §  3086.  the  defendants  the   possession  of   the 

Judgment  mast  Follow  Verdict.  —  The  following  described  real  estate,  situate 

judgment  should  follow  the  verdict,  but  in    Carroll    county,    Missouri,    to    wit: 

if  the  verdict  as  rendered  by  the  jury  is  (describing  the  land);    and    the  plaintiff 

not   in    proper    form,    the    court    may  recover  of  the  defendants  his  costs,  and 

change  its  form,  provided   the  finding  have  writ  of  restitution  and  execution." 

concludes  the  issues.     7  Encycl.  of  PI.  This  judgment  was  held  to  be  erro- 

and  Pr.,  p.  349.  neous,  not    on  account   of  its  frame  or 

Finding   as   to   Ouster.  —  The    court's  form,  but   because   the   description    of 

finding  as  to  the  ouster  is  not  insulB-  the  premises    therein  did  not  embrace 

cient  because  it  does  not  state  that  the  the  lands  sued  for. 

defendant  "wrongfully"  withheld  the  Completeness     and     Certainty.  —  The 

property.     Johnson  v.  Vance,   86  Cal.  judgment  must  be   complete  and  cer- 

128.  tain   in    itself.     Bell   v.  Otts,  loi  Ala. 

1.  The  matter  to  be  supplied  within  186;  in  which  case  the  following  was 

[  ]  does  not  appear  in  the  reported  case,  considered  a  mere  memorandum  by  the 

but  should  be  inserted  to  complete  the  clerk  and  not  a  judgment:  "  This  day 

form.  came    the    parties    by  their   attorneys. 

Another  Precedent.  —  In    Bricken   v.  and  the  demurrers  to  pleas  being  sus- 

Cross,  140  Mo.   169,   the   judgment  in  tained  by  the  court,  the  material  facts 

favor  of  the  plaintiff  for  the  possession  therein  averred  being  proved  under  the 
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southern  boundary  lines  of  the  W.  1-2  of  the  northeast  quarter  of 
section  ten  {10),  township  thirteen  (13),  range  e/even  (11)  west  of  the 
one  acre  nook  in  the  northeastern  corner  of  said  land  begins  at  a  point 
where  the  original  fence  row  adjoins  said  one  acre  nook,  and  runs 
thence  west  to  the  northwest  corner  of  said  original  fence  row,  along 
the  fence  row;  thence,  along  the  original  fence  row,  south  to  the 
center  of  the  section;  thence  along  the  original  fence  row  east  to  the 
Big  Creek.  And  it  is  further  considered  by  the  court  that  the  plain- 
tiff have  and  recover  of  the  defendant  one  acre  of  land  lying  and 
being  in  the  northeast  corner  of  the  west  half  of  the  northeast 
quarter  of  section  ten  (10),  township  thirteen  (13)  of  range  eleven  (11) 
in  Cleburne  county,  Alabama,  known  as  the  ^^  Nook,''  and  all  the  costs 
in  this  behalf  expended,  for  which  let  execution  issue. 

,  Form  No.  8190.' 

State  of  Michigan. 

The  Circuit  Court  for  the  County  of  Lenawee. 

At  a  session  of  the  Circuit  Court  for  the  County  of  Lenawee,  held 
at  the  court-room  in  the  city  of  Adrian  on  tht.  fifteenth  day  of  Septem- 
ber, A.  D.   i?,98. 

Present,  Hon.  John  Marshall,  Circuit  Judge. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  jury  by  whom  the  issue  joined  in  this  cause  was  tried,  having 
found  by  their  verdict  that  the  said  defendant  is  *  guilty  of  unlaw- 
fully withholding  from  the  said  plaintiff  the  premises  described  in  his 

general  issue;  and  issue  being  joined,  etgkf  cents  for  its  costs  and  charges  by 

thereupon  came  a  jury  of  twelve  good  it  about  its  suit  in  this  behalf  laid  out 

and   lawful  men,  to-wit:   ^.    IV.  Beck  and  expended.     And  the  said  defend- 

and    eleven    others,    who    being    duly  ant  in    mercy,  etc.     Memorandum:  — 

sworn  and  impaneled  according  to  law  July jrd,  i86j,  judgment  on  award  for 

on  their  oaths  say  {setting  out  the  ver-  the  plaintiff  for  property,  one  cent  dam- 

dict  in  which  the  land  was  described^,  and  ages  and  costs." 

judgment  is  rendered  against  defend-  Theforegoing  judgment  was  affirmed 
ants  Samuel  Mace  and  Henry  Edwards  on  appeal  over  the  defendant's  objec- 
for  the  land  sued  for,  together  with  all  tion  that  the  judgment  was  "  for  the 
the  costs  in  this  behalf  expended  for  land  described  in  the  declaration,  and 
which  execution  may  issue."  not  for  that  mentioned  in  the  award. 
Judgment  on  Award.  —  In  Northern  the  same  land  being  described  in  both. 
Cent.  R.  Co.  v.  Canton  Co.,  24  Md.  In  Action  Between  Co-tenants.  —  In 
494,  the  court  overruled  exceptions  to  Lillianskyoldt  v.  Goss,  2  Utah  292,  a 
a  referee's  award,  and  proceeded  to  ren-  judgment  in  favor  of  a  tenant  in  com- 
der  judgment  in  the  following  words:  mon  against  his  co-tenant,  omitting  the 
"Therefore  it  is  considered  by  the  recitals  as  to  the  verdict,  was  as  fol- 
Court  here,  that  the  said  plaintiff  re-  lows:  "Wherefore,  by  virtue  of  law  by 
cover  against  the  said  defendant  his  reason  of  the  premises  aforesaid,  it  is 
term  aforesaid,  yet  to  come  and  unex-  ordered  and  adjudged  that  said  plain- 
pired,  of  and  to  the  lands  and  premises  tiff  be  restored  as  joint  owner  and  ten- 
aforesaid  mentioned  and  described  in  ant  in  common  with  the  defendant,  to 
the  declaration,  aforesaid  with  the  ap-  the  possession  of  the  following  de- 
purtenances,  as  well  the  said  sum  of  scribed  premises,  and  the  water  thereon 
one  cent,  the  damages  aforesaid,  by  the  and  water  privileges  incident  thereto, 
arbitrator  in  form  aforesaid  awarded,  to-wit:"  {describing  the  premises). 
as  the  sum  of   six  dollars   and  eighty-  1.  Michigan.  —  Laws  (1891),  No.   70. 
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declaration  in  this  cause,  as  follows,  to  wit:  {describing  the  premises), 
and  that  the  said  plaintiff  is  well  entitled  to  hold  the  same,  and  hav- 
ing assessed  the  damages  of  the  said  plaintiff  by  reason  thereof,  over 
and  above  his  costs  and  charges  by  him  about  his  suit  in  this  behalf 
expended,  at  the  sum  of  hvetity-five  hundred  dollars.  Therefore,  it  is 
considered  that  the  said  plaintiff  do  recover  against  the  said  defend- 
ant the  possession  of  the  ^aid  premises,  according  to  the  verdict  of 
the  jury  aforesaid,  and  that  he  have  a  writ  of  possession  therefor, 
according  to  the  force,  form  and  effect  of  his  said  recovery.  And  it 
is  further  considered  that  the  said  plaintiff  do  recover  against  the 
said  defendant  his  damages  by  the  jurors  in  form  aforesaid  assessed, 
together  with  his  costs  and  charges  aforesaid  to  be  taxed,  and  that 
the  said  plaintiff  have  execution  thereof. 

John  Marshall,  Circuit  Judge. 


(2)  For  a  Portion  of  the  Land. 

Form  No.  8  i  9  i  . 

(Precedent  in  Sheldon  v.  Atkinson,  38  Kan.  15.)' 

[State  of  Kansas,  )  In  the  District  Court  in  and  for  the  county 

Franklin  County,  j      *  and  state  aforesaid. 


1.  There  were  no  comments  on  the 
frame  of  the  judgment  set  forth  in  the 
text  and  the  judgment  was  affirmed. 

Findings  of  Court  on  Which  Judgment 
was  Rendered.  —  Plaintiff  commenced 
action  against  defendant  to  recover  the 
possession  of  certain  lands,  in  his  peti- 
tion described,  on  May  31,  1884.  On 
June  26,  1884,  defendant  filed  an  an- 
swer containing  general  denial  and  set- 
ting up  the  statute  of  limitations.  On 
January  7,  1885,  plaintiff  filed  a  verified 
reply  denying  generally  the  new  mat- 
ter alleged  in  answer.  At  the  Septem- 
ber term,  1885,  trial  was  had,  and  the 
court  having  heard  the  evidence  and 
arguments  of  counsel,  took  the  case 
under  advisement,  and  on  April  17, 
1886,  and  at  the  April  term  of  the  court, 
made  the  following  findings: 

"  1st.  At  the  commencement  of  this 
action  the  defendant,  Robert  Atkinson, 
did  unlawfully  withhold  from  plaintiff, 
H.  F.  Sheldon,  the  possession  of  the 
following  described  tracts  of  land,  to 
wit:  {describing  the  premises'). 

2n(i.  At  the  commencement  of  this 
action  the  said  defendant  did  unlaw- 
fully withhold  from  the  plaintiff  the 
possession  of  the  remainder  of  the 
tract  of  land  in  plaintiff's  petition  men- 
tioned, to  wit:"  (describing  the  prem- 
ises). 


Subsequently,  both  plaintiff  and  de- 
fendant filed  motions  for  a  new  trial, 
both  of  which  motions  were  overruled, 
and  on  April  17,  1886,  the  court  ren- 
dered the  judgment  given  in  the  text, 
as  set  out  in  Form  No.  0127. 

See  also,  for  other  findings  of  similar 
character, Wilkins  v.  Tourtellot,  42  Kan. 
180;  Meredith  v.  Meredith,  54  Kan.  151; 
Leavenworth  Lodge  v.  Byers,  54  Kan. 
325;  McKinnis  v.  Scottish  American 
Mortgage  Co.,  (Kan.  1895)39  Pac.  Rep. 
1018;  Freeman  v.  Moffit,  119  Mo.  289. 

Another  form  of  such  a  judgment  for  the 
plaintiff  for  less  land  than  the  quan- 
tity stated  in  the  declaration  is  given 
in  Robinson's  F.  (Va.)  180,  the  words 
quoted  being  intended  to  follow  a 
recital  of  the  verdict:  "  Therefore  it  is 
considered  by  the  court  that  the  plain- 
tiff recover  against  the  defendant  his 
term  yet  to  come,  of  and  in  the  400 
acres  of  land  in  the  said  verdict  speci- 
fied, being  part  of  the  lands  in  the  dec- 
laration mentioned,  together  with  his 
damages  assessed  as  aforesaid,  and  his 
costs,  etc.  And  as  to  the  residue  of  the 
premises  in  the  declaration  mentioned, 
it  is  considered  that  the  plaintiff,  for  his 
false  clamor,  be  in  mercy,  etc..  and 
that  the  defendant  go  thereof  without 
day.*  Whereupon  the  plaintiff  prays, 
etc." 
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H.  F.  Sheldotiy  plaintiff, 

against 

Robert  Atkinson^  defendant.]^ 

It  is  adjudged  and  decreed  that  the  plaintiff,  H.  F.  Sheldon^  have 
and  recover  from  said  Robert  Atkinson^  defendant,  the  possession  of 
the  following-described  lands  and  tenements,  to  wit:  Commencing 
at  a  point  9S5  feet  south  and  JfiO  feet  west  of  N.  E.  corner  of  N.  E. 
1-4  of  N.  E.  1-4  of  sec.  ^,  T.  i7,  R.  ld\  running  thence  west  to 
Southern  Kansas  railway,  thence  south  36  feet,  thence  east  to  a 
point  86  feet  south  of  the  place  of  beginning,  thence  north  86  feet 

to  beginning;  together  with  his  costs,  taxed  at  % .     And  it  is 

further  ordered  and  decreed  by  the  court,  that  the  said  Robert 
Atktnso?i,  defendant,  doth  not  unlawfully  withhold  from  said  IT.  F. 
Sheldon,  plaintiff,  the  possession  of  the  following-described  tract  of 
land,  to  wit:  Commencing  985  feet  south  of  the  N.  E.  corner  of 
N.  E.  1-4  of  N.  E.  1-4  of  sec.  2,  T.  17,  R.  19,  Franklin  county  \  running 
thence  west  JfOO  feet,  thence  south  86  feet,  thence  east  JfiO  feet, 
thence  north  86'ittt  to  beginning,  as  said  plaintiff  has  in  his  petition 
alleged. 

[(^Signature  of  Judge. ^Y" 

(3)  Conditional  Judgment. 

Form  No.  8x92. 

(Precedent  in  Southerland  v.  Merritt,  120  N.  Car.  318.) 

[(  Title  of  court  and  cause  as  in  Form  No.  6068. )]  ^  This  cause  coming 
on  to  be  heard  before  his  honor,  E.  W.  Timberlake,  J.,  and  a  jury, 
and  the  jury  having  found  that  the  balance  due  on  the  mortgage  debt 
is  fifty  and  56-100  dollars  and  the  annual  rental  value  of  mortgaged 
land  is  ten  dollars  per  year,  and  it  being  admitted  by  the  answer  of 
the  defendant  that  he  took  possession  of  the  mortgaged  land  in 
January,  x2>92,  and  has  held  said  land  for /<?«r  years,  and  that  the 
'total  amount  of  said  rent  is  forty  do\\a.rs,  and  the  jury  having  found 
that  the  defendant  bought  at  his  own  sale  in  a  pretended  foreclosure 
in  iS92,  it  is,  on  motion  ofy^.  D.  Kerr,  ^.ttovney  for  plaintiff,  con- 
sidered and  adjudged  that  the  sum  oi  forty  dollars  of  annual  rental 
value  by  the  jury  be  applied  to  the  payment  and  satisfaction  of  the 
mortgaged  debt,  and  the  register  of  deeds  of  Duplin  county  enter  on 
the  record  in  his  office  of  the  registry  of  the  mortgage  made  by 
James  Southerland  and  wife,  Caroline  V.  Southerland,  to  Lewis  Herring, 
a  credit  of  forty  dollars  on  said  mortgage,  and  that  the  defendant 
recover  of  the  plaintiff  ten  and  56-100  dollars,  the  balance  due  of  the 
said  mortgage  debt;  and,  after  paying  off  the  debt  as  found  due  on 
said  mortgage  indebtedness,  it  is  further  considered  that  the  deeds 
made  hy  David  IV.  Merritt  to  T.  G.  Powell,  and  the  deed  made  by  T. 
G.Powell  to  David  W.  Merritt,  for  the  land  described  in  the  com 
plaint,  are  hereby  adjudged  null  and  void,  and  the  register  of  deeds 

1.  The  matter  to  be  supplied  within     case,  but  should  be  added  to  complete 
[  ]    does   not   appear  in    the   reported     the  form. 
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shall  enter  on  said  record  the  words  "  Cancelled  by  order  of  the 
Superior  Court  of  Duplin  county  at  the  December  Term,  iS95,"  on  both 
of  said  deeds  now  on  record  in  this  office.  It  is  further  considered 
and  adjudged  that  the  plaintiff  is  the  owner  of  and  entitled  to  the 
possession  of  the  lands  described  in  the  complaint,  and  that  the 
clerk  of  this  court  will  issue  his  writ  ejecting  the  defendant  from  the 
possession  of  said  lands  and  putting  the  plaintiff  in  possession  of  said 
lands  as  soon  as  the  plaintiff  shall  pay  said  balance  of  Un  56-100 
dollars  due  on  the  mortgage  debt  as  aforesaid.  Y{.Date,  and  sigtia- 
iure  of  Judge  as  in  Form  No.  6068. yy- 

b.  In  Favor  of  Defendant." 
Form  No.  8193.^ 

{Commencing  as  in  Form  No.  8190  and  continuing  to  *)  not  guilty 
of  unlawfully  withholding  from  the  said  plaintiff,  Johti  Doe,  the 
premises  in  the  said  plaintiff's  declaration  in  this  cause  mentioned  and 
described  in  manner  and  form  as  the  said  plaintiff  has  in  his  said 
declaration  alleged. 

Therefore,  on  motion  of  John  C.  Calhoun,  attorney  for  the  said 
defendant,  it  is  ordered  and  adjudged  by  the  court  now  here,  that  the 
said  plaintiff  take  nothing  by  his  suit,  and  that  the  said  plaintiff  do 
go  thereof  without  day. 

And  it  is  further  ordered  and  adjudged  by  the  said  court,  that  the 
said  defendant  do  recover  against  the  said  plaintiff  his  costs  and 
charges  by  him  about  his  defense  in  this  behalf  expended,  to  be  taxed, 
and  that  the  said  defendant  have  execution  therefor.  {Concluding  as 
in  Form  No.  8190.) 

XVI.  WRIT  OF  POSSESSION.* 

1,  The  matter  to  be  supplied  within  legal  title  of  the  land  to  him  from  the 
[  ]  does  not  appear  in  the  reported  case,  lessor  of  the  plaintifif,  without  any  con- 
but  should  be  inserted  to  complete  the  dition  proper  in  equity  to  be  on  him 
form.  imposed:    Therefore  it  is  considered  by 

2.  Judgment  for  the  Defendant. —  If  the  court  that  the  plaintiff  take  nothing 
the  verdict  be  for  the  defendant,  the  by  his  bill  but  for  his  false  clamor  be 
judgment  should  be  that  he  go  without  in  mercy,  etc.,  and  that  the  defendant 
day  and  that  he  recover  his  costs,  as  in  go  thereof  without  day,  and  recover 
other  cases.  7  Encycl.  of  PI.  and  Pr.,  p.  against  the  lessor  of  the  plaintiff  his 
350.  costs  by  him  about  his  defense  in  this 

Judgment    for    Defendant  Entitled   to  behalf  expended." 

Conveyance  of  Legal  Title — In   Robin-  3.   Michigan. — Laws  (1891),  No.  70. 

son's  F.  (Va.)  178,  the  form  of  a  judg-  4.  For  writs  of  possession,  generally, 

ment    for   the   defendantr  when    he   is  see  the  title  Possession,  Writs  of. 

entitled  to  a  conveyance  of  the   legal  Writs  of   ejectment   are   set   out   in 

title    from    the  vendor   or   his  heirs  is  Pepp.  &  L.  Dig.  (Pa.),  p.   1690,  §  i;  Vt. 

given  as  follows:    "This  day  came  the  Stat.   (1894),  p.  870;   Mehlin  v.    Ice,  56 

parties  by  their  attorneys,   and  there-  Fed.   Rep.  14. 

upon  the  special  verdict  found  in  this  For  precedent  of  execution  (writ  of 

cause    being   maturely  considered,  the  habere  facias   possessionem),  or  a  writ 

court  is  of  opinion  that  the   defendant  to  cause  the  plaintiff  to  have  his  pos- 

would  in  equity  be  entitled  to  specific  session  of  the  tenements    in   question 

execution    of    the    contract  found    by  with  a  fieri  facias  for  costs,  see  Law  & 

the  verdict,  and  to  a  conveyance  of  the  Prac.  of  Ejectm.,  2d  ed.  (1741),  p.  312. 
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1.  In  General. 

Form  No.  8194. 

(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  45,  par.  42.)' 

The  People  of  the  State  of  Illinois,  to  the  Sheriff  of  Cook  Q,o\xnX.\: 

Whereas,  Nicholas  Nicholby  has  lately,  in  the  circuit  court  held  in 
and  for  the  county  oiCook,  by  the  judgment  of  said  court,  recovered 
against  Uriah  Heap  one  messuage,  etc.,  (describing  the  premise s^^  which 
said  premises  have  been  and  are  still,  unjustly  withheld  from  the  said 
Nicholas  Nicholby  by  the  said  Uriah  Heap,  whereof  he  is  convicted  as 
appears  to  us  of  record;  and  forasmuch  as  it  is  adjudged  in  the  said 
court  that  the  said  Nicholas  Nicholby  have  execution  upon  his  said 
judgment  against  the  said  Uriah  Heap,  according  to  the  force,  form 
and  effect  of  his  said  recovery;  therefore,  we  command  you  that, 
without  delay  you  deliver  to  the  S2\d^  Nicholas  Nicholby  possession  of 
the  premises  so  recovered,  with  the  appurtenances;  and  that  you 
certify  \to  the  said  court]  on  (Here  insert  the  return  day^  in  what  man- 
ner you  shall  have  executed  this  writ.  (If  there  be  costs  to  be  collected^ 
the  proper  clause  may  be  here  inserted,  or  a  separate  execution  may  be  issued 
therefor^ 

Witness:  John  S.  Beach,  clerk  of  the  said  court,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight. 

(seal)  John  S.  Beach,  Clerk. 

2.  With  Execution  on  Money  Judgment.^ 

Form  No.  8195. 

(Vt.  Stat.  (1894),  §  5417,  Form  5.) 

State  of  Vermont,      \  To  any  sheriff  or  constable  in  the  state,  or  to 

Orange  County,  ss.   \      Samuel  Lynch,  an  indifferent  person.  Greeting: 

Whereas,  Nicholas  Nicholby  of  Chelsea  in  the  county  of  Orange,  by 

A  return  to  a  writ  of  possession  is  set  Bennethum    v.    Bovvers,    130    Pa.    St. 

out  in  Jones  v.  Lofton,  16  Fla.  195,  as  333. 

follows:  Return  to  writ  of  hab.  fa.  poss.  is  set 

"  Received  this  writyawwary  70,  i87<J;  out   in  Weakland  v.   Hoffman,   50  Pa. 

executed  the  S3ime January  11,  1876,  by  St.  513. 

delivering  to  the  within  named  Alexan-  1.  See  also  the  precedents  in  Adams 

der  Lofton  the  possession  of  the  within  Ejectm.  477,  497. 

described  property,  together  with   the  Michigan  Statutory  Form.  —  In   How. 

appurtenances  therein  as  described  in  Anno.  Stat.  Mich.  (1S82),  §  7819,  will  be 

said  writ,    in   the  county  of  Duval  and  found  a  form  substantially  the  same  as 

state  of  Florida.  that  given   in  the  text;  the  commence- 

John  S.  Drigf^s,  ment  prescribed  being  as  follows: 

Sheriff,  D.  C.  "  In   the  Name  of  the  People  of  the 

By  John  H.  Brown,  Deputy."  Staiie  ol  Michigan: 

For  returns  to  writs  and  processes.  To  the  Sheriff  of  the  County  of  ^Fa/«^:" 

generally,    see    the    title    Service   of  2.  Description  of  Premises.  —  The  writ 

Writs  and  Papers.  of  possession  must  conform  to  the  judg- 

For  precedents  of  returns  of  sheriff  ment    and  verdict    in    describing   the 

to  writs  of  possession,   etc.,  in   eject-  premises.     Alexander  v.  Wheeler,   107 

ment  proceedings,  see  Law  &  Prac.  of  Ala.  471. 

Ejectm.,  2d  ed.  (1741),  p.  317  If/ J^^.  3.  For  the  form  of  an  execution  in 

Return  of  writ  of  ejectment  is  set  out  any  particular  jurisdiction  see  the  title 

in   O'Donnell  v.  Howes,    27   111.    510;  Executions. 
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the  consideration  of  the  County  Court  held  at  Chelsea  within  and  for 
the  county  of  Orange,  recovered  judgment  for  his  title  and  possession 
of  and  in  a  certain  messuage  and  tenement,  with  the  appurtenances 
and  privileges  (or  ten  acres  of  land  with  the  appurtenances)  lying  and 
being  in  the  city  (or  town)  of  Chelsea  and  described  as  follows:  {^Here 
insert  a  description  of  the  premises  so  recovered)  against  Uriah  Heap  of 
Chelsea  in  the  county  of  Orange,  who  haa  unjustly  withheld  or 
^vciONQA\.]\&  sdXdi  Nicholas  Nicholby  IxQxa  his  possession  thereof;  and 
also  at  the  said  court  recovered  judgment  for  one  hundred  dollars  for 
damages  and  the  further  sum  of  one  hundred  dollars  for  costs  in  said 
suit  as  appears  of  record ;  therefore, 

By  the  authority  of  the  state  of  Vermont  you  are  hereby  com- 
manded that  without  delay  you  cause  the  said  Nicholas  Nicholby  to  have 
possession  of  the  said  premises;  and  that  of  the  goods,  chattels,  or 
lands  of  the  said  Uriah  Heap  within  your  precinct,  you  cause  to  be 
levied,  and  the  same  being  disposed  of  as  the  law  directs,  paid  and 
satisfied  unto  the  said  Nicholas  Nicholby  the  aforesaid  sums,  being 
eleven  hundred  dollars,  with  fifty  cents  for  this  writ,  and  thereof,  also, 
to  satisfy  your  own  fees,  and  for  want  of  goods,  chattels,  or  lands  of 
the  said  Uriah  Heap,  to  be  shown  to  you  or  found  within  your  pre- 
cinct, to  the  acceptance  of  the  said  Nicholas  Nicholby,  to  satisfy  the 
sums  aforesaid,  you  are  commanded  to  take  the  body  of  the  said 
Uriah  Heap  and  him  commit  to  the  keeper  of  the  jail  at  Chelsea  in  the 
county  of  Orange  within  the  jail,  who  is  hereby  commanded  to  receive 
the  said  Uriah  Heap,  and  him  safely  keep  until  he  pays  the  full  sums 
above  mentioned,  with  your  fees,  or  his  discharge  by  the  said  Nicholas 
Nicholby,  or  otherwise,  by  order  of  law. 

Fail  not  but  service  and  return  make,  within  twenty-one  days  from 
date  hereof. 

Dated  at  Chelsea  in   the  county  of  Orange,  the  'BTth  day  of  July,^ 

A.  D.    I-89.9. 

John  S.  Beach,  Clerk. 

XVII.  ACTION  FOR  BETTERMENTS. 

Form  No.  8196.' 

{Commencement  as  in  Eorm  No.  6950)  to  the  said  Uriah  Heap  the 
said  Nicholas  Nicholby  render  the  sum  oi  three  thousand  doWsiVS  lawful 
money  which  he  owes  and  unjustly  detains  for  this,  to  wit:  that 
heretofore,  to  wit,  on  the  sixteenth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-four,  the  said  plaintiff 
was  in  the  possession  of  a  certain  tract  of  land,  to  wit,  (describing  the 
premises),  which  on  the  day  last  aforesaid  he,  the  said  plaintiff,  the 
said  Uriah  Heap,  purchased  from  one  William  Smoot,  supposing  at 
the  time  pf  such  purchase  that  the  title  to  the  land  aforesaid  was 

1.  Vermont  Statute.  —  The  form  given  against  the  plaintiff  for  so  much  money 
in  the  text  is  drawn  under  Vt.  Stat,  as  the  land  is  made  better  by  improve- 
(1894),  §  1500  etseq.,  which  provide  that  ments  made  by  the  defendant  under  a 
the  defendant  in  an  action  of  eject-  purchase  supposed  to  convey  a  good 
ment,  after  a  recovery  against  him,  may  title  or  under  a  lease  supposed  to  con- 
file  a  declaration  in  a  plea  of  the  case  vey  the  title  therein  expressed. 
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good  in  fee ;  that  while  the  said  plaintiff,  the  said  Uriah  Heap,  was 
so  in  possession  of  the  land  aforesaid,  to  wit,  on  the  first  day  of  July^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- five ^ 
the  said  plaintiff,  the  said  Uriah  Heap,  made  valuable  and  lasting- 
improvements  on  the  said  land,  to  wit,  a  three-story  brick  house  of 
great  value,  to  wit,  of  the  value  of  three  thousand  dollars,  and  thereby 
improved  and  made  better  the  said  land  and  increased  its  value  in 
a  large  sum,  to  wit,  the  sum  oi  three  thousand Cio\\?iX%\  that  by  a  judg- 
ment rendered  on  the  thirtieth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-six,  by  the  County  Court,  held 
at  Burlington,  within  and  for  the  county  of  Chittenden,  in  the  state  of 
Vermont,  the  said  defendant,  the  said  Nicholas  Nicholby,  recovered  a 
judgment  in  ejectment  against  the  said  plaintiff,  the  said  Uriah  Heapy 
for  the  recovery  of  said  land;  and  by  reason  of  the  said  premises 
and  by  force  of  the  statute  in  such  case  made  and  provided,  an 
action  hath  accrued  to  the  said  plaintiff,  the  said  Uriah  Heap,  to 
have  and  recover  of  the  defendant,  the  said  Nicholas  Nicholby,  the 
aforesaid  sum  oi  three  thousand  dollars;  yet  the  said  Nicholas  Nicholby ^ 
the  said  defendant,  although  often  thereto  requested  and  demanded, 
hath  never  paid  the  said  sum  of  three  thousand  dollars  or  any  part 
thereof  to  the  said  plaintiff,  the  said  Uriah  Heap,  but  hitherto  hath 
refused  to  pay  the  same,  and  still  doth  refuse  to  pay  the  same  to  the 
said  plaintiff,  the  said  Uriah  Heap,  to  the  damage  {concluding  as  in 
Form  No.  6950). 

XVIII.  SUGGESTION  OF  MESNE  PROFITS.^ 

Form  No.  8197.' 

(^Title  of  court  and  cause)  ^Vigge?,X\on  of  claim  for  Mesne  Profits  in 
as  in  Form  No.  6120.)   )  action  of  Ejectment. 

Now  on  this  sixteenth  day  oi  July,  iS98,  comes  the  plaintifi  Nicholas 
Nicholby,  by  Daniel  Webster,  his  attorney,  and  suggests  to  the  court 
that  the  defendant  Uriah  Heap  on  the  day  of  the  rendition  of  the  judg- 
ment herein,  to  wit,  on  t\v&  first  day  oi  July,  i898,  was  indebted  to  the 
plaintiff  in  the  sum  of  three  thousand  dollars  for  the  use  and  occupa- 
tion of  the  land  in  the  said  declaration  and  judgment  mentioned, 
which  the  defendant,  at  his  request,  held,  used,  and  occupied  for  a 

1.  Forformof  declaration  for  the  mesne  claim  for  mesne  profits  in  ejectment 
profits  in  an  ejectment  see  Law  &  Prac.  proceedings  are  sanctioned  by  Starr  & 
of  Ejectm.  2d  ed.  (1741),  p.  133.  C.   Anno.  Stat.   111.  (1896),  c.  45,  §  46. 

Bill  to  compel  payment  of  rents   and  The   form   of  this   plea,  omitting   the 

profits  is  set  out  in  Gudofer  v.  Gundy,  formal  parts,  may  be  as  follows: 

72  Miss.  313.  "And  the  defendant,  Nicholas  Nich~ 

2.  The  form  given  in  the  text  is  olby,  by  his  attorney,  ybAw  C.  Calhoun, 
drawn  under  Starr  &  C.  Anno.  Stat.  111.  comes  and  defends  the  wrong  and  in- 
(i8q6),  c.  45,  par.  44,  which  provides  jury  when,  etc.,  and  says  that  he  did 
that  the  plaintilT  may  file  a  suggestion,  not  promise  in  manner  and  form  as 
claiming  damages  for  the  use  and  oc-  the  plaintiff  has  above  in  said  sug- 
cupation  of  the  land  by  the  defendant,  gestion  in  that  behalf  alleged  against 
in  the  same  form  as  the, declaration  in  him.  And  of  this  the  defendant  puts 
an  action  of  assumpsit.  himself  upon  the  country." 

Plea  of  non  assumpsit  to  suggestion  of 
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long  space  of  time  before  the  rendition  of  said  judgment,  to  wit,  for 
two  years;  and  being  so  indebted,  the  defendant,  in  consideration 
thereof,  on  the  day  last  aforesaid,  there  pr'omised  to  pay  the  said 
plaintiff  the  said  sum  of  money  on  request.  Yet  the  defendant, 
though  requested,  has  not  paid  to  the  plaintiff  the  said  sum  of 
money  or  any  part  thereof,  but  refuses  so  to  do,  to  the  damage  of 
the  plaintiff  of  three  thousand  dollars. 

Daniel  Webster, 
Attorney  for  the  Plaintiff. 
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ELECTION  BETWEEN   COUNTS. 

By  Charles  E.  Harris. 
I.  NOTICE  OF  MOTION,  379. 

II.  Affidavit,  380. 
III.  Order  requiring  election,  380. 

I.  NOTICE  OF  M0TI0N.2 

Form  No.  8  i  9  8 .»  • 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Sir  —  Take  notice,  that  upon  the  summons  and  complaint  in  this 
action,  and  on  an  affidavit,  of  which  a  copy  is  herewith  served  upon 
you,  the  undersigned  will  move  the  court,  at  a  special  ttrva  thereof  to 
be  held  at  the  county^  court-house  in  the  village  of  Riverhead,  on  the 
.fifth  day  of  September,  i898,  at  the  opening  of  court,  or  as  soon  there- 
after as  counsel  can  be  heard,  that  the  plaintiff  be  compelled  to  elect 
between  the  first  stated  cause  of  action  and  the  second  stated  cause 
of  action  in  the  complaint,  and  state  which  he  will  rely  upon;  and  that 
on  such  election  the  other  be  stricken  out;  or  in  default  of  so  electing, 
then  that  the  second  stated  cause  of  action  be  stricken  out  as  re- 
dundant; and  for  such  other  or  further  relief  as  maybe  proper,  with 
costs  of  this  motion, 

Joseph  Story,  Attorney  for  Defendant. 

Vi^X^di  August  25,  i898. 

To  Jeremiah  Mason,  Esq., 

Attorney  for  Plaintiff. 

1.  Since  recognition   of   a  plaintiff's  Minn.    15;    Hawley   v.    Wilkinson,   18 

right   to    state    the   same    demand    in  Minn.  525. 

separate    causes   of   action,    whenever  Nebraska.  —  Fox  v.  Graves,  46  Neb. 

there  is  doubt  as  to  the  aspect  in  which  812. 

he  is  entitled  to  relief,  an  election  be-  Nerv    York.  —  Gardner  v.    Locke,    2 

tween  counts  is  rarely  ordered.     Velie  Civ.    Proc.    Rep.   (N.  Y.    C.    PI.)  252; 

-v.  Newark  City   Ins.  Co.,   12  Abb.  N.  Dickens  v.  New  York  Cent.   R.  Co..  13 

Cas.  (N.  Y.   Supreme   Ct.)   309.      The  How.    Pr.   (N.   Y.    Supreme    Ct.)   228; 

right  to  move  for  an  election  has,  how-  Fern  v.  Vanderbilt,  13  Abb.   Pr.  (N.  Y. 

ever,  been  recognized  in  the  following  Supreme  Ct.)  72. 

states,  to  wit:  Ohio.  —  Sturges  v.  Burton,  8  Ohio  St. 

Colorado.  —  Manders  v.  Craft,  3  Colo.  215. 

App.  236;  Spaulding  v.  Saltiel,  18  Colo.  Wisconsin.  —  Muzzy     v.    Ledlie,    23 

86;  Cramer  z'.  Oppenstein,  16  C'^lo.  504.  Wis.  445. 

Michigan. —  McLennan  z*.  McDermid,  2.  For  forms  of  notice  in  a  particular 

50  Mich.  379.  jurisdiction  consult  the  title  Motions. 

Minnesota.  —  Plummer  v.    Mold,   22  3.  See  supra,  note  i. 
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II.  AFFIDAVIT.i 

Form  No.  8199.' 

(  Title  of  court  and  cause  as  in  Form  No.  8198.') 

State  of  New  York,  ) 

V  ss 
Suffolk  County.         ) 

Richard  Roe,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  defendant  in  the  above  entitled  action. 

II.  That  only  one'*  transaction  of  the  nature  mentioned  in  either 
of  the  alleged  causes  of  action  set  forth  in  the  complaint  ever 
occurred  between  the  deponent  and  the  plaintiff,  and  that  the  trans- 
actions mentioned  in  both  of  the  said  alleged  causes  of  action  are  in 
fact  one  and  the  same. 

{^Signature  and  jurat  as  in  Form  No.  859.) 

III.  ORDER  REQUIRING  ELECTION.^ 

Form  No.  8200.' 

( Title  of  court  and  cause  as  in  Form  No.  Gild.) 

/ohfi  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

On  reading  and  filing  {enumerating  motion  papers)  BXid  after  hear- 
mg  Joseph  Story,  Esq.,  for  defendant,  dind.  Jeremiah  Mason,  Esq.,  for 
plaintiff. 

Ordered,  I.  That  the  plaintiff,  within  ten  days  after  the  service  of 
a  copy  of  this  order,  elect  between  the  yfrj/ stated  cause  of  action  and 
the  second  stated  cause  of  action  in  his  complaint  herein,  and  serve 
upon  defendant's  attorney  an  amended  complaint  containing  only  a 
statement  of  the  cause  of  action  so  elected. 

1.  For  the  formal  parts  of  an  affidavit  and  that  from  his  general  acquaint- 
in  a  particular  jurisdiction  consult  the  ance  with  the  nature  of  those  actions 
title  Affidavits,  vol.  i,  p.  548.  and  the  investigations  he  had  made  as 

2.  See  supra,  note  i,  p.  379.  to  the  circumstances  thereof,  and  from 

3.  To  sustain  the  motion,  it  must  be  the  general  character  of  the  testimony 
clear  from  the  moving  papers  that  but  given  on  the  trial  of  such  actions,  he 
one  cause  is  really  pleaded.  Smith  v.  believes  that  the  first  five  counts  are 
Douglass,  15  Abb.  Pr.  (N.  Y.  C.  PI.)  based  upon,  and  refer  to,  one  and  the 
266.  But  where  it  appears  from  the  same  transaction,  and  are  but  different 
face  of  the  complaint  that  several  modes  of  stating  the  same,"  the  court 
counts  therein  are  really  for  the  same  held  that,  though  it  is  not  very  explicit 
thing,  no  affidavit  by  the  defendant  is  as  to  the  identity  of  the  causes  of  ac- 
required  as  proof  that  there  is  really  tion  specified  in  the  different  counts, 
but  one  cause  of  action  against  him.  and  does  not  go  far  enough,  yet  as  the 
Ford  V.  Mattice,  14  How.  Pr.  (N.  Y.  motion  was  founded  upon  that  and  the 
Supreme  Ct.)  91.  See,  however,  Lackey  complaint  and  the  court  was  satisfied 
V.  Vanderbilt,  10  How.  Pr.  (N.  Y.  Su-  that  the  causes  of  action  were  identical, 
preme  Ct.)  155.                           ,  it  was  sufficient.     Lackey  e/.  Vanderbilt, 

In   regard   to   an   affidavit  by  an   at-     10  How.   Pr.  (N.  Y.   Supreme  Ct.)  155. 
torney  alleging  in  substance  "that  he         4.  For  the  formal  parts  of  an  order  in 
has   defended   several   similar  actions     a    particular    jurisdiction    consult  the 
which  were  instituted  by  the  plaintiff's     title  Orders. 
attorney,  and  which   have  been  tried;         6.  See.  supra,  note  i,  p.  379. 
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II.  That  in   default  of  so  electing,    the  first  cause  of  action   be 
stricken  out  as  irrelevant, 

III.  That  the   plaintiff  pay  the  defendant's  attorney  ten  dollars, 
costs  of  this  motion. 

Enter: 

W.  M.  S.,  J.  S.  C. 
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ELECTIONS. 

By  Geo.  Carter  Chaney. 

I.  OFFENSES  AGAINST  ELECTION  LAWS,  383. 

1.  Illegal  Voting,  2>^2)- 

a.  Voting  When  Not  Qualified,  384. 

{i)  In  General,  384. 

(2)  Not  Being  a  Citizen  of  the  United  States^  385. 

(3)  Not  Being  of  Full  Age,  386. 

(a)  In  General,  386. 

{b)  And  Being  Over  Fourteen,  386. 

(4)  Not  Having  Paid  Taxes,  386. 

(5)  Being  a  Female,  387. 

(6)  By  Reason  of  Insufficient  Residence,  387. 

{a)  In  State,  387. 
{b)  In  County,  388. 
Ic)  In  Ward,  388. 

b.  Voting  When  Disqualified  by  Conviction  of  Crime,  389. 

c.  Voting  More  than  Once  at  Same  Flection,  390. 

d.  Voting  in  Name  of  Another  Elector,  395. 
».  Refusing  Legal  or  Accepting  Illegal  Votes,  396. 

a.  Refusing  Legal  Vote,  396. 

b.  Receiving  Illegal  Vote,  397. 

3.  Neglect  or  Refusal  of  Election  Officer  to  Perform  His  Dutyy 

397- 

a.  To  File  Certified  Poll-book,  398. 

b.  To  Administer  Oath  to  Challenged  Elector,  398. 

c.  Of  Nearest  Justice  to  Receive  Ballot-box,  399, 

4.  Betting  on  Result  of  Election,  399. 
6.  Interfering  with  Elector,  401. 

a.  By  Giving  Him  Intoxicating  Liquor,  401. 

b.  By  Offering  to  Vote  for  Elector,  402. 

c.  By  Threats,  403, 

(i)   To  Discharge  from  Employment,  403. 
(2)  Of  Fine  and  Imprisonment,  403. 
6.  Interfering  with  Flectioft  or  Election  Officers,  404. 

a.  By  Disorderly  Conduct,  404. 

b.  By  Selling  Liquor  on  Election  Day,  404. 

c.  By  Obtaining   or  Attempting   to  Obtain  Possession  of 

Ballot-box  or  Ballots,  405. 

d.  By  Destroying  or  Attempting  to  Destroy  Ballot-box,  Poll- 

book  or  Ballots,  406. 

e.  By  Altering  Ballot,  407. 

f.  By  Altering  Poll-book,  408. 
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1.  Eraudulent  Registration,  409. 

a.  In  General,  409. 

b.  By  Giving  Ealse  Residence,  409. 

8.  Ealse  Statements  on  Challenge,  410. 

a.  As  to  Time  of  Residence,  410. 

b.  As  to  Another's  Residence,  411. 

9.  Eraud  by  Election  Officers,  412. 

a.  Altering  Ballots,  412. 

b.  Aiding  and  Abetting  Illegal  Voter, /^X'^. 

c.  Inserting  Names  in  Poll-book,  415. 

II.  ACTION  FOR  PENALTY  OR  DAMAGES,  416. 

1.  Eor  Refusing  to  Receive  Legal  Vote,  416. 

2.  Eor  Erasing  Elector's  Name  from  Poll-list,  417. 

III.  ELECTION  CONTESTS,  419. 
1.  By  Notice,  421. 

a.  On  Ground  of  Ineligibility  of  Officer  Elect,  422. 

b.  On  Ground  of  Irregularities  in  Conduct  of  Election,  422. 
8.  By  Petition,  424. 

a.  To  Ordinary  Tribunal,  424. 

(i)  ///  General,  424. 

(2)  Election  Held  at  Wrong  Place,  425. 

(3)  Void  Ballots  Counted,  427. 

(4)  Illegal  Recount,  428. 

b.  To  the  Legislature,  431. 

(i)  Petition,  431. 

(2)  Answer,  437. 

(3)  Replication,  439. 

CROSS-REFERENCES. 

jFor  Forms  tn  Proceedings  by  Mandamus  to  Compel  Performance  of 
Duties  connected  with  Elections,  see  the  title  MANDAMUS. 

For  Forms  in  Proceedings  to  Try  Title  to  Office,  see  the  title  QUO 
WARRANTO. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  Offenses  Against  election  Laws. 
1.  Illeg-al  Voting.! 

1.  Beqoisites  of  Indictment,  etc.  —  Gen-  the  defendant  by  surprise.     Moreover, 

orally.  —  For    the    formal    parts   of   an  a    general     charge    of    illegal    voting 

indictment,    information    or    criminal  states  no  facts  upon  which  issue  may 

complaint  in   a  particular  jurisdiction  be   taken.     Gordon    v.    State,    52  Ala. 

consult  the  titles  of  Indictments;   In-  30S;  People:/.  Neil,  91  Cal.  465;  Quinn 

formations;     Criminal     Complaints,  v  State,  35  Ind.  4S6;  State  v.  Symonds, 

vol.  5,  p.  930.  57  Me.  148;  State  v.  Moore,  27  N.  J.  L. 

Designation  of  Off e7ise. — The  general  105;  State  v.  Tweed,  27  N.  J.  L.  11 1; 
rule  is  that  the  offense  must  be  speci-  People  v.  Standish,  6  Park.  Grim.  Rep. 
fically  stated  and  must  not  consist  of  a  (N.Y.  SupremeCt.)  iii;  Com.  v.  Huber, 
general  charge  of  illegal  voting.  The  13  Lane.  Bar.  (Pa.)  139;  Pearce  v. 
special  disqualification  must  be  set  State,  i  Sneed  (Ten n.)  63;  State  w.  Hay- 
forth,  that  the  indictment  may  not  take  north,   3   Sneed  (Tenn.)  64;  Gallagher 
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a.  Voting  When  Not  Qualified. 
(1)  In  General. 

Form  No.  8201. 

(Precedent  in  Com,  v.  Shaw,  7  Met.  (Mass.)  52.)' 


•V.  State,  10  Tex.  App.  469;  Blitz  v.  U. 
S.,  153  U.  S.  308;  U.  S.  V.  Hirschfield, 
13  Blatchf.  (U.  S.)  331 ;  U.  S.  v.  Seaman, 
23  Fed.  Rep.  8S2.  But  the  omission  to 
state  wherein  the  illegality  of  the  vote 
complained  of  consisted  should  be  ob- 
jected to  by  demurrer.  After  verdict  it 
is  too  late.  State  v.  Bruce,  5  Oregon  68. 
The  contrary  rule,  that  where  de- 
fendant is  indicted  under  a  statute 
providing  against  voting  with  the 
knowledge  of  disqualification,  the 
charge  need  only  follow  the  wording 
of  the  statute,  without  specifying  the 
disqualification,  is  held  in  State  v. 
Douglass,  7  Iowa  413;  Com.  v.  Shaw, 

7  Met.  (Mass.)   52;    State  v.   Marshall, 
45  N.  H.  281.    And  see  U.  S.  v.  Quinn, 

8  Blatchf.  (U.  S.)  48. 

^^  Give  In  His  Vote." — In  an  indict- 
ment for  illegal  voting,  a  charge  that 
the  defendant  did  wilfully  and  unlaw- 
fully "  give  in  his  vote"  is  equivalent 
to  charging  that  he  did  wilfully  and 
unlawfully  "  vote."  State  v.  Moore, 
27  N.  J.  L.  105. 

Intent.  —  As  a  general  rule,  the  word- 
ing of  the  statute  should  be  followed,  it 
being  held  in  U.  S.  v.  Watkinds,  6  Fed. 
Rep.  152,  that  an  indictment  for  illegal 
voting  under  U.  S.  Rev.  Stat.  (1878),  § 
551 1,  should  charge  that  defendant 
"knowingly"  voted.  But  it  was  de- 
cided in  State  v.  Haynorth,  3  Sneed 
{Tenn.)  64,  that  the  word  "illegally" 
in  the  Ten7iessee  statute  comprehended 
the  meaning  of  "  knowingly;"  and  in 
Hamilton  v.  People,  57  Barb.  (N.  Y.) 
625,  that  the  use  of  the  word  "  unlaw- 
fully "  alone  was  sufficient  under  the 
New  York  statute,  the  other  words 
*'  knowingly,  wilfully^  and  corruptly  " 
being  treated  as  surplusage. 

But  where  the  indictment  is  brought 
for  illegally  offering  to  vote,  it  must 
charge  that  defendant  did  so  "  fraudu- 
lently." State  V.  Moore.  27  N.  J.  L. 
105;  "Pearce  v.  State,  i  Sneed  (Tenn.)63. 

Authority  for  Election.  —  The  specific 
authority  for  an  election  need  not  be 
set  forth.  State  v.  Marshall,  45  N.  H. 
2S1;  Gallagher  v.  State,  10  Tex.  App. 
469.  That  an  election  was  held  at  or 
in  a  certain  precinct  upon  the  day  pre- 
scribed for  holding  such  an  election 
■will    raise   the   presumption    that   the 


election  was  legal.  U.  S.  v.  Johnson, 
2  Sawy,  (U.  S.)  482. 

Authority  of  Officers.  — The  authority 
of  the  election  officers  need  not  be 
specifically  set  forth.  Thus,  where  it 
was  averred  that  defendant  voted  at  a 
certain  election  authorized  by  law,  then 
and  there  holden,  the  implication  is 
that  it  was  held  by  the  proper  officers. 
State  V.  Douglass,  7  Iowa  413;  Galla- 
gher V.  State,  10  Tex.  App.  469.  And 
it  is  a  sufficient  averment  of  the  ap- 
pointment of  an  election  officer  to  state 
that  he  is  a  judge  of  elections.  State 
V.  Randies,  7  Humph.  (Tenn.)  9. 

Purpose  of  Election.  —  The  general 
rule  is  that  the  title  or  purpose  of  the 
election  should  be  described  so  defi- 
nitely that  fit  judgment  can  be  pro- 
nounced. Gandy  v.  State,  82  Ala.  61; 
Carters.  State,  55  Ala.  181;  Com.  v. 
Desmond,  122  Mass.  12;  Lane  i'.  State, 
39  Ohio  St.  312;  Gallagher  z/.  State,  10 
Tex.  App.  469;  Hoskey  z/.  State,  9  Tex. 
App.  202. 

Names  of  Candidates  and  Officers.  — 
Neither  the  names  of  the  candidates 
nor  of  the  offices  to  be  filled  need  be 
stated.  Wilson  v.  State,  52  Ala.  299; 
State  V.  Minnick,  15  Iowa  123;  Bates' 
Anno.  Stat.  Ohio  (1897),  §  7225;  Galla- 
gher V.  State,  10  Tex.  App.  469. 

Place  of  Election.  —  Since  illegal 
voting  is  a  local  offense,  the  indict- 
ment should  state  with  precision  where 
the  illegal  vote  was  cast.  State  v.  Fitz- 
patrick,  4  R.  I.  269;  Gallagher  v.  State, 
10  Tex.  App.  469.  That  the  election 
was  "held  and  authorized  by  law 
within  and  for  the  corporation  of  the 
city  of  JVeatherford,"  was  held  suffi- 
cient in  Gallagher  v.  State,  10  Tex. 
App.  471.  See  also  a  sufficient  allega- 
tion of  place  in  Com.  v.  Desmond,  122 
Mass.  12. 

Time.  —  The  general  rule  is  that  the 
day  must  be  set  with  certainty.  State 
V.  Day,  74  Me.  220.  But  see  State  v. 
Patterson,  116  Ind.  45,  and  State  v. 
Minnick,  15  Iowa  124,  to  the  effect  that 
the  court  will  take  judicial  notice  of 
the  day  and  officers  voted  for  in  the 
case  of  a  general  election  for  the  cur- 
rent year. 

1.  This  indictment  sufficiently  charged 
an    offense   under  a   statute    identical 
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[Commonwealth  of  Massachusetts,  \  At  the  Superior  Court,^  be- 

County  of  Middlesex.  \      '    gun   and    holden   at  Lowell, 

within  and  for  the  County  of  Middlesex,   on  the  second  Monday  of 

February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

J  or ty- two. 

The  jurors  for  said  commonwealth  on  their  oath  present,  that 
Adrian  Shaw,  late  of  Tewksbury,  in  the  county  of  Middlesex,  on  the 
eighth  day  of  Not^ember,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  axid  forty-one,  at  Tewksbury  aforesaid,  in  the  county  of 
Middlesex  aforesaid,]^  at  a  town  meeting  of  the  inhabitants  of  said 
Tewksbury,  at  the  election  of  governor  and  lieutenant  governor  of 
said  Commonwealth,  and  of  senators  for  the  district  of  Middlesex, 
then  and  there  duly  holden,  well  knowing  himself  not  to  be  a  qualified 
voter,  did  wilfully  give  in  a  vote  for  the  officers  aforesaid,  being  the 
officers  to  be  then  and  there  duly  chosen,  [against  the  peace  of  said 
commonwealth,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

Daniel  Webster,  District  Attorney,  J^ 


(2)  Not  Being  a  Citizen  of  the  United  States. 
Form  No.  8202.^ 


State  of  Ohio,  {  In  the  Court  0/  Common  Pleas  of  Lucas  County, 

Lucas  County.  \      '  Ohio,  for  the  Term  of  February,  a.  d.  i%96. 

The  jurors  of  the  grand  jury  of  the  state  of  Ohio,  within  and  for 
the  body  of  the  county  of  Lucas,  impaneled,  sworn,  and  charged  to 
inquire  of  the  crimes  and  offenses  committed  within  said  county  of 
Lucas,  in  the  name  and  by  the  authority  of  the  state  of  Ohio,  on  their 
oaths  do  find  and  present  f  thdiX.  John  Doe,  late  of  said  county,  on  the 


with  Mass.   Stat.  (1893),    c.  417,  §  311. 
See  also  supra,  note  i,  p.  383. 

Falsely  Giving  Answers.  —  This  indict- 
ment contained  a  second  count  drawn 
under   a   statute  identical  with   Mass. 


in  truth  and  in  fact,  said  Shaw  had 
not  paid  any  such  tax,  so  assessed  upon 
him  in  said  Lowell,  in  the  year  18^0; 
and  the  said  inquiry  was  then  and  there 
made  of  said  Sha7u  for  the  purpose  of 


Stat.  (1893),  c.  417,  §312,  which  charged  ascertaining   his   right   to  vote  at  said 

that  defendant  on  said  date,  '' a.1  Tezvks-  election,  and  said   false  answers  were 

bury  in  said  county,  at  a  town  meeting  returned  by  him,  said  Shaw,  then   and 

{repeating,  as  to  the  meeting  audits  pur-  there  fraudulently  intending  to  procure 

poses,  the  words  in  the  text)  being  then  his  name  to  be  inserted  on  the  voters' 

and  there  inquired  of  by  the  selectmen  list  of  said  town,  and  to  obtain  permis- 

of  sai  J    Tewksbury,  presiding  at   said  sion  then  and  there  to  vote  at  said  elec- 

meeting  and  election,  whether  he,  said  tion." 

Shaw,  had  paid  any  tax  assessed  upon         This  count  was  held  sufficient  without 

him   within  t-wo  years  next  preceding  alleging  that  the  district  of  Middlesex 

said  election,  within  any  town   or  dis-  is  in  the  commonwealth. 


trict  in  this  State,  to  wit,  the  Common- 
wealth aforesaid,  did  then  and  there 
wilfully  give  a  false  answer  to  said 
selectmen,  namely,  that  the  said  Shaw 
had  paid  a  tax  assessed  upon  him  in 
the  city  of  Lowell,  in  said  county, 
within  two  years  next  preceding  said 
election,  to  wit,  a  tax  assessed  to  him 
in  said  Lowell \n  the  year  18^0;  whereas. 


1.  Trial  in  this  case  was  had  in  the 
court  of  common  pleas,  but  the  formal 
parts  have  been  changed  to  meet  the 
present  practice. 

2.  The  words  enclosed  by  {  ]  will  not 
be  found  in  the  reported  case,  but  have 
been  added  to  render  the  form  complete. 

3.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
§  7051.     See  also  j«/ra,  note  i,  p.  383. 


7  E.  of  F.  P.  —25. 
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third  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-five,'^  at  the  township  of  Moscmv,  in  the  county  of 
Lucas  aforesaid,  unlawfully  and  knowingly  did  vote  at  a  certain  elec- 
tion then  and  there  being  duly  holden,  the  same  being  authorized  by 
the  laws  of  the  state  of  Ohio,  he,  the  said  Richard  Roe,  then  and  there 
at  the  time  of  said  election,  not  being  a  citizen  of  the  United  States, 
and  then  and  there  well  knowing  that  he  was  not  then  and  there  a 
citizen  of  the  United  States,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Ohio. 

Daniel  Webster,  Prosecuting  Attorney. 

(3)  Not  Being  of  Full  Age. 
(a)  In  General, 
Form  No.  8203.' 

{Commencing  as  in  Form  No.  8S03,  and  continuing  down  to  *)  at  the 
township  of  Graytown,  in  the  county  of  Sandusky  aforesaid,  unlawfully 
and  knowingly  did  vote  at  a  certain  election  then  and  there  being 
duly  holden,  the  same  being  authorized  by  the  laws  of  the  state  of 
Ohio,  he,  the  said  Richard  Roe,  then  and  there,  at  the  time  of  said 
election,  not  being  twenty-one  years  of  age,  and  then  and  there  well 
knowing  that  he  was  not  then  and  there  twenty-one  years  of  age,  con- 
trary to  the  form  {concluding  as  in  Form  No.  8202'). 

{b)  And  Being  Over  Fourteen. 

Form  No.  8204." 

Georgia,  Fulton  County. 

Personally  came  Richard  Roe,  who  on  oath  saith,  that  to  the  best 
of  his  knowledge  and  belief  y^c?/;^  Z><?^  did,  on  the  second  day  of  March, 
in  the  year  eighteen  hundred  and  ninety-eight,  in  the  county  aforesaid, 
commit  the  offense  of  misdemeanor;  for  that  the  said  John  Doe  on 
the  second  day  of  March  aforesaid,  in  the  county  aforesaid,  he  being 
then  and  there  a  person  under  the  age  of  twenty-one  years,  and 
above  the  age  oi  fourteen  years,  did  vote  illegally  at  the  election  then 
and  there  holden  {Here  insert  appropriate  description  of  election);  and 
this  deponent  makes  this  affidavit  {concluding  as  in  Form  No.  6671). 

(4)  Not  Having  Paid  Taxes.^ 

Form  No.  8205.* 

Georgia,  Richmond  County. 

The  grand  jurors,  selected,  chosen  and  sworn  for  the  county  of 
Richmond,  to  wit:  {Here  insert  the  names  of  the  gratid jurors)   in  the 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  for  making  to  the  election  officers  a 
§  7051.     See  also  supra,  note  i,  p.  383.  false  statement  as  to  payment  of  taxes 

2.  Georgia.  —  3  Code  (1895),  §  628.  see  the  second  count  in  Com.  z*.  Shaw,  7 
See  also  supra,  note  I,  p.  383.  Met.  (Mass.)  52  (supra,  note  i,  p.  384). 

3.  False  Statement  as  to  Payment  of  4.  Georgia.  —  3  Code  (1895),  §  629, 
Taxes.  —  For  the  form  of  an  indictment  subs.  4.     See  also  supra,  note  i,  p.  383. 
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name  and  behalf  of  the  citizens  of  Georgia,  charge  and  accuse  Richard 
Roe,  of  the  county  and  state  aforesaid,  with  the  offense  of  a  misde- 
meanor, for  that  the  said  Richard  Roe  on  the  first  day  of  June  in  the  • 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven,  in  the 
county  aforesaid,  with  force  and  arms,  did,  unlawfully,  then  and 
there,  vote  at  an  election  held  for  (Jflere  insert  appropriate  description 
of  election)*  the  said  Richard  Roe  not  then  and  there  having  paid  all 
taxes  which,  since  the  adoption  of  the  present  constitution  of  said 
state,  have  been  required  of  him  previous  to  the  said  year  of  said 
election,  and  which  said  taxes  the  ssad  Richard  Roe  has  had  an  oppor- 
tunity of  paying  agreeably  to  law,  contrary  to  the  laws  of  said  state, 
the  good  order,  peace  and  dignity  thereof. 

Superior  Court.         \    ^       .  /^^"''^  Webster,  Solicitor-General. 

6-.//./^.r  Terra,  i8P7.(    ^P^^^^^P^^^^"^"^^";-,     ^      ^ 
^  '  )  John  Doe,  Prosecutor. 

(6)  Being  a  Female. 

Form  No.  8206. 

(Precedent  in  People  v.  Barber,  48  Hun  (N.  Y.)  199.)' 

[Supreme^  Court,  Allegany  County. 

The  People  of  the  State  of  New  York 

against 

Lucy  Barber. 

The  grand  jury  of  the  county  oi  Allegany  by  this  indictment  accuse 
Lucy  Barber  of  the  crime  of  illegal  voting,  committed  as  follows:  The 
said  Lucy  Barber  at  a  general  election  held  in  the  town  of  Alfred, 
county  of  Allegany  aforesaid,  on  the  third  ^di^  oi  Novetnber,  1886,  for 
the  election  of  the  following  officers,  to  wit:  {enumerating  theni),'^ 
then  and  there  being  a  female  and  a  person  not  duly  qualified  to  vote 
at  such  election,  under  the  laws  of  the  State  of  New  York,  then  and 
there  knowingly,  maliciously,  wilfully  and  unlawfully  did  offer  to  vote, 
and  did  vote,  at  said  election  so  held,  as  aforesaid,  for  the  officers  to 
be  elected  as  aforesaid,  she,  the  said  Lucy  Barber,  then  and  there 
well  knowing  herself  not  to  be  a  duly  qualified  voter  at  such  election 
and  not  to  be  duly  qualified  to  vote  thereat. 

[Rufus  Scott, 
District  Attorney  of  the  County  of  Allegany,  j^ 

(6)  By  Reason  of  Insufficient  Residence. 
(d)  In  State.^ 

1.  It  was  held  that  this  indictment  3.  The  words  enclosed  by  [  ]  will  not 
contained  a  sufficient  statement  of  the  be  found  in  the  reported  case,  but  have 
facts  constituting  the  offense.  See  been  added  to  render  the  form  complete. 
Cook's  Pen.  Code  N.  Y.  (1898),  i?  \im.  4.  Not  Being  a  Eesident  of  the  State. — 
See  also  supra,  note  i,  p.  383.  An  indictment  under  Bates'  Anno.  Stat. 

2.  The  indictment  in  this  case  was  Ohio  (1897),  §  7049,  which  provides  that 
tried  in  the  court  of  sessions,  but  the  "  whoever,  being  a  resident  of  another 
formal  parts  have  been  changed  to  con-  state,  votes  at  any  election  in  this  state, 
form  to  the  present  practice.  shall."  etc.,  may  be   in    the   following 
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Form  No.  8207.' 

(Commencing  as  in  Form  No.  8202,  and  continuing  down  to  *)  at  the 
township  of  Republic,  in  the  county  of  Seneca  aforesaid,  did  unlawfully 
vote  at  a  certain  election  then  and  there  being  duly  holden,  the  same 
being  authorized  by  the  laws  of  the  state  of  Ohio,  he,  the  said  Richard 
Roe,  then  and  there  not  having  been  a  resident  of  the  said  state  of 
Ohio  for  one  year  immediately  preceding  said  election  so  as  aforesaid 
held,  contrary  to  the  form  (concluding  as  in  Form  No.  8202). 

(J?)  In  County. 

Form  No.  8208.' 

{Commencing  as  in  Form  No.  8205,  and  continuing  down  to  *)  the  said 
Richard  Roe  not  then  and  there  having  resided  six  months  next  pre- 
ceding said  election  in  the  said  county  of  Richmond,  contrary  to  the 
laws  of  said  state  {concluding  as  in  Forffi  No.  8205). 

Form  No.  8  209.  ^ 

{Commencing  as  in  Form  No.  8202,  and  continuing  down  to  *)  being 
then  and  there  a  resident  of  the  state  of  Ohio,  unlawfully  and  feloni- 
ously did  vote  at  a  certain  election,  then  and  there  being  duly  holden, 
the  same  being  authorized  by  the  laws  of  the  state  of  Ohio,  he  the 
said  Richard  Roe  not  having  been  an  actual  resident  of  said  county 
for  thirty  days  next  preceding  the  election  so  held  as  aforesaid,  con- 
trary to  the  form  of  the  statute  {concluding  as  in  Form  No.  8202). 

{c)  In  Ward. 

Form  No.  8210. 

(Precedent  in  State  v.  Marshall,  45  N.  H.  281.)'* 

[State  of  New  Hampshire,  )  At  the  Supreme  Court  holden  at  Ports- 

County  of  Rockingham,  f  *  mouth,  within  and  for  the  county  of 
Rockingham  aforesaid,  on  the  third  Tuesday  in  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty-three. 

The  grand  jurors  of  the  state  of  New  Hampshire  upon  their  oath 
present  that]*  on  the  tenth  day  of   March,  a.  d.   xWS,  at  the  City  of 

form,  to  wit:  {Commencing  as  in  Form  2.  Georgia.  —  3  Code  (1895),  §  629, 
JVo.  8202.  and  continuing  do^vn  to  *)  "at  subs.  3.  See  also  supra,  note  i,  p.  3S3. 
the  township  of  Carthage  in  the  county  3.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
of  Hamilton  aforesaid,  knowingly,  wil-  §  7048.  See  also  supra,  note  i,  p.  383. 
fully,  unlawfully  and  feloniously  did  4.  On  motion  in  arrest  of  judgment, 
vote  at  a  certain  election  then  and  there  it  was  held  that  this  indictment  con- 
being  duly  holden,  the  same  being  au-  tained  sufficient  allegations  as  to  the 
thorized  by  the  laws  of  the  stateof  (9//?V,  calling  and  purpose  of  the  meeting, 
he,  the  said  Richard  Roe,  then  and  there  See  N.  H.  Pub.  Stat.  (1891),  c.  39,  §  8; 
being  a  resident  of  another  state,  to  z\%o  supra,  note  i,  p.  383. 
wit:  of  the  state  of  Indiana,  contrary  to  5.  The  words  enclosed  by  [  ]  will  not 
the  form  "  (concluding  as  in  Form  No.  be  found  in  the  reported  case,  but  have 
8202).  been  added  to  render   the   form   com- 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  plete. 
§  7051.     See  also  supra,  note  i,  p.  383. 
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Portsmouth,  in  the  County  of  Rockingham  aforesaid,  a  town  meeting 
of  the  legal  voters  of  Ward  Number  Three,  in  said  Portsmouth,  in  the 
county  aforesaid,  for  the  election  of  two  representatives  to  represent 
said  ward  in  the  General  Court  of  said  State,  was  then  and  there  duly 
holden,  at  which  said  town  meeting  the  inhabitants  of  said  ward 
legally  qualified  to  vote  therein  were  also  called  on  to  give  in  their 
votes  for  Governor  of  said  State,  for  one  Railroad  Commissioner,  for 
a  Representative  in  the  Congress  of  the  United  States  from  Con- 
gressional District  Number  One  of  said  State,  for  Councillor  from 
Councillor  District  Number  One  in  said  State,  for  County  Officers 
for  the  County  of  Rockinghatn  aforesaid,  and  for  Senator  from  Sena- 
torial District  Number  One  of  said  State.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  Christopher  J. 
Marshall  of  Portsmouth  aforesaid,  yeoman,  then  and  there  not  being 
a  legal  voter  in  said  ward,  and  then  and  there  well  knowing  himself 
not  to  be  a  legal  voter  in  said  ward,  did  then  and  there,  at  said  elec- 
tion, knowingly  and  wilfully  give  in  a  vote  for  a  Representative  in 
the  Congress  of  the  United  States  from  Congressional  District  Num- 
ber One  of  said  State,  contrary  to  the  form  of  the  statute  [in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state. 

Daniel  Webster, 
Solicitor  of  Rockingham  County.]^ 

Form  No.  8211." 

{Commencing  as  in  Form  No.  8202,  and  continuing  down  to  *)  at 
the  second  ward,  in  the  city  of  Cleveland,  in  the  county  of  Cuyahoga 
aforesaid,  unlawfully  did  vote  at  a  certain  election  then  and  there 
being  duly  holden,  the  same  being  authorized  by  the  laws  of  the 
state  of  Ohio,  in  which  said  second  ward  he  the  said  Richard  Roe  had 
not  actually  resided  for  twenty  days  next  preceding  the  election  so 
held  as  aforesaid,  contrary  to  the  form  (concluding  as  in  Form  No. 
8202). 

b.  Voting  When  Disqualified  by  Conviction  of  Crime. 

Form  No.  8212.^ 

{Commencing  as  in  Form  No.  8202,  and  continuing  dozun  to  f )  that  at 
a  Court  of  Common  Pleas,  in  and  for  the  county  of  Meigs,  in  the  said 
state  of  Ohio,  begun  and  holden  at  Pomeroy,  in  said  county,  on  the 
second  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-six,  one  Richard  Roe  was  in  due  form  of  law  con- 
victed of  the  crime  of  {naming  it\  the  same  being  a  felony;  and  that 
the  said  Richard  Roe  afterward,  to  wit,  on  the  eighteenth  day  of 
March,  in  the  year  aforesaid,  at  Pomeroy  aforesaid,  was  in  due  form 
of  law  sentenced  by  said  court  at  the  term  thereof  aforesaid  to  {Here 
give  the  sentence  of  the  court  in  full),  and  that  the  said  Richard  Roe 

1.  The  words  enclosed  by  [  ]  will  not  2.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
be  found  in  the  reported  case,  but  have  §  7047.  See  also  supra,  note  i,  p.  383. 
been  added  to  render  the  form  com-  3.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
plete.  §  7051.     See  also  supra,  note  i,  p.  383. 
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afterward,  to  wit,  on  the  tenth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-seven,  at  the  township  of 
Rutland,  in  the  county  of  Meigs  aforesaid,  then  and  there  well  know- 
ing the  premises,  and  the  said  sentence  remaining  unreversed  and 
unannulled,  and  the  said  Richard  Roe  not  having  been  pardoned 
and  restored  to  all  the  rights  of  a  citizen,  did  knowingly,  wilfully 
and  unlawfully  vote  at  a  certain  election  then  and  there  being  duly 
holden,  the  same  being  authorized  by  the  laws  of  the  state  of  Ohio, 
contrary  to  the  form  {concluding  as  in  Form  No.  8202^. 

Form  No.  8213. 

(Precedent  in  Gallagher  v.  State,  16  Tex.  App.  470.)' 

[  The  State  of  Texas 
against 

Mike  Gallagher. 

In  the  name  and  by  the  authority  of  the  state  of  Texas.  The 
grand  jurors  for  the  county  of  Parker,  state  aforesaid,  duly  organized 
as  such,  at  the  October  term,  a.  d,  one  thousand  eight  hundred  and 
eighty-one,  of  the  District  Court  for  said  county,  upon  their  oaths  in 
said  court  present]^  that  Mike  Gallagher,  late  of  said  county,  on  the 
5th  day  of  April,  a.  d.  one  thousand  eight  hundred  and  eighty-one, 
and  in  said  county  and  State  of  Texas,  did  then  and  there  unlawfully 
and  feloniously,  at  an  election  then  and  there  held  and  authorized 
by  law,  within  and  for  the  corporation  of  the  city  of  Weatherford, 
vote  for  city  attorney  and  other  officers  then  and  there  to  be  chosen 
at  said  election ;  he  the  said  Mike  Gallagher  not  then  and  there  being 
a  qualified  voter  at  said  election,  for  that  he  had  been  by  the  District 
Court  of  Dallas  county.  State  of  Texas,  convicted  in  said  court  of 
the  crime  of  burglary,  and  by  said  court  sentenced  to  the  State  peni- 
tentiary for  the  term  of  two  years,  —  all  of  which  the  said  Mike  Gal- 
lagher did  well  know,  and  be  the  said  Mike  Gallagher  did  then  and 
there  know  himself  not  to  be  a  qualified  voter  under  the  laws  of  the 
State  of  Texas  at  said  election;  contrary  [to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Texas. 

John  Jones, 
Foreman  of  the  Grand  Jury.]^ 

e.  Voting  More  than  Once  at  Same  Election.* 

1.  This  form  is  drawn  under  Tex.  Milford,  for  the  purpose  of  choosing 
Pen.  Code  (1895),  art.  171,  and  judg-  representatives  to  represent  that  town 
ment  of  conviction  thereunder  was  af-  in  the  then  next  General  Assembly  of 
firmed.     See  also  supra,  note  I,  p.  383.  this  state,  and  the  officers  of  this  state 

2.  The  words  and  figures  enclosed  by  which  by  law  might  have  been  chosen 
[  ]  will  not  be  found  in  the  reported  at  said  meeting,  did,  then  and  there,  at 
case,  but  have  been  added  to  render  the  said  meeting,  at  one  and  the  same  bal- 
form  complete.  loting    for   the    first    representative   of 

3.  Precedents, — In  State  z/.  Gorham,  11  ~said  town,  put  in  more  than  one  vote, 
Conn.  233,  the  information,  which  was  viz.  two  votes,  for  said  first  representa- 
sufficient,  stated  "that  said  Gorham,  on  tive,  which  votes  were  then  and  there 
the  loth  day  of  April,  i8j>5,  at  an  elec-  received,  by  the  presiding  officer  of  said 
tors'     meeting,    duly  holden    at    New  meeting." 
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Form  No.  8214. 

(Ala.  Crim.  Code  (1896),  p.  337,  No.  91.)' 

The  State  of  Alabama, )  ^.       .,  ^    r  .^     a      .  ono 

Fike  countv  1  ^^^^^^^  court,  September  term,  iq98. 

The  grand  jury  of  said  county  charge  that,  before  the  finding  of 
this  indictment,  Richard  Roe  vottd  more  than  once,  or  deposited  more 
than  one  ballot  as  his  vote  for  the  same  office  at  the  last  general  elec- 
tion held  in  this  state,  against  the  peace  and  dignity  of  the  State  of 
Alabama. 

Daniel  Webster,  Solicitor  of  the  second  circuit. 

Form  No.  8215,* 

f-    L  r-        ^        '  >■  ss.     January  TtrmoithQ  Cook  Circuit  Conrt,  iW7. 

The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the  county 
of  Cook,  in  the  name,  and  by  the  authority  of  the  people  of  the  state 
of  Illinois,  upon  their  oaths  present*  \.\\2X  Richard  Roe,  late  of  Summit 
in  the  county  of  Cook,  at  a  general  election,  held  on  \h^  first  Tuesday 
after  \\\^  first  Mojiday  in  November  last  past,  it  being  the  seventh  day 
of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-six,  in  and  for  the  county  of  Cook  aforesaid,  in  the  several  pre- 
cincts of  said  county,  for  the  purpose  of  electing  county  officers,  the 
said  Richard  Roe  being  an  elector  in  said  county,  did  appear  at  the 
place  of  holding  said  election  in  the  precinct  aforesaid,  and  did  then 
and  there  vote  for,  and  give  in  his  vote  for  George  Peabody  as  the 
person  he  intended  to  vote  for  to  fill  the  office  of  treasurer  of  said 
county,  to  be  filled  at  said  election,  and  cause  his  name  and  vote  to 
be  entered  by  clerks  of  said  election  in  said  precinct  for  the  said 
George  Peabody  for  treasurer  as  aforesaid;  and  the  said  Richard  Roe 
being  a  person  regardless  of  the  rights  of  the  people,  and  of  the  free- 
dom and  purity  of  elections  in  this  state,  afterwards,  on  the  said  first 
Tuesday  of  November  last  past,  being  the  day  in  the  month  and  year 
aforesaid,  did  appear  at  the  place  of  holding  said  election  in  said  pre- 
cinct in  said  county,  and  did  then  and  there  again  vote  for  the  said 
George  Peabody  as  the  person  he  intended  to  vote  for  to  fill  the  office 
of  treasurer,  to  be  filled  at  said  election,  for  the  said  George  Peabody 
for  the  office  of  treasurer  as  aforesaid;  contrary  to  the  form  {concluding 
/IS  in  Form  No.  164-). 

In  Com.  V.  Silsbee,  9  Mass.  417,  the  the  great  prejudice  of  the  rights  of  the 

indictment,    which    was  held   to  suffi-  other  qualified  voters  in  said  town  of 

ciently  charge  a  misdemeanor   at  com-  Salem,  to  the  evil  example  of  others  in 

mon  law,  charged  that  defendant  at  a  like   case    to   offend,    and    against    the 

town  meeting,  for  the  choice  of  town  peace  and  dignity  of  the  commonwealth 

officers,  held  at  a  certain  time  and  place,  aforesaid,  and  th,e  law  of  the  same  in 

"did  then  and  there  wilfully,  fraudu-  such  case  made  and  provided." 

lently,  knowingly,  and  designedly  give  1.  Alabama.  —  Crim.    Code   (1896),  § 

in  more  than  one  vote  for  the  choice  of  4692.    See  also  j«/rrt,  note  t,  p.  383. 

selectmen  for  said  town  of  ^a/^w,  atone  2.  Illinois.  — Starr  &  C.   Anno.  Stat, 

time  of  balloting,  —  to   the  great    de-  (1896),  c.  46,  par.  298.     See  also  supra., 

struction  of  the  freedom  of  elections,  to  note  i,  p.  383. 
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Form  No.  8  2  1 6  .> 

,1 


State  of  Indiana,        ^ 


County  of  Hancock, 

In  the.  Hancock  Circuit  Conrt,  Hoi'ember  Term,  a.  d.  i%86. 

State  of  Indiana       ) 

against  >•  Indictment  for  Illegal  Voting. 

Jefferson  C.  Patterson.  ) 

The  grand  jury  oi  Hancock  county,  in  the  state  oi  Indiana,  good 
and  lawful  men,  duly  and  legally  impaneled,  charged  and  sworn,  at 
the  November  term,  Hancock  Circuit  Court,  for  the  year  a.  d.  \Z86,  to 
inquire  into  felonies  and  certain  misdemeanors,  in  and  for  the  body 
of  said  county  of  Hancock,  in  the  name  and  by  the  authority  of  the 
state  of  Indiana,  on  their  oaths  present  *  that  said  Jeffersoji  C.  Fatter- 
son,  at  said  county,  on  the  fourth  dsiy  oi  November,  iS84,  the  same 
being  the  day  upon  which  the  general  election^  was  then  and  there 
being  held  in  said  state  of  Indiana  for  the  election  of  governor, 
lieutenant-governor  and  the  various  other  oflficers  of  said  state, 
representatives  to  the  general  assembly  of  said  state,  representatives 
to  the  congress  of  the  United  States  from  said  state,  and  also  the 
various  officers  in  the  different  counties  in  said  state,  as  was  then  and 
there  required  and  authorized  by  the  law  of  said  state;  and  that 
Jefferson  C.  Patterson,  then  and  there  being  an  elector  competent  ta 
vote,  feloniously,  wilfully  and  knowingly,  voted  more  than  once  at 

such  election,  to  wit,  once  at  the  voting  precinct  in township, 

in  said  county,  and  once  at  the  voting  precinct  in township,  in 

said  county,  contrary  to  the  form  of  the  statute  {concluding  as  in 
Form  No.  %TJt5) 

Form  No.  8217. 

(Precedent  in  State  v.  Philbrick,  84  Me.  562. )3 
[State  of  Maine. 

1.  Indiana.  —  Horner's  Stat.  (i8g6),  said  state,  and  a  Sheriff,  Treasurer, 
g  2183.     See  also  supra,  note  i,  p.  383.  County   Commissioner,    Clerk    of   the 

2.  Time.  —  As  to  the  allegation  of  Supreme  Judicial  Court,  Judge  of  Pro- 
time,  see  State  z/.  Patterson,  116  Ind.  45.  bate,  and  Register  of  Probate  for  the 

3.  On  demurrer,  it  was  contended  that  county  of  Kennebec  aforesaid,  and  Rep- 
this  indictment  should  conclude  "  con-  resentatives  to  the  Legislature  for  said 
tra  formam  statuti,"  but  the  indictment  Augusta  was  then  and  there  duly  held; 
was  held  sufficient,  as  the  offense  is  an  and,  at  said  election,  a  list  of  the  voters 
offense  at  common  law.  Forthe  statute  oi  %2\(i  Augusta  was  necessary  :  —  And 
in  Maine  see  Rev.  Stat.  (1883),  c.  4,  §  the  jurors  aforesaid,  upon  their  oath 
72,  as  aw^wa'^rt' Laws  (1887),  p.  69,  c.  91.  aforesaid,  do  further  present,  tha,t 
In  State  v.  Boyington,  56  Me.  512,  an  William  Boyington  of  said  Augusta,  in 
indictment  under  this  statute  was  held  said  county  of  Kennebec,  did  then  and 
sufficient  which  charged  "  that  on  the  there,  at  the  meeting  and  election 
14th  day  of  September  in  the  year  of  our  aforesaid,  wilfully,  knowingly  and  un- 
Lord  one  thousand  eight  hundred  and  lawfully,  cast  and  give  in  more  than 
sixty-eight,  at  Augusta,  in  the  county  of  one  vote,  ballot,  and  list  of  persons  then 
Kennebec,  a  meeting  of  the  inhabitants  and  there  to  be  elected  and  chosen  into 
of  said  Augusta,  in  the  county  aforesaid,  the  said  offices,  at  one  balloting,  at  the 
for  the  election  of  Governor  of  the  state  choice  and  election  aforesaid,  against 
aforesaid,  and  Representative  to  Con-  the  peace  of  said  state,  and  contrary  to 
gress  for  the  third  Congressional  Dis-  the  form  of  the  statute  in  such  case 
trict  of  said  state,  and  State  Senators  made  and  provided." 

for    the   seventh   senatorial   district   of        See  also,  supra,  note  i,  p.  383. 
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Lincoln,  ss.]^  The  jurors  for  said  State,  upon  their  oath  present, 
that  Erastus  C.  Philbrick  of  Edgecomb  in  said  county  of  Lincoln,  at 
Edgecomb  in  said  county  of  Lincoln,  on  the  twelfth  day  of  April  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  «/«<?/>',  being  ad- 
mitted as  a  legal  voter  at  a  legal  meeting  of  school  district  number 
three  (5)  in  said  town  of  Edgecomb,  held  on  the  twelfth  day  of  April 
aforesaid,  for  the  choice  of  school  agent,  did  then  and  there  at  said 
meeting  wilfully,  fraudulently,  knowingly  and  designedly  give  in 
more  than  one  vote,  to  wit:  two  written  ballots  for  the  choice  of 
agent  of  said  school  district,  at  one  time  of  balloting,  to  the  great 
destruction  of  the  freedom  of  elections,  to  the  great  prejudices  of  the 
rights  of  the  other  qualified  voters  in  said  school  district,  to  the  evil 
example  of  others  in  like  case  to  offend,  and  against  the  peace  and 
dignity  of  the  State. 

[A  true  bill, 

Jas.  N.  Reed,  Foreman,  j^ 

Form  No.  8218. 

(Precedent  in  State  v.  Welch,  21  Minn.  22.)^ 

[The  District  Court  of  the  County  of  Washington  and  State  of  Min~ 
nesota. 

The  State  of  Minnesota 
against 

Michael  IVelch.y 

Michael  Welch  is  accused  by  the  grand  jury  of  the  county  of  Wash- 
ington, in  the  State  of  Minnesota,  by  this  indictment,  and  upon  their 
oaths,  of  the  crime  of  voting  more  than  once  at  the  same  election, 
committed  as  follows: 

1.  The  words  enclosed  by  [  ]  will  not  aforesaid,  at  the  time  aforesaid,  at  the 
be  found  in  the  reported  case,  but  have  polls  then  and  there  held  in  the  town  of 
been  added  to  render  the  form  complete.  Getty  as  aforesaid,  y.  H.  Bruce,  f.  A, 

2.  This  indictment  was  held  suffi-  Wa/z  and  G.  O.  Barlo'w  then  and  there 
cient.  See  Minn.  Stat.  (1894),  §  119;  acted  as  judges  of  said  election,  and 
also  supra,  note  i,  p.  383.  David  Cleveland  s^ndi  fas.  E.Davis  then 

A  similar  form,  held  good  in  State  v.  and  there  acted  as  clerks  of  said  elec- 

Davis,  22  Minn.  423,  omitting  the  for-  tion;  that  at  the  polls   then  and  there 

mal  parts,  is  as  follows,  to  wit:  held   in   the  said  town  of  Sauk  Centre, 

"  Pleas  R.  Davis    is    accused  by  the  C.    Truman,    F.    Bergman   and  L.  M. 

grand  jury  of  the  county  of  Stearns,  by  Thomson  then  and  there  acted  as  judges 

this  indictment,  of  the  crime  of  voting  of  said  election,  and  E.    Oakford  and 

more  than   once  at  the   same  election,  f.  L.  Robhins  then  and  there  acted  as 

committed  as  follows:   Said  grand  jury,  clerks  of  said  election;  and  that  said 

upon  their  oaths,  say  that,  on  the  third  Pleas  R.  Davis,  on  the  said  third  da.y  oi 

day  of  November,  a.  d.  187.^,  the  annual  November,  A.  D.  1^74,   in  the  county  of 

election   for  United    States,    state   and  Stearns    aforesaid,    did    vote    once   by 

county  officers    was    duly  held   in  the  ballot   at  said  election  at  the  polls  so- 

town  of  Getty  in  said  county,  said  town  held  in  the  town  of  Getty  as  aforesaid, 

of  Getty  then  and  there  constituting  one  and  afterwards,  to  wit,  on  the  day  last 

election  district  in  said  county;  that  on  aforesaid,  in   the  county  aforesaid,  the 

the  third  day    of  November,  a.  d.  187^,  said  Pleas  R.  Davis  did  vote  a  second 

the  annual    election  for  United  States,  time  by  ballot  at  the  election  aforesaid, 

state  and  county  officers  was  duly  held  to  wit,  at  the  polls  so  held  in  the  town 

in   the    town   of    Sauk  Centre,  then  and  of  Sauk  Centre  as  aforesaid, 

there  constituting  another  election  dis-  And  so  the  grand  jury  aforesaid  do- 

trict  in  said  county;  that  at  the  election  say    that  the   said  Pleas  R.   Davis,  on 
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That  the  city  of  Stillwater  is  a  municipal  corporation,  within  the 
county  of  Washington,  in  the  State  of  Minnesota,  organized  and  acting 
under  and  by  virtue  of  an  act  of  the  legislature  of  the  State  of  Min- 
nesota, entitled  "An  act  to  reduce  the  law  incorporating  the  city  of 
Stillwater  in  the  county  of  Washington  and  State  of  Minnesota,  and 
the  several  acts  amendatory  thereof,  into  one  act,  and  to  amend  the 
same,"  approved  March  3d,  a.  d.  1870,  and  the  acts  amendatory 
thereof.  That  on  the  1st  day  of  April,  a.  d.  i875,  the  municipal 
election  of  said  cit}'  of  Stillwater  was  then  and  there  in  said  city  being 
held,  under  and  by  virtue  of  the  said  act  of  the  legislature  above  men- 
tioned, and  the  acts  amendatory  thereof,  and  in  accordance  with  law 
and  the  statutes  in  such  cases  made  and  provided,  for  the  purpose  of 
electing  the  ofificers  of  said  municipal  corporation,  the  said  city  of  Still- 
water, as  provided  and  required  by  said  act  of  the  legislature  of  the 
State  of  Minnesota,  and  the  acts  amendatory  thereof. 

That  said  Michael  Welch  did  then  and  there,  on  said  1st  day  of 
April,  A.  D.  i87<?,  in  said  city  of  Stillwater,  in  said  county  of  Wash- 
ington, at  said  election,  vote  in  said  city  of  Stillwater  in  the  j^rj/ ward 
thereof,  said  Michael  Welch  being  then  and  there  a  resident  and  legal 
voter  in  said  ward  in  said  city;  and  said  Michael  Welch  did  then  and 
there,  on  said  j^r^/  day  of  April,  a.  d.  i875,  in  said  city  of  Stillwater  in 
said  county  of  Washingto?i,  after  the  casting  by  him  of  the  vote  above 
mentioned,  wrongfully,  wilfully,  unlawfully  and  feloniously  vote  a  sec- 
ond time  at  said  election  in  said  city  of  Stillwater,  said  vote  being  cast 
by  the  said  Michael  Welch  in  the  j-if^^^^ ward  of  said  city  of  Stillwater-. 
both  of  said  votes  being  then  and  there  by  the  said  Michael  Welch 
voted  at  the  same  election,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Minnesota. 

[Dated  at  Stillwater  in  the  county  of  Washington,  the  tenth  day  of 
June,  A.  D.  1875. 

A  true  bill. 

George  Peabody, 
Foreman  of  the  grand  jury.]^ 

Form  No.  8219.* 

{Commencing  as  in  Form  No.  6696)  who  being  first  duly  sworn 
according  to  law,  on  oath  deposes  and  says  that  on  the  eighth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-six,  at  the  township  of  Blank  aforesaid,  in  the  county  and  state 
aforesaid,  Richard  Roe  of  said  township,  at  the  state  election  held  at 
the  town  hall  in  said  township,  did  fraudulently  fold  and  deliver  to 

said  third  day  of  November,  a.  d.  187^,  peace  and  dignity  of  the  state  of  Min- 

at  the  towns  aforesaid,  in  the  county  nesota." 

aforesaid,  unlawfully   and   knowingly  1.  The  words  and  figures  enclosed  by 

did  vote  more  than  once  at  the  election  [  ]  will   not  be  found  in  the  reported 

aforesaid,  so  held  as  aforesaid  for  the  case,  but  have  been  added   to  render 

election   of    United    States,    state   and  the  form  complete. 

county   officers  aforesaid,  contrary    to  2.  Petmsylvania.  —  Laws    (1897),    p. 

the   form  of   the   statute  in  such  case  257,  Act  No.  202.     See  also  supra,  note 

made   and   provided,  and   against  the  i,  p.  383. 

394  Volume  7. 


8219.  ELECTIONS.  8220. 

deponent,  an  inspector  of  elections  duly  elected  for  said  district, 
two  tickets  for  governor,  with  the  intent  to  illegally  vote  more  than 
once  for  said  office,  as  this  deponent  verily  believes,  contrary  to  the 
act  of  assembly  {concluding  as  in  Form  No.  6696). 

d.  Voting  in  Name  of  Another  Elector.' 
Form  No.  8220.' 

In  the  Superior  Criminal  Court. 
■Suffolk,  ss.  Januai-y  Term,  a.  d.  \?>89. 

The  jurors  for  the  Commonwealth  of  Massachusetts,  on  their  oaths 
present  that  on  the  eleventh  day  of  December  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-eight,  in  said  city  of  Boston,  a 
municipal  corporation  duly  established  and  existing  by  the  laws  of 
said  Commonwealth  in  said  county  of  Suffolk,  meetings  of  the  qualified 
voters  of  the  various  wards  of  said  city  of  Boston,  for  the  election  of 
Mayor,  Aldermen,  members  of  the  Common  Council  and  other  muni- 
cipal officers,  having  been  duly  warned  and  called,  according  to  law, 
were  then  and  there  holden,  the  same  then  and  there  being  the  regular 
annual  municipal  election  of  said  city  of  Boston,  and  that  James 
McSorley  of  said  Boston,  then  and  there  in  one  of  said  wards,  to  wit, 
in  ward  number  twelve,  in  the  second \otvcv^  precinct  thereof  and  at  said 
election,  did  wilfully,  fraudulently,  knowingly  and  designedly  give  in 
a  list  of  persons  to  be  voted  for  at  said  election  and  then  and  there 
vote  upon  a  name  other  than  his  own,  to  wit:  upon  the  name  of  one 
Edward M .  Curran,  the  said  Edward M.  Curran  being  then  and  there 
a  qualified  voter  in  the  precinct  aforesaid. 

Whereas  in  truth  and  in  fact  the  name  of  said  McSorley  was  not 
Edward  M.  Curran,  as  aforesaid,  but  was  James  McSorley.  Against 
the  peace  of  said  Commonwealth  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid  for  the  Commonwealth  of  Massachusetts, 
on  their  oaths  aforesaid  do  further  present  that  on  the  eleventh  day 
of  December  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
^eighty-eight,  in  said  city  of  Boston,  a  municipal  corporation  duly  estab- 
lished and  existing  by  the  laws  of  said  Commonwealth,  in  said  county 
of  Suffolk,  meetings  of  the  qualified  voters  of  the  various  wards  of 
the  said  city  of  Boston,  for  the  election  of  Mayor,  Aldermen,  members 
of  the  Common  Council  and  other  municipal  officers,  having  been 
duly  warned  and  called,  according  to  law,  were  then  and  there  holden, 
the  same  being  then  and  there  the  regular  annual  municipal  election 
of  said  city  of  Boston,  and  that  James  McSorley  of  said  Boston,  then 

1.  Precedent.  —  In  State  z/.  Lockbaum,  son    which    was  on   the  last   prepared 

38   Conn.  401,  the  second  count  of  the  registry  list  of  electors  of  said  town  of 

information  upon  which  defendant  was  New  Ha7>en,  and  prepared  for  said  elec- 

convicted,  and  which  was  held  to  be  tion,  and  which  was  not  his  own  name." 
sufficient,  alleged  "that  the  said  Will-         2.  This  form  is  copied  from  the  rec- 

iam  Lockbaum  at  the  said  electors'  meet-  ords  of  the  superior  criminal  court  of 

ing  held  at  said  town  of  New  Haven,  on  Massachusetts,  fol.  77,  lib.  2819.      Jury 

the  third  day  of  April,  187/,  as  afore-  disagreed.     Indictment  placed  on  file, 

said,  did  attempt   fraudulently  to  vote  See   Mass.   Stat.  (1893),   c.  417,  §  311; 

by  assuming  the  name  of  another  per-  also  supra,  note  i,  p.  383. 
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and  there  in  one  of  said  wards,  to  wit:  in  ward  number  twelve  in  the 
second  voting  precinct  thereof  and  at  said  election  did  wilfully,  fraudu- 
lently, knowingly  and  designedly  give  in  a  list  of  persons  to  be  voted 
for  at  said  election  and  then  and  there  vote  upon  a  name  other  than 
his  own,  to  wit:  upon  the  name  of  one  Jeremiah  McCarthy^  said 
Jeremiah  McCarthy  being  then  and  there  a  qualified  voter  in  the 
precinct  aforesaid. 

Whereas  in  truth  and  in  fact  the  name  of  said  McSorley  was  not 
Jeremiah  McCarthy  as  aforesaid,  but  was  James  McSorley.  Against 
the  peace  of  said  Commonwealth  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

2.  Refusing  Legal  or  Accepting"  Illegal  Votes.^ 

a.  Refusing  Legal  Vote. 

Form  No.  8221.^ 

{Commencing  as  in  Form  No.  8216,  and  continuing  down  to  *)  that  on 
the  seventh  day  oi November,  a.  d.  \2>91,  dit  Mohawk,  in  said  county, 
one  Richard  Roe,  who  was  then  and  there  an  iospector  (or  judge)  of 
an  election  at  the  voting  precinct  in  Mohawk  township,  in  said  county, 
at  a  general  election  held  on  said  day,  and  duly  authorized  so  to  be 
held,  for  the  election  of  governor  of  the  state,  and  other  state, 
county  and  township  officers,  did  then  and  there  unlawfully,  know- 
ingly, wilfully  and  corruptly,  neglect  and  refuse  to  receive  the  vote 
of  one  John  Doe,  a  legal  voter  of  such  precinct  at  such  election,  who 
then  and  there  offered  to  vote,  contrary  to  the  form  of  the  statute 
{conchiding  as  in  Form  No.  Jf-IJ^S). 

1.  Eequisites  of  Indictment,  etc.  —  Gen-  505;  U.  S.  v.  Morrissey,  32  Fed.  Rep.  147. 

erally.  —  For    the    formal    parts    of   an  Qualification  of  Voter.  —  The  charge 

indictment,    information    or    criminal  must  allege  the  voter's   right,  but  it  is 

complaint   in  a  particular  jurisdiction  sufficient    to    set    out    that    he    was    a 

consult  the  titles  Indictments;  Infor-  "qualified  voter"  or  a  "duly  qualified 

MATioNs;  Criminal  Complaints,  vol.  5,  elector."    Com.  v.  Youlls,  5  Kulp.  (Pa.) 

p.  930.  231;  People  V.  Burns,  75  Cal.  627. 

Allegation  of  Place.  — An  indictment  Officer's  Knowledge.  —  In    an    indict- 

alleging  that  an  offense  was  committed  ment    for   refusing    a    legal    vote,  it   is 

'' ai  Boston,  in  said   district  of  Massa-  necessary  to  aver  that    defendant   had 

chusetts,  at  an  election  for  a  representa-  knowledge   of    the    elector's    qualifica- 

tive  in  the  congress  of  the  said  United  tion,  for  "it  must  be  alleged    that  they 

States  for  the /^icwr/A  congressional  dis-  do  so  corruptly,  with    a   knowledge  of 

trict  of  the  Commonwealth  of  Massa-  all  the  facts  and  in  violation  of  a  known 

chusetts,  instituted    and    held    in    said  duty,   for   in    that    the    essence   of    the 

Boston  on  sa.\d  fourth  day  of  November,  offense  consists."     State  v.  Daniels,  44 

in   accordance  with    the    laws   of   said  N.  H.  383.     And  in  an    indictment  for 

commonwealth   and  with  the    laws  of  receiving  illegal  votes  it  is  necessary  to 

said    United    States,"  states   with    suf-  charge  knowledge   of   the    illegality  of 

ficient  clearness  that  the  election  took  the  vote  on  the  part  of   the  official,  and 

place  in  the   fourth  congressional  dis-  that   he    corruptly   received     it.     Kirk- 

trict,  which  is  a  part  of  Boston.     U.  S.  patrick  v.  Stewart,  iq  Ark.  695;  State  v. 

V.  Doherty,  25  Fed.  Rep.  28.  Small,  10  Me.  109;  Byrne   v.    State,   12 

Purpose  of  Election. —  The  indictment  Wis.   519;  U.    S.    v.    Doherty,    25    Fed. 

must  show  the  purpose  for  which  the  Rep.  28. 

election  was  held.     Tipton  v.  State,  27  2.  Indiana.  —  Horner's  Stat.    (1896)^ 

Ind.   492;   Cantwell   v.   State,   27    Ind.  §  2188.     See  also  supra,  note  i. 
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b.  Receiving  Illegal  Vote. 

Form  No.  8222.' 


State  of  Wisconsin,  )  y     ^.       - ,  ^ 
^a«.  County.         '[  In  ar.«/^  Court. 


7%^  ■5'/<7/^  of  Wisconsin'\ 

against  [ 

Francis  X.  Byrne  and  ( 

John  J.  Kinney.        J 

I,  Daniel  Webster,  district  attorney  for  said  county,  hereby  inform 
the  court  that  on  the  seventh  day  oi November,  in  the  year  iS96,  at 
said  county,  Francis  X.  Byrne  and  John  J.  Kinney  were  inspectors  of 
election  in  the  second  ward  of  the  city  of  Madison,  at  a  general  elec- 
tion being  held  in  said  city  and  ward,  for  the  election  of  state 
and  county  officers,  and  on  said  day  did,  as  inspectors  of  said 
election,  unlawfully  and  knowingly  receive  and  sanction  the  recep- 
tion of  a  vote  from  one  John  Pearce,  he  the  said  John  Pearce  not 
having  all  the  qualifications  of  an  elector  at  such  election,  and  being 
then  and  there  disqualified  as  an  elector,  for  the  reason  that  he 
was  not  then  and  there  a  resident  of  such  second  ward  in  the  city  of 
Madison,  but  was  a  resident  of  the  third \fa.v6.  in  said  city;  the  said 
Francis  X.  Byrne  and  John  J.  Kinney  then  and  there  well  knowing 
that  the  said  John  Pearce  had  not  all  the  qualifications  of  an  elector 
at  said  election,  and  that  he  was  then  and  there  disqualified  as  such 
elector,  and  that  he  did  not  then  and  there  reside  in  said  second 
ward,  against  the  peace  and  dignity  of  the  state  of  Wisconsin. 

Dated  February  6,  i897. 

Daniel  Webster,  District  Attorney. 

3.  Neglect  or  Refusal  of  Election  OflBcer  to  Perform 
His  Duty.2 

a.  To  File  Certified  Poll-book. 

1,  Wisconsin.  —  Stat.  (1898),  §  4545.  and  there  the  judges  of  said  election.' 
See  also  supra,  note  i,  p.  396.  State  v.  Randies,  7  Humph.  (Tenn.)  9. 

2.  Bequisites  of  Indictment,  etc.  —  Gen'  Duty  and  its  Neglect.  —  The  charge 
erally.  —  For  the  formal  parts  of  an  must  set  forth  the  duty  of  the  defend- 
indictment,  information  or  criminal  ant  and  his  refusal  or  neglect.  U.  S. 
complaint  in  a  particular  jurisdiction  v.  Vigil,  7  N.  Mex.  296;  U.  S.  v.  Dwyer, 
consult  the  titles  Indictments;  Infor-  56  Fed.  Rep.  464. 

MATiONs;  Criminal  Complaints,  vol.  5,        Malicious  Neglect  or  Omission.  —  No 

p.  930.  allegations  that  an  act  of  omission  was 

Authority  of  Oncers.  —  In  an  indict-  committed  wilfully  and  maliciously  are 

ment  of  this  nature,  it  is  not  necessary  necessary.     The  duty,  its  undertaking, 

to  allege   that  the  inspector    took    the  and   the  intentional  refusal,  should  be 

oath  of  office  or  was  given  a  certificate,  stated.     And  it  is  usual  to  allege,  under 

an    allegation    that   such    officer  "was  U.  S.  Rev.  Stat.  ('1878).  §  5515,  that  the 

duly  and    lawfully  designated,  and  ap-  act  was  committed  "  knowingly."     U. 

pointed    and  qualified,"  is  sufficient  in  S.  v.  Vigil,  7  N.  Mex.  296;  U.  S.  t.  Jack- 

this  respect.     Hall  v.  People,  90  N.  Y.  son,  25  Fed.  Rep.  548;  U.  S.  v.  Britton, 

498.     Or  that  defendants  "were  then  107  U.  S.  655. 
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Form  No.  8223. 

(Precedent  in  State  v.  Randies,  7  Humph.  (Tenn.)  lo.)' 

[State  of  Tennessee,  \  ^.^^^.^  ^  September  Term,  i8^6.]2 

Sevier  County.         )  '     -^  '      -^    j 

The  grand  jurors  of  the  State  of  Tennessee,  being  duly  elected^ 
empanelled,  sworn,  and  charged  to  inquire  for  the  body  of  the 
county  of  Sevier,  on  their  oaths  aforesaid,  present  and  say,  that  here- 
tofore, to  wit,  on  the  1th  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-five,  an  election  was  held  in  the 
State  of  Tennessee  for  GoVernor  of  said  State,  members  of  Congress, 
and  members  of  the  State  Legislature;  that  said  election  was  held 
in  the  county  aforesaid,  under  the  constitution  and  laws  of  this  the 
said  State,  on  the  said  1th  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-five,  that  Samuel  Randies^ 
Abraham  Fox  and  Thomas  Brabson,  late  of  said  county,  laborers,  on 
the  day  and  year  last  aforesaid,  at,  to  wit,  in  the  county  aforesaid^ 
were  then  and  there  the  judges  of  said  election,  at  the  place  of  hold- 
ing the  same  in  the  ninth  civil  district  of  said  county;  that  as  judges 
as  aforesaid,  it  was  their  duty,  within  ten  days  after  said  election,  to 
return  and  file  with  William  L.  Rodgers,  he  then  and  there  being 
clerk  of  the  Circuit  Court  of  said  county,  one  copy  of  the  poll  books, 
or  list  of  voters,  kept  by  the  clerks  at  said  election,  of  which  they 
were  the  judges  as  aforesaid,  certified  by  said  judges,  or  a  majority 
of  them,  under  their  hands,  to  contain  a  true  list  of  the  votes  at  the 
place  of  holding  said  election  in  the  ninth  district,  and  attested  by 
the  clerks  and  officers  holding  said  election,  or  to  cause  the  same  to 
be  done;  and  that  the  said  judges  of  said  election  did  not  within  ten 
days  after  the  same  was  held  return  and  file  with  said  William  L. 
Rodgers,  clerk  as  aforesaid,  a  certified  copy  of  the  poll  books,  or  list 
of  voters,  at  said  election,  of  which  they  were  judges  as  aforesaid, 
signed  and  attested  as  aforesaid  and  according  to  law,  [contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State. ]2 

b.  To  Administer  Oath  to  Challenged  Elector. 

Form  No.  8224. 

(Precedent  in  People  v.  Wattles,  13  Mich.  447.)' 

[State  of  Michigan.  The  circuit  court  for  the  county  of  Lapeer: 
Of  the  December  term  in  the  year  a.  d.  i860. 

Lapeer  county,  ss.]^  Charles  M.  Walker,  prosecuting  attorney  for 
the  county  of  Lapeer  aforesaid,  for  and  in  behalf  of  the  people  of  the 

1.  This  indictment  was   held   to  be  to  be  broken  open,  see  Ex  p.  Clarke, 

well   drawn   under  Tenn.  Act  of  1841,  100  U.  S.  399. 

c.  31.     See  Tenn.  Code  (1896),  §  6855;        2.  The  words  and    figures   enclosed 

also  supra,  note  2,  p.  397.  by  [  ]  will  not  be  found  in  the  reported 

For   substance   of   a   similar   indict-  case,  but  have  been  added   to  render 

ment   under  U.   S.   Rev.   Stat.  (1878),  §  the  form  complete. 

5515.  charging  an  inspector  with  failure        3.  See  How.  Anno.  Stat.  Mich.  (1882), 

to  deliver  poll-book  and  allowing  same  ^  9367;  also  supra,  note  2,  p.  397. 
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state  of  Michigan,  comes  into  said  court  in  the  December  term  thereof^ 
A.  D.  i860,  and  gives  it  here  to  understand  and  be  informed  that  hereto- 
fore, to  wit,  on  the  6th  day  of  Noiiember,  i860,  at  North  Branch,  in 
said  county,  one  Abraham  Moyer  appeared  before  David  C.  WattleSy 
Isaiah  Butler  and  John  Skym,  who  were  then  and  there  acting  as  a 
board  of  inspectors  of  elections  at  said  election,  and  offered  his  ballot 
to  vote  for  officers  then  to  be  chosen,  and  that  he  was  then  and  there 
challenged  as  unqualified  by  David  McConnell,  an  elector  qualified  to 
vote  at  that  poll,  and  then  and  there  the  said  Abraham  Moyer  stated 
that  he  was  a  qualified  elector,  [and  had  been  duly  registered]  ^  and, 
said  challenge  not  having  been  withdrawn,  he,  said  Moyer,  demanded 
the  right  to  have  administered  to  him  the  oath  contained  in  clause  / 
of  section  Ifi,  of  the  Compiled  Laws  of  the  state  of  Michigan,  which. 
he  then  claimed  to  contain  grounds  of  his  qualifications  to  vote,  and 
that  the  said  David  C.  Wattles,  Isaiah  Butler  and  John  Skym  did  each^ 
then  and  there,  corruptly  and  wilfully  neglect  and  refuse  to  admin- 
ister to  said  Moyer,  said  oath  in  that  behalf,  contrary  to  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Michigan. 

Charles  M.   Walker, 
Prosecuting  attorney  for  the  county  of  Lapeer. 

c.  Of  Nearest  Justice  to  Receive  Ballot-box. 

Form  No.  8225. 

(Graydon's  F.  (Pa.  1845),  p.  193.)'' 
Carbon  County,  ss. 

John  Doe,  of  Mauch  Chunk,  in  said  county,  being  duly  sworn  (or 
affirmed^  saith,  that  James  L.  Place,  Esq.,  one  of  the  justices  of  the 
peace  in  and  for  the  county  of  Carbon,  did  at  the  close  of  the  last 
city  election,  held  in  the  borough  of  Mauch  Chunk  aforesaid,  refuse 
to  receive  into  his  keeping  the  boxes  wherein  the  tickets,  lists,  tally- 
papers,  and  certificates  made  use  of  at  said  election  were  deposited, 
he,  the  said  James  L.  Place,  being  the  nearest  justice  of  the  peace 
of  the  said  county  to  the  place  of  holding  the  election  aforesaid; 
and  further  saith  not. 

John  Doe. 

Sworn  and  subscribed  before  me,  this  tenth  day  of  December,  a.  d. 
1 897. 

Abraham  Kent,  Justice  of  the  Peace. 

4.  Betting  on  Result  of  Election.^ 

1.  As  a  statute  of  Michigan  required  3.  Bequisites  of  Indictment,  etc.  —  Gen- 
the  registration  of  all  voters,  it  was  erally.  —  For  the  formal  parts  of  an 
necessary  to  allege  that  the  elector  was  indictment,  information  or  criminal 
registered  in  order  to  make  the  refusal  complaint  in  a  particular  jurisdictioa 
of  the  inspector  illegal.  The  words  en-  consult  the  titles  Indictments;  Infor- 
closed  by  [  ]  have  been  added  to  remedy  mations;  Criminal  Complaints,  vol.  5, 
this  defect  in  the  original  information,  p.  930. 

2.  Pennsylvania.  —  Bright.  Pur.  Dig.  Time  and  Purpose  of  Election.  —  The 
(1894),  p.  495,  §  143.  time  and  purpose  of  the  election  upoa 
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Form  No.  %22fi. 

(Precedent  in  State  v.  Ragan,  22  Mo.  460.)' 


State  of  Missouri,  \  In  the  Newton  Circuit  Court,  October 

QowxiVj oi Newton.  \^^'  Term,  i85^. 

The  grand  jurors  for  the  state  of  Missouri,  impannelled,  sworn  and 
charged  [to  inquire  within  and  for  the  county  of  Newton  and  state 
aforesaid, ]2  upon  their  oath,  present  that  one  Caleb  Jias^an  and  George 
IV.  Cornits,  late  of  said  county,  heretofore,  to  wit,  [on  the  tentA  day 
of  August,  A.  D.  1854]^  at  [Neosho  in  the  county  of  Newton  aforesaid,]^ 
did  then  and  there  unlawfully  bet  an  amount  of  property,  to  wit:  one 
pair  of  boots,  of  the  value  oi  five  dollars,  on  the  result  of  an  election 
which  was  held  in  the  sixth  congressional  district  in  the  state  of  Mis- 
souri, on  xSxQ  first  Monday  in  August,  a.  d.  i85-4,  between  one  John  S. 
Phelps  and  Waldo  P.Johnson,  who  were  then  and  there  running  as 
candidates  to  represent  the  said  congressional  district  in  the  state  of 
Missouri,  in  the  congress  of  the  United  States  of  America;  said  elec- 
tion  then  and  there  being  authorized  by  the  constitution  of    the 


the  results  of  which  the  defendant  is 
indicted  for  betting  must  be  stated. 
Bellair  v.  State,  6  Blackf.  (Ind.)  104; 
State  V.  Ragan,  22  Mo.  459;  Sherban  v. 
Com,,  8  Watts  (Pa.)  212;  Lewellen  v. 
State,  18  Tex.  538.  See,  however, 
Miller  v.  State,  33  Miss.  356. 

Time  of  Bet.  —  The  exact  time  of 
making  the  bet  need  not  be  set  forth 
in  the  indictment,  it  being  sufficient  to 
charge  that  it  was  made  before  the  re- 
sult of  the  election  became  known. 
Miller  v.  State,  33  Miss.  356;  State  v. 
Griggs,  34  W.  Va.  78;  State  v.  Snider, 
34  W.  Va.  83.  But  see  State  v.  Mahan, 
2  Ala.  340. 

Amount  of  Bet.  — The  general  rule  is 
to  state  the  amount  of  the  bet.  Miller 
"v.  State,  33  Miss.  356;  State  v.  Ragan, 
22  Mo.  459;  State  v.  Banfield,  22  Mo. 
461;  State  V.  Bridges,  24  Mo.  353; 
Sherban  v.  Com.,  8  Watts  (Pa.)  212; 
State  V.  Grigg,  34  W.  Va.  78;  State  v. 
Snider,  34  W.  Va.  83.  But  in  State  v. 
Bridges,  24  Mo.  353,  such  allega- 
tion has  been  held  unnecessary;  and 
in  Com.  v.  McAtee,  8  Dana  (Ky.)  30, 
the  statement  of  a  wrong  sum  was  held 
not  to  render  the  indictment  invalid. 

Gain  or  Loss.  —  It  must  be  shown 
that  defendant  stood  to  win  or  lose 
something  of  value  upon  the  result. 
Where  an  indictment  charges  the  de- 
fendant with  losing  money  by  betting 
on  an  election  by  alleging  the  pur- 
chase, by  the  defendant,  of  a  chattel,  at 
its  alleged  value,  to  be  paid  for  at  such 
price  only  in  the  event  of  the  election 
of  a  candidate  named,  to  a  particular 


office,  at  a  certain  election,  it  was  held 
insufficient  upon  the  ground  that  the 
facts  stated  did  not  show  how  the  de- 
fendant could  lose.  Wagner  v.  State, 
63  Ind.  250. 

Such  a  sale  is  indictable,  however. 
Com.  V.  Shouse,  16  B.  Mon.  (Ky.) 
325- 

Parties  to  the  Bet.  —  According  to  the 
general  rule,  it  need  not  be  charged  ex- 
pressly that  the  defendants  bet  with 
each  other,  it  being  held  that  such  is  the 
plain  intent  and  explanation  of  the 
charge.  State  v.  Bridges,  24  Mo.  353; 
State  V.  Smith,  24  Mo.  356;  State  v. 
Griggs,  34  W.  Va.  78;  State  v.  Snider, 
34  W.  Va.  83.  But  compare  Lewellen  v. 
State,  18  Tex.  538,  where,  of  a  joint  in- 
dictment, it  was  said:  "  If  it  was  in- 
tended to  charge  the  defendants  with, 
having  made  a  wager  together,  it  would 
seem  it  should  have  been  so  averred;  if 
with  having  jointly  made  a  wager  with 
some  other  person,  it  should  have  been 
stated  with  whom;  or  if  with  some  one 
to  the  jurors  unknown,  it  should  have 
been  so  charged." 

Betting  and  Holding  Stakes.  —  The  of- 
fenses of  betting  and  holding  stakes 
may  not  be  joined  in  one  count  against 
several  persons.  State  v.  Bridges,  24 
Mo.  353. 

1.  This  indictment  was  held  sufficient. 
See  Mo.  Rev.  Stat.  (1889),  §  3824;  also 
supra,  note  3,  p.  399. 

2.  The  words  and  figures  enclosed  by 
[  ]  will  not  be  found  in  the  reported 
case,  but  have  been  added  to  render  the 
form  complete. 
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United  States  of  America,  and  by  the  laws  of  the  state  of  Missouri, 
contrary  [to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state. 

Daniel  Webster, 
Prosecuting  Attorney  for  the  County  of  Newton.^- 

Form  No.  8227. 

(Precedent  in  Sherban  v.  Com.,  8  Watts  (Pa.)  212.)' 

The  grand  inquest  of  the  Commonwealth  of  Pennsylvania,  inquiring 
in  and  for  the  county  of  Cumberland,  on  their  oaths  and  affirmations 
respectively,  do  present:  That  Daniel  Sherban,  late  [of  Carlisle  in  the 
county  of  Cumberland  aforesaid,] ^  on  the  28th  of  September,  1SS8,  in 
the  county  aforesaid,*  and  within  the  jurisdiction  of  this  court,  did 
lay  a  wager  and  bet  with  a  certain  Jacob  Clark,  and  that  the  said 
Daniel  Sherban  did  then  and  there  lay  a  wager  and  bet  of  fifty  dollars 
with  the  said  Jacob  Clark,  that  a  certain  Joseph  Ritner  would  be  elected 
governor  of  the  Commonwealth  of  Pennsylvania  at  an  election  to  be 
held  in  said  Commonwealth,  under  the  constitution  and  laws  of  said 
Commonwealth  on  the  9th  day  of  October  in  the  year  i855,  the  said 
Joseph  Ritner  then  and  there  being  a  candidate  nominated  for  public 
office,  to  wit,  for  the  office  of  governor  of  said  Commonwealth,  con- 
trary to  the  Act  of  Assembly  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  Commonwealth  ol  Pennsylvania. 

5.  Interfering"  with  Elector, 
a.  By  Giving  Him  Intoxicating  Liquor. 

Form  No.  8228. 

(Precedent  in  State  v.  Darnal,  i   Humph.  (Tenn.)  290.)' 

State  of  Tennessee, )  ^.^^^.^  ^  j^^  ^^^ 

Obton  county.  \  '  -^ 

The  grand  jurors  of  the  State  of  Tennessee,  elected,  empanelled 
and  sworn,  and  charged  to  inquire  in  and  for  the  body  of  the  county 
of  Obion  aforesaid,  upon  their  oaths  present  *  that  one  Henry  M. 
Darnal,  late  of  said  county,  laborer,  on  the  ^^day  oi  June,  one  thou- 
sand eight  hundred  and  thirty-eight,  and  on  divers  other  days  before 
that  time,  with  force  and  arms,  in  the  county  of  Obio)i  aforesaid,  then 

1.  The  words  enclosed  by  [  ]  will  not  Humph.  (Tenn.)  32,  a  sufficient  indict- 
be  found  in  the  reported  case,  but  have  ment  under  the  same  act  charged  that 
been  added  to  render  the  form  com-  '^  James  Shaw,  being  a  candidate  for 
plete.  constable  in   ihe  fifth  civil  district,  of 

2.  This  indictment  was  held  sufficient  said  county  of  Greene,  at  an  election 
on  demurrer.  See  Bright.  Pur.  Dig.  held  on  the  yth  day  of  March,  1S46,  in 
Pa.  (1894),  p.  734,  §§  94,  95;  also  supra,  the  county  aforesaid,  did  then  and 
note  3,  p.  399.  there,  being  a  candidate  for  the  office 

3.  The  defendant  was  convicted  un-  of  constable,  unlawfully  treat  the  elec- 
der  this  indictment,  which  was  drawn  tors  at  said  election  with  spirituous 
under  Tenn.  Act  of  1823,  c.  25,  §  i  liquors,  for  the  purpose  of  obtaining 
(Tenn.  Code  (1896),  §  6842).  their   votes   thereby,    contrary   to   the 

Precedent.  —  In    State    v.   Shaw,    8    statute." 
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and  there  being  and  offering  himself  as  a  candidate  for  an  office  of 
honor  in  the  State  of  Tennessee  in  the  county  of  Obion  aforesaid,  to 
wit,  the  office  of  lieutenant-colonel  of  the  one  hundred  and  thirty- sixth 
regiment  of  Tennessee  militia,  in  the  county  of  Obion  aforesaid,  and 
then  and  there  being  such  candidate  as  aforesaid,  did  then  and  there 
'treat  the  electors  or  common  soldiers  of  the  one  hundred  and  thirty-sixth 
regiment  aforesaid,  at  the  county  aforesaid,  with  spirituous  liquors, 
to  wit,  with  brandy,  whisky,  gin  and  rum,  and  other  spirituous  liquors, 
directly  or  indirectly  for  the  purpose  of  obtaining  for  himself 
the  votes  of  the  electors  or  common  soldiers  of  the  one  hundred  and 
thirty-sixth  regiment,  to  the  great  injury  of  the  morals  of  the  good 
citizens  and  soldiery  of  the  State,  to  the  evil  example  of  all  others  in 
like  cases,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State. 

Form  No.  8229. 

(Precedent  in  State  v.  Pearis,  35  W.  Va.  321.)' 

State  of  West  Virginia^  Mercer  county,  to  wit:  The  grand  jurors 
of  the  State  of  West  Virginia^  in  and  for  the  body  of  the  county  of 
Mercer,  upon  their  oaths  present  that  on  the  6th  day  of  Novembery 
1S88,  in  the  said  county  of  Mercer  and  State  oi  West  Virginia,  at  an 
election  ]then  and  there  held  in  said  county  for  the  election  of  State, 
county  and  district  officers,  under  the  laws  of  the  State  of  West  Vir- 
ginia, George  W.  Pearis  did  then  and  there,  to  wit,  in  the  said  county 
of  Mercer,  on  the  6th  day  of  November,  \Z88,  wilfully,  wrongfully, 
knowingly, 2  and  unlawfully  give  to  ono.  Joseph  R.  Johnson  an  intoxi- 
cating drink,  the  said  Joseph  R.  Johnson  being  then  and  there  a 
legally  qualified  voter,  against  the  peace  and  dignity  of  the  State. 

/.   W.  Hale, 
Prosecuting  Attorney. 

b.  By  Offering  to  Vote  for  Elector. 

Form  No.  8  2  3  o  .^ 

{^Commencing  as  in  Form  No.  8216,  and  continuing  down  to  *)  that  on 
the  seventh  day  of  November,  iS91,  a  general  election,  duly  authorized 
by  law,  was  held  throughout  the  state  of  Indiana,  for  the  election  of 
a  governor  and  other  state,  county  and  township  officers,  and  on  said 
day  in  the  county  aforesaid  one  Richard  Roe  was  then  and  there  an 

inspector  of  elections  in  precinct  No.  1,  in  township,  in  said 

county,  and  did  then  and  there,  while  such  inspector  of  such  election, 
unlawfully  attempt  to  induce  one  John  Doe,  an  elector  and  duly 
qualified  voter  in  such  precinct,  at  such  election  then  and  there, 
against  his  will  and  purpose,  to  vote  for  one  John  Greeti,  the  demo- 
cratic candidate  for  governor  of  said  state  at  such  election,  by  then 
and  there  promising  the  said  John  Doe  that  if  he,  the  said  John  Doe, 

1.  This  indictment  is  sufficient  under  intent,  that  defendant  acted  knowingly 
W.  Va.  Code  (1891),  c.  5,  §  10.  and    wilfully.     State  v.   Pearis,   35  W. 

2.  Intent.  —  No    special  criminal  in-     Va.  320. 

tent  need  be  alleged.  It  is  sufficient  to  Z.Indiana.  —  Horner's  Stat.  (1896), 
state  the  scienter,  or  general  criminal     S  2189. 
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would  then  and  there  vote  for  the  said  John  Green  as  governor  of 
said  state,  the  said  Richard  Roe  would  vote  for  him,  the  said  John  Doe, 
for  the  office  of  justice  of  the  peace,  whenever  thereafter  he,  the  said 
John  Doe,  should  be  a  candidate  therefor,  contrary  to  the  form  of  the 
statute  (^concluding  as  in  Form  No.  ^7^^). 

e.  By  Threats.  > 
(1)  To  Discharge  from  Employment. 

Form  No.  8231.* 

{Commencing  as  in  Form  No.  8215,  and  continuing  down  to  *)  that 
Richard  Roe,  late  of  Summit  in  the  county  of  Cook,  at  a  general  elec- 
tion, held  on  the.  first  Tuesday  after  the  first  Monday  in  November  last 
fast,  it  being  the  seventh  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety- setien,  in  and  for  the  county  of 
Cook  aforesaid,  in  the  several  precincts  of  the  said  county,  for  the 
purpose  of  electing  county  officers,  did  unlawfully  by  threats  and 
menaces  attempt  to  influence  one  John  Doe,  being  then  and  there  a 
legal  voter  entitled  to  vote  at  said  election,  to  vote  at  said  election 
as  he,  the  said  Richard  Roe,  required,  the  said  John  Doe  being  then 
and  there  in  the  employment  of  the  said  Richard  Roe,  he,  the  said 
Richard  Roe,  then  and  there  did  unlawfully  and  menacingly  threaten 
to  discharge  the  said  John  Doe  from  his  said  employment,  unless  he, 
the  said  John  Doe,  would  give  his  vote  at  said  election  as  he,  the  said 
Richard  Roe,  desired  and  required,  in  contempt  of  the  people  of  the 
state  of  Illinois,  and  the  law,  to  the  evil  example  of  all  others  in  the 
like  case  offending;  against  the  peace  and  dignity  of  the  people  of 
the  state  of  Illinois,  and  contrary  to  the  form  {concluding  as  in  Form 
No.  164). 

\  (2)  Of  Fine  and  Imprisonment. 

Form  No.  8232. 

(Precedent  in  State  v.  Franks,  38  Tex.  640.)' 

l^TAe  State  of  Texas 

against 

Albert  Franks  and  Leve  McHenry. 

In  the  name  and  by  the  authority  of  the  state  of  Texas.  The  grand 
jurors  of  the  county  oi  Lavaca,  state  aforesaid,  duly  organized  as  such 
at  the  December  term,  a.  d.  i87^,  of  the  District  Conrt  for  said  county, 
upon  their  oaths  in  said  court  present  that  Albert  Franks  and  Leve 

1.  In  Graydon's  F.  (Pa.  1845),  p.   192,  with  the  apparent  design  of  influencing 

is  given  a  form  of  complaint,  sufficient  unduly  or  overawing  such  election,  and 

under  Bright.  Pur.  Dig.  Pa.  (1894),  p.  restraining  the  freedom  of  choice.    And 

494,  §  132,  which,  omitting  formal  parts,  further  saith  not." 

is  as  follows,  to  wit,  ''^  \.\iz.K.  Richard  Roe,  2.  Illinois.  —  Starr  &  C.  Anno.  Stat, 

of  the  said  borough  of  Gettysburg,  did  (1896),  c.  46,  par.  298. 

at  the  last  state  election,  held  in  and  8.  It  was   held    immaterial   whether 

for    the    said  borough    of    Gettysburg,  the  election  was  held  for  a  state  officer 

use  and  practise  intimidation,  threats,  or  for  a   congressman   of   the    United 

force,  or  violence,  (as  the  case  may  be,)  States;  the    election   being  held  under 
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McHenryY-  did  wilfully  and  unlawfully  attempt  to  hinder  Isaac 
Williams  (he  being  a  legally  qualified  elector)  in  the  free  exercise  of 
the  right  of  suffrage  at  the  election  then  pending  in  the  town  oi  Hal- 
letsville,  for  a  representative  in  the  Congress  of  the  United  States 
from  the  Fourth  Congressional  District  of  the  State  of  Texas,  by  the 
use  of  wilful  falsehood,  to  wit,  by  then  and  there  telling  the  said 
Isaac  Williams  that  if  he  voted  for  Hancock  (one  of  the  candidates 
for  Congress  at  that  election)  he  would  be  fined  fifty  dollars  and  sent 
to  the  penitentiary  for  two  and  a  half  jt.zx's,;  [against  the  peace  and 
dignity  of  the  state  of  Texas. 

John  Smith,  Foreman  of  the  Grand  Jury.]^ 

6.  Interfering"  with  Election  or  Election  Officers, 
a.  By  Disorderly  Conduct. 

Form  No.  8233.* 

{Commencing  as  in  Form  No.  8227,  and  continuing  down  to  *)  design- 
ing and  intending  the  due  execution  of  the  laws  of  this  common- 
wealth to  obstruct  and  prevent,  with  force  and  arms,  etc.,  did  threaten 
and  use  violence  to  the  person  of  one  John  Doe,  he,  the  said  John 
Doe,  then  and  there  being  one  of  the  judges  of  the  election  in  the 
city  of  Cumberland,  at  a  general  election  held  in  and  for  the  said  city,  on 
the  said  seventh  day  of  November,  duly  chosen,  appointed  and  swofn 
by  virtue  of  an  act  of  the  general  assembly  of  this  commonwealth, 
entitled  an  act  {Here  insert  title  of  act^,  and.  in  the  due  execution  of 
his  said  office  then  and  there  also  being,  and  then  and  there  with 
threats  and  opprobrious  language  did  interrupt  the  said  John  Doe  in 
the  execution  of  his  office,  and  then  and  there  did  say  to  the  said 
John  Doe,  he,  the  said  John  Doe,  still  being  in  the  due  execution  of 
his  said  office,  "you  (meaning  the  ssHd  John  Doe)  damned  infernal 
rascal,  I  will  see  you  for  this  another  time,"  thereby  meaning  and 
intending  to  prevent  and  debar  the  said  John  Doe  from  proceeding 
in  the  execution  of  his  said  office,  to  the  evil  example  of  all  others  in 
like  case  offending,  contrary  to  the  form  of  the  act  of  assembly 
(concluding  as  in  Form  No.  8227). 

b.  By  Selling  Liquor  on  Election  Day.^ 

the  laws  of  Texas,  the  offender  is  pun-  then    and    there   being  in  the  town  of 

ishable    under   those    laws.     See    Tex.  JIaynesville,  C/ajj' county,  on  and  during 

Pen.  Code  (1895),  art.  168.  a  public  election  day,  within  three  mWes 

1.  The  words  and  figures  enclosed  of  the  election  precinct  of,"  etc.,  and 
by  [  ]  will  not  be  found  in  the  reported  concluding  "  against  the  form  of  the 
case,  but  have  been  added  to  render  the  statute,"  etc.,  was  held  defective  for 
form  complete.  the  reasons  that  the   name  of  the  per- 

2.  Pennsylvania. — Bright.  Pur.  Dig.  son  to  whom  the  liquor  was  sold  or 
(1894),  p.  494,  §  132.  given  should  have  been  set  forth  ;  and 

3.  Insufficient  Form,  —  An  indictment  that  since  the  statute  made  such  sell- 
charging  that  the  defendant,  "on  the  ing  an  offense  when  done  "  during," 
lofk  day  of  September,  tS^?,  at  and  in  the  etc.,  "  a  public  election,"  it  was  a  fatal 
county  of  Clay,  did  give  away  and  sell  variance  to  allege  the  selling  "on  and 
spirituous  liquors,  to  various  persons,  during  a  public  election  day;   and  that 
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Form  No.  8234. 

(Precedent  in  State  v.  Irvine,  3  Heisk.  (Tenn.)  156.)' 

[(jCommencing  as  in  Form  No.  8228,  and  continuing  down  to  *)]2 
that  one  Stephen  Irvine,  late  of  said  county,  grocer,  on  the  26th  day 
of  March,  i870,  on  election  day,^  with  force  and  arms,  in  the  county 
aforesaid,  did  then  and  there,  wilfully  and  unlawfully,  sell,  give,  vend 
and  retail,  spirituous,  vinous  and  fermented  liquors,  to  one  Theodorick 
Webb,  near  the  election  grounds,  in  the  City  of  Jackson,  [contrary  to 
the  form  {concluding  as  in  Form  No.  8228')^ 

e.  By  Obtaining  or  Attempting  to  Obtain  Possession  of  Ballot-box 

or  Ballots. 

Form  No.  8235.* 

{Commencing  as  in  Form  No.  8202,  and  continuing  down  to  *)  at  the 
township  of  Moscoiv,  in  the  county  of  Lucas,  at  a  general  election  then 
and  there  being  duly  holden,  the  same  being  authorized  by  the  laws 
of  the  state  of  Ohio,  for  the  election  of  state,  county  and  township 
officers,*  did  forcibly  and  unlawfully  obtain  {ox  attempt  to  obtain)  pos- 
session of  the  ballot-box  (or  of  the  ballots  deposited  in  the  ballot-box), 
then  and  there  in  use  at  the  voting  precinct  in  said  town  of  Moscow, 
while  the  voting  at  such  election  was  still  going  on,  and  before  the 
ballots  had  been  duly  taken  out  of  said  ballot-box  and  enumerated 
by  the  judges  of  election  according  to  law,  contrary  to  the  form 
{concluding  as  in  Form  No.  8202). 

Form  No.  8236. 

(Precedent  in  Connors  v.  U.  S.,  158  U.  S.  409.)' 

[In  the  District  Court  of  the  United  States  of  America  for  the  District 

of  Colorado. 

Of  the  October  term,  in  the  year  of 
our  Lord  eighteen  ninety-one. 
District  of  Colorado,  set.  The  grand  jurors  for  the  United  States 
of  America,  inquiring  within  and  for  the  district  of  Colorado,  upon 
their  oath  present  that  James  Connors,  late  of  the  city  of  Denver,  in 
the  county  of  Arapahoe,  in  the  district  aforesaid,  on  the  fourth  day 
of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety,  and  within  the  jurisdiction  of  this  court,]^  did*  unlawfully 
interfere  with  the  judges  of  election  of  the  Eighteenth  voting  pre- 
cinct in  said  county  of  Arapahoe,  in  the  discharge  of  their  duties, 
which  said  judges  of  election  were  then  and   there  officers  of  the 

selling   upon    "  the   prescription  of   a  place  on  election  day  was  held  to  sufB- 

practicing  physician    and   for  medical  ciently  set  forth  that  the  election  was 

purposes,"     as     allowed     by     statute,  held. 

should    have    been    negatived.      State  4.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

V.  Stamey,  71    N.  Car.  202.  §  7059. 

1.  Tennesese.  —  Code  (1896),   §   6861.  6.  It  was  held  that  this  indictment, 

2.  The  words  enclosed  by  and  to  be  which  is  drawn  under  U.  S.  Rev.  Stat, 
supplied  within  [  ]  will  not  be  found  (1878),  §  551 1,  charged  but  one  offense, 
in  the  reported  case.  but  that  the  trial  court  might,  upon  mo- 

3.  This  charge  that  the  offense  took  tion,  compel    the   prosecutor   to   state 
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election  for  Representative  in  the  Fifty-second  Congress  of  the 
United  States,  in  accordance  with  the  laws  of  the  State  of  Colorado 
and  of  the  United  States,  and  did  then  and  there  unlawfully  and  with 
force  and  arms  seize,  carry  away,  and  secrete  the  ballot  box  contain- 
ing the  ballots  of  said  Eighteenth  voting  precinct,  which  on  said  J^th 
day  of  Noziember,  in  the  year  aforesaid,  at  said  election,  had  been  cast 
for  said  Representative  in  Congress,  and  did  then  and  there  know- 
ingly aid  and  assist  in  the  forcible  and  unlawful  seizure,  carrying 
away,  and  secreting  of  said  ballot  box,  and  did  then  and  there  coun- 
sel, advise,  and  procure  divers  other  persons,  whose  names  are  to 
the  grand  jurors  unknown,  so  to  seize,  carry  away,  and  secrete  said 
ballot  box,  thereby,  as  aforesaid,  interfering  with  said  judges  of 
election  of  said  Eighteenth  voting  precinct,  and  hindering  and  pre- 
venting them,  the  said  judges  of  election,  from  counting  the  votes 
which  had  been  cast  at  said  election,  and  from  declaring  and  certify- 
ing the  result  thereof,  [against  the  peace  and  dignity  of  the  United 
States,  and  contrary  to  the  statute  of  the  same  in  such  case  made 
and  provided. 

Daniel  Webster^ 
United  States  District  Attorney.]^ 

d.  By  Destroying  op  Attempting  to  Destroy  Ballot-box,  Poll-book 

or  Ballots. 

Form  No.  8237.* 

(Commencing  as  in  Form  No.  823S,  and  continuing  down  to  *)  and  after 
certain  ballots  had  been  cast  and  voted  and  before  the  time  had  ex- 
pired for  using  the  same  as  evidence  in  any  contest  of  said  election, 
did  unlawfully  destroy  (or  attempt  to  destroy)  the  ballot-box  {or poll- 
book)  used  at  the  voting  precinct  in  said  town  of  Moscow  (or  did  un- 
lawfully destroy  certain,  to  wit,  fifty  ballots  cast  and  voted  at  said  election')^ 
contrary  to  the  form  (concluding  as  in  Form  No.  8202). 

Form  No.  8238. 

(Graydon's  F.  (Pa.  1845),  p.  193.)' 
Moutour  County,  ss. 

John  Doe,  of  Danville,  in  said  county,  being  duly  sworn  (or  affirmed)^ 
saith,  that  Richard  Roe,  of  Danville  aforesaid,  did  on  the  day  of  the 
last  state  election,  destroy  thirty  of  the  tickets  which  had  been  taken 
in  by  the  inspectors  of  said  election;  and  further  saith  not. 

John  Doe. 
Sworn  and  subscribed  before  me,  this  twentieth  day  of  November., 
A.  D.  \%m. 

Abraham  Kent, 
Justice  of  the  Peace, 

whether  he  would  proceed  against  the  been  added   to  render  the  form  com- 

accused  for  having  himself  seized,  etc.,  plete. 

the  ballot-box,  or  for  having  assisted  2.  Ohio.  —  Bates' Anno.  Stat.  (1897),  § 

or  procured  others  to  do  so.  7060. 

1.  The  words  enclosed  by  [  ]  will  not  3.  Pennsylvania.  —  Bright.  Pur.  Dig. 

be  found  in  the  reported  case,  but  have  (1894),  p.  494,  §  130. 
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e.  By  Altering  Ballot. 

Form  No.  8239.' 

Commonwealth  of  Massachusetts. 

Suffolk,  to  wit:  At  the  Superior  Court,  begun  and  holden  at  the 
city  of  Boston,  within  and  for  the  county  of  Suffolk,  for  the  transac- 
tion of  criminal  business,  on  t)\Q  first  Monday  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-seven,  the  jurors  for 
the  commonwealth  of  Massachusetts  on  their  oath  present:  That  at  a 
certain  election  held  for  the  choice  of  public  officers,  to  wit,  at  the 
annual  municipal  election  of  said  city  of  Boston,  held  for  the  choice 
of  Mayor,  Aldermen,  Councilmen,  and  members  of  the  School  Com- 
mittee, for  said  city  of  Boston,  on  the  fourteenth  day  of  December  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-six,  at 
Boston,  aforesaid,  a  certain  ballot  was  then  and  there  cast  for  a  cer- 
tain officer,  to  wit,  for  Nelson  S.  Wakefield,  for  Alderman  of  said  city 
of  Boston,  said  ballot  then  and  there  having  and  bearing  upon  it, 
among  other  things,  the  words  and  name,  '■Nelson  S.  Wakefield,  for 
Alderman;"  that  thereafter,  to  wit,  on  ^dc^di  fourteenth  day  oi December, 
at  Boston  aforesaid,  one  Erank  McGurty  wilfully,  maliciously,  unlaw- 
fully, and  with  intent  to  cheat  and  defraud,  did  alter  said  ballot  so 
cast  as  aforesaid,  by  then  and  there  with  a  certain  lead  pencil,  draw- 
ing lines  and  marks  across  the  words  and  name  '■'■Nelson  S.  Wake- 
field," so  being  upon  said  ballot  as  aforesaid,  a  more  particular 
description  of  which  said  ballot  said  jurors  cannot  give,  against  the 
peace  of  said  commonwealth,  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

And  the  jurors,  aforesaid,  for  the  Commonwealth  of  Massachusetts^ 
on  their  oath,  aforesaid,  do  further  present,  that  Erank  McGurty,  of 
Boston  aforesaid,  on  the  fourteenth  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-six,  at  Boston,  aforesaid, 
unlawfully,  wilfully,  and  maliciously,  and  with  intent  to  cheat  and 
defraud,  did  alter  a  certain  ballot,  then  and  there  cast  for  a  certain 
officer,  to  wit:  for  one  ^Nelson  S.  Wakefield,"  for  Alderman  of  said 
city  of  Boston,  at  a  certain  election  then  and  there  held  for  the  choice 
of  public  officers,  to  wit,  at  the  annual  municipal  election  of  said  city 
of  Boston,  by  then  and  there  drawing  lines  and  marks  with  a  certain 
lead  pencil  over  and  across  the  name  'Nelson  S.  Wakefield,"  then  and 
there  upon  said  ballot  so  cast,  as  aforesaid,  a  more  particular  descrip- 
tion of  which  said  ballot  said  jurors  cannot  give,  against  the  peace 
of  said  Commonwealth,  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

A  true  bill.  Thomas  GafiHeld, 

Foreman  of  the  Grand  Jury. 

Hosea  M.  Knowlton,  District  Attorney. 

1.  This  form  is  copied  from  the  origi-  re-enacted  by  Mass.  Stat.  (1893),  c.  417, 
nal  papers  in  Com.  v.  McGurty,  145  §334.  In  this  case,  proof  that  the  words 
Mass.  257.  The  indictment  was  drawn  "  S.  Wakefield  "  only  were  erased  was 
under  Mass.  Stat.  (1884),  c.  299,  §  43,  held  sufScient  to  sustain  this  indict- 
which   statute  has  been   repealed  and     ment. 
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f.  By  Altering  Poll-book. 
Form  No.  8240. 

(Precedent  in  State  v.  Granville,  45  Ohio  St.  264.)' 
^Commencing  as  in  Form  No.  8202,  and  continuing  down  to  f)]^  that 
on  the  ISt/i  day  oi  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-five,  in  precinct  "  A  "  of  the  thirteenth  ward  of  the 
city  of  Columbus,  and  in  the  county  of  Franklin,  and  the  state  of  Ohio, 
an  election  was  duly  holden,  the  same  being  authorized  by  the  laws 
of  the  state  of  Ohio,  at  which  election  in  said  precinct  H.  J.  Ossing, 
J.  Hatcher  and  E.  B.  Adams  acted  as  judges  of  said  election,  and  A. 
L.  Allis  and  C.  F.  Galloway  then  and  there  acted  as  clerks  of  said 
election;  that  then  and  there,  at  said  election,  George  Hoadly  was  a 
candidate  for  governor  (^Here  occur  names  of  other  candidates  on  same 
tickety.  That  each  of  said  candidates  received  votes  at  said  election 
for  the  offices  for  which  they  were  respectively  candidates,  and  said 
election  was  duly  holden  under  the  laws  of  the  state  of  Ohio,  to  elect 
officers  for  the  various  offices  above  named  and  for  which  the  above 
named  candidates  were  respectively  candidates.  That  then  and  there, 
after  the  closing  of  the  polls  at  said  election,  the  ballots  cast  thereat 
were  duly  counted  and  entered  by  tallies,  upon  tally-sheets  provided 
according  to  law,  and  the  number  of  ballots  cast  for  each  candidate 
was  then  and  there  enumerated  and  set  down  in  figures,  as  is 
provided  by  law,  on  the  tally- sheets  aforesaid;  that  within  three  days 
thereafter  one  of  the  poll  books  of  said  election,  and  one  of  the  tally- 
sheets  aforesaid  made  up  by  said  judges  and  clerks  at  said  election, 
as  provided  by  law  as  aforesaid,  was  deposited  as  required  by  law 
with  the  clerk  of  the  court  of  common  pleas  of  said  county,  at  his 
office  in  the  city  of  Columbus,  in  said  county  and  state ;  that  after- 
ward, to  wit:  on  the  eighteenth  day  of  October,  a.  d.  i2,85,  in  said  county 
Sindstditt,  Algernon  Granville  Sind  others,  did  then  and  there,  and  before 
the  time,  as  fixed  by  the  law  of  said  state,  had  expired  for  using 
said  poll  book  and  tally-sheet  in  any  contest  of  said  election,  wrong- 
fully, unlawfully  and  feloniously  change,  alter,  erase  and  tamper  with 
the  tallies  and  figures  contained  in  said  poll  book  and  tally-sheet  of 
said  election  so  held,  canvassed  and  returned  as  aforesaid  in  precinct 
'■'■A,"  thirteenth  ward,  city  of  Columbus  aforesaid,  as  follows,  to  wit: 
The  number  of  tallies  so  entered  and  ballots  cast  and  returned  for 
George  Hoadly  for  governor  of  said  state,  to  wit,  two  hundred  and 
three,  were  so  changed  and  altered,  erased  and  tampered  with  as  to 
read  five  hundred  and  three,  (and  so  as  to  each  of  the  candidates  natnedy 
All  with  intent  thereby  then  and  there  to  defeat,  hinder  and  prevent 
a  fair  expression  of  the  people  at  said  election  so  held  as  aforesaid  in 
precinct  "^,"  of   the   thirteenth   ward,  city    of    Columbus,  county   of 

1.  This  indictment  was  drawn  under  wrongful  and  fraudulent  alteration  of 

a  statute  identical  with   Bates'   Anno,  a  "  name,  figure  or  word,"  in  a  certain 

Stat.  Ohio{i897),  §  7061,  and  it  was  held  specified    manner,  and   that   such  was 

unnecessary  to  set  forth  a  copy  of  the  done  with  intent  to  defeat,  hinder  and 

poll-book  or  tally-sheet  in  question,  or  prevent,  etc.,  the  election, 

otherwise  describe  it  than  by  the  term  2.  The  matter  to  be  supplied  within 

"  poll-book  or  tally-sheet,"  it  being  suf-  [  ]  will  not  be   found  in  the  reported 

ficient  under  the  statutes  to  allege  the  case. 
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Franklin,  state  of  Ohio,  on  the  said  thirteenth  day  of  October,  a.  d.  i855, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
against  the  peace  and  dignity  of  the  state  of  Ohio. 

Cyrus  Huling, 
Prosecuting  Attorney  for  Franklin  County,  Ohio. 

7.  Fraudulent  Registration.^ 
a.  In  General. 

Form  No.  8241 .' 

{Commencing  as  in  Form  No.  8215,  and  continuing  down  to  *)  that 
Richard  Roe,  late  of  Summit,  in  the  county  of  Cook,  on  the  seventh 
day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-six,  at  Summit  aforesaid,  in  the  county  aforesaid, 
unlawfully,  feloniously,  knowingly  ajid  wilfully  did  appear  before  the 
judges  of  election  in  the  precinct  of  Summit  aforesaid,  the  said 
judges  of  election  then  and  there 'sitting  as  a  board  of  registry,  to 
register  the  voters  of  said  precinct  according  to  law,  and  cause  his 
name  to  be  registered  as  a  qualified  elector,  he,  the  said  Richard  Roe, 
then  and  there  well  knowing  that  he,  the  ssdd  Richard  Roe,  was  not 
then  and  there  a  legally  qualified  elector  entitled  to  be  registered  as 
aforesaid;  contrary  to  the  form  (concluding  as  in  Form  No.  16Jf). 

b.  By  Giving  False  Residence. 

Form  No.  8242. 

(Precedent  in  U.  S.  v.  Jacques,  55  Fed.   Rep.  54.) 

[(^Commencing  as  in  Form  No.  8236,  and  continuing  down  to  *)]* 
unlawfully,  knowingly  and  fraudulently  register  as  a  voter  at  the 
place  of  registry  in  the  third  election  district  of  the  twenty-seventh 
assembly  district  in  the  city  of  New  York,  he,  the  said  Zachariah 
Jacques,  then  and  there  not  having  a  lawful  right  so  to  do,  which 
said  registration  was  then  and  there  false  and  fraudulent,  in  this: 
that  said  Zachariah  Jacques,  at  the  time  he  so  registered  as  aforesaid, 
stated  [to  the  inspectors  of  said  election  at  the  said  place  of  registry 
under  oath]*  that  his  residence  was  at   Randall's  Island  Hospital, 

1.  Requisites  of  Indictment,  etc. —  Gen-  see  U.  S.   v.    Hirschfield,    13   Blatchf. 

erally. — See  supra,   note  i,  p.  383.  (U.  S.)  330. 

Fraudulent  Acts.  —  In  an  indictment  2.  Illinois. — Starr  &  C.  Anno.  Stat, 

under  U.  S.   Rev.   Stat.   (187S),  §  5512,  (1896),  c.  46,  par.  297.     See  also  supra, 

the  acts  of  a  defendant  who  intended  note  i. 

to  procure  the  fraudulent  registration  8.  The  matter  to  be  supplied  within 

of  another  must  be  set  forth  in  such  an  [  ]  will  not  be  found  in  the  reported  case, 

indictment.     U.  S.  v.    Brown,   58  Fed.  4.  An   indictment  under  U.  S.    Rev. 

Rep.  558;  U.  S.  V.   O'Connor,  31  Fed.  Stat.   (1878),  §  5512,  must  state,  besides 

Rep.  449.     And  the  same  is  true  of  the  the  false  statements  of  residence,  etc., 

acts  of  one  fraudulently  procuring  his  that   such    were    made    to  the  election 

own    registration.      The    mere   allega-  inspectors  at  the  time   of  registration, 

tion,    though    in     the    words    of    the  U.  S.  v.  Jacques,  55  Fed.  Rep.  53. 

statute,  that  defendant   "  fraudulently  The  words  enclosed  by  [  ]  have  been 

registered,"  was  held  insufficient  in  U.  added   to   remedy    this   defect    in   the 

S.  V.  McCabe,  58  Fed.   Rep.  557.     And  original. 
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New  York  city,  whereas,  in  truth  and  in  fact,  as  he,  the  said  Zacha- 
riah  Jacques,  then  and  there  well  knew,  he,  the  said  Zachariah  Jacques, 
had  no  residence  at  RandalVs  Island  Hospital,  New  York  city,  which 
entitled  him  to  register  as  a  voter  aforesaid  [against  the  peace  (con- 
cluding as  in  Form  No.  8236).Y 

8.  False  Statements  on  Challenge.^ 
a.  As  to  Time  of  Residence. 

Form  No,  8243. 

(Precedent  in  Humphreys  v.  State,  17  Fla.  383.) 

In  the  Circuit  Court  for  the  Fifth  Judicial  Circuit  of  the  State  of 
Florida,  for  Alachua  county  at  the  Fall  Term  thereof,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-eight. 

Alachua  county,  to  wit:  The 'grand  jurors  of  the  State  oi  Florida, 
inquiring  in  and  for  the  body  of  the  county  of  Alachua,  upon  their 
oaths  do  present  that  William  Humphreys,  late  of  the  county  of 
Alachua  aforesaid,  in  the  circuit  and  State  aforesaid,  laborer,  on  the 
Jifth  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy -eight,  with  force  and  arms  at  and  in  the  county 
of  Alachua,  aforesaid,  at  a  general  election  held  in  said  Alachua 
county  in  the  State  aforesaid  in  election  district  number  ten,  in  the 
town  of  Micanopy,  did  present  himself  as  a  duly  qualified  elector  to 
the  duly  qualified  and  acting  inspectors  of  said  election,  [and  offer 
to  vote,  whereat] 3  his  right  to  vote  at  said  election  was  then  and 
there  challenged  and  questioned  [by  an  inspector  of  said  election, 
and  he  the  said  William  Humphreys  was  by  said  inspector  informed 
of  the  necessary  qualifications  of  a  voter]. ^  Whereupon,  as  is  pro- 
vided and  authorized  and  required  by  the  statute  in  such  cases  made 
and  provided,  the  said  William  Humphreys  was  then  and  there  duly, 
legally  and  solemnly  sworn  by  one  Daniel  C.  Hart,  a  duly  appointed 
and  qualified  inspector  of  the  election  aforesaid,  at  said  voting  pre- 
cinct or  district,  who  was  duly  authorized  and  required  by  law  to 
administer  the  oath  provided  for  by  the  statute  in  such  cases  made 
and  provided,  and  the  said  William  Humphreys  being  so  sworn  as 
aforesaid,  then  and  there  upon  his  oath  aforesaid  falsely,  corruptly, 
knowingly,  wilfully  and  maliciously  before  the  said  inspector  of  elec- 
tion aforesaid,  the  said  Daniel  C.  Hart,  and  did  swear  amongst  other 
things  in  substance  and  to  the  effect  following,  that  is  to  say,  that  he, 
the  said  William  Humphreys  had  lived  and  resided  in  the  State  of 
Florida  tivelve  months  and  in  the  said  county  of  Alachua  for  six 
months,  next  preceding  said  day,  the  Jifth  day  oi  November  in  the  year 

1.  The  matter  to  be  supplied  within  As  to  Age.  —  For  substance  of  an  in- 
[  ]  will  not  be  found  in  the  reported  dictment  for  making  a  false  statement 
case.  as   to  age  see  Biggerstaff  v.  Com.,   11 

2.  As  to  Citizenship.  —  For  substance  Bush  (Ky.)  170. 

of  sufficient  indictment  for  making  a  3.  The  words  enclosed  by  [  ]  are 
false  statement  as  to  citizenship  on  those  suggested  by  the  court,  for  the 
challenge  see  Campbell  v.  People,  8  lack  of  which  the  indictment  was  held 
Wend.  (N.  Y.)  636.  defective. 
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aforesaid,  whereas  in  truth  and  in  fact  the  said  William  Humphreys 
had  not  lived  or  resided  in  the  said  county  of  Alachua  for  six 
months  next  preceding  the  said  fifth  day  of  November^  in  the  year 
aforesaid,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  and  dignity  of  the  State  of  Florida. 

b.  As  to  Another's  Residence. 

Form  No.  8244. 

(Precedent  in  Johnson  v.  People,  94  111.  507).' 

\{Commencing  as  in  Form  No.  8215,  atid  continuing  down  to  *)]2  that 
Charles  Johnson,  on  th&  fifth  day  oi  November,  A.  d.  i 875,  at  Gibson  in 
the  county  of  Ford,  at  a  certain  election  for  trustees  and  village  clerk 
of  the  village  of  Gibson,  in  said  county,  called  and  held  in  pursuance 
of  law,  in  said  village  of  Gibson,  one  Oscar  Selberg  having  offered  to 
vote  at  said  election,  and  his  said  vote  having  been  challenged  by  a 
legal  voter  at  said  election,  by  reason  of  said  challenge  his  said  vote 
was  refused  by  the  judges  of  said  election,  then  and  there  present, 
whereby  it  became  material  that  an  affidavit,  as  required  by  law, 
should  be  made,  he,  the  said  Charles  Johnson,  cdivae.  in  his  own  proper 
person  before  _/.  B.  Goshorn,  one  of  the  judges  of  said  election,  and 
then  and  there  produced  a  certain  affidavit  of  him,  the  said  Charles 
Johnson,  and  then  and  there  before  the  said  y^.  jB.  Goshorn,  judge  as 
aforesaid,  in  due  form  of  law,  was  sworn  concerning  the  truth  of  the 
matter  contained  in  said  affidavit,  he,  the  saidy.  B.  Goshorti,  then  and 
there  having  full  power  and  authority  to  administer  the  said 
oath  to  him  the  said  Charles  Johnson,  in  that  behalf;  and  that  the 
said  Charles  Johnson,  being  so  sworn,  then  and  there  upon  his  oath 
aforesaid,  before  the  saidy.  B.  Goshorn,  who  had  full  power  and 
authority  to  administer  the  same  as  judge  of  said  election,  feloni- 
ously, [knowingly]^  wilfully,  corruptly  and  falsely  in  and  by  his  said 
affidavit,  did  depose  and  swear  (among  other  things)  in  substance 
and  to  the  effect  following,  that  is  to  say:  that  the  person  whose 
vote  is  now  offered  (meaning  the  said  Oscar  Selberg')  is  an  actual 
and  bona  fide  resident  of  this  election  district  (meaning  the  said  vil- 
lage of  Gibson),  and  has  resided  therein  (meaning  said  village  of  Gib- 
son) thirty  days  next  preceding  this  (meaning  said  election  then  and 
there  being  held)  election,  as  in  and  by  the  said  affidavit  will  at  large 
and  more  fully  appear,  it  being  then  and  there  material  that  said 
Oscar  Selberg  shonXd  be  an  actual  and  bona  fide  resident  of  said  village 
of  Gibson,  and  should  have  resided  therein  thirty  days  next  preced- 

1.  It  was  held  in  this  case  that  where  su^ciently   shown.      See    Starr   &   C. 

an  indictment  for  perjury  shows   that  Anno.  Stat.  111.  (1896),  c.  46,  par.  146. 

defendant  offered  to  vote,  at  a  lawfully  2.  The  matter  to  be  supplied  within 

authorized  election,   and   his  vote  was  [  ]  will   not  be   found  in  the  reported 

rejected  on  challenge,  and  therefore  the  case. 

defendant    had    to  make   an    affidavit  3.  "Knowingly."  —  The   omission  of 

that  he  was  a  resident  of  the  election  the  word  "knowingly"  in  this  indict- 

precinct   and    swore    to   the  same,  the  ment,    although    used   in    the   election 

materiality  of  the  matter   sworn  to  is  law,  will  not  invalidate  the  indictment, 
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ing  said  election,  in  determining  his  right  then  and  there  to  deposit 
his  vote  with  the  judges  of  said  election;  whereas,  in  truth  and  in 
fact,  as  the  said  Charles  Johnson  then  and  there  well  knew,  the  said 
Oscar  Selberg^  at  the  time  the  said  Charles  Johnson  made  his  oath  and 
affidavit  As  aforesaid,  was  not  an  actual  and  bona  fide  resident  of  said 
election  district,  and  had  not  resided  therein  thirty  days  preceding 
said  election,  [against  the  peace  {concluding  as  in  Form  No.  i6-^).j^ 


9.  Fraud  by  Election  Officers.^ 

a.  Altering  Ballots. 

Form  No,  8245.' 

{Commencing  as  in  Form  No.  8215,  and  continuing  down  to  *)  that 
Henry  Bittger,  late  of  the  township  of  St.  Jacob,  in  the  county  of 
Madison,  at  an  election  held  in  the  said  township  of  St.  Jacob,  in  said 
county  of  Madison,  for  the  election  of  certain  township  officers  of 
said  township,  on  the  first  Monday  in  March  last  past,  being  the  fifth 
day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-eight,  being  then  and  there  a  legally  qualified  and  acting 
judge  of  election,  at  such  election,  as,  such  judge  of  election,  did 
fraudulently,  corruptly,  wilfully  and  illegally  alter  and  deface  certain 
ballots,  legally  voted  at  such  election,  by  drawing  a  pencil  mark  on 


since  the  word  "  wilfully  "  implies  in- 
tention as  well  as  deliberation  and 
purpose. 

1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

2.  Bequisites  of  Indictment,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments;  Infor- 
mations; Criminal  Complaints,  vol.  5, 
p.  930. 

Nature  of  Office.  —  The  indictment 
should  state  the  ofBce  held  by  the 
defendant.  Com.  v.  Miller,  2  Pars. 
Eq.  Cas.  (Pa.)  480. 

Fraud.  —  To  allege  in  an  indictment 
that  the  officer  of  an  election  in  general 
did  commit  wilful  fraud  in  the  dis- 
charge of  his  duty,  is  not  sufficient; 
there  should  be  some  specific  averment 
of  a  fact  which  constitutes  the  fraud 
charged.  Com.  v.  Miller,  2  Pars.  Eq. 
Cas.  (Pa.)  480;  Hunter  v.  People,  52 
111.  App.  367. 

Facts  Invalidating  Returns.  —  The 
facts  invalidating  the  returns  should  be 
set  forth,  the  correct  total  of  the  vote 
should  be  stated,  and  the  changes 
indicated.  Com.  v.  Eckert,  (Ky.  1892) 
20  S.  W.  Rep.  253. 

Nantes  of  Voters.  —  Where  the  names 
of  absent  electors  are  added  by  an  offi- 


cial, such  names  should  be  set  forth  in 
the  indictment.  Com.  v.  Miller,  2  Pars. 
Eq.  Cas.  (Pa.)  480.  But  this  is  not 
necessary  where  the  charge  is  alteration 
of  a  ballot.  Binger  v.  People,  21  111. 
App.  368. 

Qualification  of  Voters.  —  Where  elec- 
tors desired  their  votes  recorded  for  one 
candidate  and  the  officer  put  them  to 
the  credit  of  another,  it  was  held  im- 
material to  allege  that  the  voters  were 
legally  qualified.  Com.  v.  Dufi,  87  Ky. 
586. 

Joinder  of  Defendants.  —  Inspectors, 
judges  and  clerks  cannot  be  joined  in 
the  same  indictment  where  the  offenses 
are  different  and  the  duties  distinct  and 
separate;  but  where  the  offense  arises 
wholly  from  any  joint  act  which  in  itself 
is  criminal,  without  regard  to  any  per- 
sonal defendant,  the  defendants  may 
be  charged  either  jointly  or  severally. 
Com.  V.  Miller,  2  Pars.  Eq.  Cas.  (Pa.) 
480. 

3.  This  form  is  based  on  the  facts  in 
the  case  of  Binger  v.  People,  21  111. 
App.  367,  in  which  case  it  was  held 
immaterial  that  no  names  of  the  elect- 
ors whose  ballots  are  alleged  to  have 
been  altered  and  scratched  are  set  forth 
in  the  indictment.  See  Starr  &  C. 
Anno.  Stat.  111.  (1896),  c.  46,  par.  308; 
also  supra,  note  2. 
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each  of  said  ballots  through  the  name  of  Jacob  Schroth^  then  and 
there  a  candidate  at  such  election  for  the  office  of  township  assessor, 
with  the  intent  of  depriving  such  electors  from  voting  for  said  Jacob 
Schroth  for  such  office  at  said  election,  as  they  intended  to  do,  contrary 
to  the  form  (^concluding  as  in  Form  No.  GlJfJf^. 

b.  Aiding  and  Abetting  Illegal  Voter. 
Form  No.  8246,^ 

District  Court  of  the  United  States  of  America.,  for  the  District  of 
Massachusetts. 

At  a  district  court  of  the  United  States  of  America.,  for  the  District 
of  Massachusetts.,  begun  and  holden  at  Boston.,  within  and  for  said 
district,  on  the  first  Tuesday  of  December  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-four,  the  jurors  for  the  United 
States  of  America,  within  and  for  the  District  oi  Massachusetts,  upon 
their  oath,  present,  that  heretofore,  to  wit,  on  the  fourth  day  of 
Noiiember  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-four,  at  Boston,  in  said  district  of  Massachusetts,  at  an  election 
for  a  Representative  in  the  Congress  of  the  said  United  States  for 
the  Fourth  Congressional  District  of  the  Commonwealth  of  Massa- 
chusetts instituted  and  held  in  said  Boston  on  said  fourth  day  of 
November  in  accordance  with  the  laws  of  said  commonwealth  and 
with  the  laws  of  the  United  States,  George  S.  Doherty  *  did  knowingly 
and  wilfully  aid  one  John  F.  Hayes  to  personate  and  vote  in  the 
name  of  a  certain  other  person,  to  wit,  John  Quigley,  at  -said  election, 
against  the  peace  and  dignity  of  the  said  United  States  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  present 
that  heretofore,  on  {continuing  as  in  first  count,  to  the  *)  did  know- 
ingly and  wilfully  aid  one  John  F.  Hayes  to  personate  and  vote  (for  a 
Representative  in  said  Congress)  in  the  name  of  a  certain  other  per- 
son, to  wit,  one  John  I.  Quigley,  at  the  said  election,  against  the 
peace  and  dignity  of  the  said  United  States  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid  on  their  oath  aforesaid  further  present 
that  heretofore,  on  (continuing  as  in  first  count,  to  the  *)  did  knowingly 
and  wilfully  aid  ox^^  John  F.  Hayes  to  vote  more  than  once,  to  wit, 
twice,  at  the  same  election,  for  a  candidate  for  the  same  office,  to  wit, 
for  a  candidate  for  the  office  of  Representative  in  the  said  Congress 
from  the  said  Fourth  District,  at  the  said  election,  against  the  peace 
and  dignity  of  the  said  United  States  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  further  present, 
that  heretofore,  to  wit,  on  {continuing  as  in  first  count,  to  the*)  did 
knowingly  and  wilfully  aid  one  John  F.  Hayes  to  vote  then  and  there 

1.  The  changes  made  in  the  ballots  28.  The  first  and  fourth  counts  of  the 
must  be  specified  at  length.  Hunter  z*.  original  indictment  are  not  given  here, 
People,  52  111.  App.  367.  as  they  were  not prossed  by  the   district 

2.  This  form  is  copied  from  the  rec-  attorney, 
ords  in  U.  S.  v.  Doherty,  25  Fed.  Rep. 
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for  a  Representative  in  said  Congress  at  a  place  where  the  said 
Hayes  was  not  then  and  there  lawfully  entitled  to  vote  under  the  laws 
of  the  said  United  States  and  of  the  said  commonwealth,  to  wit,  in  the 
fourth  precinct  of  the  serenth  ward  of  the  said  city  of  Boston,  he  the 
said  Hayes  then  and  there  not  being,  nor  having  (during  the  six 
months  next  preceding  said  election)  been  a  resident  within  said 
ward  and  precinct,  and  the  name  of  him,  the  said  Hayes,  then  and 
there,  at  said  election  not  being  on  the  list  of  legal  voters  in  said 
ward  and  precinct  —  all  of  which  things  and  matters  he,  the  said 
Hayes,  and  he,  the  said  Doherty,  then  and  there  well  knew,  against  the 
peace  and  dignity  of  the  said  tlnited  States  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid  further  present, 
that  heretofore,  to  wit,  on  {continuing  as  in  first  count,  to  the  *)  was  an 
officer  of  election  duly  appointed  under  the  laws  and  authority  of  the 
said  commonwealth,  to  wit,  as  an  inspector  of  elections,  so  called,  in 
and  for  Xhefou/'th  precinct  of  the  seventh  ward  of  the  said  city  of  Bos- 
ton, duly  appointed  as  aforesaid  to  act  at  said  election  in  the  said 
ward  and  precinct,  and  before  him,  the  said  Doherty,  so  being  inspec- 
tor as  aforesaid  and  acting  in  his  capacity  as  such  then  and  there  at 
the  said  election  in  the  said  ward  and  precinct,  there  came  and  pre- 
sented himself  for  the  purpose  of  voting  then  and  there  at  said  elec- 
tion owQ  John  F.  Hayes  —  then  and  there  well  known  to  the  said 
Doherty,  —  he,  the  said  Hayes,  then  and  there  not  having  a  lawful 
right  to  vote  in  the  said  ward  and  precinct  under  the  laws  of  the  said 
United  States  and  of  the  said  commonwealth,  the  said  Hayes  then 
and  there  not  being  a  resident  within  said  ward  and  precinct,  and  the 
name  of  him,  the  said  Hayes,  then  and  there  not  being  on  the  list  of 
legal  voters  in  the  said  ward  and  precinct  —  all  of  which  matters 
were  then  and  there  well  known  both  to  the  said  Hayes  and  the  said 
Doherty,  and  it  then  and  there,  under  the  laws  of  the  said  United 
States  and  of  the  said  commonwealth,  became  the  duty  of  him,  the 
said  Doherty,  then  and  there  well  knowing  the  truth  of  the  matters 
hereinbefore  set  forth — to  refuse  to  allow  the  said  Hayes,  so  apply- 
ing to  him  as  aforesaid  to  vote;  but  the  said  Doherty,  instead  of  so 
refusing,  wilfully  and  knowingly  did  violate  his  said  duty  under  the 
said  laws,  in  this;  that  he  then  and  there  wilfully  and  knowingly 
allowed  the  said  Hayes  to  vote  —  the  said  Hayes  having  then  and 
there  no  legal  right  to  vote,  as  aforesaid;  and  the  said  Hayes  did 
then  and  there,  with  the  sanction  of  him  the  said  Doherty,  and  in  his 
presence,  vote  at  the  said  election,  against  the  peace  and  dignity  of 
the  said  United  States  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

And  the  jurors  aforesaid  on  their  oath  aforesaid  further  present, 
that  heretofore,  to  wit,  on  {continuing  as  in  first  count,  to  the  *)  was  an 
officer  of  election  duly  appointed  under  the  laws  and  authority  of  said 
commonwealth,  to  wit,  was  an  inspector  of  elections,  so  called,  in  and 
for  the  fourth  precinct  of  the  seventh  ward  of  the  said  city  of  Boston, 
duly  appointed  as  aforesaid  to  act  at  said  election  in  the  said  ward 
and  precinct,  and  he,  the  said  Doherty,  so  being  inspector  as  afore- 
said, did  then  and  there,  at  said  election,  aid  a  certain  other  person, 
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to  wit,  one  John  E.  Hayes,  then  and  there  well  known  to  the  said 
Doherty,  —  to  vote  at  the  said  election  in  said  ward  and  precinct  for 
a  candidate  for  the  same  office,  to  wit,  for  a  candidate  for  the  office 
of  Representative  to  the  said  Congress  from  the  sa.16.  fourth  district; 
and  did  aid  the  said  Hayes  as  aforesaid,  wilfully  and  knowingly, 
against  the  peace  and  dignity  of  the  said  United  States  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 
A  true  bill. 

Ezra  W.  Chaptn,  Foreman  of  the  Grand  Jury. 
George  P.  Sanger, 
United  States  Attorney  for  the  District  of  Massachusetts. 

c.  Inserting  Names  in  Poll-book.' 

Form  No.  8247. 

(Precedent  in  Owens  v.  State,  67  Md.  309.) 
[State  of  Maryland, 
City  of  Baltifnore,  to  wit. 

The  jurors  of  the  state  of  Maryland,  for  the  body  of  the  city  of 
Baltimore,  do  upon  their  oaths  present  that  on  the  twenty-seventh  day 
of  October,  1S86,  at  a  municipal  election  duly  held  in  the  city  of 
Baltimore,  for  the  election  of  municipal  officers  for  said  city,  Charles 
M.  Owens,  Richard  Roe  and  Richard  Een,  all  late  of  the  city  of  Balti- 
more, were  then  and  there  judges  of  said  election,  and  that  Calvin 
Clark  and  Caleb  Cushing,  both  late  of  said  city  of  Baltimore,  were  then 
and  there  clerks  of  said  election,  and  that  the  said  Charles  M.  Otvens, 
Richard  Roe,  Richard  Een,  Calvin  Clark  and  Caleb  Cushing'^  wilfully, 
fraudulently,  and  unlawfully  did  conspire,  combine,  confederate  and 
agree  together,  to  fradulently  count  and  return  large  numbers  of 
illegal  votes  cast  at  said  election,  in  said  seventh  precinct  of  the  first 
ward,  and  to  cause  to  be  falsely  entered  on  the  books  of  the  polls  for 
said  precinct  of  said  ward  at  said  election,  large  numbers  of  names  of 
persons  who  did  not  vote  at  said  election,  etc. ;  and  that  they  did,  in 
pursuance  of  such  conspiracy,  fraudulently  count  and  return  a  large 
number  of  illegal  votes,  and  did  fraudulently  cause  to  be  falsely 
entered  on  the  books  of  said  election,  [and  did  fraudulently  count  and 
return  as  having  voted]^  the  names  of  a  large  number  of  persons  who 
did  not  vote  at  said  election,  to  wit:  (Jffere  are  particularly  named  tiventy- 
one persons^  -^  [all  of  which  persons  did  not  vote  at  said  election  as  the 
said  officers  of  said  election  well  knew;  contrary  to  the  form  of  the 
act  of  assembly  in  such  cases  made  and  provided,  and  against  the  peace, 
dignity,  and  government  of  the  state,  j^ 

1.  Omitting  Ballots  in  Return.  —  The  been  added  to  render  the  form  com- 
indictment    must   allege    the   delivery     plete. 

01     the   ballots  or  returns   to    defend-  3.  Names  of  Voters  Fraudolently  Added 

ant,  and  the    facts  of  the   suppression  to  List. — To  charge  in  an  indictment  that 

should    be     specified    at    length,    and  the  officers  of   an    election   did   "  wil- 

charge  that  the  defendant  acted  know-  fully,     fraudulently     and     unlawfully 

ingly  and  wilfully."     U.  S.  v.  Kelsey,  procure,  and  cause  to  be  written  on  the 

42  Fed.  Rep.  882.  list  of  voters  kept  at  such  election,  a 

2.  The  words  enclosed  by  []  will  not  large  number,  to  ^'\X,one  hundred  and 
be  found  in  the  reported  case,  but  have  fifty  names  of  persons  as  having  law- 
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II.  ACTION  FOR  PENALTY  OR  DAMAGES.^ 
1.  For  Refusing"  to  Receive  Legal  Vote.^ 

Form  No.  8  2  4  8  .^ 

(^Commencing  as  in  Form  No.  6936)  of  a  plea  of  trespass  on  the  case, 
and  thereupon  the  said  yoAn  Z>oe,  hy  Jeremiah  Mason,  h\s  attorney, 
complains  for  that  whereas  on  the  seventh  day  of  Noi'ember,  iS96,  at 


fully  voted  at  such  election,  whereas, 
in  truth  and  in  fact,  no  such  persons 
voted  at  the  same,"  is  not  sufHcient,  the 
names  of  some  such  must  be  averred 
upon  the  record.  Com.  v.  Miller,  2 
Pars.  Eq.  Cas.  (Pa.)  480. 

1.  For  other  cases  of  civil  actions 
for  a  penalty  see  as  follows,  to  wit: 
Carle  v.  People,  12  111.  285;  Brooklyn 
V.  Scholes,  31  Hun  (N.  Y.)  no;  Brown 
V.  Phillips,  71  Wis.  239;  McKay  v. 
Campbell,  2  Abb.  (U.  S.)  120;  Seeley  v. 
Koox,  2  Woods  (U.  S.)  368. 

2.  Reqtusites  of  Complaint  or  Declara- 
tion —  Generally.  —  For  the  formal  parts 
of  a  complaint,  petition  or  declara- 
tion in  a  particular  jurisdiction  con- 
sult the  titles  Complaints,  vol.  4,  p. 
1030;  Declarations,  vol.  6,  p.  244. 

Qualification  of  Voter.  — The  plaintiff 
must  allege  that  he  was  duly  qualified 
to  vote,  whether  the  action  be  for 
damages  or  a  penalty.  Ashby  v. 
White,  I  Smith's  L.  Cas.  290;  Mills  v. 
McCabe,  44  111.  194;  Byler  v.  Asher,  47 
111.  loi;  Curry  v.  Cabliss,  37  Mo.  330; 
Murphy  v.  Ramsey,  114  U.  S.  15. 
And  in  Blanchard  v.  Stearns,  5  Met. 
(Mass.)  298,  it  was  declared  that  plain- 
tiff must  specifically  set  forth  all  the 
facts  constituting  his  qualification  to 
vote,  and  that  he  had  given  sufficient 
evidence  of  such  to  the  defendants  be- 
fore tendering  them  his  vote. 

Refusal  of  Vote. — Plaintiff  must  al- 
lege and  prove  that  in  consequence 
of  the  defendant's  refusal  he  lost  the 
exercise  of  his  franchise.  Caulfield  v. 
Bullock,  18  B.  Mon.  (Ky.)  494. 

Malice  and  Corrupt  Motive.  —  As  a 
general  rule,  it  is  necessary  to  allege 
that  defendant's  refusal  to  receive 
plaintiff's  vote  was  knowingly  wrong- 
ful, malicious,  and  prompted  by  cor- 
rupt motives.  Ashby  v.  White,  i 
Smith's  L.  Cas.  290;  Kirkpatrick  v. 
Stewart,  19  Ark.  69=;;  Miller  v.  Rucker, 
I  Bush  (Ky.)  135;  Caulfield  v.  Bullock. 
18  B.  Mon.  (Ky.)  494;  Morgan  v.  Dud- 
ley, 18  B.  Mon.  (Ky.)  712;  Bridge 
V.  Oakey,  2  La.  Ann.  968;  Dwight  v. 
Rice,    5  La.    Ann.    580;    Anderson    v. 


Baker,  23  Md.  531;  Friend  v.  Hamill, 
34  Md.  298;  Jenkins  v.  Waldron.  Ii 
Johns.  (N.  Y.)  114;  Moran  v.  Rennard, 
3  Brews.  (Pa.)  601;  Weckerly  v.  Geyer, 
II  S.  &  R.  (Pa.)  35;  Rail  v.  Potts,  8 
Humph.  (Tenn.)  225;  Fausler  v.  Par- 
sons, 6  W.  Va.  487;  Isaacs  v.  McNeil, 
44  Fed.  Rep,  32;  U.  S.  v.  Gillis,  2 
Cranch  (C.  C.)  44;  Seeley  v.  Koox,  2 
Woods  (U.  S.)  368. 

But  in  some  cases  it  has  been  held 
that  the  election  officer  is  liable  to  a 
civil  action  for  refusing  a  citizen  the 
right  to  vote,  without  the  allegation  of 
a  corrupt  motive.  Lombard  v.  Oliver, 
3  Allen  (Mass.)  i;  Lincoln  v.  Hapgood, 
II  Mass.  350;  Gates  v.  Neal,  23  Pick. 
(Mass.)  308;  Goetcheus  v.  Matthewson, 
61  N.  Y.  420;  Jeffries  v.  Ankeny,  11 
Ohio  372;  Anderson  v.  Millikin,  9  Ohio 
St.  568;  Gillespie  v.  Palmer,  20  Wis. 
544.  But  in  Blanchard  v.  Stearns,  5 
Met.  (Mass.) 298,  the  Massachusetts  doc- 
trine has  turned  toward  the  other  rule, 
and  it  has  been  held  that  the  plaintiff 
must  prove,  as  a  part  of  his  case,  that 
he  furnished  the  election  officer  with 
evidence  of  his  legal  qualification  be- 
fore the  refusal  of  his  vote,  which 
amounts  to  a  requirement  of  a  state- 
ment of  facts  from  which  the  wilful- 
ness of  the  refusal  is  inferred. 

In  Zeiler  v.  Chapman,  54  Mo.  502,  it 
was  held  that  the  rejection  of  a  regis- 
tered voter,  by  election  judges,  will  be 
presumed  to  have  been  made  rightly, 
unless  it  is  shown  to  the  contrary; 
while  in  Pike  v.  Megoun,  44  Mo.  492, 
it  was  held  that  the  officers  are  not 
liable  for  erroneous  refusal  to  register 
a  voter,  but  that  they  are  where  such 
refusal  is  corrupt  or  malicious. 

Other  Forms.  —  For  the  substance  of 
other  similar  declarations  and  com- 
plaints see  Pryce  v.  Belcher,  3  C.  B. 
58,  54  E.  C.  L.  58;  Innis  v.  Bolton,  2 
Idaho  409;  Jenkins  v.  Waldron,  ir 
Johns.  (N.  Y.)  114;  Rail  v.  Potts,  8 
Humph.  (Tenn.)  225. 

3.  Delaware.  —  Rev.  Stat.  (1893),  p. 
145,  c.  487,  §  I.  See  also  supra,  note 
2. 


416 


Volume  7. 


8248.  ELECTIONS.  8249. 

the  fifth  election  district,  in  Wilmington  Hundred  in  said  county,  an 
election  was  duly  held  according  to  the  laws  of  this  state,  for  the 
choice  of  {Here  state  the  officers  to  be  elected'),  dLwd  of  which  said  election 
in  the  said  district  and  hundred  the  said  defendant,  Richard  Roe,  then 
was  and  acted  and  presided  as  inspector  thereof,  and  the  said  defend- 
ants, William  West  and  Samuel  Short,  then  were  and  acted  and 
presided  as  judges  thereof;  and  whereas  at  the  said  time  and  place 
last  mentioned,  the  said  plaintiff  was  a  duly  qualified  elector  to  vote 
for  the  said  officers  then  and  there  to  be  elected,  and  was  duly 
entitled  there,  to  wit,  at  the  time  and  place  last  aforesaid,  to  give  such 
vote;  and  whereas  the  said  plaintiff  being  so  qualified  to  vote  as 
aforesaid  did  then  and  there,  to  wit,  at  the  time  and  place  last  afore- 
said, offer  to  give  his  vote,  folded  as  the  law  directs,  to  the  said 
Richard  Roe,  so  being  inspector  as  aforesaid,  for  such  candidates  as 
were  then  and  there  to  be  voted  for  at  such  election  as  he  the  said 
plaintiff  then  and  there  chose  to  vote  for,  and  which  said  vote  the 
said  defendants,  as  inspectors  and  judges  as  aforesaid,  were  then 
and  there  bound  to  receive.  Nevertheless,  the  said  defendants  then  and 
there  well  knowing  all  and  singular  the  premises,  but  pretending  and 
insisting  that  it  was  necessary  for  plaintiff  to  have  resided  in  said 
hundred  for  ninety  days  immediately  prior  to  the  time  of  the  said 
election  so  held  as  aforesaid,  and  maliciously  contriving  wrongfully 
and  wilfully  to  deprive  the  said  plaintiff  of  his  said  vote,  did  then  and 
there  knowingly,  maliciously,  and  fraudulently  refuse  to  receive  or 
deposit  such  vote  by  reason  of  plaintiff's  pretended  want  of  qualifica- 
tion as  to  residence  as  aforesaid,  which  said  qualification  and  condi- 
tion is  unknown  to  the  constitution  and  laws  of  this  state,  although 
the  said  plaintiff  did  then  and  there  offer  to  take  the  oath  according 
to  the  constitution  and  laws  of  said  state  that  he  possessed  the  qualifi- 
cations required  thereby  to  entitled  him  to  such  vote;  by  means  of 
which  said  malicious,  wrongful,  and  unlawful  act  of  said  defendants 
the  said  plaintiff  lost  and  was  deprived  of  his  said  vote,  all  of  which  is 
to  the  damage  of  the  said  plaintiff  of  (concluding  as  in  Form  No, 
6936). 

2.  For  Erasing  Elector's  Name  from  Poll-list. 

Form  No.  8249.' 

Commonwealth  of  Massachusetts. 
Worcester,  ss.  Superior  Court.     Dec.  Term,  i8^5. 

James  N.  Lamed        ) 

V.  [•  In  Tort. 

Albert  H,  Wheeler,  et  al.  )  Plaintiff's  Declaration. 

And  the  plaintiff  says  that  for  a  long  time,  to  wit,  for  three  years 
previous  to  November  6th,  a.  d.  \^8S,  he  had  resided  continuously  in 
the  town  of  Southbridge  and  had  not  changed  his  residence,  and  that 
on  that  day  he  had  all  the  qualifications  required  by  the  Constitution 
of  this  State  and  the  laws  to  entitle  him  to  vote  at  the  election  of 

1.  This  form  was  copied  from  the  original  papers  in  Larned  v.  Wheeler,  140 
Mass.  390.     See  also  supra,  note  2,  p.  416. 
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State,  county  and  other  officers  to  be  chosen  at  the  election  held 
on  the  day  aforesaid,  to  wit;  that  he  was  a  male  native  born  citizen 
of  the  United  States  of  twenty-one  years  of  age  and  upwards,  who. 
had  resided  continuously  within  said  State  more  than  one  year  and 
within  the  town  of  Southbridge  more  than  six  months,  next  preceding 
the  said  election;  that  he  had  paid  a  State  and  county  tax  assessed 
against  him  in  said  town  and  in  said  state  within  two  years  next  pre- 
ceding such  election,  and  was  able  to  read  the  Constitution  of  the 
Commonwealth  in  the  English  language  and  write  his  name,  and  by 
reason  thereof,  had  the  right  to  vote  at  the  said  election. 

He  further  says  that  his  name  had  been  and  was  on  \\\^  first  day  of 
November^  a.  d.  i85<?,  recorded  upon  the  records  of  persons  entitled 
to  vote  in  said  town  at  any  elections  therein  known  as  the  Register 
of  Voters  kept  by  the  Selectmen  of  said  town  as  required  by  law,  and 
upon  the  lists  of  voters,  and  had  voted  at  previous  elections  in  said 
town. 

He  further  says  that  at  the  date  first  above  mentioned  the  said 
defendants  were  two  of  the  three  members  of  the  board  of  Selectmen 
in  said  town  legally  chosen  and  qualified  by  law,  and  bound  to  per- 
form all  the  duties  required  by  law  in  regard  to  the  registration  of 
voters  in  said  town  as  named  in  Chapter  6,  of  the  Public  Statutes, 
and  to  keep  the  name  of  the  plaintiff  upon  said  records  and  lists, 
fairly  and  in  good  faith,  and  without  partiality;  that  said  defendants 
at  a  meeting  of  the  board  held  on  t\\^3d  day  oi  November,  a.  d.  i8<?5, 
for  the  purpose  of  receiving  evidence  of  the  qualifications  of  persons 
claiming  the  right  to  vote,  and  of  correcting  the  lists  of  voters  at  said 
election,  the  plaintiff  appeared  and  requested  his  name  to  be  placed 
upon  said  register  and  lists,  and  furnished  said  board  with  sufficient 
evidence  of  his  said  qualifications  as  a  voter,  and  especially  that  he 
was  still  a  resident  in  said  town  and  had  not  changed  his  residence, 
and  that  his  name  should  not  be  erased  from  said  register  and  lists  of 
voters,  and  also  personally  appeared  during  the  hours  of  the  said 
election  at  the  polls,  and  demanded,  offering  his  ballot,  the  right  and 
privilege  of  voting. 

But  the  plaintiff  says,  that  the  said  defendants  knowingly  and 
wrongfully  caused  his  name  to  be  erased  from  said  register  and  lists 
of  voters,  and  wrongfully  refused  the  ballot  so  tendiered  by  the  plain- 
tiff,^  and  deprived  him  of  the  right  and  privilege  of  voting  at  said 
election,  notwithstanding  that  he  was  then  a  citizen  entitled  to  vote, 
but  for  the  said  wrongful  acts  of  the  defendants,  by  which  he  lost  his 
said  right  and  privilege  and  was  deprived  thereof,  and  was  greatly  ill- 
treated,  humiliated,  and  wronged,  and-was  subjected  to  contempt  in 
a  public  meeting,  wounded  in  his  feelings  and  disgraced  as  a  citizen 
and  voter. 

He  says  that  the  said  defendants  claimed  as  the  ground  for  said  acts, 
that  the  plaintiff  had  changed  his  residence  and  was  not  a  resident  in 
said  town,  and  made  no  other  objection  to  his  qualifications  at  the  time 
his  name  was  so  as  aforesaid  wrongfully  erased  from  said  register  and 

1.  This  statement  is  treated  as  sur-  of  plaintiff's  name  from  the  list,  and 
plusage,  as  the  ballot  had  not  been  was  not,  therefore,  actually  wrongfully 
properly  tendered,  owing  to  the  removal     refused. 
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lists,  and  for  the  said  wrongful  acts  of  the  said  defendants  depriving 
him  of  his  said  rights  and  privileges  as  a  citizen  and  voter,  and  causing 
the  aforesaid  wrongs  and  injuries  to  him,  for  which  he  claims  damages. 

And  this  by  his  Attorney, 

A.  J.  Bartholomew. 

III.  ELECTION  CONTESTS.! 


1.  Necessary  Allegations  —  The  Right 
of  the  Contestant.  —  The  contestant  must 
set  forth  in  his  notice  or  petition  that 
he  is  a  person  interested  in  the  election 
to  the  degree  required  by  the  statute 
authorizing  contest.  In  the  following 
states,  it  is  sufficient  for  the  contestant 
to  state  that  he  is  an  elector: 

California.  —  Rutledge  v.  Crawford, 
gi  Cal.  526. 

Colorado.  — Clanton  v.  Ryan,  14  Colo. 
419. 

Illinois. —  Blanck  v.  Pausch,  113  111. 
60. 

Ohio.  —  Edwards  v.  Knight,  8   Ohio 

375- 

Oregon.  —  Whitney  v.  Blackburn,  17 
Oregon  575, 

Pennsylvania. —  Marshall  v.  Baldwin, 
32  Leg.  Int.  (Pa.)  208. 

South  Dakota.  —  Batterton  v.  Fuller, 
6  S.  Dak.   257. 

Eligibility  of  Candidate.  —  Where  the 
contestant  was  a  candidate,  authorities 
differ  as  to  the  necessity  of  stating  that 
he  was  eligible  and  qualified  to  hold 
office.  In  the  following  states,  to  entitle 
a  contestant  to  the  office  no  averments 
of  his  qualification  are  necessary: 

Kentucky.  —  CoUopy  v.  Cloherty,  95 
Ky.  330. 

Maine.  —  Rounds  v.  Smart,  71  Me. 
382. 

Missouri.  —  Ledbetter  v.  Hall,  62  Mo. 

423- 

New  York.  —  People  v.  Ryder,  16 
Barb.  (N.  Y.)  375- 

Oregon. — Whitney  v.  Blackburn,  17 
Oregon  575. 

But  the  following  states  require  a 
statement  of  the  facts  of  eligibility. 

California.  —  Rutledge  v.  Crawford, 
91  Cal.  526. 

Indiana.  —  State  v.  Long,  91  Ind.  351. 

However,  the  wrongfully  elected 
candidate  will  be  removed,  though  the 
petition  be,  in  this  respect,  too  de- 
fective to  instate  the  contestant.  Rut- 
ledge V.  Crawford,  91  Cal.  526. 

Time  of  the  Election.  —  The  notice  or 
petition  must  set  forth  the  time  of  the 
election.  People  v.  Ryder,  16  Barb. 
CN.  Y.)  370. 


Ground  of  Contest.  —  The  notice  or 
petition  should  state  specifically  the 
ground  of  contest. 

Colorado. — Smith  v.  Harris,  18  Colo. 
274- 

Illitiois.  —  Kreitz  v.  Behrensmeyer, 
125  111.  141. 

Louisiana.  —  Augustin  v.  Eggleston, 
12  La.  Ann.  366. 

Minnesota.  — Soper  v.  Sibley  County, 
46  Minn.  274.    * 

Missouri.  —  Shields  7\  McGregor,  91 
Mo.  534. 

Nebraska. —  Todd  v.  Cass  County,  30 
Neb.  823. 

Nevada.  —  Greeley  v.  Holland,  14 
Nev.  320. 

New  Jersey.  —  Lehlbach  v.  Haynes, 
54  N.  J.  L.  77- . 

North  Carolina.  —  Boyer  v.  Tague, 
106  N.  Car.  576. 

Ohio.  —  Howard  v.  Shields,  16  Ohio 
St.  184. 

Oregon.  —  Whitney  v.  Blackburn,  17 
Oregon  564. 

Pennsylvania.  —  Thompson  v.  Ewing, 
I  Brews.  (Pa.)  67. 

South  Dakota,  —  Batterton  v.  Fuller, 
6  S.  Dak.  257. 

West  Virginia.  —  Halstead  v.  Rader, 
27  W.  Va.  806. 

The  allegations  should  be  sufficient, 
if  proved,  to  warrant  the  instatement  of 
another  candidate  or  the  holding  of 
another  election.  Carpenter's  Case,  2 
Pars.  Eq.  Cas.  (Pa.)  537;  Loomis  v. 
Jackson,  6  W.  Va.  676.  But  a  less  de- 
gree of  particularity  has  been  held 
sufficient  in  the  following  cases:  Minor 
V.  Kidder,  43  Cal.  229;  Dale  v.  Irwin, 
78  111.  170;  Augustin  V.  Eggleston,  12 
La.  Ann.  366;  Howard  v.  Shields,  16 
Ohio  St.  184.  In  Talkington  v.  Turner, 
71  111.  234,  it  is  said  that  the  petition 
need  not  specify  the  grounds  of  an 
election  contest  as  particularly  as  in  a 
proceeding  by  quo  warranto,  but  that 
the  certainty  commonly  found  in  bills 
in  equity  is  sufficient. 

Different  Result  or  Illegal  Election.  — 
Unless  the  mistake,  fraud  or  illegality 
alleged  will  change  the  result  of  or 
vitiate  the  election,  it  is  evident  that  the 
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contestant  must  fail,  and  the  facts  sup- 
porting one  of  these  charges  must  be 
set  forth  in  the  notice  or  petition. 

Arkansas.  —  Swepston  v.  Barton,  39 
Ark.  549. 

Colorado.  —  Todd  v.  Stewart,  14  Colo. 
286. 

Indiana.  —  Nickols  v.  Ragsdale,  28 
Ind.  132. 

Kentucky.  —  Woolley  v.  Louisville 
Southern  R.  Co.,  93  Ky.  223. 

Louisiana.  —  State  v.  Mason,  14  La. 
Ann.  510. 

Maryland.  —  Bragunier  v.  Penn,  79 
Md.  244. 

Massachusetts.  —  Christ  Church  v. 
Pope,  8  Gray  (Mass.)  140. 

Michigan.  —  People  v.  Cicott.  16 
Mich.  295. 

Newjersey.  —  Roche  v.  Bruggemann, 
53  N.  J.  L.  122.  ' 

New  York.  —  People  v.  Tuthill,  31 
N.  Y.  550. 

North  Carolina.  —  Ex  p.  Daughtry, 
6  Ired.  L.  (28  N.  Car.)  155. 

Oregon. — Whitney  v.  Blackburn,  17 
Oregon  564. 

Pennsylvania. — Carpenter's  Case,  2 
Pars.  Eq.  Cas.  (Pa.)  537. 

West  Virginia. — Halstead  v.  Rader, 
27  W.  Va.  810. 

This  rule  is  not  followed  in  Kansas 
and  Missouri.  Steele  v.  Martin,  6  Kan. 
430;  Ledbetter  v.  Hall,  62  Mo.  422. 
And  its  strictness  has  been  relaxed  in 
certain  respects  in  Indiana,  Maryland 
and  Pennsylvania.  Nickols  v.  Rags- 
dale,  28  Ind.  131;  Bragunier  v.  Penn, 
97  Md.  244;  Miller  v.  Milligan,  34  Leg. 
Int.  (Pa.)  159. 

Name  of  Voters. — The  general  rule 
is  that  the  voters  whose  ballots  have 
been  illegally  refused  or  received  need 
not  be  named. 

Illinois.  —  Kreitz  v.  Behrensmeyer, 
125  111.  141. 

Indiana.  —  Wheat  v.  Ragsdale,  27 
Ind.  191. 

Afissouri.  —  Gumm  v.  Hubbard,  97 
Mo.  311. 

Nebraska.  —  Burke  v.  Perry,  26  Neb. 
414;  but  see  Todd  v.  Cass  County,  30 
Neb.  823. 

North  Carolina.  —  Boyer  v.  Teague, 
106  N.  Car.  576;  but  see  Rigsbee  v. 
Durham,  99  N.  Car.  341. 

Pennsylvania.  —  Weaver  v.  Given,  i 
Brews.  (Pa.)  140  ;  Kneass'  Case,  2  Pars. 
Eq.  Cas.  (Pa.)  553. 

Texas.  —  Davis  v.  State,  75  Tex. 
420. 

Wisconsin.  —  State  v.  Hilmantel,  21 
Wis.  566. 


This  has  been  the  subject  of  much 
legislation,  however,  and  in  the  follow- 
ing states  the  names  of  voters  whose 
ballots  were  illegally  received  must  be 
stated: 

Alabama. — Griffin  t'.Wall,  32  Ala.  149. 

California.  —  Preston  v.  Culbertson, 
58  Cal.  211. 

Colorado. — Londoner  v.  People,  15 
Colo.  557. 

Georgia.  —  Collins  v.  HufiF,  63  Ga. 
207. 

Kentucky.  —  Lunsford  v.  Culton, 
(Ky.  1893)  23  S.  W.  Rep.  946. 

Nebraska.  —  Todd  v.  Cass  County,  30 
Neb.  823. 

New  Jersey.  —  Lehlbach  v.  Haynes, 
54  N.  J.  L.  77. 

Oregon. — Whitney  v.  Blackburn,  17 
Oregon  575. 

West  Virginia.  —  Dryden  v.  Swin- 
burn,  15  W.  Va.  234. 

Statement  When  Names  Cannot  be  Dis- 
covered. —  Under  a  statute  requiring 
the  petitioner  to  name  the  illegal  voters, 
he  should  include  in  the  petition  a 
statement  that  the  contestees  fraudu- 
lently kept  the  names  from  him,  if 
such  is  the  excuse  relied  on.  Schuarz 
V.  County  Ct.,  14  Colo.  44. 

Number  of  Votes  Illegally  Refused  or 
Received. — In  some  states,  the  number 
of  votes  must  be  alleged: 

Alabama.  —  Grifl5n  v.  Wall,    32   Ala. 

149- 

California. —  Preston  v.  Culbertson, 
58  Cal.   211. 

Georgia.  —  Collins  v.  Huff,  63  Ga, 
207. 

Minnesota.  —  Soper  v.  Sibley  County, 
46  Minn.  274. 

New  Jersey.  —  Lellbach  v.  Haynes, 
54  N.  J.  L.  77- 

New  York.  —  People  v.  Ryder,  16 
Barb.  (N.  Y.)  370, 

Oregon. — Whitney  v.  Blackburn,  17 
Oregon  564. 

Pennsylvania.  —  Zerby  v.  Snare,  107 
Pa.  St.  183. 

West  Virginia.  —  Dryden  v.  Swin- 
burn,  15  W.  Va.  263. 

In  other  states,  this  is  held  to  be  un- 
necessary: 

Indiana.  —  Hadley  v.  Gutridge,  58 
Ind.  315. 

Maryland.  —  Handy  v.  Hopkins,  59 
Md.  169. 

Nebraska.  —  Burke  v.  Perry,  26  Neb. 
414. 

North  Carolina.  —  Hahn  v.  Stinson, 
98  N.  Car.  591. 

All  Votes  Rejected.  —  A  notice  in  a 
statutory  contest   need   not   contain   a 
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1.  By  Notice.i 


list  of  the  votes  and  objections  to  each 
in  a  case  where  all  votes  from  a  cer- 
tain precinct  were  rejected,  but  the 
name  of  the  precinct  should  be  given. 
Halstead  v.  Rader,  27  W.  Va.  813. 

Nature  of  Disqualification  of  Voter.  — 
It  is  immaterial  to  set  forth  the 
illegality  which  disqualifies  the  voter 
whose  ballot  has  been  wrongfully 
received.  Weaver  v.  Given,  i  Brews. 
(Pa.)  143. 

Verification.  —  The  general  practice 
is  to  allow  petitions  in  contested  elec- 
tions to  be  verified  as  true  to  the  best  of 
the  affiant's  knowledge  and  belief.  Kirk 
V.  Rhoads,  46  Cal.  399;  Curry  z/.  Baker, 
31  Ind.  151;  Election  Cases,  65  Pa.  St. 
20.  Under  statutes,  however,  which 
provide  for  a  petition  by  a  number  of 
electors,  verified  by  the  oath  of  more 
than  one,  the  rule  may  be  different,  as 
it  was  held  in  Johnson  v.  Allen,  55  N. 
J.  L.  400. 

The  board  of  commissioners,  before 
whom  the  statute  provided  an  election 
contest  should  come,  have  the  power  to 
determine  upon  the  sufficiency  of  the 
affidavit,  but  their  decision  as  to  the 
same  may  be  appealed  from.  Curry  v. 
Miller,  42  Ind.  320. 

1.  In  some  of  the  states,  the  statute 
provides  that  an  election  shall  be  con- 
tested by  petition,  statement  or  com- 
plaint; in  others,  by  a  notice,  which 
takes  the  place  of  the  more  formal 
petition  and  also  serves  as  a  summons. 

A  notice  is  sufficient  in  the  following 
states,  to  wit: 

Arkansas.  — Vance  v.  Gaylor,  25  Ark. 
32. 

Kentucky.  —  Lunsford  v.  Culton,  (Ky. 
1893)  23  S.  W.  Rep.  946. 

Minnesota.  — Soper  v.  Sibley  County, 
46  Minn.  274. 

Missouri.  —  State  v.  Smith,  104  Mo. 
661. 

Ohio.  —  Howard  v.  Shields,  16  Ohio 
St.  184. 

Oregon.  —  Whitney  v.  Blackburn,  17 
Oregon  564. 

South  Dakota.  —  Batterton  v.  Fuller, 
6  S.  Dak.  257. 

Texas.  — Williamson  v.  Lane,  52  Tex. 
335;  Gibson  v.  Templeton,  62  Tex.  555. 

West  Virginia.  —  Halstead  v.  Rader, 
27  W.  Va.  813. 

Receipt  of  Certificate  of  Election.  —  That 
a  notice  of  contest  failed  to  allege  that 
the  contestee  received  a  certificate  of 
election   was  held  not  to  render  such 


notice  invalid,  in  Sone  v.  Williams,  130 
Mo.  530. 

Insufficient  Forms.  —  The  notice  must 
set  forth  with  reasonable  certainty  the 
facts  on  which  the  contest  is  founded, 
and  they  must  be  such  that  if  sustained 
by  proof  they  will  make  it  the  duty  of 
the  court  either  to  vacate  the  election 
or  declare  that  another  person  than  the 
contestee  was  duly  elected.  For  failure 
to  state  facts  with  such  degree  of  cer- 
tainty, the  notice  in  Halstead  v.  Rader, 
27  W.  Va.  806,  was  held  insufficient 
when  in  the  following  form,  to  wit: 
"  To  A.  F.  Rader: 

You  are  hereby  notified  that  I  shall 
contest  before  the  county  court  of 
Nicholas  county,  West  Virginia,  your 
election  as  clerk  of  the  circuit  court  of 
Nicholas  county  at  the  recent  election 
held  in  said  county  on  October  i^f.,  1^84, 
upon  the  ground  that  the  commissioners 
composing  the  said  county  court,  in 
counting  the  votes  upon  the  examina- 
tioh  of  the  returns  made  by  the  com- 
missioners holding  the  election  in  the 
several  election  precincts  of  said  county, 
rejected  and  threw  out  and  failed  and 
refused  to  count  the  votes  cast  2.1  John 
Neil  {20  Mile)  precinct  in  Jefferson  dis- 
trict in  said  county,  whereby  and  by 
reason  of  said  court  refusing  and  fail- 
ing to  count  the  votes  cast  at  said  elec- 
tion precinct,  you  were  declared  to  have 
received  a  majority  of  the  votes  cast  in 
said  county  at  said  election  for  the  said 
office  of  clerk  of  the  circuit  court  of  said 
county,  and  a  certificate  of  your  election 
was  accordingly  awarded  you  by  said 
court,  whereas,  had  the  votes  cast  at 
saXAJohn  Neil{20  Mile)  precinct  for  said 
office,  and  for  which  I  was  a  candidate 
at  said  election,  and  which  were  duly 
and  legally  certified  by  the  commis- 
sioners holding  said  election  at  the  said 
precinct,  been  counted  by  said  court,  it 
would  have  appeared  that  I  had  received 
a  majority  oifour  votes  of  the  votes  cast 
in  said  county  at  said  election  for  said 
office,  and  should  have  been  declared 
by  said  court  duly  elected  thereto;  and 
that  I  shall  then  resist  and  contest  your 
right  to  hold  said  office  or  perform  the 
duties  thereof,  and  shall  demand  that 
the  votes  cast  at  said  precinct  be  counted 
by  said  court,  and  shall  there  claim  to 
be  myself  duly  and  legally  elected  to 
said  office  at  said  election. 

You  are  further  notified  that  I  shall 
docket  this  notice  and  insist  upon  a  trial 
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a.  On  Ground  of  Ineligibility  of  Officer  Elect. 

Form  No.  8250. 

(Precedent  in  Drydenz/.  Swinburn,  15  W.  Va.  236.)' 

To  Thomas  Swinburn^  Esq. : 

You  are  hereby  notified,  that  I  shall  contest  before  the  county 
court  of  Kanawha,  West  Virginia,  your  election  as  clerk  of  the  circuit 
court  of  said  county  at  the  recent  election  held  in  said  county  on  the 
8th  day  of  October,  iS78,  upon  the  ground  that  at  the  time  of  said 
election  you  were  not,  and  never  had  been,  a  citizen  of  the  United 
States,  or  of  the  State  of  IVest  Virginia,  and  were  not  at  the  time  of 
said  election,  and  never  had  been  entitled  to  vote  in  said  State,  and 
by  the  express  provisions  of  the  Constitution  of  said  State,  you  could 
not  be  elected  to  said  office  at  said  election;  and  that  I  shall  there 
resist  and  contest  your  right  to  hold  said  office,  or  perform  the  duties 
thereof,  and  shall  there  claim  to  be  myself  duly  and  legally  elected 
to  said  office  at  said  election.  You  are  further  notified,  that  I  shall 
docket  this  notice,  and  insist  upon  the  trial  thereof,  in  the  county 
court  of  Kanawha  county  on  the  1st  day  of  November,  iS78,  if  the 
court  be  then  in  session,  and  if  not  in  session,  the  1st  day  of  December 
term,  i87^,  of  said  county  court. 

nth  of  October,  iS78.  John  Dry  den. 

^Verification. ^^ 

b.  On  Ground  of  Irregularities  in  Conduct  of  Election. 

Form  No.  8251. 

(Precedent  in  Howard  v.  ShieWs,  16  Ohio  St.  i86.)3 

«    Georgetown,  Brown  County,  Ohio. 

N(n>ember  30,  1S64. 
To  William  C.  Howard: 

Sir:  — You  are  hereby  notified  that  at  the  general  election  held  in 

thereof  in  the  county  court  of  Nicholas  holding  the  office.     See  W.  Va.   Code 

county  on  December  i^,  \%84,  if  the  said  (1891),  c.  6,  §  i;  3.\so  supra,  note  i,  p.  421. 
court  be  then  in  session,  and  if  not  in        2.  FoV  the   form  of  verification  in  a 

session,   then  on  the  first  day  of  the  particular  jurisdiction  consult  the  title 

December   term,   i8(5V,    of   said   county  Verifications. 
court.                         JohnJ.Halstead."  3.  It    was    held    in    this    case    that  a 

See  also  insufficient  notices  in   GiU  notice  to  contest  an  election   need  not 

lespie  V.  Dion,   18  Mont.  183;  Whitney  set  forth  facts  sufficient  to  constitute  a 

V.  Blackburn,    17  Oregon    564;  Loomis  good  case  for  the  contestor.    The  object 

V.  Jackson,  6  W.  Va.  613.  of  the  requirements  of  the  statute,  that 

1.  This  notice  was  held  sufficient,  it  the  "  points  "  of  contest  shall  be  ex- 
not  being  necessary,  when  the  ground  pressed  in  the  notice,  is  to  limit  the  evi- 
of  the  contest  is  only  the  want  of  quali-  dence  of  the  contestor,  and  to  apprise 
fication  to  hold  the  office  by  the  party  the  contestee  of  the  general  nature  of 
returned  as  elected,  to  furnish  with  it  a  the  objections  and  evidence  relied  upon; 
list  of  votes  to  be  disputed,  nor  to  state  and  if  any  of  the  "points"  are  not 
facts  showing  that  the  person  giving  stated  with  a  reasonable definiteness  for 
the  notice  was  entitled  to  the  office.  It  these  purposes,  the  remedy  is  by  object- 
is  sufficient  that  the  notice  should  show  ing  to  the  evidence  taken  under  them, 
he  was  a  candidate  for  the  office  at  the  not  by  motion  to  dismiss  the  appeal, 
election,  and  set  forth  the  facts  on  which  See  Bates'  Anno.  Stat.  Ohio  (1897),  § 
he  based  his  objections  to  his  opponent  2997;  also  supra,  note  i,  p.  421. 
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October^  a.  d.  i854,  at  and  within  the  county  of  Brown,  and  State  of 
Ohio,  on  the  11th  day  of  said  month  of  October,  at  which  said  election 
you  were  an  elector  and  candidate  for  the  office  of  sheriff  of  said 
county  of  Brown,  I  was  an  elector  and  resident  of  said  county,  and  a 
candidate  for  the  same  office. 

You  are  further  notified  that,  afterwards,  to  wit,  on  the  IZth  day  of 
November,  A.  d.  i85^  R.  C.  Mitchell,  clerk  of  the  court  of  common 
pleas  of  said  county  of  Brown,  as  such  clerk,  proceeded,  together 
with  F.  F.  Shaw  and  Joseph  S.  Innis,  two  justices  of  the  peace  within 
and  for  said  county,  to  count  out,  according  to  law,  and  make  an 
abstract  of  all  votes  cast  within  said  county  of  Brown,  at  said  elec- 
tion, for  said  office  of  sheriff  and  other  officers  voted  for  at  said  elec- 
tion, and  also  of  votes  cast  at  various  other  places  outside  of  said 
county  of  Brown,  in  virtue  of  an  act  of  the  general  assembly  of  the 
state  of  Ohio,  passed  March  30,  1864,  at  which  counting  out  I  received 
2,JtJt2  votes  cast  within  said  county,  in  the  different  townships  thereof, 
and  you  received  2,166  votes  cast  within  said  county,  as  aforesaid, 
and  I  received  one  hundred  and  nineteen  votes  cast  outside  of  said  county, 
and  you  received  four  hundred  and  nineteen  votes  cast  outside  of  said 
county,  for  said  office  of  sheriff  of  said  county,  as  will  appear  by  an 
abstract  duly  certified  by  said  clerk  of  said  court  and  said  justices  of 
the  peace,  now  on  file  at  the  clerk's  office  of  said  county;  and  you 
were  thereby  declared  by  said  clerk  and  said  justices  duly  elected  to 
said  office  of  sheriff  of  said  county,  at  said  election  so  held  as  aforesaid. 

You  are  further  notified  that  I  intend  to  contest  your  declared 
election,  as  aforesaid,  before  the  next  court  of  common  pleas  to  be 
holden  within  and  for  said  county,  on  the  following  grounds: 

1.  Because  the  state  board  of  canvassers,  comprised  of  the  officers 
pointed  out  by  law,  proceeded,  according  to  law,  to  make  out  an  ab- 
stract of  votes  cast  at  said  October  election  by  electors  of  said  county 
outside  of  said  county  of  Brown,  from  the  poll-books,  tally  sheets  and 
ballots,  returned  to  the  governor  of  Ohio,  auditor  of  state,  and  sec- 
retary of  state,  by  which  said  abstract,  it  appears,  and  is  so  certified, 
by  said  board  of  canvassers,  that  I  received  for  said  office  of  sheriff, 
one  hundred  and  fourteen  votes  so  cast  outside  of  said  county  of  Brown, 
and  that  you  received  three  hundred  and  eighty-five  votes  so  cast  out- 
side of  said  county  of  Brown,  at  said  October  election,  and  that  said 
abstract  made  out  from  said  poll-books,  tally  sheets,  and  ballots,  to- 
gether with  the  votes  so  cast  within  said  county  of  Brown,  elects  me 
to  said  office  of  sheriff  of  said  county. 

2.  Because  minors  voted  at  said  election  for  you. 

3.  Because  the  tally  sheets  returned  to  the  clerk  of  said  court  are 
not  certified  according  to  law,  nor  do  they  show  that  the  judges  of 
the  election  and  the  clerks  thereat,  were  sworn  as  required  by  law. 

4.  Because  a  portion  of  said  tally  sheets  so  returned  to  said  clerk, 
and  counted  by  said  clerk  and  said  justices,  show  elections  held  by  a 
number  of  voters  less  than  ten  at  said  election. 

5.  Because  the  poll-books  on  which  said  votes  so  cast  outside  of 
the  state  of  Ohio,  were  counted,  are  not  certified  according  to  law, 
and  do  not  show  that  the  judges  and  clerks  of  said  election  were 
sworn  according  to  law. 
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6.  Because  said  poll-books  do  not  show  the  names  of  the  voters, 
county  and  township  of  their  residence,  the  letter  of  their  respective 
companies,  the  name  and  number  of  their  regiment,  battery  and  bat- 
talion to  which  said  voters  respectively  belonged,  as  required  by  law. 

7.  Because  illegal  votes  were  cast  at  said  election,  for  said  William 
C.  Howard. 

You  are  further  notified  that  I  will  proceed,  on  the  12th  day  of 
December,  a.  d.  i8^^,  at  the  office  of  /ohn  Woods,  a  justice  of  the 
peace  within  and  for  said  county,  at  his  office,  in  Georgetown,  in  said 
county,  between  the  hours  of  nine  o'clock  a.  m.  and  nine  o'clock  F.  m. 
of  said  day,  to  take  depositions  as  to  said  points,  before  said  John 
Woods  and  Joseph  Innis,  two  justices  of  the  peace  within  and  for  said 
county,  who  will  officiate  at  the  taking  of  the  same;  and  that  the 
taking  of  the  said  depositions  will  be  continued,  if  necessary,  between 
same  hours,  from  day  to  day,  until  completed. 

Respectfully, 

G.  Ji.  Shields. 
2.  By  Petition.! 

a.  To  Ordinary  Tribunal." 

(1)  In  General. 

Form  No.  8  2  5  2  .^ 

To  the  IJonorable  the  Judges  of  the  Court  0/  Quarter  Sessions  of  the 

Peace  of  Chester  County: 

1.  In  some  of  the  states,  the  statute 
provides  that  an  election  shall  be  con- 
tested by  a  notice;  in  others,  by  a  more 
formal  petition,  statement  or  complaint; 
one  of  the  latter  is  required  in  the  fol- 
lowing states: 

Alabama.  —  Taliaferro  ».  Lee,  97  Ala. 
92. 

Arizona. — Territory  v.  Mohave  Coun- 
ty, (Ariz.  1887)  12  Pac.  Rep.  730. 

California.  —  Preston  v.  Culbertson, 
58  Cal.  198. 

Colorado.  —  Todd  v.  Stewart,  14  Colo. 
286. 

Illinois.  —  Dale  v.  Irwin,  78  111.  170. 

Indiana. — State  v.  Bell,  116  Ind.  i. 

Iowa.  —  Brown  v.  McCoUum,  76  Iowa 

479- 

Louisiana.  —  Ducote  v.  Gremillion, 
32  La.  Ann.  540. 

Maine. — Rounds  v.  Smart,  71  Me.  382. 

Maryland.  —  Bragunier  v.  Penn,  79 
Md.  244. 

Massachusetts.  — Acts  of  1887,  c.  382, 

§5. 

Montana. — Lloyd  v.  Sullivan,  9  Mont. 

577- 
Nebraska.  —  Burke  v.  Perry,  26  Neb. 

414. 

Nevada.  —  Egan   v,    Jones,   21    Nev. 

433- 


New  Jersey. — Johnson  v.  Allen,  55 
N.  J.  L.  400. 

New  York.  —  People  v.  Ryder,  16 
Barb.  (N.  Y.)  370. 

North  Carolina.  —  Boyer  v.  Teague, 
106  N.  Car.  576. 

Pennsylvania.  —  Zerby  v.  Snare,  107 
Pa.  St.  183. 

Wisconsin.  —  State  v.  Hilmantel,  21 
Wis.  566. 

Requisites  of  Petition  —  Generally.  — 
See  supra,  note  i,  p.  419. 

Grounds  of  Contest.  —  The  petitioo 
must  state  with  particularity  the  facts 
relied  upon  as  ground  for  the  contest. 
Wade  V.  Oates,  112  Ala.  326;  People  v. 
Glenn  County,  100  Cal.  419;  Smith  v. 
Harris,  18  Colo.  279;   Mann  v.  Cassidy, 

1  Brews.  (Pa.)  ii;  Weaver  v.  Given,  i 
Brews.  (Pa.)  140;  Gibbons  v.  Shep- 
pard,  2  Brews.  (Pa.)  2;   Skerrett's  Case, 

2  Pars.  Eq.  Cas.  (Pa.)  509;  Carpenter's 
Case,  2  Pars.  Eq.  Cas.  (Pa.)  537; 
Kneass'  Case,  2  Pars.  Eq.  Cas.  (Pa.) 
554;  Common  Council  Contest,  10  Lane. 
L.  Rev.  (Pa.)  121. 

2.  See  also  the  following  cases:  Dale 
V.  Irwin,  78  111.  170;  Sprouie  v.  Fred- 
ericks, 69  Miss.  898;  Election  Cases,  65 
Pa.  St.  20. 

3.  Pennsvlvania.  —  Bright.  Pur.  Dig. 
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The  petition  of  the  undersigned,  twenty-Jive^  qualified  electors  of 
said  county,  respectfully  represents:*  That  the  officers  of  the  gen- 
eral election,  held  for  said  county  on  the  tenth  day  of  October  last,  have 
certified  and  returned  that  at  said  &\e.ct\or\  John  Lynch  vtc&ivQdi  Jive 
t/wusand  votes  for  the  office  of  sheriff  of  said  county,  and  James  Ketch 
received  Jorty-nine  hundred  votes  for  the  said  office  of  sheriff.  The 
petitioners  complain  that  the  said  election  was  undue  (or  the  return 
of  said  election  is  false\  and  that  the  sz^id  James  KetchvidiS  duly  elected 
sheriff  of  said  county,  and  not  the  sdad.  John  Lynch;  and  the  petition- 
ers set  forth  the  following  facts  on  which  their  complaint  is  founded, 
by  which  it  will  appear  that  the  said  James  Ketch  was  elected  sheriff 
as  aforesaid,  to  wit:  (^Here  set  out  facts'). 

The  petitioners  therefore  pray  the  court  to  hear  and  determine 
said  complaint. 

And  they  will  ever  pray,  etc. 

(^Signed  by  petitioners.') 
Chester  County,  ss. 

Enoch  Rex,  Seth  Jones,  Samuel  Short,  William  West  and  Leonard  A. 
Ford,  Jive  ^  of  the  above  named  petitioners,  being  duly  sworn,  say,  that 
the  facts  stated  in  the  foregoing  petition  are  true  to  the  best  of  their 
knowledge  and  belief. 

{Signatures  and  jurat  as  in  Form  No.  890.') 

(2)  Election  Held  at  Wrong  Place. 

Form  No.  8253. 

(Precedent  in  Melvin's  Case,  68  Pa.  St.  334.)' 

[(^Commencing  as  in  Form  No.  8252,  and  continuing  down  to  *)]^  that 
the  officers  of  the  general  election  held  for  the  said  county  on  the 

(1894),  p.  767,  §  335,  p.  768,  §  340.     See  the  election;   (2)   that   it   insuflSciently 

also  supra,  note  i,  p.  424.  specified   the    irregularity   complained 

1.  Ntimber  of  Petitioners.  —  The.  num-  of  in  Corydon  and  Liberty  townships; 
ber  of  petitioners  required  to  sign  the  (3)  that  although  allegations  in  the 
petition  and  the  number  required  to  petition  were  true,  they  are  insuflScient 
verify  the  same  vary  with  the  office  to  change  the  result  of  the  election;  (4) 
contested.  Bright  Pur.  Dig.  Pa.  (1894),  that  no  decree  or  order  has  been  prayed 
p.  768,  §  340.  for  in  the    petition,   or   time  or   place 

2.  Where  a  petition  alleges  that  the  fixed  for  a  hearing.  The  petition  was 
election  was  not  held  at  the  places  or  reinstated  by  the  supreme  court,  with 
time  appointed  by  law,  either  by  de-  the  suggested  amendment  that  the 
sign  or  ignorance,  it  is  not  necessary  complaint  in  regard  to  the  time  of 
to  allege  that  these  irregularities  were  holding  the  election  in  Corydon  be 
committed  in  aid  of  the  respondent  or  more  definitely  averred,  it  being  con- 
to  defeat  the  election  of  the  complain-  joined  in  its  injurious  effect  to  the 
ant.  It  is  sufficient  to  set  out  such  contestant  with  Liberty  township;  and 
facts  and  aver  that  the  election  was  that  it  might  be  well  to  be  more  formal, 
undue,  and  that  the  respondent  was  and  amend  by  stating  the  loss  of  votes 
illegally  and  wrongfully  elected  and  occurring  to  the  contestant  in  each  of 
the    contestant    duly    elected;    allega-  these  districts. 

tions  of   fraud,  if  considered  material.  See  Bright.  Pur.  Dig.   Pa.  (1894),  p. 

may  be  added  by  amendment.  767,  §  333,   p.   768,   §  340;  also  supra. 

It   was    also    objected   to   this   com-  note  i,  p.  424. 

plaint,    (i)  that  it  did   not  allege  that  3.  The  matter  to  be  supplied  within 

illegal    votes  were  given  at  these  dis-  [  ]  will  not  be  found  in   the  reported 

tricts  enough  to  change  the  result  of  case. 
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11th  clay  of  October  last,  returned  that  at  said  election  Charles  C. 
Melvin  received  8OJ4.  votes  for  the  office  of  treasurer  of  said  county, 
and  John  R.  Chadwick  received  162  votes  for  said  office  of  treasurer. 
The  petitioners  complain  that  the  said  election  was  undue  and  illegal, 
and  that  the  ?,a.\d  John  R.  Chadwitk  was  duly  elected  treasurer  of 
said  county,  and  not  the  said  Charles  C.  Melvin;  and  they  set  forth 
the  following  facts  on  which  their  complaint  is  founded,  by  which  it 
will  appear  that  the  S2ad  John  R.  Chadwick  was  elected  treasurer 
aforesaid. 

That  in  the  election  district  of  Wetmore  the  said  election  was  not 
held  at  the  house  of  William  Toby,  the  place  fixed  by  law,  etc.,  and 
also  the  place  designated  in  the  sheriff's  proclamation,  but  was  in 
fact  held  at  a  place  about  three  miles  distant  therefrom,  to  wit,  at 
the  school-house  at  Wetmore  station.  And  therefore  your  petitioners 
aver  that  the  said  election  in  said  district  was  illegal  and  void,  and 
that  the  votes  in  said  district  ought  not  to  be  counted,  whereas  the 
same  were  returned  by  the  board  of  election  to  the  return  judges  as 
47  votes  for  Charles  C.  Melvin,  and  J^.  votes  for  John  R.  Chadwick,  for 
the  said  office  of  treasurer,  and  by  the  said  judges  included  and 
counted  in  the  general  result,  whereby  the  said  Charles  C.  Melvin 
was  illegally  and  wrongfully  returned,  and  certified  as  elected  to  the 
office  aforesaid,  when  in  fact  the  smd  John  R.  Chadwick  was  duly 
and  legally  elected  to  the  said  office. 

That  the  place  of  holding  the  general  elections  in  the  district  of 
Bradford\s  fixed  by  law  at  the  school-house  in  Littleville,  and  that  the 
sheriff  in  his  proclamation  designated  the  school-house  in  Littleville 
as  the  place  for  holding  the  election.  Whereas  the  election  [in  said 
district  of  Bradford  was  not  held  at  the  school-house  in  Littleville,  the 
place  fixed  by  law,  etc.,  and  also  the  place  designated  in  the  sheriff's 
proclamation,  but]^  was  held  at  a  place  more  than  half  d^  mile  distant 
therefrom,  to  wit,  at  a  school-house  on  the  opposite  side  of  the  Tunang- 
want  creek  to  the  place  known  as  the  village  of  Littleton;  [and  there- 
fore your  petitioners  aver  that  the  election  in  said  district  was  illegal 
and  void,  and  that  the  votes  in  said  district  ought  not  to  be  counted, 
whereas  the  same  were]^  counted  by  the  return  judges  183  votes  for 
the  said  Charles  C.  Melvin,  and  llJf.  votes  for  the  said  John  R.  Chad- 
wick, [for  the  said  office  of  treasurer  and  by  the  said  judges  included 
and  counted  in  the  general  result,  whereby  the  said  Charles  C.  Melvin 
was  illegally  and  wrongfully  returned  and  certified  as  elected  to  the 
office  aforesaid,  when,  in  fact,  the  said  John  R.  Chadwick  was  duly 
and  legally  elected  to  the  said  office.]^ 

That  the  place  for  holding  elections  in  the  district  of  Hamlin  is 
fixed  by  law  at  the  Aldrich  school-house,  and  was  so  designated  by  the 
sheriff  in  his  proclamation,  whereas  the  said  election  [was  not  held 
at  the  Aldrich  school-house,  the  place  fixed  by  law,  etc.,  and  also  the 
place  designated  in  the  sheriff's  proclamation,  but]^  was  held  at  a 
place  more  than  half  a  mile  distant  therefrom,  to  wit,  in  a  vacant 
house  owned  by  the  estate  of  the  late  ^^^^/^/aw/"*?/?,  deceased;  [and 
therefore  your  petitioners  aver  that  the  election  in  said  district  was 

1.  The  words  and  figures  enclosed  by  [  ]  will  not  be  found  in  the  reported 
case,  but  have  been  added  to  render  the  form  complete. 
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illegal  and  void,  and  that  the  votes  in  said  district  ought  not  to  be 
counted;  whereas  the  same  were  returned  by  the  board  of  election 
to  the  judges  as  20  votes  for  Charles  C.  Melvin  and  4  votes  iox  John 
R.  Chadwick,  materially  affecting  the  result  of  said  election.]^ 

That  at  the  said  election  [held  for  said  county  as  aforesaid,  on  the 
said  11th  day  of  October^  in  the  district  of  Corydon,  the  board  of 
election  failed  and  neglected  to  open  the  polls  between  the  hours  of 
6  and  7  o'clock  a.  m.,  as  by  law  they  are  required  to  do;  but,  [on  the 
contrary,]!  did  not  open  the  said  polls  until  after  the  hour  of  2 
o'clock  P.  M.  of  said  day. 

And  further,  that  at  the  said  election,  in  the  district  of  Liberty,  the 
returns  made  by  the  inspectors  and  judge  of  election  to  the  pro- 
thonotary  of  the  Court  of  Common  Pleas,  were  not  enclosed  in  a 
sealed  cover  and  directed  to  the  said  prothonotary,  as  required  by 
law,  but  were  returned  in  a  loose,  negligent,  fraudulent  and  illegal 
manner.  Your  petitioners  therefore  aver  that  by  reason  of  such 
undue,  fraudulent  and  illegal  manner  of  conducting  the  election  in 
said  districts  of  Corydon  and  Liberty,  the  votes  of  said  districts  ought 
not  to  be  counted,  whereas  the  officers  of  the  said  election  did 
[fraudulently  and  illegally]^  count  the  same  as  196  votes  ior  Melvin, 
and  65  votes  for  Chadwick. 

[And  your  petitioners  for  the  reasons  heretofore  specified  aver 
thatp  the  vote  in  the  said  districts  ought  to  be  rejected  and  not 
counted,  which  would  give  the  said  Charles  C.  Melvin  358  votes,  and 
the  said  John  R.  Chadwick  575  votes,  for  the  said  office  of  treasurer. 

[The  petitioners  therefore  pray  (concluding  as  in  Form  No.  8252).]^ 

(3)  Void  Ballots  Counted. 

Form  No.  8254.* 

To  the  sheriff  of  the  county  of  Hartford,  his  deputy,  or  either  con- 
stable of  the  town  oi  Hartford  va  said  county,  Greeting: 
By  authority  of  the  state  of  Connecticut,  you  are  hereby  commanded 
to  summon  Halsey  B.  Philbrick,  of  the  city  of  Hartford,  in  said  county, 
to  appear  before  the  Superior  Court,  to  be  holden  at  Hartford,  within 
and  for  the  county  of  Hartford,  on  the  second  Tuesday  of  May,  iS90, 
then  and  there  to  answer  unto  William  H.  Talcott,  of  said  Hartford, 
in  a  civil  action,  wherein  the  plaintiff  complains  and  says: 

1.  At  the  annual  meeting  of  the  city  oi  Hartford  iov  the  election 
of  city  officers,  held  in  said  city  on  the  seventh  day  oi  April,  i890, 
plaintiff  was  a  candidate  for  alderman  of  said  city,  in  the  seventh 
ward  of  said  city. 

2.  That  at  said  election  plaintiff  was  duly  elected  an  alderman  of 
said  city  in  said  ward,  and  at  said  election  in  said  ward,  as  he  verily 

1.  The  words  and  figures  enclosed  the  facts  in  the  case  of  Talcott  v.  Phil- 
by  [  ]  will  not  be  found  in  the  reported  brick,  59  Conn.  472,  in  which  case  it 
case,  but  have  been  added  to  render  was  held  that  the  ballots  described  in 
the  form  complete.  the  complaint  \yere   void   and   should 

2.  This  petition  is  drawn  under  Conn,  not  have  been  counted. 
Gen.  Stat.  (1888),  §  58.  and  is  based  on 
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believes,  received  a  plurality  of  the  votes  legally  cast  in  said  'ward 
for  said  office. 

3.  That  plaintiff  was  not  declared  elected  to  said  office,  but  that 
Halsey  B.  Fhilbrick,  of  said  city,  was  declared  elected  to  said  office 
by  a  plurality  of  one  vote. 

4.  Plaintiff  is  informed  and  believes,  and  therefore  avers,  that  at 
said  election,  in  said  ward,  there  were  improperly  and  illegally 
counted  for  said  Fhilbrick,  ten  or  more  votes  which  were  illegal 
and  void  ballots,  and  which  should  have  been  rejected,  because  said 
ballots  had  printed  upon  their  face,  as  indicating  the  political  party 
issuing  the  same,  the  word  "  Citizens;  "  whereas,  in  fact,  they  should 
have  had  upon  their  face,  as  indicating  the  political  party  issuing  the 
same,  the  word  "  Republican^'  because  there  was  no  such  party  as 
the  Citizens  party  in  said  election,  and  no  candidates  were  nomi- 
nated for  any  office  voted  for  at  said  election  by  a  party  known  as 
the  Citizens'  party,  and  no  ballots  were  issued  to  be  used  in  said 
election  by  any  party  known  as  the  Citizens'  party ;  and  because  said 
ballots  bore  upon  their  face  the  names  and  all  the  names  of  the  per- 
sons regularly  nominated  by  the  party  known  as  the  Republican  party 
for  the  various  offices  voted  for  at  said  election;  and  the  word 
"  Citizens "  was  printed  on  said  ballots,  and  they  were  thus  issued 
fraudulently  and  with  the  intention  of  deceiving,  misleading  and 
defrauding  the  voters  at  said  election. 

Wherefore,  the  plaintiff  claims, 

1.  That  said  ballots  be  declared  void. 

2.  That  it  be  declared  that  said  ballots  ought  not  to  be  counted 
for  said  defendant. 

3.  That  plaintiff  be  declared  duly  elected  to  the  office  of  alderman 
in  said  city  of  Hartford^  in  said  seventh  ward  {concluding  as  in  Form 
No.  5912). 

(4)  Illegal  Recount. 

Form  No.  8255, 

(Precedent  in  Curran  v.  Clayton,  86  Me.  43.)' 

State  of  Maine.     Fenobscot,  ss. 
To  the  Supreme  Judicial  Court.     As  in  Equity. 

William  Curran,  of  Bangor,  in  the  County  of  Fenobscot,  petitions 
and  complains  against  William  Z.  Clayton,  of  Bangor,  in  said  County, 
and  says: 

That  he,  the  said  Curran,  is  a  natural  born  citizen  of  the  United 
States,  of  the  age  of  twenty-nine  years;  that  he  is  now  and  has  been 
for  several  years  past  continuously  a  legal  resident  in  and  duly  quali- 
fied voter  of.  Ward  Seven  in  the  City  of  Bangor;  that  he  is  legally 
qualified  to  be  elected  and  hold  the  office  of  Alderman  from  said 
Ward  Seven,  in  the  City  Council  of  Bangor. 

1.  These  are   proceedings   in  equity     involved,  and  wrongfully  decided   by 
under  Me.   Rev.  Stat.  (1883),  c.   4,  and     the  primary   tribunal,  were   questions 
Stat.  (1893),  c.  260,  amendatory  thereto,     of  law  and  not  issues  of  fact  or  a  mat- 
andare  proper  under  the  circumstances     ter  of  discretion, 
described  in  the  bill,  since  the  questions         See  also  supra,  note  i,  p.  424. 
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That  he  was  duly  elected  and  qualified  as  Alderman  of  said  Ward 
Seven,  in  March,  iS92,  and  held  said  office  for  the  municipal  year  then 
next  ensuing;  that  at  the  regular  annual  city  election  in  said  Bangor 
on  the  second  Monday  of  March,  iS93,  duly  and  legally  held  under  the 
provisions  of  law  and  especially  of  Chapter  102  of  the  Public  Laws 
of  1 89 1,  he  was  the  candidate  for  re-election  as  Alderman  for  said 
Ward  Seven,  in  the  City  Council  of  said  Bangor  for  the  municipal 
year  then  next  ensuing;  that  as  such  candidate  his  name  was  duly 
placed  upon  the  official  ballo.t  to  be  used  at  such  city  election  in  said 
Ward  Seven;  that  of  the  qualified  electors  of  said  Ward  Seven  at  said 
election  in  March,  i893,  he  received  a  clear  majority  over  all  the 
other  candidates  voted  for  as  Alderman  at  said  election  in  said  Ward 
Seven,  in  that  of  the  different  candidates  for  Alderman,  whose  names 
appeared  upon  the  official  ballots  cast  at  said  election  in  Ward  Seven, 
the  qualified  electors  of  said  Ward,  by  proper  cross  upon  the  official 
ballot  indicated  their  choice  as  follows,  viz: 

The  respondent,   William  Z.  Clayton,  had  295  votes. 

Said  William  F.  Curran,  had  310  votes. 

John  S.  Ellis,  had  12  votes. 

The  whole  number  of  ballots  cast  for  Alderman  was  611  votes. 

Necessary  for  a  choice,  309  votes. 

And  your  petitioner  was  duly  declared  elected  as  said  Alderman. 

That  at  said  election  in  Ward  Seven,  all  the  votes  given  in  for  the 
several  offices,  including  the  said  office  of  Alderman,  were  properly 
sorted,  counted,  declared  and  registered  in  open  Ward  meeting  by 
the  Warden  of  said  Ward,  in  the  presence  of  the  Clerk  of  said  Ward, 
who  caused  the  names  of  the  persons  voted  for  and  the  number  of 
votes  given  for  each  to  be  written  in  words  at  length  and  duly  and 
properly  recorded. 

And  the  Ward  Clerk  ■  of  Ward  Seven  did  within  twenty-four  hours 
after  said  election,  to  wit,  in  the  evening  of  the  said  second  Monday  in 
March,  iS93,  deliver  to  said  Curran  a  certificate  of  his  election  as 
Alderman  for  said  Ward  Seven,  in  said  City  Council  as  aforesaid. 

And  said  Clerk  of  Ward  Seven  did  forthwith  deliver  to  the  City 
Clerk  of  said  Bangor  a  certified  copy  of  the  records  of  said  election; 
that  on  the  third  Monday  of  March,  iS93,  the  Aldermen  and  City 
Council  elect,  duly  met  in  convention,  when  and  where,  no  one  pro- 
testing, the  oath  of  office  was  duly  administered  to  your  petitioner  to 
perform  the  duties  of  Alderman  from  Ward  Seven  in  the  City  Council 
of  Bangor,  for  the  municipal  year  then  next  ensuing,  whereupon  your 
petitioner  assumed  the  duties  of  said  office,  and  continued  to  perform 
them  until  the  unlawful  assumption  of  the  same  by  the  respondent 
as  hereinafter  stated. 

That  at  a  meeting  of  the  Board  of  Aldermen  of  said  city  held  oa 
the  5th  day  of  April,  i893,  said  board  against  the  protest  of  your 
petitioner  improperly  and  illegally  went  behind  the  said  returns  of 
said  Clerk  of  Ward  Seven,  in  so  far  as  they  related  to  the  election  of 
an  Alderman,  and  recounted  the  ballots  cast  at  said  election  in  Ward 
Seven,  and  by  counting  as  cast  for  said  respondent  six  ballots  so 
defectively,  improperly  and  illegally  marked  as  to  make  it  impossible 
to  determine  the  voters'  choice  for  alderman,  (^^ve  of  said  six  ballots 
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having  been  properly  rejected  and  marked  as  defective  in  the  said 
counting  at  said  ward  meeting,  and  one  of  said  j/x  ballots  having  been 
counted  for  Mayor  only  and  properly  not  counted  for  Alderman,  at 
said  ward  meeting)  the  whole  number  of  votes  cast  for  Alderman  in 
said  election  was  claimed  to  be  increased  from  611  to  622^  and  there- 
fore said  310  votes  cast  for  your  petitioner  were  claimed  not  to  con- 
stitute a  majority  of  said  622. 

Your  petitioner  further  says  that  said  recount  showed  an  error  in 
the  ward  count  of  one  too  many  votes  for  said  Clayton,  so  that  the 
actual  legal  votes  cast  at  said  election  for  said  Clayton  were  29Jt. 
instead  of  295,  which  said  29J^  together  with  six  ballots  illegally 
counted  for  said  Clayton  made  a  total  of  300  votes  claimed  at  said 
recount  as  cast  for  said  Clayton-,  and  thereupon  said  Board  of  Alder- 
men voted  that  there  was  no  election  of  Alderman  at  said  election 
of  2d  Monday  of  March,  i893,  in  Ward  Seven  and  ordered  a  new 
election  against  the  protest  of  your  petitioner  who  says  that  said  at- 
tempted recanvass  of  the  votes  cast  at  said  election  in  Ward  Seven, 
on  2d  Monday  of  March,  i8P5,  was  improper  and  without  authority 
of  law. 

The  acts  of  the  ward  officer  in  the  absence  of  fraud  or  wilful  mis- 
conduct, in  declaring  your  petitioner  elected  were  conclusive  in  the 
premises  and  not  subject  to  review  by  the  Board  of  Aldermen,  and 
even  if  they  were  a  subject  of  review  by  the  Board  of  Aldermen,  they 
acted  illegally  in  counting  said  six  defective  ballots  as  indicating  the 
voter's  choice  of  said  respondent  or  any  one  else  for  Alderman. 

And  your  petitioner  through  the  City  Committee,  and  directly 
himself  notified  the  City  srk  that  he  should  take  no  part  in  said 
second  election,  and  not  to  put  his  name  upon  the  official  ballots  and 
his  name  was  not  printed  thereon,  and  he  in  no  manner  participated 
in  said  election,  which  was  held  on  the  eighth  day  of  May,  i893, 
whereat  said  respondent  claims  to  have  been  elected  to  the  office  of 
Alderman  of  Ward  Seven,  in  said  City  Council  for  the  municipal  year 
iSP^and  i894. 

That  said  respondent  holds  a  certificate  of  election  to  said  office 
issued  to  him  in  pursuance  of  said  election  of  May  eighth,  iS93,  by  Ward 
Clerk  of  Ward  Seven,  and  said  respondent  was  sworn  in  to  said  office 
on  the  9th  of  May,  iS93,  and  now  claims  to  hold  said  office  in  pursu- 
ance of  said  election  of  May  8th,  i893,  to  the  exclusion  of  your 
petitioner. 

Your  petitioner,  William  F.  Curran,  a  person  eligible  to  said  office 
and  claiming  to  be  elected  to  said  office  of  Alderman  from  Ward 
Seven,  in  the  City  Council  of  Bangor  for  the  municipal  year  \W3  and 
I8^^  as  hereinbefore  more  fully  set  forth,  proceeds  against  said  re- 
spondent, William  Z.  Clayton,  who  claims  to  hold  said  office  as  here- 
inbefore more  fully  set  forth.  Your  petitioner  as  part  of  this  bill  of 
complaint  begs  leave  to  refer  to  and  produce  in  court  in  so  far  as  the 
same  may  be  pertinent  to  the  issue,  the  records,  or  certified  copies 
thereof  of  said  Ward  Seven,  and  of  said  City,  and  to  produce  for  the 
inspection  of  the  court  the  aforesaid  ballots  cast,  and  claimed  to 
have  been  cast  at  said  election,  at  2d  Monday  in  March,  i893. 

And  your  petitioner  prays  that  time  and  place  may  be  set  for  hear- 
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ing  upon  this  petition,  and  said  adverse  party  notified  thereof  as 
provided  by  law,  and  that  said  adverse  party  may  be  required  to  file 
at  said  time  and  place  of  hearing,  an  answer  traversing  the  facts 
hereinbefore  set  forth,  which  he  does  not  mean  to  admit  and  that  all 
the  facts  hereinbefore  stated  not  denied  by  the  respondent  shall  be 
taken  as  admitted  by  him. 

And  your  petitioner  further  prays  that  if  judgment  is  awarded  in 
his  favor  an  order  of  court  may  be  issued  against  said  respondent 
commanding  him  to  yield  up  said  office,  and  that  your  petitioner  may 
be  allowed  to  enter  upon  the  duties  of  said  office,  the  forms  of  all 
which  orders  are  particularly  specified  in  sections  53  to  57  of 
Chapter  4  of  the  Revised  Statutes,  and  acts  additional  thereto  and 
amendatory  thereof,  especially  of  Chapter  260  of  Public  Laws  of  1893 ; 
and  your  petitioner  prays  that  costs  may  follow  judgment  in  his  favor. 

Bangor,  Maine,  May  12,  iS93.  Wm.  F.  Curran. 

[(  Verification. ')\ 

b.  To  the  Legislature. 

(1)  Petition. 

Form  No.  8256. 

(Precedent  in  Afexander  v.  Doyle,  Russell  Elect.  Cas.  (Mass.  i8g7),  p.  59.)' 

To  the  Honorable,  the  House  of  Representatives  of  The  General 
Court  of  Massachusetts: 
The  undersigned  petitioners,  citizens  of  the  city  of  Boston,  respect- 
fully represent  that  they  were  candidates  in  the  llth  Suffolk  District 
for  members  of  said  House  of  Representatives  for  the  year  i8P4>  and 
that  if  all  the  votes  had  been  counted  for  them  that  were  legally  cast 
for  them  at  the  election  on  Nov.  7,  iS93,  and  only  the  votes  counted 
that  were  legally  cast  for  their  opponents,  James  H.  Doyle  and  Richard 
J.  Hayes,  your  petitioners  would  have  been  declared  elected  and 
would  have  received  the  certificates  therefor.  Your  petitioners  are 
informed  and  believe  that  many  votes  cast  at  said  election  for  the 
said  James  H.  Doyle  and  Richard  J.  Hayes  were  irregular  and  fraudu- 
lent, that  persons'  names  were  on  the  check  list  and  voted  upon  at 
said  election  who  had  not  arrived  at  21  years  of  age,  and  that  said 
parties  were  illegally  registered  in  the  interests  of  the  said  James  H. 
Doyle  and  Richard  J  Hayes;  and  that  the  sdixA  James  H.  Doyle  and 
Richard  J.  Hayes  solicited  and  induced  persons  under  the  age  of  21 
years  to  so  illegally  register  and  vote,  knowing  them  to  be  under  21 
years  of  age.  Your  petitioners  are  informed  and  believe  that  "  repeat- 
ers "  voted  in  said  ward  upon  names  not  their  own,  and  that  it  was 

1.  It  was  held  in  this  case  that  fraud  so  involved  in  the  fraud  that,  in  such 

in  conducting  an  election  or  determin-  elimination,  he  is  carried  along  under  a 

ing   the    result  will    not  be  cause    for  judgment   of   disqualification.     Where 

annulling  an  election,  provided  (r)  the  the  fraud  consists  in  marking  the  bal- 

elimination    of    the    fraud    does     not  lots  during  the  count  and  the  original 

change  the  result,  or  (2)  such  elimina-  form  of  such  ballots  can  be  discovered 

lion  is  impossible  accurately  to  be  de-  and  corrected,   the  result  will  not   be 

fined  and  subtracted,  or  (3)  where  the  changed  or  the  election  declared  void, 

person  returned  as  elected  has  become  The  petition   is  authorized  by  Mass. 
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systematically  done,  in  the  interests  of  the  said  James  H.  Doyle  and 
Richard  J.  Hayes.  Your  petitioners  are  informed  and  believe  that 
persons  were  registered  as  living  in  said  ward  and  voted  there  at 
said  election  who  did  not  live  in  said  ward  and  had  no  right  to  vote 
there,  and  that  the  said  James  H.  Doyle  and  Richard  J.  Hayes  solicited 
people  to  so  illegally  and  fraudulently  register  and  vote.  Your  peti- 
tioners are  informed  and  believe  that  sections  265,  229  and  SSJf.  of  the 
election  act  of  i8P5  were  wilfully  violated  at  said  election,  and  that 
the  said  offenses  were  committed  in  the  interests  of  the  said  James 
H.  Doyle  and  Richard  J.  Hayes.  Your  petitioners  are  informed  and 
believe  that  persons  were  assessed  as  living  in  said  ward  on  May  1, 
iS93,  who  did  not  live  there,  and  that  said  persons  were  thus  fraudu- 
lently assessed  in  the  interest  of  the  said  James  H  Doyle  and  Richard 
J.  Hayes.  Your  petitioners  further  represent  that  ballots  cast  at  said 
election  were  tampered  with  and  mutilated  after  they  had  been  cast 
by  the  voter,  and  that  the  same  was  done  in  the  interests  of  the  said 
James  H.  Doyle  and  Richard  J.  Hayes.  And  that  said  acts  and  various 
other  acts  of  fraud  and  illegality  were  perpetrated  by  the  said  JamesH. 
Doyle  and  Richard  J.  Hayes,  and  by  various  parties  in  the  interest  of 
the  said  James  H.  Doyle  and  Richard  J.  Hayes,  in  order  to  illegally 
and  fraudulently  promote  and  influence  the  election  of  the  said  James 
H.  Doyle  and  Richard  J.  Hayes. 

Wherefore  your  petitioners  pray  that  your  honorable  body  will 
declare  that  your  petitioners  are  duly  and  legally  elected  to  and  that 
they  be  given  the  seats  in  your  honorable  body  now  held  by  the  said 
James  H.  Doyle  2Sidi  Richard  J.  Hayes,  or  such  relief  be  given  them 
as  justice  may  require. 

Harry  O.  Alexander. 
Isaac  P.  Hutchinson. 

[(Verification.yi 

Form  No.  8257. 
(Precedent  in  Thayer  v.  Greenbank,  i  Brews.  (Pa.)  190.)* 

To  the  Honorable  the  Senate  and  House  of  Representatives  of  the 
General  Assembly  of  the  Commonwealth  of  Pennsylvania: 
The  petition  and  complaint  of  the  undersigned  respectfully  show, 
that  they  are  citizens  and  qualified  electors  of  the  city  and  county  of 
Philadelphia;  that  a  general  election  was  held  therein  on  the  second 
Tuesday  of  October  last,  being  the  13th  day  of  October,  Anno  Domini 
one  thousand  eight  hundred  and  sixty-eight  (i86<?),  and  that  amongst 
other  offices  to  be  filled  at  said  election  by  the  freemen  and  qualified 
electors  of  the  said  city  and  county  was  the  office  of  an  associate 
judge  of  the  District  Court  of  Philadelphia  by  the  election  thereto  0/ 
a  person  learned  in  the  law. 

Const.,  c.  I,  ^  3.     The  case  resulted  in  termination  of  all  contested   elections 

Mr.  Doyle's  seat  being  declared  vacant  shall  be  by  the  courts  of  law,  or  by  one 

and  Mr.  Hayes's  seat  not  vacant.  or  more  of  the  law  judges  thereof.    The 

1.  This   form   aad   the   answer   and  forms   are   given,    however,    for   their 

replication    {infra.    Forms    Nos.   8258,  value  in  those  states  where  contests  of 

8259)  in  this  case  are  no  longer  good  in  elections  can  still  be  tried  by  the  legis- 

Pennsylvania,  as  the  Constitution,  art.  lature.     The  petitioner  in  this  case  was 

8.  §  152,  provides  that  the  trial  and  de-  declared  elected. 
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Your  petitioners  further  show,  that  it  has  been  returned  that  at 
said  election  Thomas  Greenbank  received  sixty  thousand  seven  hundred 
and  forty-eight  (60,7Jf8)  votes  for  the  said  office  of  associate  judge  of 
the  District  Court  for  the  city  and  county  of  Philadelphia,  and  that 
M.  Russell  Thayer  received  sixty  thousand  six  hutidred  and  twenty-three 
(60,62S)  votes  for  the  said  office,  and  that  the  said  Thomas  Greenbank 
has  been  elected  thereto  by  a  majority  of  one  hundred  and  twenty -five 
{125)  votes,  which  your  petitioners  charge  to  be  an  undue  election, 
and  a  false  return  of  the  said  Thomas  Greenbank,  and  they  contest  his 
right  to  the  said  office  of  an  associate  judge  of  the  District  Court  of 
the  city  and  county  of  Philadelphia.  That  the  said  election  and  the 
said  return  of  the  said  Thomas  Greenbank  is  false,  fraudulent  and 
untrue  in  this:  That  at  the  said  general  election  two  candidates  for 
the  office  of  associate  judge  aforesaid  were  voted  for,  to  wit,  the  said 
Thomas  Greenba?tk,  who  was  unduly  returned  as  having  received  for 
the  said  office  60,7JiB  votes,  and  the  said  M.  Russell  Thayer,  who  was 
returned  as  having  received  60,623  votes  for  the  said  office ;  whereas, 
your  petitioners  allege,  charge,  and  verily  believe  that  at  the  said 
election  the  said  Thomas  Greenbank  received  not  more  t\\a.n  fifty-nine 
thousand  six  hundred  and  three  (59,603')  legal  votes,  and  that  the  said 
M.  Russell  Thayer  received  at  least  sixty  thousand  seven  hundred 
(60,700)  legal  votes  for  said  office,  whereby  your  petitioners  allege, 
charge,  and  believe  that  the  said  M.  Russell  Thayer  has  received  the 
highest  number  of  legal  votes  for  said  office,  to  wit,  at  least  one  thou- 
sand and  ninety-seven  (1,097)  votes  more  than  the  said  Thomas  Green- 
bank, whereby  the  said  M.  Russell  Thayer  is  elected  to  the  said  office 
of  an  associate  judge  of  the  District  Court  of  the  city  and  county  of 
Philadelphia  aforesaid,  and  should  have  been  so  returned. 

And  your  petitioners  specify  more  particularly  the  following 
grounds  of  contest: 

ist.  That  in  the  general  returns  of  votes  of  the  said  city  for  the 
said  office  of  associate  judge  of  the  District  Court  for  the  city  and 
county  of  Philadelphia,  the  returns  of  votes  from  the  Sixteenth  Ward 
of  said  city,  for  the  said  Thomas  Greenbank  for  the  said  office,  is 
erroneously  computed  at  2,lli.7  votes,  being  an  excess  of  ^  votes 
beyond  the  true  addition  of  the  returns  from  the  several  election 
divisions  composing  the  Sixteenth  Ward  (like  charges  were  then  made 
as  to  the  Twenty-fourth  Ward  and  the  Twenty- fifth  Ward — the  aggre- 
gate being  13  votes). 

3d.  That  the  officers  of  the  elections  of  the  First  Election  Division 
of  the  Fifth  Ward  of  said  city;  of  the  Second  Election  Division  of  the 
Eighth  Ward  of  said  c\ty  (and  other  divisiofts  named);  have  returned 
from  each  of  said  election  divisions  one  vote  more  for  the  said  Thomas 
Greenbank  for  said  office  than  were  voted  for  him  in  each  of  the  said 
election  divisions  respectively.^ 

1.  The  second  specification  was  in  than  the  number  received  by  M.  Rus- 
the  same   form  as   the   first,  charging     sell  Thayer. 

erroneous  computation,  in  the  second,         2.  This  same  charge  was  repeated  as 

nineteenth,  twenty-fourth  and  twenty-     to  other  divisions.     The  specifications 

seventh    wards,    of   certain    votes   less     from  ten  to  thirty-two,  inclusive,  were 
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4th.  *  *  *i 

7th.  That  in  the  said  general  return  of  votes  for  said  office  it  was 
untruly  returned  that  at  said  election  in  the  Smenth  Election  Division 
of  the  Tenth  Ward  of  said  city,  there  were  voted  for  the  said  M. 
Russell  Thayer  for  said  office,  but  two  hundred  and  thirty-three  (233) 
votes;  your  petitioners  allege,  charge,  and  verily  believe  that  at  least 
two  hundred  and  fifty-three  {253)  votes  were  voted  for  him,  said  M. 
Russell  Thayer,  for  said  office  at  said  election  in  said  election  division, 
the  difference,  twenty  {20)  votes,  being  errors  committed  in  the  count- 
ing, of  the  votes,  by  not  keeping  the  tallies  of  votes,  and  by  not  count- 
ing the  votes  in  the  manner  directed  and  required  by  law,  and  that 
there  should  have  been  returned  two  hundred  and  fifty -three  (253) 
votes  for  said  M.  Russell  Thayer  for  said  office  from  said  election 
division,  as  will  appear  by  a  recount  of  the  ballots  voted  at  said 
election. 

8th.  That  in  addition  to  the  other  gross  irregularities  and  frauds 
committed  in  the  Sixth  Election  Division  of  the  Seventeenth  Ward  of 
said  city,  hereinafter  more  particularly  specified,  it  is  further  shown 
unto  your  honorable  bodies  that  on  the  day  when  said  election  was 
held  for  said  office  of  associate  judge  aforesaid,  the  person  claiming 
to  act  as  judge  of  election  in  said  division,  and  but  one  inspector,  to 
wit,  the  person  claiming  to  act  as  the  majority  inspector,  as  it  is  gen- 
erally termed,  did,  in  express  violation  of  the  provisions  of  the  14th, 
15th,  and  i6th  sections  of  the  Act  of  2d  July  a.  d.  1839,  entitled 
"An  act  relating  to  elections,"  open  the  polls  and  hold  a  pretended 
election  for  about  the  space  of  one  hour,  and  during  said  time 
received  votes  to  the  number  of  about  76;  that  said  board  of  elec- 
tion officers  was  not  a  proper  board  (consisting  of  but  the  judge  and 
one  inspector)  to  receive  votes  and  decide  questions  as  to  the  qualifi- 
cations of  persons  claiming  to  vote  at  said  election,  and  during  said 
time  a  large  number  of  persons  not  qualified  to  vote  thereat  were  per- 
mitted to  vote  thereby.  Your  petitioners  claim  that  all  the  said 
votes  so  received  should  be  deducted  from  the  general  return  of 
votes  for  said  office,  sixty-eight  (68)  of  them  from  the  computed  vote 
for  said  Thomas  Greenbank,  and  eight  (8)  of  them  from  the  computed 
vote  for  said  Af.  Russell  Thayer. 

9th.  That  in  the  Fifth  and  Ninth  Election  Divisions  of  the  First 
Ward  of  said  city,  the  election  officers  of  each  of  said  divisions 
received  the  votes  of  persons  to  the  number  of  20,  and  upwards,  for 
the  office  of  associate  judge  of  said  District  Court,  which  were 
taken  and  counted  in  the  general  return  for  Thomas  Greenbank  for 
associate  judge  of  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, none  of  whom  were  qualified  electors  in  said  division. 

loth.   *  *  *2 

33d.  That  in  the  Sixteenth  Election  Division  of  the  Twentieth 
Ward,  the  officers  of  election  did  not  truly  count  and   return  the 

in  the  same  form  as  the  ninth,  but  ap-     than  was   actually   voted   for  him,  the 
plied  to  other  divisions.  division  and  deficit  of  votes  being  set  out. 

1.  The  fourth,  fifth  and  sixth  specifi-  2.  The  specifications  from  10  to  32, 
cations  charged  the  return  of  a  smaller  inclusive,  weie  in  the  same  form  as  the 
number  of  votes  for  M.  Russell  Thayer     ninth,  but  applied  to  other  divisions. 
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votes  which  were  polled  for  the  said  office  of  associate  judge  of  the 
District  Court  for  the  city  and  zowvity  oi  Philadelphia;  that  at  said 
election  555  persons  voted  in  said  division;  that  the  tally  papers 
show  that  of  these  votes  the  said  M.  Russell  Thayer  received  25Jf. 
votes,  which  the  said  officers,  to  conceal  their  fraud,  untruly 
returned  as  but  ^^  votes  for  said  office ;  that  said  Thomas  Green- 
bank,  as  appears  by  said  tally  papers,  received  not  more  than  306 
votes,  but  which  said  officers  returned  as  310  votes  for  said  office, 
making  a  difference  of  llf.  votes  in  favor  of  the  said  Thomas  Green- 
bank,  and  against  the  said  M.  Russell  Thayer  for  said  office.  They 
further  charge  that  the  said  tally  papers  are  not  true  exponents  or 
returns  of  the  ballots  cast  at  said  division  at  said  election,  but  in 
truth  and  in  fact  said  M.  Russell  Thayer  received  for  said  office,  at 
said  election,  not  less  than  218  votes,  and  the  said  Thomas  Greenbank 
received  for  said  office,  at  said  election,  not  more  than  2n  votes,  as 
will  appear  by  a  recount  of  the  ballots  cast  at  said  election  for  said 
office. 

34th.  That  in  the  Fifth  Election  Division  of  the  Twentieth  Ward 
of  said  city,  the  Democratic  inspector,  by  force  and  fraud,  put  two 
tickets  into  the  box  containing  the  ballots  which  were  voted  for 
president  and  associate  judge  of  the  District  Court  for  the  city  and 
county  of  Philadelphia,  both  of  which  tickets  contained  the  name  of 
said  Thomas  Greenbank,  for  the  office  of  associate  judge  as  afore- 
said, and  which  were  taken  and  counted  in  the  general  returns  of 
votes  for  the  said  Thomas  Greenbank  for  the  said  office. 

35th.  And  your  petitioners  further  represent  and  charge  that  at 
the  election  held  in  the  Seventh  Election  Division  of  the  Third  Ward 
of  said  city,  the  election  officers  of  said  division  fraudulently  con- 
ducted and  carried  on  said  election  with  a  wilful  disregard  of  all  the 
requirements  of  the  laws  regulating  elections,  by  means  of  which 
only  the  true  votes  and  will  of  the  people  could  be  ascertained  in 
said  division.  And  your  petitioners  specify  that  the  said  election 
was  conducted  in  the  following  manner,  to  wit:  The  election  officers 
in  said  division  falsely  and  fraudulently  permitted  and  suffered  a 
large  number  of  persons,  not  qualified  voters  of  said  division,  to 
vote  at  said  election,  to  the  number  of  200,  whose  votes  were  taken 
and  counted  in  the  general  return  for  Thomas  Greenbank  for  said 
office  of  associate  judge  as  aforesaid,  whose  names  were  not  on  the 
list  furnished  by  the  city  commissioners  to  the  election  officers, 
without  requiring  or  receiving  proof  of  the  qualifications  of  said 
voters,  and  without  requiring  or  receiving  proof  by  a  qualified  elector 
of  the  residence  in  said  division  of  said  voters,  and  without 
adding  the  names  of  said  voters  with  the  names  of  the  persons 
making  proof  to  the  list  furnished  by  the  city  commissioners. 

They  falsely  and  fraudulently  permitted  a  large  number  of  persons, 
to  the  number  of  ^7  and  upwards,  not  qualified,  to  vote  in  said  divi- 
sion, whose  votes  were  taken  and  counted  in  the  general  return  for 
Thomas  Greenbank  for  the  said  office  of  associate  judge  as  aforesaid, 
whose  names  are  to  your  petitioners  unknown,  who  voted  in  the 
names  of  those  who  were  upon  the  list  furnished  by  the  city  commis- 
sioners to  the  election  officers  of  said  division. 

435  V61ume  7. 


8257.  ELECTIONS.  8257. 

They  falsely  and  fraudulently  neglected  and  refused  to  mark  the 
letter  "F"  opposite  the  names  of  all  the  voters  on  the  list  furnished 
by  the  city  commissioners  aforesaid,  who  voted  in  said  division, 
thereby  neglecting  to  make  the  record  required  by  law  of  the  names 
and  residences  of  those  who  voted. 

They  fraudulently  refused  to  receive  proofs  or  inquire  into  the 
qualifications  of  voters  whose  right  to  vote  was  legally  challenged. 

They  falsely  and  fraudulently  received  the  votes  of  non-residents 
of  said  election  division,  not  qualified  voters  therein,  at  said  election. 

That  all  said  acts  were  done  and  committed  with  the  intent  and 
purpose  of  holding  an  undue  election,  and  with  the  desire  to  prevent 
an  honest  expression  of  the  popular  will  at  said  election,  and  a  true 
ascertainment  of  the  real  votes  of  the  qualified  voters  residing  in 
said  division  who  voted  at  said  election;  and  that  in  pursuance  of 
said  conduct  on  the  part  of  the  election  officers,  and  the  wicked  and 
evil  disposed  persons  who  aided  and  abetted  them  in  their  nefarious 
designs,  the  popular  will  of  the  voters  in  said  division  was  not  ascer- 
tained, but  was  defeated;  and  your  petitioners  thereby  charge  that 
the  said  election  so  held  in  said  division  was  false,  fraudulent,  undue, 
and  void,  and  the  returns  thereof  false,  and  should  be  stricken  from 
the  general  return,  and  be  wholly  disregarded. 

That  at  said  election  in  said  division  the  returns  of  votes  received, 
taken,  and  counted  in  the  general  return  for  associate  judge  of  the 
District  Court  for  the  city  and  county  oi  Philadelphia  was: 

For  Thomas  Greenbank 60 J^  votes. 

For  M.  Russell  Thayer 151  votes. 

36th.   *  *  *i 

Wherefore  your  petitioners  show  that  at  the  said  election  and  by 
the  means  aforesaid,  M.  Russell  Thayer  has  been  duly  elected  an 
associate  judge  of  the  District  Court  for  the  city  and  county  of 
Philadelphia^  having  received  more  legal  votes  than  were  given  for 
the  said  Thomas  Greenbank,  the  returned  candidate,  or  for  any  other 
person  for  said  office,  and  that  therefore  the  election  was  undue,  and 
the  return  false,  in  declaring  and  returning  the  said  Thomas  Green- 
bank  as  duly  elected  to  the  said  office. 

Your  petitioners,  therefore,  pray  that  your  honorable  bodies  will 
appoint  a  suitable  time  for  hearing  this  complaint,  and  make  such 
order  or  orders  as  may  be  necessary  to  exhibit  the  aforesaid  undue 
election  and  false  return,  and  that  after  hearing  the  proofs  of  the 
aforesaid  allegations  and  charges,  you  will  order,  adjudge,  and  decree 
the  said  election  and  return  of  the  said  Thomas  Greenbank  to  the 
office  of  an  associate  judge  of  the  District  Court  for  the  city  and 
county  of  Philadelphia,  as  aforesaid,  to  be  undue  election  and  a  false 
return,  and  that  the  said  M.  Russell  Thayer  was,  at  said  election, 
duly  and  legally  elected  to  said  office,  and  should  have  been  so 
returned.     As  in  duty  bound  they  will  ever  pray,  etc. 

[(^Signature  and  verification^^  ^ 

1.  The  specifications  from  36  to  45,  were  here  appended,  and  five  of  them 
inclusive,  were  in  the  same  form,  but  swore  that  the  petition  was  true,  to  the 
referred  to  other  precincts.  best   of  their   knowledge    and    belief. 

2.  The  signatures  of  the  petitioners  There  was  also  appended  the  certificate 
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(2)  Answer.! 

Form  No.  8258. 

(Precedent  in  Thayer  v.  Greenbank,  i  Brews.  (Pa.)  197.)* 

To  the  Honorable  the  Senate  and  House  of  Representatives  of  the 
Commonwealth   of   Pennsylvania,  and   to   the   joint  committee 
selected  by  said  bodies  to  try  the  matter  of  the  petition  of  cer- 
tain citizens  of  Philadelphia,  touching  the  election  of  an  associate 
judge  of  the  District  Court  of  said  city: 
The  answer  of  Thomas   Greenbank  to   the   petition  of  Samuel  B. 
Thomas  and  others,  contesting  the  election  of  the  respondent  to  the 
office  of  associate  judge  of  the  District  Court  for  the  city  and  county 
of  Philadelphia,  respectfully  showeth: 

That  true  it  is,  as  set  forth  in  said  petition,  return  has  been  made 
that  at  the  general  election  held  in  said  city  and  county,  on  the  second 
Tuesday  of  October  last,  your  respondent  received  sixty  thousand  seven 
hundred  and  forty-eight  {60,1  JfS)  votes  for  the  office  of  associate  judge 
of  the  District  Court  for  the  city  and  county  of  Philadelphia,  and  that 
M.  Russell  Thayer  recexvtd  sixty  thousand  six  hundred  and  twenty-three 
(60,623^  votes  for  said  office,  and  that  return  has  been  made  that 
your  respondent  has  been  elected  to  said  office  by  a  majority  of  one 
hundred  and  twenty-Jive  (125^  votes. 

And  your  respondent  saith  that  the  return  judges  of  the  several 
wards  of  said  city,  having  convened  at  the  State  House  in  the  said 
city  on  the  Friday  succeeding  the  day  of  said  election,  according  to 
law  and  the  requirements  of  the  Act  of  Assembly,  proceeded  to  add 
together  the  number  of  votes  given  in  the  several  wards  of  said. city 
for  said  office  of  associate  judge,  as  well  as  for  other  offices  voted 
for  at  said  election,  and  made  out,  signed,  and  transmitted  to  your 
respondent  a  certificate  of.  his  election  to  said  office  of  associate 
judge  of  said  court,  which  certificate  is  hereto  annexed. 

Your  respondent  further  saith,  that  subsequently,  to  wit,  on  the 
twenty-sixth  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-eight.  His  Excellency,  John  IV.  Geary, 
Governor  of  the  Commonwealth  of  Pennsylvania,  granted  and  issued 
to  your  respondent,  under  the  seal  of  the  Commonwealth,  a  commis- 
sion to  hold  the  office  of  associate  judge  of  the  said  court,  from  and 
after  tVt  first  Monday  of  December  then  next  issuing,  for  and  during 
the  term  of  ten  years,  a  copy  of  which  commission  is  hereto  annexed. 
In  pursuance  whereof,  your  respondent  having  appeared  before  the 
recorder  of  deeds  of  said  county,  on  Monday  the  seventh  day  of 
December,  a,  d.  \%68,  and  taken  the  oath  of  office  as  requiried  bylaw, 
entered  upon  the  duties  of  said  office. 

of  the    prothonotary   of   the    court   of  cast  and  counted  for  s^JiAJohn  Peters" 

common  pleas,  "that  more  than  fifty  the  opposing  candidate,  was  held  to  be 

of  the  above-named  petitioners  are  and  sufficient  without  setting  forth  the  na- 

were  duly  qualified  electors  of  the  city  ture  of  the  illegality  of  the  votes  or  by 

of  Philadelphia  on   the  second   Tuesday  whom  cast,  provided  the  answer  was 

of  October  last  past."  not   excepted    to.     Shepard    v.  Allen, 

1.   Sufficient    Answer.  —  An     answer  (111.  1888)  17  N.  E.  Rep.  756. 
stating  "  that  at  said  poll  a  large  num-        2.  See  supra,  note  i,  p.  432. 
ber,  to- wit,  seven,  illegal    votes    were 
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And  your  respondent  further  answering  the  allegations  in  said 
petition  contained,  saith  that  he  is  informed  and  believes,  and  he 
hereby  avers  that,  instead  of  having  been  elected  by  a  majority  of 
one  hundred  and  twenty-five  (125)  votes,  merely,  as  is  erroneously 
computed  in  the  general  returns  of  said  election,  a  true  and  correct 
addition  of  the  returns  from  the  several  election  divisions  of  the  said 
city  will  show  that  your  respondent  received  sixty  thousand  seven 
hundred  and  forty-two  (60,7 J/^)  votes  for  said  office,  and  that  the  said 
M.  Russell  Thayer  received  sixty  thousand  five  hundred  and  thirteen 
(60,513)  votes  for  said  office,  thus  exhibiting  by  the  accurate  count 
of  the  said  returns  that  your  respondent  has  been  elected  to  said 
office  by  a  majority  of  two  hundred  and  twenty-nine  (229)  votes; 
although  he  alleges  that  in  truth  and  in  fact  he  has  been  elected 
by  a  much  larger  majority. 

And  for  greater  precision  in  regard  to  erroneous  computation  your 
respondent  annexes  hereto  a  correct  schedule  of  the  returns  of  the 
several  election  divisions  of  the  respective  wards  of  said  city,  as  filed 
in  the  office  of  the  prothonotary  of  the  Co\xrt  of  Common  Fleas  ol  the 
said  county.   *  *  *  i 

6th.  That  in  the  Tenth  Election  Division  of  the  Nineteenth  Ward 
of  the  said  city  the  election  officers  of  said  division  were  expelled, 
with  force  and  violence,  by  policemen  and  others,  from  the  poll, 
before  the  poll  was  opened,  and  their  places  usurped  by  certain  per- 
sons not  residents  of  the  said  division,  nor  duly  elected,  appointed, 
or  chosen  to  act  as  ejection  officers,  who  pretended  and  assumed  to 
act  as  such,  in  violation  of  law,  and  the  qualified  voters  of  said  divi- 
sion were  prevented  and  deterred  from  exercising  their  right  of 
access  to  the  poll  and  voting,  by  reason  of  riot,  violence,  and  dis- 
order during  the  day,  caused  and  promoted  by  said  usurpers,  whereby 
the  will  of  said  voters  was  not  ascertained,  but  defeated;  and  the 
election  so  held  in  said  division,  was  fraudulent,  undue,  and  void,  and 
the  return  thereof  false,  and  should  be  stricken  out  from  the  general 
return  for  said  office.  That  the  assessment-lists  of  said  division 
contained  y<7«r  hundred  and  eighty -two  names,  and  the  return  of  votes 
taken  and  counted  in  the  general  return  for  said  office  of  associate 
judge  was: — 

For  M.  Russell  Thayer 195  votes. 

For  Thomas  Greenbank 2S  votes, 

7th.  That  in  the  Second  dcadi  Tenth  Election  Divisions  of  the  First 
Ward  of  said  city,  the  qualified  voters  of  each  division  were  pre- 
vented  from  the  free  exercise  of   their  right  to  vote    by  threats, 

1.  The  respondent  then  showed  that  The    first    referred    to    a    number    of 

he  did  not  know  or  believe,  but  denied  erroneous     computations,    all    against 

and   traversed,  all    and    singular   the  the  respondent.     The   second  charged 

specifications   of    the   petition   (except  the    reception   of  votes     from    persons 

part  of  the  first  specification),  and  to  the  not   qualified  —  the   same   having  been 

contrary  the   respondent   averred  that  taken  and  counted  for  said  M.  Russell 

he  had  received  more  votes  and  the  said  Thayer.      The   divisions  were  named. 

M.  Russell  Thayer  had  received  fewer  The  third  charged  the  illegal  rejection 

votes   than   appeared   on    the   general  of  votes  for  respondent  in  a  number 

return.  of    divisions.       The    fourth    and    fifth 

Several    specifications    were   added,  charged  erroneous  counts  of  votes. 
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intimidation,  violence,  and  arrests  by  policemen  and  others,  in,  at, 
and  about  the  polls,  and  did  not  and  could  not  vote  at  said  election, 
whereby  qualified  voters  of  each  division,  to  the  number  oi  twenty  {20) 
in  each,  who  would  have  offered  to  vote,  and  voted  for  Thomas 
Greenbank  for  the  office  of  associate  judge,  were  prevented  from  so 
doing;  and  the  said  election  in  said  division  was,  by  reason  of  said 
threats,  intimidation  and  violence,  fraudulent,  undue,  and  void,  and 
the  return  thereof  should  be  stricken  from  the  general  return.  The 
vote  of  said  divisions,  for  the  office  of  associate  judge,  as  counted  in 
the  general  return,  was,  in  the  Second  Division  of  said  ward  : — 

For  M.  Russell  Thayer 286  votes. 

For  Thomas  Greenbank 116  votes. 

And  the  Tenth  Division  of  said  ward: — 

For  M.  Russell  Thayer 323  votes. 

For  Thomas  Greenbank 210  votes. 

8th.  *  *  *i 

Wherefore  your  respondent  saith  that  there  was  no  undue  election 
or  false  return  of  him  as  associate  judge  for  the  District  Court  for 
the  city  and  county  of  Philadelphia,  but  that  he  was  duly  elected  to 
said  office,  and  therefore  prays  that  the  said  complaint  made  may  be 
dismissed. 

Thomas  Greenbank. 
City  oi  Ifarrisburg,  Dauphin  county,  ss: — 

Thomas  Greenbank,  the  above-named  respondent,  being  duly  sworn 
according  to  law,  doth  depose  and  say  that  the  facts  set  forth  in  the 
foregoing  answer  were  true  and  correct,  to  the  best  of  his  knowledge 
and  belief. 

Thomas  Greenbank. 
Sworn  and  subscribed  before  me,  this  29th  day  of  January,  i869. 

Fr.  W.  HaaSy  Alderman. 

(3)  Replication. 

Form  No.  8259. 

(Precedent  in  Thayer  v.  Greenbank,  i  Brews.  (Pa.)  201.)' 
To  the  Honorable  the  Senate  and  House  of  Representatives  of  the 
General  Assembly  of  the  Commonwealth  of  Pennsylvania. 

And  the  said  petitioners  by  their  counsel,  /.  Alexander  Simpson, 
come,  and  to  the  answer  of  the  said  Thomas  Greenbank,  reply:  — 

Your  petitioners  admit  that  the  return  of  votes  for  the  Twenty- 
second  Ward  of  said  city  is  erroneously  computed  at  two  thousand 
six  hundred  and  eighty-ofie(2,68T)\oX.es,  being  an  excess  of  one  hundred 
and  one  (^101)  votes  more  for  said  M.  Russell  Thayer,  for  said  office, 
than  the  correct  addition  of  the  votes  returned  to  the  board  of  return 
judges  from  said  Ward ;  and  that  the  return  of  votes  from  the  Twejity- 
third  Ward  of  said  city,  for  said  M.  Russell  Thayer,  for  said  office,  is 
erroneously  computed  at  two  thousand  two  hundred  and  seventy  {2,270) 

1.  The  specifications  from  8  to  14,  in-     all  the  requirements  of  the  law  in  cer- 
clusive,  were  in  the  same  form  as  the     tain  divisions  and  asking  that  they  be 
specifications  from  35  to  45  of  the  peti-    stricken  from  the  return, 
tion   (supra.  Form  No.  8257).   charging        2.  See  supra,  note  i,  p.  432. 
a  fraudulent  and  wilful  disregard  of 
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votes,  being  an  excess  of  ten  (J.0)  votes  beyond  the  true  addition  of 
the  return  of  the  several  divisions  comprising  said  Twenty-third  \Ndird\ 
and  which  one  hundred  and  eleven  (^111)  votes,  subject  to  the  correction 
of  the  errors  committed  in  the  return  of  votes  from  the  Second  and 
Ninth  Election  Divisions  of  said  Twenty-second  Ward,  should  be  de- 
ducted from  the  general  return  of  votes  for  the  said  M.  Russell 
Thayer  for  said  office. 

Your  petitioners  deny  all  and  singular  the  matters  complained  of 
in  the  remaining  part  of  the  1st  specification,  in  the  2d,  Jfih,  5th,  6th 
7th,  8th,  9th,  10th,  11th,  12th,  13th,  and  Hih  specifications  in  the  said 
answer  contained. 

Your  petitioners  also  expressly  deny  all  and  singular  the  averments 
in  the  M/ra^  specification  of  the  said  answer;  and  they  further  reply, 
that  even  if  the  same  be  proved  to  be  true,  it  would  not  aid  the  said 
respondent,  nor  could  the  ballots  so  rejected  be  added  to  the  count 
of  votes  for  the  said  respondent,  for  the  following  reasons,  to  wit:  — 

ist.  Because  the  law  has  made  a  board  of  election  officers,  consist- 
ing of  a  judge  and  two  inspectors  of  election,  the  proper  tribunal  to 
decide  upon  the  qualifications  of  voters  of  their  election  divisions, 
respectively,  and  has  made  no  provision  for  a  review  of  their  action, 
by  appeal  or  otherwise. 

2d.  Because  if  the  board  of  election  officers  wilfully  and  fraudu- 
lently, and  that  is  not  alleged  in  said  answer,  rejected  the  ballot  ten- 
dered by  any  legal  voter,  the  remedy  is  pointed  out  by  the  law  to  be  — 

ist.  By  indictment  charging  the  offending  officer,  or  officers;    and 

2d.  By  an  action  on  the  case  against  the  offender,  or  offenders,  for 
the  damage  occasioned  thereby. 

3d.  Because  the  committee,  acting  according  to  law,  can  only  de- 
termine if  either,  and  which,  of  the  candidates  had  the  greatest  num- 
ber of  legal  votes. 

Wherefore- being  now  ready  and  willing  to  prove  the  said  several 
allegations  in  their  said  complaint  contained,  except  as  herein  cor- 
rected by  the  foregoing  admission,  they  pray  judgment  that  the  said 
election  was  an  undue  election,  and  the  said  return  false  in  declaring 
the  said  Thomas  Greenbank  elected  to  the  office  of  an  associate  judge 
of  the  District  Court  for  the  city  and  county  of  Philadelphia,  and  that 
at  said  election  said  M.  Russell  Thayer  was  duly  elected  to  said  office, 
and  should  have  been  so  returned. 

J.  Alexander  Simpson, 

Attorney  for  Petitioners. 
City  of  Harrisburg,  ss : 

J.  Alexander  Simpson,  being  duly  sworn  according  to  law,  deposeth 
and  saith,  that  he  is  attorney  for  the  petitioners  in  the  contested 
election  of  Thomas  Greenbank,  returned  elected  an  associate  judge  of 
the  District  Court  for  the  city  and  county  of  Philadelphia,  that  the 
facts  set  forth  in  the  annexed  replication  to  the  answer  of  the  said 
respondent  are  true,  to  the  best  of  his  knowledge  and  belief. 

J.  Alexander  Simpson. 

Sworn  to  and  subscribed  before  me,  this  2d  day  of  February,  a.  d. 

Charles  H.  Stinson,  Chairman. 
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(Pleader's  Asst.,  p.  519.)' 

George  the  Third.     To  the  Sheriff  of  Kent,  greeting. 

Whereas  Peter  Free,  lately  in  court,  before  us  at  Westminster,  by 
bill,  without  our  writ,  and  by  the  judgment  of  the  said  court,  recovered 
against  Williarn  Reynolds,  as  well  a  certain  debt  of  one  hundred  pounds 
Z.S  fifty-three  shillings,  which  in  our  said  court  before  us  were  adjudged 
to  the  said  Peter  for  his  damages  which  he  sustained  by  means  of  the 
detaining  the  said  debt,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended,  whereof  the  said  William  is  convicted, 
as  appears  to  us  of  record;  and  because  the  said  Peter  came  into  our 
court  before  us,  and  chose  to  have  delivered  to  him  all  the  goods  and 
chattels  of  the  said  William  (except  the  oxen  and  beasts  of  the  plough) 
and  likewise  a  moiety  of  all  and  singular  the  lands  and  tenements  of 
the  said  Williafn  in  your  bailiwick,  to  hold  to  him  and  his  assigns,  as 
his  free  tenement,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  until  he  shall  thereof  have  levied  the  said  debt 
and  damages,  therefore  we  command  you,  that  without  delay,  you 
cause  to  be  delivered  to  the  said  Peter,  by  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  William  in  your  bailiwick 
(except  the  oxen  and  beasts  of  the  plough)  and  likewise  a  moiety  of 
all  the  lands  and  tenements  of  the  said  William  in  your  bailiwick,  of 
which  the  said  William,  on  the  third  day  of  May,  in  the  twenty-third 
year  of  our  reign  (on  which  day  the  judgment  was  given)  was,  or  at 
any  time  since  hath  been  seised  to  him  the  said  Peter,  to  hold  to  him 

1.  Orig^  of  the  Writ.  —  At  common  the  latter  alternative,  his  election  was 

law,  except  for  debts  due  the  king,  the  entered  on  the  roll,  and  hence  the  writ 

lands  of  a  debtor  were  not  liable  to  the  was   denominated   an   elegit,  and   the 

satisfaction    of    a    judgment    against  interest  which  the  creditor  acquired  in 

him,  and  consequently  no  lien  thereon  the  lands  by  virtue  of  the   judgment 

was  acquired  by  a  judgment.    This  con-  and  writ  was  known  as  an   estate  by 

tinned  to  be  the  law  until  the  passage  elegit.     Hutcheson  v.   Grubbs,  80  Va. 

of  the  statute  Westm.    2,  13    Edw.   I.,  251. 

by   which,     in    the    interest    of   trade  Precedents.  —  For  other  forms  of  the 

and  commerce,  the  writ  of  elegit  was  writ  see  10  Wentw.   PL  246,  260,  268, 

for   the    first   time    provided   for.     By  355. 

that  statute,  the  judgment  creditor  was  Delaware.  —  Rev.  Stat.  (1893),  p.  832, 

given  his  election  to  sue  out  a  writ  of  §  9,  provides  that  *  *  *  a  writ  of  elegit 

fi.  fa.   against  the  goods   and  chattels  may  issue,  under  which  the  lands  and 

of  the  defendant,  or  else  a  writ  com-  tenements  inquired  on  shall  be  deliv- 

manding  the  sheriff  to  deliver  to  him  ered  to  the  plaintiff  in  the  execution, 

all  the  chattels  of  the  defendant  (ex-  to  be  held  until  the  debt,  or  damages, 

cept  oxen  and  beasts  of  the  plow),  and  and  costs  are   levied  by  a  reasonable 

the  moiety  of  his  lands  until  the  debt  extent,  in  the  same  manner   as  lands 

should  be  levied  by  a  reasonable  price  are  delivered  upon   writs  of  elegit  in 

or   extent.     When    the   creditor   chose  England.     See  also  Robinson  v.  Tun- 
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the  said  goods  and  chattels,  as  his  own  proper  goods  and  chattels; 
and  also  to  hold  to  him  and  his  assigns  a  moiety  of  the  said  lands 
and  tenements  as  his  own  free  tenement,  according  to  the  form  of 
the  said  statute,  until  he  shall  thereof  have  fully  levied  the  said  debt 
and  damages;  and  in  what  manner  you  shall  have  executed  this  your 
writ,  may  appear  to  us  at  Westminster^  on  Tuesday  next  after  the 
morrow  of  St.  Martin^  under  your  seal,  and  the  seals  of  them  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement;  and  have  there 
then  this  writ.  Witness  [  William  lord  Mansfield,  at  Westminster,  the 
fifth  day  of  May,  in  the  twenty-third  ytdiV  of  our  reign.  ]^ 

nell,  2  Houst.  (Del.)  138.  This  appears  1.  The  words  enclosed  by  [  ]  will  not 
to  be  the  only  state  which  retains  the  be  found  in  the  precedent,  but  have 
writ.  been  added  to  render  the  form  complete. 
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ELEVATED   RAILROADS.^ 

By  L.  M.  Berkeley. 

I.  ACTION  AT  LAW  FOR  DAMAGES,  443- 

1.  Complaint,  443. 

2.  Answer,  446. 

II.  SUIT  IN  EQUITY  FOR  INJUNCTION,  453. 
1.   Complaint,  453. 

a.  Generally,  453. 

b.  Where  Defendant  is  in  the  Hands  of  a  Receiver^  462. 
8.  Answer,  464, 

3.  Decision,  470. 

4.  Judgfnent,  472. 

III.  CONDEMNATION  PROCEEDINGS,  474. 

1.   Petition,  474. 
a.   Answer,  479. 

3.  Judgment,  482. 

4.  Report  of  Commissioners  of  Appraisal,  484. 

IV.  ACTIONS  ON  ACCOUNT  OF  NEGLIGENCE,  485. 

CROSS-REFERENCES. 

For  Substantive  Law  relating  to  Elevated  Railroads,  see  23  American" 
AND  English  Encyclopedia  of  Law,  p.  1035  et  seq. 

I.  ACTION  AT  LAW  FOR  DAMAGES. 
1.  Complaint. 

Form  No.  826  i.* 

New  York  Supreme  Court,  County  of  New  York. 
Sophia  Robinson,  plaintiff, ^ 
against 
The  New   York  and  Harlem  Railroad 
Company  and  the  New  York  Central 
and  Hudson  River  Railroad  Company, 
defendants.* 


>  Complaint. 


1.  Scope  of  Article.  —  Under  this  title,  8261  in  the  text  is  substantially  a  copy 
only  such  forms  are  given  as  involve  of  the  original  pleading  used  in  a  pro- 
some   special    feature  peculiar   to  ele-  ceeding  of  this  character. 

vated  railroads.     For  forms  applicable  3.  Parties  Plaintiff,  —  For  the  authori- 

to  elevated  roads  in  common  with  other  ties  as   to  parties   plaintiff  in  elevated 

railroad  corporations,  reference  should  railroad  actions  see  infra,  note  6,  p.  453. 

be  made  to  the  other  titles  of  this  work.  4.  Parties    Defendant.  —  For    the    au- 

2.  The  complaint  given  in  Form  No.  thorities  as  to  parties  defendant  in  ele- 
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The  above  named  plaintiff,  by  Jones  6^  Smith,  her  attorneys,  com- 
plains of  the  defendants,  and  alleges  as  follows: 

I.  During  the  period  from  February  11,  iS96,  to  January  11,  i897, 
one  Julius  C.  Hoffman  had  the  title  in  fee  simple  to,  and  the  possession 
of,  the  premises  known  as  No.  16^2  Park  avenue  in  the  city  of  New 
York,  being  situated  on  the  westerly  side  of  Park  avenue,  beginning 
at  a  point  distant  25  feet  northerly  from  the  corner  formed  by  the 
intersection  of  the  westerly  side  oi  Park  avenue  with  the  northerly 
side  oi  One  Hundred  and  Sixteenth  stv&Qt,  and  running  thence  north- 
erly along /'ar;^  avenue  25  feet  and  5  inches,  more  or  less. 

II.  Park  avenue  is  a  public  street  in  the  city  of  New  York,SiVi(\  said 
Hoffman,  as  appurtenant  to  said  premises,  had  certain  rights  and  ease- 
ments ^  therein  during  the  period  of  his  said  ownership. 

III.  Each  of  the  defendants.  The  New  York  and  Harlem  Railroad 
Company  and  The  Neav  York  Central  and  Hudson  River  Railroad  Com- 
pany, is  a  domestic  corporation  created  by  and  existing  under  the  laws 
of  the  state  of  New  York.^ 

IV.  The  defendant,  The  New  York  and  Harlem  Railroad  Company, 
is  the  owner  of  the  railroad  and  structures  hereinafter  mentioned,- 
Said  defendant,  on  or  about  the  Jirst  day  of  April,  iS73,  leased  its 
said  railroad  to  the  defendant.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  for  a  term  oi  four  hundred  and  one  years. 

V.  Defendants,  prior  to  the  month  of  April,  iS93,  maintained  and 
operated  their  said  railway  upon  the  surface  of  Park  avenue  in  front 
of  said  Hoffman's  premises.  In  the  said  month  of  April,  iS93, 
defendants  began  unlawfully  to  construct,  and  thereafter  and  during 
the  period  of  said  Hoffma;i  s  ownership  continued  to  construct,  and 
did  maintain  upon  that  portion  of  Park  avenue  which  was  subject  to 
said  Hoffman's  easements;  as  aforesaid,  a  substantial  elevated  structure 
of  iron  and  wood  on  each  side  of  their  said  surface  railway,  with 
foundations  imbedded  in  the  soil  of  said  avenue.  Said  elevated 
structures  of  iron  and  wood  occupied,  with  said  surface  railway,  the 
entire  width  of  the  road-bed  of  said  avenue,  and  extended  over  the 
sidewalk  in  front  of  said  premises,  and  closed  said  avenue  to  traffic, 
and  obstructed  the  access  to  said  Hoffman's  premises.  Upon  the 
completion  of  said  elevated  structures  defendants  unlawfully  operated 
thereon  every  few  minutes  of  the  night  and  day  heavy  trains  of  cars 
propelled  by  steam  locomotives;  and  negligently  and  carelessly  used 
in  said  locomotives  soft  coal,  thereby  causing  sparks,  cinders,  ashes, 
dirt,  dust,  particles  of  coke  and  coal,  foul  substances,  gas,  smoke, 
soot,  steam,  stenches,  noxious  and  unpleasant  vapors  and  odors  and 

vated  railroad  actions  see  infra,  note  Co.  v.  New  York  El.  R.  Co.,  129  N.  Y. 

6,  p.  453-  271. 

1.  The  easements  are  three  in  num-  2.  Allegation  of  Incorporation.  —  By 
ber,  —  light,  air  and  access.  Story  v.  N.  Y.  Code  Civ.  Proc,  §  1775,  "In  an 
New  York  El.  R.  Co.,  90  N.  Y.  122;  action  brought  by  or  against  a  corpo- 
Lahr  ^•.  Metropolitan  El.  R.  Co.,  104  N.  ration,  the  complaint  must  aver  that 
Y.  268;  Drucker  v.  Manhattan  R.  Co.,  the  plaintiff,  or  the  defendant,  as  the 
io6  N.  Y.  164.  The  court  of  appeals  case  may  be,  is  a  corporation;  must 
in  New  York  has  expressly  declined  to  state  whether  it  is  a  domestic  corpora- 
enlarge  the  number  beyond  the  three  tion  or  a  foreign  corporation;  and,  if 
specified  above.     American  Bank  Note  the  latter,   the  state,   country   or  gov- 
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other  pollutions  to  taint  and  corrupt  the  air  and  to  be  cast  into,  upon 
and  over  said  premises,  so  as  to  render  said  premises  unfit  for  habita- 
tion, to  the  nuisance  of  said  premises  and  to  the  damage  of  said  Hoff- 
man. Said  elevated  structures  of  iron  and  wood  and  the  operation 
of  trains  thereon,  as  aforesaid,  were  new,  special,  additional  and  con- 
tinuous trespasses  and  injurious  to  said  Hoffman  and  his  said  premises. 

VI.  In  addition  thereto,  defendants  during  said  periods  began  to 
construct  and  in  part  erected  upon  that  portion  of  Park  avenue  which 
was  subject  to  the  easements  of  said  Hoffman  as  aforesaid,  a  per- 
manent elevated  railway  structure  of  iron  and  steel,  supported  by 
columns  of  iron  and  steel,  standing  on  pedestals  of  masonry,  with 
foundations  imbedded  in  the  soil  of  said  avenue. 

VII.  In  the  work  of  said  construction  during  said  period  defend- 
ants carelessly  and  negligently  placed,  piled  and  stored  large  quanti- 
ties of  material,  earth  and  rubbish  on  the  portion  of  Park  avenue 
which  was  subject  to  the  easements  of  said  Hoffman.,  as  aforesaid, 
and  unlawfully  dug  and  tore  up  said  avenue  in  front  of  said  premises, 
and  unlawfully  incumbered  said  avenue  and  sidewalks  in  front  of 
said  premises  with  heavy  metal  girders,  stones,  debris,  derricks, 
timbers,  dust,  dirt,  machinery,  tools  and  other  material,  and  negli- 
gently left  the  same  upon  said  avenue  and  sidewalks  in  front  of  said 
premises  for  a  long  time,  thereby  rendering  said  avenue  dangerous 
to,  and  almost  impassable  for,  pedestrians,  teams  and  vehicles,  and 
obstructing  the  light,  air  and  access  of  said  premises;  and  carelessly 
and  negligently  permitted  water  to  drip  from  said  structure  upon 
said  avenue  in  front  of  and  over  said  premises;  and  carelessly  and 
negligently  produced  loud  and  disagreeable  noises  by  hammering, 
riveting  and  joining  the  pieces  of  said  structure  at  all  hours  of  the 
day  and  night,  thereby  disturbing  the  quiet  and  repose  of  said 
Hoffman  and  diminishing  his  use  and  enjoyment  of  said  premises; 
and  carelessly  and  negligently  permitted  the  numerous  employees  of 
defendants,  working  upon  said  structure,  to  invade  the  retirement 
and  privacy  of  rooms  in  said  premises,  theretofore  used  as  sitting  or 
sleeping  rooms,  thereby  depriving  said  Hoffman  of  the  former,  cus- 
tomary, and  proper  use  of  said  rooms.  Said  acts  were  trespasses 
and  nuisances  of  a  very  serious  character  and  rendered  said  premises 
uninhabitable  and  of  no  use  for  the  purposes  for  which  they  were 
especially  adapted,  to  the  nuisance  of  said  premises  and  to  the 
injury  of  said  Hoffman. 

VIII.  By  reason  of  the  said  acts  of  the  defendants  the  said  Hoff- 
man's premises  were  during  said  period  deprived  of  light,  air,  access, 
ventilation,  privacy,  stability,  quiet  and  other  rights,  and  the  ease- 
ments appurtenant  thereto  were  appropriated  by  the  defendants,  and 
said  Hoffman  was  damaged  in  consequence  of  said  acts  tiuo  thousand 
dollars.^ 

ernment   by  or   under  whose   laws    it  his  permanent  or  fee  damages,  but  only 

was  created."     See  also  the  titles  Com-  such  temporary  damages  as  have  been 

PLAINTS,  vol.  4,  p.  1074;  Corporations,  sustained   up  to  the  time  of  the  com- 

vol.   5,   p.    523;     Directors,  etc.,    vol.  mencement  of  the  action.     Mitchell  v. 

6,  p.  691.  Metropolitan   El.   R.  Co.,  134  N.  Y.  13; 

1.  Damages   Recoverable.  —  In   an  ac-  Pappenheim  z/.  Metropolitan  El.  R.  Co., 

tion  at  law,  the  plaintiff  cannot  recover  12S   N.  Y.  444;   Pond  v.   Metropolitan 
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IX.  On  or  about  the  i^M  day  of  J/^zr^/^,  i8P7,  "iZAdi  Hoffman  for 
value  received  duly  assigned  ^  to  the  plaintiff  all  his  rights,  claims 
and  demands  against  the  defendants  for  damages  to  said  premises 
during  the  said  period  from  February  11,  iS96,  X.o  January  11,  i897, 
and  the  plaintiff  is  the  lawful  owner  of  said  claims. 

Wherefore  (concluding  as  in  Form  No.  5926)!^ 

2.  Answer. 

Form  No.  8262.' 
( Title  of  Court  and  Cause  )    .  4 

as  in  Form  No.  8261.       ]  answer. 

The  separate  answer  of  the  defendant  The  New  York  Central  and 
Hudson  River  Railroad  Company  to  the  complaint  herein: 

First. 

1.  Denies  any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  each  and  every  allegation  of  the  complaint  contained  in  the 
paragraphs  thereof  numbered  "  I  "  and  "  IX." 

2.  Admits  that  certain  portions  oi  Park  avenue  are  a  public  street, 
but  denies  any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  each  and  every  other  allegation  of  the  complaint  con  tained  in 
the  paragraph  thereof  numbered  "II." 

3.  Admits  the  allegations  of  the  complaint  contained  in  the  para- 
graph thereof  numbered  "  III." 

4.  Admits  so  much  of  the  allegations  of  the  complaint  contained 
in  the  paragraph  thereof  numbered  "  IV"  as  alleges  that  the  defend- 
ant The  New  York  and  Harlem  Railroad  Company '\s  Xho.  owner  of  the 
railroad  extending  ixom.  Forty-second 'iXxo.tt  in  the  city  oi  Neiv  York, 
through  the  said  Park  avenue  northerly  to  Chatham,  and  that  hereto- 
fore and  on  or  about  April  1st,  i87S,  said  defendant,  The  New  York 
and  Harlem  Railroad  Company,  leased  its  said  railroad  and  all  struct- 
ures and  appurtenances  thereof  to  this  defendant,  The  New  York 
Central  and  Hudson  River  Railroad  Company,  hwt  for  the  full  purport 

El.  R.  Co.,  112  N.  Y.  186;  Uline  v.  New  128  N.  Y.  436;  Stferry  v.  New  York  El. 

York  Cent.,  etc.,  R.  Co.,  loi  N.  Y.  98;  R.   Co.,   129   N.  Y.  619;   Kernochan  v. 

Carll  V.  Northport,  ii  N.  Y.  App.  Div.  New  York  El.   R.  Co.,   128   N.  Y.    568; 

122;   Inderlied  v.  Whaley,  85  Hun  (N.  Pegram   v.    New  York  El.   R.  Co.,  147 

Y.)  67;  Covert  v.  Valentine,  (Supreme  N.  Y.  146;  Foote  v.  Metropolitan  El.  R. 

Ct.)  50  N.  Y.  St.  Rep.  518.  Co.,  147   N.  Y.  374;  Shepard  v.   Metro- 

1.  Assignment  of  Claim  for  Damages. —  politan  El.  R.  Co.,  82  Hun  (N.  Y.)  527, 

A  claim  for  past  or  rental  damages  is  affirmed  in  147  N.  Y.  685. 

assignable.     Birch  v.  Metropolitan  El.  2.  For    the    formal    parts   of   bills   in 

R.  Co.,  15  Daly  (N.  Y.)453;  N.  Y.  Code  equity,    complaints   and    declarations. 

Civ.   Proc,   §   1910.     Compare   Hunter  generally,     see    the     titles     Bills     in 

V.   Manhattan  R.  -Co.,   141   N.  Y.  281;  Equity,  vol.  3,  p.  417;  Complaints,  vol. 

Oehler  v.  New  York  El.  R.  Co.,  4  N.  4,  p.  1019;  Declarations,  vol.  6,  p.  244. 

Y.  App.  Div.  152;  Donai  v.  Metropoli-  3.  The  answer  given   in    Form    No. 

tan  El.  R.  Co.,  (Supreme  Ct.)  14  N.  Y.  8262  in  the  text  is  substantially  a  copy 

St.  Rep.  2bi\{affir»ied  in  124  N.  Y.  623).  of  the  original  pleading  used  in  a  pro- 

But  a  claim  for  future  or  fee  damages  ceeding  of  this  character, 

is  not  severable  from  the  ownership  of  4.  For  the   formal   parts   of  answers, 

the  fee,  and  hence  is  not  assignable,  generally,   see   the    titles   Answers   in 

Pappenheim  &.  Metropolitan  El.  R.  Co.,  Code  Pleading,  vol.  i,  p.  799;  Pleas. 
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and  effect  of  the  said  lease  this  defendant  begs  leave  to  refer  to  the  said 
lease  with  the  same  force  and  effect  as  if  the  said  lease,  or  a  copy 
thereof,  were  hereto  annexed  and  formed  a  part  of  this  answer. 

5.  Denies  each  and  every  allegation  of  the  complaint  contained  in 
the  paragraph  thereof  numbered  "V,"  except  that  it  admits  that  its 
railroad  was  maintained  and  operated  at  or  about  the  level  of  the 
surface  of  Park  Avenue  in  front  of  the  premises  described  in  the 
complaint  prior  to  the  month  oi  April,  j893,  and  except  that  it  admits 
that  trains  of  cars  drawn  by  steam  locomotives  owned  by  this  defend- 
ant were  operated  upon  the  temporary  wooden  structure  erected  on 
each  side  of  the  said  railroad  structure  during  the  reconstruction 
thereof  pursuant  to  the  provisions  of  Chapter  339  of  the  Laws  of 
1892,  but  denies  that  such  operation  was  in  any  respect  unlawful,  and 
alleges  that  the  said  railroad  structure  was  a  temporary  wooden 
trestle  and  was  erected  by  the  Board  for  the  Park  Avenue  Improve- 
ment above  106fk  street  in  the  City  of  JVew  York,  under  and  pursuant 
to  the  provisions  of  said  Chapter  339  of  the  Laws  of  1892,  and  under 
municipal  authority,  and  was  necessary  and  requisite  for  the  trans- 
action of  the  work  required  to  be  done  under  and  pursuant  to  said 
Chapter  339  of  the  Laws  of  1892,  and  alleges  that  the  said  temporary 
structure  having  served  its  purpose  has  been  removed  or  is  in  actual 
process  of  being  removed  from  in  front  of  the  premises  described  in 
the  complaint,  and  except  that  defendant  admits  that  in  some  of  the 
locomotives  operated  upon  said  railroad  soft  coal  is  used;  but  denies 
that  the  said  use  of  soft  coal  is  in  any  respect  negligent  and  careless. 

6  Denies  each  and  every  allegation  of  the  complaint  contained  in 
the  paragraphs  thereof  numbered  '*VI,"  "VII"  and  "VIII." 

7.  Denies  any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  each  and  every  allegation  of  the  complaint  not  hereinbefore  or 
hereinafter  specifically  controverted  or  admitted.^ 

Second. 

For  a  further  second  and  separate  defense  this  defendant  alleges 
upon  information  and  belief: 

That  pursuant  to  the  provisions  of  an  act  of  the  Legislature  of  the 
State  of  New  York,  entitled  "An  Act  relative  to  improvements, 
touching  the  laying  out  of  streets  and  roads  in  the  City  of  New  York 
and  for  other  purposes,"  passed  April  3d,  1807,  and  known  as  Chapter 
115  of  the  Laws  of  1807,  a  map  or  plan  exhibiting  the  public  streets  and 
avenues  of  the  City  of  I^eiv  Yorkv^dLS,  duly  made  and  filed  April  i,  i87i, 
exhibiting,  among  other  avenues.  Fourth  Avenue,  of  the  width  of  one 
hundred  feet,  extending  from  the  southerly  side  of  the  Harlem  River 
to  and  below  Forty-second  Street. 

That  by  the  provisions  of  an  act  of  the  Legislature,  entitled  "An 
Act  to  incorporate  the  New  York  and  Harlem  Railroad  Company," 
passed  April  25th,  1831,  and  known  as  Chapter  263  of  the  Laws  of 
of  1 83 1,  the  defendant,  The  New  York  and  Harlem  Railroad  Company, 
was  incorporated  and  was  authorized,  among  other  things,  to  con- 

1.  Oeneral  Denial.  —  A  denial  in  the  mitted  or  controverted"  is  a  good  gen- 
answer  of  "each  and  every  allegation  eral  denial.  Griffin  v.  Long  Island  R. 
of  the  complaint   not  hereinabove  ad-     Co.,  loi  N.  Y.  354. 
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struct  a  railroad  from  any  point  on  the  north  bounds  of  Twenty-third 
Street  to  any  point  on  the  Harlem  River,  between  the  east  bounds  of 
the  Third  Avenue  and  the  west  bounds  of  the  Eighth  Avenue,  and 
that  pursuant  to  the  requirements  of  said  act  the  defendant,  The  New 
York  and  Harlem  Railroad  Company,  duly  located  the  route  of  said 
railroad  and  made  a  survey  of  such  location  and  filed  a  map  thereof 
in  the  Register's  office  of  the  City  and  County  of  New  York  on  the  22d 
day  of  October,  iSSl,  the  said  map  having  been  approved  by  a  joint 
resolution  of  the  Common  Council,  approved  by  the  Mayor,  October 
II,  1831,  declaring  their  approval  of  the  map  and  of  the  route  of  said 
railroad  indicated  thereon;  that  said  railroad,  as  located  as  aforesaid, 
occupied  a  strip  of  land  twenty-four  feet  in  width  extending  from 
Twenty-third  Street  to  the  Harlem  River,  the  centre  line  of  said  strip 
coinciding  with  the  centre  line  of  Fourth  Avenue  as  laid  down  on 
said  map,  filed  April  1,  i2>ll. 

That  subsequently,  and  on  the  ^^^ day  of  December,  i&Sl,  the  Mayor 
approved  an  ordinance  passed  by  the  Board  of  Aldermen  on  the  i6th 
day  of  December,  1831,  and  by  the  Board  of  Assistants  on  the  19th 
day  of  December,  1831,  granting  permission  to  said  New  York 
and  Harlem  Railroad  Company  to  construct  a  railroad  from  Twenty- 
third  Street  to  the  Harlem  River,  along  Fourth  Avenue,  in  conformity 
with  said  map,  and  that  said  Company,  by  articles  of  agreement 
executed  January  9th,  i832,  duly  covenanted  to  perform  all  the  con- 
ditions and  requirements  contained  in  said  ordinance. 

That  after  the  incorporation  of  the  defendant  The  New  York  and 
Harlem  Railroad  Company,  and  prior  to  the  acquisition  by  the  City  of 
New  York  of  any  title  to  any  part  of  Fourth  Avenue,  north  of  Forty- 
second  Street,  the  defendant  The  New  York  and  Harlem  Railroad 
Company  acquired  title  in  fee  for  the  purpose  of  constructing  and 
operating  its  railroad  thereon  to  a  strip  of  land  extending  southerly 
from  the  southerly  line  of  the  Harlem  River  to  Forty-second  Street,  a 
portion  whereof  is  in  front  of  the  premises  described  in  the  com- 
plaint, of  the  width  of  twenty-four  feet,  situate  within  the  exterior 
lines  of  Fourth  Avenue,  as  designated  on  said  map  or  plan,  the  centre 
line  thereof  coinciding  with  the  centre  line  of  said  Fourth  Avenue,  and 
also  the  right  to  slope  any  embankment  or  excavation  of  its  railroad 
structure  to  the  exterior  lines  of  the  said  Fourth  Avenue;  and  that 
many  years  prior  to  the  acquisition  of  any  title  by  the  City  of  New 
York  to  any  part  of  Fourth  Avenue,  the  defendant  The  New  York 
and  Harlem  Railroad  Company  had  constructed  its  railroad  structure 
and  had  in  operation  its  railroad  upon  the  same,  and  its  roadway 
acquired  as  aforesaid,  and  upon,  along,  above  and  below  the  grade  of 
the  adjacent  land,  and  continued  the  operation  of  its  railroad  upon 
its  railroad  structure  as  so  located  and  constructed,  until  the  changes 
required  by  the  provisions  of  Chapter  880  of  the  Laws  of  1867,  and 
by  the  provisions  of  Chapter  702  of  the  Laws  of  1872,  as  hereinafter 
set  forth,  were  successively  made. 

That  pursuant  to  the  provisions  of  an  act  of  the  Legislature, 
passed  upon  the  memorial  of  the  Mayor,  Aldermen  and  Commonalty 
of  the  City  of  New  York,  therefor,  and  entitled  "An  Act  to  alter 
the    map  or  plan  of  the   City    of  New  York,"   passed    April    27th, 
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1837,  and  known  as  Chapter  274  of  the  Laws  of  1837,  said  Fourth 
Avenue  was  widened  to  the  width  of  one  hundred  and  forty  feet,  and 
the  said  widening  from  one  hundred  to  one  hundred  and  forty  i^^tv^d^.^ 
by  reason  of  the  location  and  characteristics  of  the  railroad  and 
railroad  structures  theretofore  built  by  the  defendant  The  New  York 
and  Harlem  Railroad  Company,  extending  between  Forty- second  ^Xx^eX 
and  the  Harlem  River,  and  was  for  the  purpose  of  giving  an  avenue 
of  the  necessary  width  for  the  increasing  needs  and  population  of 
the  City  of  New  York. 

That  the  aforesaid  acquisition  of  title  by  said  defendant  The  New 
York  and  Harlem  Railroad  Company,  with  the  right  to  slope  any 
embankment  or  excavation  for  its  railroad  structure  to  the  exterior 
line  of  said  Fourth  Avenue,  at  that  time  one  hundred  feet  in  width 
as  aforesaid,  and  the  aforesaid  construction  by  this  defendant  The 
New  York  and  Harlem  Railroad  Company,  of  its  railroad  structure, 
and  the  aforesaid  operation  of  its  railroad  upon  the  same  and  its 
roadway,  was  many  years  prior  to  the  alleged  acquisition  by  the 
plaintiff  of  title  (if  she  acquired  any  title)  to  the  premises  described 
in  the  complaint,  and  to  the  erection  of  any  building  or  buildings 
on  said  lands,  and  such  acquisition  of  title,  right  of  construction 
and  operation  of  said  railroad  was  pursuant  to  and  by  authority  of 
said  act  of  incorporation  of  said  defendant- T"/^^  iV^^w  York  and  Harlem 
Railroad  Company,  and  of  the  acts  amendatory  thereof  and  supple- 
mental thereto,  and  with  the  consent  and  acquiescence  of  the  prede- 
cessor or  predecessors  in  title  (if  the  plaintiff  has  any)  of  the  plaintiff. 

That  pursuant  to  the  provisions  of  section  six  of  an  act  of  the 
Legislature  entitled,  "An  Act  to  amend  an  Act  entitled  *An  Act 
relating  to  the  New  York  and  Harlem  Railroad  Company,'  passed 
May  7,  1840,  and  the  Acts  amending  the  same,"  passed  March  29th, 
1848,  and  known  as  Chapter  143  of  the  Laws  of  1848,  The  New  York 
and  New  Haven  Railroad  Company  (now  known  as  The  New  York, 
Neiv  Haven  and  Hartford  Railroad  Company),  a  railroad  corporation 
organized  under  the  laws  of  the  State  of  Connecticut,  acquired  from 
said  defendant  The  New  York  and  Harlem  Railroad  Company,  the 
right  to  run  the  cars  of  the  said  New  York  and  New  Haven  Railroad 
Company  upon  the  tracks  of  said  defendant  The  New  York  and  Harlem 
Railroad  Company,  from  a  point  of  junction  near  Williams  Bridge,  to 
and  into  the  City  of  New  York,  and  did,  and  ever  since  the  year 
\%Jf8  has,  run  its  cars  and  trains  upon  the  railroad  of  said  defendant 
The  New  York  and  Harlem  Railroad  Company,  from  said  point  of 
junction  to  and  along  and  upon  said  tracks  from  the  southerly  side 
of  the  Harlem  River  to  Forty-second  Street. 

That  by  proceedings  instituted  by  the  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  New  York,  in  or  about  the  year  i8J(?,  for  the 
opening  of  Fourth  Avenue  (now  known  as  Park  Avenue)  from 
Thirty-eighth  Street  to  the  Harlem  River,  resulting  in  an  order  of  con- 
firmation entered  October  29th,  1853,  the  said  City  assumed  to  acquire 
title  to  the  land  between  the  exterior  lines  of  Fourth  Avenue  from 
Thirty-eighth  Street  to  the  Harlem  River,  subject,  nevertheless,  to 
all  the  rights  of  the  defendant  The  New  York  and  Harlem  Railroad 
Company,  to  maintain  and  operate  its  said  railroad  in  said  avenue. 
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That  on  the  10th  day  of  Ma}\  i867,  the  Legislature  passed  an  act 
entitled  "An  Act  for  the  protection  of  persons  traveling  upon  Fourth 
Avenue  in  the  City  of  New  York  "  and  known  as  Chapter  88o  of  the 
Laws  of  1867,  which  in  terms  required  and  provided  that  the  defend- 
ant T/ie  New  York  and  Harlem  Railroad  Company  should  do  certain 
work  and  perform  certain  acts,  and  among  other  things,  that  it  should 
erect  retaining  walls  upon  the  sides  of  its  railroad  below  Ninety- 
second  Street,  and  between  Seventy-eighth  and  Eighty-eighth  Streets, 
surmount  said  retaining  walls  with  iron  railings,  and  arch  over  its 
roadway  from  Eighty-eighth  Street  to  Ninety-second  Street,  and  that 
the  City  of  New  York  should  pay  to  the  defendant  The  New  York 
and  Harlem  Railroad  Company  ojie-half  of  the  expense  thereof,  and 
that  the  filling  in  and  grading  about  the  said  arch  should  be  done, 
by  the  City  of  N'ew  York,  at  its  sole  expense;  and  this  defendant 
alleges  that  all  the  work  and  acts  required  to  be  done  by  said  last 
mentioned  act  were  duly  performed. 

That  on  the  llfth  day  oi  May,  i87^,  the  said  Legislature  passed  an 
act  entitled  "An  Act  to  improve  and  regulate  the  use  of  Fourth 
Avenue  in  the  City  of  New  York  "  and  known  as  Chapter  702  of  the 
Laws  of  1872,  whereby  an  established  statutory  grade  and  roadway 
between  Forty-fifth  Street  and  the  Harlem  River  were  provided  for 
the  said  railroad  of  the  defendant  The  New  York  and  Harlem  Rail- 
road Company,  and  whereby  said  defendant  was  required  to  construct 
such  viaducts,  foot  and  road  bridges  over  the  same  and  such  excava- 
tions and  tunnels  under  the  same  with  openings  for  proper  ventila- 
tion, as  should  be  required  by  the  plans  and  specifications  of  a  board 
of  engineers  appointed  by  said  Act  to  execute,  direct  and  superin- 
tend the  said  improvement;  and  also  requiring  one -half  the.  cost  of 
said  improvement  to  be  paid  by  the  City  of  New  York.  That  said 
improvement  was  accordingly  carried  out  and  the  requirements  of 
said  Act  fully  complied  with  and  the  railroad  structure  mentioned  in 
the  complaint  as  existing  in  front  of  the  premises  described  in  the 
complaint  prior  and  up  to  the  month  of  April,  i893,  was  constructed 
and  has  since  been  maintained  and  operated  by  the  defendants  pur- 
suant to  said  last  mentioned  Act. 

That  on  the  first  day  of  April,  iS73,  said  defendant  The  New  York 
and  Harlem  Railroad  Company  Xedi^e^.  all  of  its  railroad  from  Forty- 
second  Street  northwardly  to  the  defendant.  The  New  York  Central 
and  Hudson  River  Railroad  Company  for  a  term  ending  April  1st,  2374, 
and  that  the  said  defendant  The  Nezv  York  Central  and  Hudson  River 
Railroad  Company  entered  into  possession  and  is  now  in  the  sole 
occupation  and  enjoyment  of  the  said  demised  premises. 

That  on  the  19th  day  of  April,  i892,  the  said  Legislature  passed  an 
Act  entitled,  "An  Act  to  regulate,  improve  and  enlarge  Park  Avenue 
above  io6th  Street,  in  the  City  of  New  York,  and  providing  for  the 
passage  of  intersecting  streets  under  the  railroad  structure  of  The 
New  York  and  Harlem  Railroad  Company,  and  for  the  elevation  of 
said  railroad  structure,  and  for  changing  the  grade  of  said  railroad, 
and  for  the  construction  of  a  new  railroad  bridge  at  an  increased 
elevation  over  the  Harlem  River,  and  providing  for  all  changes  in  any 
avenues,  streets  or  railroads  that  may  be  necessary  by  reason  of  such 
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change  in  structure  and  grade  and  increased  elevation  of  bridges,  and 
for  other  purposes,"  and  known  as  Chapter  339  of  the  Laws  of  1892; 
that  said  Act  was  duly  amended  by  an  Act  of  said  Legislature,  passed 
May  8th,  1894,  and  known  as  Chapter  548  of  the  Laws  of  1894,  and 
was  also  further  amended  by  an  Act  of  said  Legislature  passed  May 
13th,  1896,  and  known  as  Chapter  594  of  the  Laws  of  1896. 

That  under  and  pursuant  to  the  provisions  of  Section  13  of  said 
Act,  Chapter  339  of  the  Laws  of  1892,  the  board  therein  designated 
as  "The  Board  for  the  Park  Avenue  Improvement  above  One  Hun- 
dred and  Sixth  Street,"  was  duly  appointed  by  the  Mayor  of  the  City 
of  New  York,  on  or  prior  to  the  29th  day  of  April,  i892,  was  duly 
organized  as  required  in  said  Act  on  that  date,  and  thereupon  pro- 
■  ceeded  to  and 'took  entire  charge  and  control  of  the  improvement 
directed  in  said  Act,  and  still  has  entire  charge  and  control  of  the 
same;  that  pursuant  to  the  authority  vested  by  said  Act  as  amended 
as  aforesaid,  and  in  obedience  to  its  explicit  directions,  the  said  Board 
entered  into  and  executed  certain  contracts  with  various  parties  for 
the  construction  and  carrying  out  of  said  improvement,  according  to 
certain  plans  prepared  by  said  Board,  approved  by  the  Commissioner 
of  Public  Works  of  the  City  of  JVew  York,  and  filed  in  the  office  of 
the  Comptroller  of  the  City  of  New  York,  and  that  all  the  structures 
described  in  the  complaint,  including  all  temporary  structures,  required 
in  the  construction  of  said  improvement,  or  necessary  for  the  opera- 
tion of  trains  during  the  making  of  said  improvement,  have  been 
erected  by  such  contractors  under  the  sole  supervision  and  control 
of  said  Board,  and  in  part  at  the  expense  of  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York,  as  required  by  said  Act 
as  amended  as  aforesaid,  and  that  all  the  provisions  of  said  Chapter 
339  of  the  Laws  of  1892,  as  amended,  have  been  and  are  being  duly 
carried  out  and  executed. 

That  all  the  changes  in  the  original  railroad  bed  and  structures  of 
the  defendant  The  New  York  and  Harlem  Railroad  Company,  which 
have  been  or  are  being  made,  including  all  temporary  structures,  were 
and  are  necessary  and  requisite  in  order  to  carry  out  the  provisions 
of  the  said  Acts,  and  were  necessary  and  required  for  the  purpose  of 
and  in  order  to  regulate,  improve  and  enlarge  I'ark  Avenue  in  accord- 
ance with  the  provisions  of  the  said  Acts,  and  that  the  defendant 
The  New  York  and  Harletn  Railroad  Company,  has  not  operated  any 
trains  on  said  structure,  or  any  part  of  it,  temporary  or  otherwise. 

Third. 
For  a  further  third  and  separate  defense  the  defendant  The  New 
York  Central  and  Hudson  River  Railroad  Company  alleges  that  the  pre- 
tended cause  or  causes  of  action  set  forth  in  the  complaint  herein 
did  not,  nor  did  either  of  them,  accrue  to  the  plaintiff  herein  or  to 
her  predecessor  or  predecessors  in  title  within  twenty  years  next  pre- 
ceding the  commencement  of  this  action.^ 

1.  Statute  of  Limitations  —  With  Refer-  the  commencement  of  the  action.  Mar- 
ence  to  Past  or  Rental  Damages. — The  tin  v.  Manhattan  R.  Co.,  63  Hun  (N. 
period  of  limitation  applicable  to  past  Y.)  350;  Galway  v.  Metropolitan  El.  R. 
or  rental  damages  is  six  years  prior  to     Co.,  128  N.  Y.  147;  Cornell  v.  New  York 
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Fourth. 

For  a  further  fourth  and  separate  defense  the  defendant  The  New 
York  Central  and  Hudson  River  Railroad  Company  alleges  that  the  pre- 
tended cause  or  causes  of  action  set  forth  in  the  complaint  herein  did 
not,  nor  did  either  of  them,  accrue  to  the  plaintiff  herein  or  to  her 
predecessor  or  predecessors  in  title  fenyea.rs  next  preceding  the  com- 
mencement of  this  action.^ 

Fifth. 

For  a  further  fifth  and  separate  defense  the  defendant  The  New 
York  Central  and  Hudson  River  Railroad  Company  alleges  that  the  pre- 
tended cause  or  causes  of  action  set  forth  in  the  complaint  herein  did 
not,  nor  did  either  of  them,  accrue  to  the  plaintiff  herein  or  to  her 
predecessor  or  predecessors  in  title  within  six  years  next  preceding 
the  commencement  of  this  action.  ^ 

Sixth,  , 

For  a  further  sixth  and  separate  defense  the  defendant  The  New 
York  Central  and  Hudson  River  Railroad  Company  alleges: 

That  the  said  New  York  and  Harlem  Railroad  Company  entered  into 
possession  of  that  part  of  Park  (formerly  Fourth^  Avenue  in  front  of, 
or  adjacent  to,  the  premises  claimed  to  be  owned  by  the  plaintiff, 
which  is  now  and  heretofore  has  been  occupied  by  the  railroad  and 
railroad  structure  of  the  defendant  The  New  York  and  Harlem  Rail- 
road Company,  under  a  claim  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  a  written  instrument  or  instruments  as 
being  a  conveyance  of  said  premises  or  of  the  right,  franchise  and 
easement  to  construct,  maintain  and  operate  railroads  thereon,  and 
that  there  has  been  a  continued  occupation,  possession  and  use  of  the 
said  franchise,  rights  and  easements  included  in  said  written  instru- 
ment or  instruments,  or  of  some  part  thereof,  by  the  defendant  The 
New  York  and  Harlem  Railroad  Company,  and  the  defendant  The 
New  York  Central  and  Hudson  River  Railroad  Company,  ynder  said 
lease,  for  twenty  years  next  preceding  the  commencement  of  this 
action,  under  the  same  claim. 

Wherefore,  the    defendant   The  New  York  Central    and  Hudson 

El.  R.  Co.,  (Supreme  Ct.)  13N.Y.  Supp.  ages.  —  An  action  for  an   injunction  or 

511;  Kearney   v.    Metropolitan    El.    R.  the    alternative    fee    damages    is    not 

Co.,  (Super.  Ct.)  14  N.  Y.  St.   Rep.  854.  barred  by  any  period   short  of  twenty 

Damages   may    be   recovered    for   the  years.     Galway  v.  Metropolitan  El.  R. 

whole  period  of  six  years  prior  to  the  Co.,   128  N.  Y.    144.     Whether   an  ele- 

commencement   of    the     action,    even  vated  railroad  company  can  by  twenty- 

though  during  the   earlier   portion  of  years  user  acquire  a  prescriptive  right 

said  period  the  property  was  held  by  a  to  maintain  and  operate  its  railroad  has 

tenant  under  a  lease  made  prior  to  the  not  yet  been  directly  determined.     See 

six-year    period,    provided,     however,  American  Bank  Note  Co.  v.  New  York 

that  the  lease  was  made  after  the  con-  El.  R.  Co.,  129  N.  Y.  262. 

struction  of  the  elevated  road,  so  as  to  Necessity  of  Pleading  Statute. — On  the 

give  the  cause  of  action  to  the  lessor,  question  whether  the  statute  of  limita- 

Hamilton  v.  Manhattan  R.  Co.,  58   N.  tions  must  be   pleaded  in   order  to  be 

Y.  Super.  Ct.  17;  Conkling  v.  Manhat-  available,  see  13  Am.  &  Eng.  Encycl.  of 

tan    R.   Co.,    (Supreme  Ct.)  12    N.   Y.  L.,   p.   769;   N.  Y.  Code  Civ.    Proc,  § 

Supp.  846.  413. 

With  Reference  to  Future  or  Fee  Dam-  1.  See  supra,  note  I,  p.  451. 
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River  Railroad  Company  demands  that  the  complaint  be  dismissed, 
with  costs. 

Frank  Loomis, 
Attorney  for  the  defendant  The  New  York  Central 
and  Hudson  River  Railroad  Company. 
(  Verification^ 

II.  SUIT  IN  EQUITY  FOR  INJUNCTION.2 

1.  Complaint.3  , 

a.  Generally.  » 

Form  No.  8263.* 

^Superior  Court  of  the  City  oi  New  Vork.Y 
Adam  Wachter,  plaintiff,*'        ^ 
against 
The  Manhatta7i  Railway  Company  \ 
and  The  New    York  Elevated  I 
Railroad  Cotnpany,  defendant.^  J 
The  plaintiff  complaining,  alleges: 


Complaint. 


1.  For  forms  of  verification  see  the 
title  Verifications. 

2.  Injunction.  —  For  forms  connected 
with  injunction  proceedings,  generally, 
consult  the  title  Injunctions. 

3.  Fortheformalpartsof  bills  in  equity, 
complaints  and  declarations, generally, 
see  the  titles  Bills  in  Equity,  vol.  3, 
p.  417;  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

4.  The  complaint  given  in  Form  No. 
8263  in  the  text  is  substantially  a  copy 
of  the  original  pleading  used  in  a  pro- 
ceeding of  this  character. 

5.  The  superior  court  of  the  city  of 
New  York  was  abolished,  and  jthe  juris- 
diction formerly  possessed  by  it  vested 
in  the  supreme  court.  N.  Y.  Const. 
(1895),  art.  6.  §  5. 

6.  Parties  Plaintiff,  Generally.  —  In  the 
following  note  are  collected  the  authori- 
ties as  to  parties  plaintiff  in  elevated 
railroad  actions: 

All  persons  who  are  interested  in 
the  subject  of  the  suit,  and  whom  the 
provisions  of  a  decree  would  or  might 
affect,  are  proper,  if  not  necessary, 
parties  to  an  action  in  equity  for 
an  injunction.  Shepard  v.  Manhat- 
tan R.  Co.,  117  N.  Y.  447;  Tucker  v. 
Manhattan  R.  Co.,  78  Hun  (N.  Y.)442; 
McCrea  v.  N.  Y.  El.  R.  Co.,  13  Daly 
(N.  Y.)  305.  The  person  who  is  the 
owner  of  record  of  real  property  may 
maintain  an  action  in  relation  thereto 
in   his  own  name,  notwithstanding  he 


may  have  entered  into  a  contract  to  sell 
the  property.  Korn  v.  Metropolitan 
El.  R.  Co.,  59  Hun  (N.  Y.)  505  {affirmed 
in  129  N.  Y.  648). 

Tenants  in  common  of  the  property  in 
suit  are  necessary  parties  to  an  action 
in  equity  for  an  injunction.  Shepard  z/. 
Manhattan  R.  Co.,  117  N.  Y.  445. 

Dowress.  —  A  widow  having  a  dower 
interest  in  the  property  in  suit  is  a 
proper  party  plaintiff  in  an  injunction 
suit.  Shepard  v.  Manhattan  R.  Co., 
117  N.  Y.  446. 

Bemaindermen  or  reversioners  may 
maintain  an  action  for  an  injunction, 
notwithstanding  an  intervening  estate 
for  life  or  years.  Thompson  v.  Man- 
hattan R.  Co.,  130  N.  Y.  360;  Macy  v. 
Metropolitan  El.  R.  Co.,  59  Hun  (N. 
Y.)  365  (affirmed  in  128  N.  Y.  624). 
Compare  Kernochan  v.  New  York  El. 
R.  Co.,  128  N.  Y.  559.  A  plaintiff  who 
is  tenant  for  her  life,  or  for  so  long  as 
she  remains  unmarried,  cannot  main- 
tain an  action  without  bringing  in  as 
parties  the  persons  who  represent  the 
fee.  Bach  v.  New  York  El.  R.  Co., 
60  Hun  (N.  Y.)  128.  Where  a  trust 
estate  was  created  for  the  life  of  a 
named  cestui  que  trust,  with  remainder 
over,  and  power  of  sale  was  given  to 
the  trustee,  provided  the  consent  of  the 
cestui  que  trust  should  be  obtained,  the 
court  said  that  the  remaindermen  were 
proper,  if  not  necessary,  parties  to  an 
action  brought  by  the   trustee    in  the 
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I.  That  the  defendants  are,  and  at  the  times  hereinafter  mentioned, 


lifetime  of  the  cestui;  but  it  would 
seem  that  in  view  of  the  existence  of 
the  power  of  sale  above  mentioned, 
this  ruling  was  of  questionable  validity. 
Thompson  v.  New  York  El.  R.  Co.,  i6  N. 
Y.  App.  Div.  453.  Remaindermen  are 
not  necessary  parties  to  an  action  in 
which  no  fee  damages  are  awarded. 
Knapp  V.  New  York  El.  R.  Co.,  4  Misc. 
Rep.  (N,  Y.  Super.  Ct.)  414. 

Trustee  and  Beneficiary.  —  Where  the 
legal  title  to  real  property  is  in  trustees, 
they  are  the  proper  plaintiffs.  Morti- 
mer V.  Manhattan  R.  Co.,  129  N.  Y. 
8r.  The  legal  title  to  land  being  in 
trustees  for  the  benefit  of  the  heirs,  a 
suit  cannot  be  brought  by  the  heirs 
unless  the  trustees  have  refused  to 
protect  their  rights.  Lindheim  z'.  Man- 
hattan R.  Co.,  68  Hun  (N.  Y.)  125. 
The  beneficiaries  under  an  express 
trust  are  not  necessary  parties,  for  all 
their  interests  are  in  the  custody  of  the 
trustees.  Roberts  v.  New  York  El.  R. 
Co.,  155  N.  Y.  39.  But  where  the  trus- 
tee has  power  of  sale  only  in  case  the 
beneficiary  consents  thereto,  the  latter 
is  a  proper,  if  not  necessary,  party  to 
the  action.  Thompson  v.  New  York 
El.  R.  Co.,  16  N.  Y.  App.  Div.  449. 

Landlord  and  Tenant  —  Lease  Made 
Before  Constrjiction  of  Elevated  Road.  — 
Where  the  lease  of  the  property  in  suit 
was  made  before  the  construction  of  the 
elevated  railroad,  the  right  of  action  is 
in  the  lessee,  on  the  theory  that  he  pays 
for  the  full  use  of  the  property  and  is 
therefore  the  one  injured  by  the  wrong- 
ful erection  of  the  elevated  structure. 
Crimmins  v.  Metropolitan  El.  R.  Co., 
87  Hun  (N.  Y.)'  189;  Kernochan  v.  New 
York  El.  R.  Co.,  128  N.  Y.  559. 

Lease  Made  About  Time  of  Construction 
of  Elevated  Road. — Where  the  lease  of 
the  property  in  suit  was  made  at  about 
the  time  of  the  construction  of  the  ele- 
vated railroad,  it  seems  that  whichever 
party  actually  sustains  any  loss  may 
recover  it;  and  in  the  case  of  such  a 
lease,  where  it  appeared  that  the  rent 
reserved  was  less  than  what  had  been 
previously  obtained,  the  court  held 
that  the  landlord  could  recover  for  the 
diminution  in  rental  value.  Hine  v. 
New  York  El.  R.  Co.,  128  N.  Y.  571. 

Lease  Made  After  Construction  of  Ele- 
vated Road.  —  Where  the  lease  of  the 
property  in  suit  was  made  after  the 
construction  of  the  elevated  railroad, 
the  right  of  action   is  in  the  lessor,  be- 


cause the  rent  reserved  in  such  a  lease 
is  presumed  to  be  fixed  with  reference 
to  the  reduced  value  of  the  property 
occasioned  by  the  elevated  structure, 
and  the  loss  therefore  falls  upon  the 
lessor.  Crimmins  v.  Metropolitan  El. 
R.  Co.,  87  Hun  (N.  Y.)  189;  Kernochan 
V.  New  York  El.  R.  Co.,  128  N.  Y.  559; 
Taylor  v.  Metropolitan  El.  R.  Co.,  50 
N.  Y.  Super.  Ct.  339.  And  if  the  lessor 
sells  the  property  subject  to  such  a 
lease,  his  right  of  action  passes  to  the 
vendee.  Korn  j'.  New  York  El.  R.  Co. , 
(Supreme  Ct.)  15  N.  Y.  Supp.  10. 

Renewal  Lease. — Where  the  lease  of 
the  property  in  suit  is  a  renewal  lease, 
made  after  the  construction  of  the  ele- 
vated railroad  but  in  pursuance  of  a 
former  lease,  which  was  given  before 
such  construction,  and  by  which  the 
parties  are  constrained  in  fixing  the 
rent,  terms  and  conditions  of  the  new 
lease,  the  right  of  action  is  in  the  lessbe, 
on  the  theory  that  the  two  terms  are  in 
effect  the  outcome  of  one  continuous 
lease  commencing  before  the  construc- 
tion of  the  elevated  road.  Crimmins  w. 
Metropolitan  El.  R.  Co.,  87  Hun  (N. 
Y.)  189;  Witmark  v.  New  York  El.  R. 
Co.,  149  N.  Y.  393  {affi-rtned  in  76  Hun 
(N.  Y.)  302;  Kearney  v.  Metropolitan 
El.  R.  Co.,  129  N.  Y.  76). 

Vendor  and  Vendee  —  Sale  Before  Com- 
mencement of  Action.  —  Upon  the  sale 
of  real  property,  the  easements  of  light, 
air  and  access  appurtenant  thereto 
pass  to  the  vendee.  Pappenheim  v. 
Metropolitan  El.  R.  Co.,  128  N.  Y.  436; 
Sterry  v.  New  York  El.  R.  Co.,  129  N. 
Y.  619.  The  same  is  true  even  in  the 
face  of  an  express  attempt  on  the  part 
of  the  grantor  in  the  deed  to  reserve 
the  easements,  no  reservation  of  the 
same  being  possible.  Kernochan  v. 
New  York  El.  R.  Co.,  128  N.  Y.  568; 
Pegram  v.  New  York  El.  R.  Co.,  147 
N.  Y.  146;  Foote  v.  Metropolitan  El.  R. 
Co.,  147  N.  Y.  374;  Shepard  v.  Metro- 
politan El.  R.  Co.,  82  Hun  (N.  Y.)  527 
{affirmed  in  147  N.  Y.  685).  Hence, 
after  a  sale,  the  vendee  alone  has  the 
right  to  maintain  an  action  in  equity 
for  an  injunction  restraining  the  inva- 
sion of  the  easements.  Mooney  v. 
New  York  El.  R.  Co.,  13  N.  Y.  App. 
Div.  380.  In  such  an  action,  the  ven- 
dor is  not  a  necessary  party.  Mooney 
V.  New  York  El.  R.  Co.,  13  N.  Y.  App. 
Div.  385.  It  seems,  however,  that  the 
vendor  would  be  a  proper  party  to  such 
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severally  were,  corporations  organized  and  existing  by  and  under  the 
laws  of  the  State  oi  New  York}- 


an  action  for  the  purpose  of  recovering 
the  past  damages  to  which  he  might  be 
entitled.  Shepardz/.  Manhattan  R.  Co., 
117  N.  Y.  449.  Compare  Hunter  v. 
Manhattan  R.  Co.,  141  N.  Y.  281. 

Sale  After  Commencement  of  Action.  — 
Where  a  plaintiff,  after  the  commence- 
ment of  an  equity  action,  sells  the 
property  in  suit,  he  loses  all  right  to  an 
injunction,  and  retains  merely  a  right 
of  action  at  law  for  past  damages, 
which  action  is  triable  by  jury.  Sax- 
ton  V.  New  York  El.  R.  Co.,  12  N.  Y. 
App.  Div.  263.  And  to  this  action  the 
vendee  is  neither  a  necessary  nor  a 
proper  party,  so  that  the  vendee  will 
not  be  allowed  to  come  in  as  a  party 
plaintiff  on  his  own  motion,  nor  will 
he  be  brought  in  as  a  party  defendant 
on  the  motion  of  the  original  plaintiff. 
Mooney  v.  New  York  El.  R.  Co.,  13  N. 
Y.  App.  Div.  380;  Wallach  v.  Manhat- 
tan R.  Co.,  (C.  PI.)  28  N.  Y.  Supp. 
483.  But  see  Pegram  v.  New  York  El. 
R.  Co.,  147  N.  Y.  135. 

Decedent's  Heir  or  His  Personal  Bepre- 
sentative.  —  Where  a  person  owning 
real  property  dies,  the  claim  for  dam- 
ages up  to  the  time  of  his  death  passes 
to  his  personal  representative.  Mitchell 
V.  Metropolitan  El.  R.  Co.,  134  N.  Y. 
II;  Oris  wold  v.  Metropolitan  El.  R. 
Co.,  122  N.  Y.  102;  Shepard  v.  Man- 
hattan R.  Co.,  117  N.  Y.  442.  The 
claim  for  damages  subsequent  to  his 
death  passes  with  the  title  to  the  heir 
or  devisee.  Mitchell  v.  Metropolitan 
El.  R.  Co.,  134  N.  Y.  11;  Pappenheim 
V.  Metropolitan  El.  R.  Co.,  128  N.  Y. 
436;  Kernochan  v.  New  York  El.  R.  Co., 
128  N.  Y.  559;  Shepard  v.  Manhattan 
R.  Co.,  117  N.  Y.  442.  In  an  action 
for  an  injunction,  the  personal  repre- 
sentative of  a  deceased  tenant  in  com- 
mon of  the  property  in  suit  is  a  proper 
party  plaintiff  for  the  purpose  of  re- 
covering the  damages  accrued  during 
the  lifetime  of  the  decedent.  Shepard 
t/.  Manhattan  R.  Co.,  117  N.  Y.  446. 
In  an  action  for  an  injunction,  the  ex- 
ecutors of  a  deceased  ancestor  are  not 
necessary  parties  merely  because  they 
have  a  power  of  sale  under  the  will, 
unless  it  appears  that  there  is  reason- 
able ground  for  apprehending  some 
defect  of  title  by  reason  of  the  fact  that 
the  ancestor's  estate  is  in  an  unsettled 
condition.  Lazarus  v.  Metropolitan  El. 
R.  Co.,  69  Hun  (N.  Y.)  190. 

Defect  of  Parties  Cured  by  Decree.  —  The 


failure  to  join  in  an  action  for  an  injunc- 
tion all  the  necessary  parties  plaintiff 
is  remedied  by  a  provision  in  the  decree 
that  an  injunction  shall  not  issue  unless 
all  the  parties  having  estates  or  interests 
in  the  property  in  suit  join  in  a  release 
to  the  defendants  of  the  easements  ap- 
purtenant to  the  properly.  Thompson 
V.  New  York  El.  R.  Co.,  16  N.  Y.  App. 
Div.  453;  Giordano  v.  Manhattan  R. 
Co.,  (Supreme  Ct.)  9  N.  Y.  Supp. 
258. 

Parties  Defendant. —  In  the  following 
note  are  collected  the  authorities  as  to 
parties  defendant  in  elevated  railroad 
actions: 

Lessor  and  Lessee  of  Elevated  Bailroad 
Structure.  —  Where  an  elevated  railroad 
structure  was  erected  by  one  company 
and  thereafter  leased  to  another,  both 
companies  are  proper  parties  defend- 
ant, on  the  theory  that  both  owner  and 
user  of  a  tortious  structure  are  respon- 
sible for  it.  Pond  v.  Metropolitan  El. 
R.  Co.,  42  Hun  (N.  Y.)  567  {reversed 
on  another  point,  112  N.  Y.  186);  Taylor 
V.  Metropolitan  El.  R.  Co.,  50  N.  Y. 
Super.  Ct.  311;  O'SuUivan  v.  New  York 
El.  R.  Co.,  (Super.  Ct.)  7  N.  Y.  Supp. 
51;  Jarvis  v.  Baxter,  52  N.  Y.  Super. 
Ct.  no;  Irvine  v.  Wood,  51  N.  Y.  230; 
Ahern  v.  Steele,  115  N.  Y.  203.  The 
fact  that  the  defendant  railroad  com- 
pany has,  since  the  commencement  of 
the  action,  leased  its  elevated  railroad 
structure  to  another  company  does  not 
absolve  the  former  company  from  lia- 
bility for  the  damages  caused  by  the  tres- 
pass. Third  Ave.  R.  Co.  z/.  New  York 
El.  R.  Co.,  19  Abb,  N.  Cas.  (N.  Y. 
Super.  Ct.)  263. 

Beceiver  of  Elevated  Bailroad.  —  A 
temporary  receiver  for  an  elevated  rail- 
road company,  who  has  been  appointed 
in  a  proceeding  brought  to  foreclose  a 
mortgage  given  by  the  company  upon 
its  property,  and  who  has  power  under 
the  order  appointing  him  to  defend  all 
pending  actions  against  the  company 
and  to  manage  the  road,  may  properly 
be  made  a  party  defendant  to  an  action 
brought  before  his  appointment  by  an 
abutting  property  owner  against  the 
railroad  to  recover  damages  to  his 
property  caused  by  the  construction 
and  operation  of  the  road.  Matter  of 
Jacobson,  23  N.  Y.  App.  Div.  75. 

1.  Allegation  of  Incorporation.  —  See 
N.  Y.  Code  Civ.  Proc,  §  1775;  supra, 
note  2,  p.  444. 
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II.  That  on  or  about  the  25th  day  of  April,  i887,  the  plaintiff 
became  possessed  of  and  was  seised  in  fee  simple  of  the  following 
described  premises  {description  of  property),  together  with  all  and 
singular  the  ways,  passages,  easements,  rents,  issues,  profits  and 
appurtenances  thereunto  belonging,  and  still  continues  to  possess 
the  same. 

III.  That  such  premises  were,  and  still  are,  known  as  No.  SJfi  Third 
Avenue,  and  then  did  and  still  consists  of  the  lot  above  described, 
and  a  building  four  stories  in  height,  about  ^^  feet  wide  front  and 
rear,  and  100  feet  deep,  occupied  and  used  as  a  store,  and  which  the 
plaintiff  has  rented  and  let  out  in  apartments  or  floors  to  tenants. 

IV.  That  the  plaintiff  is  the  owner  of  the  said  lot  and  premises, 
and  also  of  the  ground  included  in  the  bed  of  said  street  adjoining 
and  abutting  on  the  said  lot,  to  the  center  line  of  such  street,  sub- 
ject only  to  the  public  easement  hereinafter  mentioned,  and  as  such 
owner  of  said  premises  acquired  a  free  and  unobstructed  right  of 
way,  access,  and  passage  to  and  from  said  lot  and  premises,  over  and 
upon  the  said  street,  and  all  parts  thereof,  together  with  all  the  use 
of  the  light  and  air  coming  in  upon  said  lot  and  premises  and  build- 
ing, and  the  right  to  have  doors  and  windows  opening  on  said  street, 
and  the  light  and  air  therefrom,  free  and  unobstructed,  with  the 
right  to  use  said  street  free  from  obstruction. 

V.  That  Third  Avenue  is,  and  at  the  times  herein  mentioned,  and 
for  many  years  before  the  commencement  of  this  action  was,  a  pub- 
lic street  in  the  City  oi  New  York ,  held  in  trust  by  said  city  as  an 
open  street  and  thoroughfare  for  the  benefit  of  the  public,  and  the 
public  had  acquired,  and  still  have,  an  easement  in  and  over  said 
street,  for  the  usual  and  ordinary  uses  and  purposes  of  a  public 
street,  and  for  no  other  purposes  whatever,  and  neither  the  city  nor 
the  public  had  or  have  a  right  to  allow  the  said  street  to  be  used  or 
obstructed  by  any  structure  whatever. 

VI.  That  about  the  years  i87<9,  i87P  and  \Z80,  the  defendants, 
without  any  authority  or  right  whatever,  entered  into  and  upon 
said  street  and  took  possession  thereof,  and  erected  thereon  and 
thereover  and  in  front  of  the  premises  above  described  an  elevated 
railroad,  a  structure  of  wood  and  iron,  extending  over  said  street 
and  the  sidewalks  thereof,  and  resting  on  columns  of  iron  and  stone 
placed  on,  through  and  below  the  sidewalks  and  street,  and  in  front 
of  and  in  close  proximity  to  the  front  wall  of  the  aforesaid  building 
on  said  premises,  extending  down  under  the  surface  of  said  street 
into  plaintiff's  premises,  and  such  columns  extend  up  over  said  side- 
walk Zi^QoViX.  fifteen  feet,  and  since  the  year  i87P  and  while  plaintiff  was 
possessed  of  said  premises,  and  down  to  the  present  time,  the  defend- 
ants have  been,  and  still  are,  operating  said  railroad  by  cars  and  trains 
drawn  by  steam  engines  over  such  road  day  and  night,  and  run  trains 
thereon  at  intervals  of  from  one  to  five  minutes,  and  have  during  all 
said  years  from  i879  to  the  present  time,  continued,  and  still  do  con- 
tinue, to  use  and  maintain  such  structure  and  operate  such  railroad 
without  the  authority  or  consent  of  the  plaintiff  or  his  grantors,  and 
against  plaintiff's  rights  to  the  use  of  said  street  and  the  enjoyment 
of  said  premises. 
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VII.  That  no  proceedings  were  ever  taken  by  said  defendants  or 
either  of  them,  or  by  anybody  or  person  in  their  behalf,  to  condemn 
the  interests  of  the  plaintiff  or  his  grantors  in  said  premises  and 
street,  or  to  compensate  the  plaintiff  or  his  grantors  for  the  property 
taken  and  injured  by  the  construction  of  such  railroad,  or  to  acquire 
any  interest  or  right  over  said  street,  or  the  property  taken,  injured 
or  affected  by  and  in  the  construction,  maintenance  and  operation  of 
said  railroad. 

VIII.  That  the  defendants  had  and  have  no  right  or  authority  to 
construct,  maintain,  or  operate  said  railroad  in  or  over  said  street,  or 
on  or  over  said  sidewalks  in  said  street,  without  compensating  plain- 
tiff or  his  grantors,  whose  property  abutting  on  said  street  was,  and 
is,  taken,  destroyed,  and  interfered  with,  and  depreciated  in  value  by 
the  construction,  maintenance,  and  operation  of  such  railroad,  and 
said  defendants  have  failed  and  refused,  and  still  refuse,  to  compen- 
sate the  plaintiff  for  such  property  taken,  destroyed,  or  interfered 
with  by  the  construction,  maintenance,  and  operation  of  said  railroad. 

IX.  That  the  construction,  maintenance  and  operation  of  said  rail- 
road over  and  above  said  street  as  aforesaid  have  deprived  plaintiff 
of  the  rights  and  benefits  to  which  plaintiff  was  and  is  entitled  as 
owner  of  said  premises,  and  have  deprived  plaintiff  of  the  enjoyment 
of  the  use  and  occupation  of  the  said  premises  according  to  plaintiff's 
rights  therein,  as  hereinbefore  alleged. 

X.  That  such  construction,  maintenance  and  operation  of  said 
railroad  by  defendants  constitute  a  continuing  trespass,  and  thereby 
plaintiff's  interest  and  property  in  said  premises  have  been  depre- 
ciated in  value,  and  his  rights  have  been  interfered  with,  and  he  has 
not  been  able  to  make  use  of  said  premises  as  he  could  have  used  the 
same  had  not  such  trespass  existed. 

XI.  That  by  reason  of  the  construction,  maintenance,  and  opera- 
tion of  said  railroad,  and  the  running  of  trains  over  the  same  by  the 
defendants  as  aforesaid.  Third  Avenue  in  front  of  said  premises  has 
been  darkened,  and  said  premises  bounded  by  said  street  have  been 
and  are  now  deprived  of  light,  air,  ventilation,  and  quiet,  and  passage 
along  said  street  has  been  and  is  interrupted;  access  to  said  premises 
has  been  and  is  now  greatly  impaired;  ashes,  cinders,  oil,  water,  and 
other  substances  have  been  and  are  now  precipitated  upon  the  street 
and  sidewalk  in  front  of  said  premises,  and  upon  and  against  the 
building  thereon  erected  and  its  appurtenances,  and  upon  persons 
passing  into  and  from  said  premises  and  buildings  and  along  said 
street,  and  noxious  and  disagreeable  gases,  smoke,  steam,  ashes,  and 
cinders  have  been  and  are  constantly  emitted  by  the  engines  upon 
said  railroad  passing  said  premises,  and  have  penetrated  and  do  now 
constantly  penetrate  down  into  the  street  and  into  said  premises  and 
buildings,  and  all  such  annoyances  and  trespasses  continued,  and  still 
do  continue,  and,  by  reason  thereof,  plaintiff  was  not  and  is  not  now 
able  to  use  his  premises,  or  rent  the  same  as  favorably  as  he  could 
have  done,  or  for  as  large  a  rent  as  he  could  have  obtained,  had  such 
annoyances  and  trespasses  and  obstructions  not  existed,  and  had  not 
such  wrongful  acts  of  the  defendants  been  committed,  and  by  reason 
thereof  the  value  of  said  property,  and  the  rental  value  thereof,  was 
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and  is  greatly  depreciated,  and  he  is  and  was,  during  all  said  years, 
unable  to  rent  the  same  for  the  rent  and  profit,  and  plaintiff  did  not 
receive  the  income  therefrom,  that  he  could  have  received  and 
obtained  had  not  such  nuisances,  trespasses,  and  obstructions  existed. 

XII.  That  by  reason  of  the  operation  of  said  railway  and  the  fre- 
quent passage  of  trains  thereon,  a  continuous  vibration  of  the  build- 
ing erected  on  said  premises  is  set  up,  whereby  the  security  of  such 
building  is  greatly  impaired  and  its  strength  lessened. 

XIII.  The  plaintiff  further  alleges  that  the  injuries  complained  of 
have  been,  are  and  will  be  constant  and  continuous,  and  are  per- 
manent in  their  nature,  and  are  trespasses  for  which  the  plaintiff 
would  have  a  right  of  action  at  law  for  damages,  as  they  continually 
recurred  in  the  operations  of  said  road  as  aforesaid,  and  that  thereby 
this  plaintiff  would  be  forced  to  institute  many  actions  to  recover  his 
loss  and  damage  aforesaid,  and  that  to  prevent  such  multiplicity  of 
suits,  and  to  afford  the  plaintiff  adequate  relief  for  the  future  and 
compensation  for  the  injuries  already  suffered,  the  equitable  inter- 
ference of  this  court  is  necessary. 

XIV.  That  by  reason  of  the  premises,  this  plaintiff  has  suffered 
damages  in  the  sum  oi  fifteen  thousand  AoWdS^. 

Wherefore,  plaintiff  prays  ^  that  the  said  defendants,  their  agents 
and  servants,  be  enjoined  and  restrained  from  operating  said  road 
until  the  further  order  of  this  court,  and  that  he  have  judgment 
against  said  defendants  in  the  said  sum  oi  fifteen  thousand  ^o\\a.rs, 
with  interest  from  the  commencement  of  this  action,  together  with 
the  costs  of  this  action. 

L.  C.  Davis, 

Plaintiff's  Attorney, 

No.  261  Broadway,  N.  Y.  City. 

Form  No.  8264.* 

Supreme  Court,  County  of  New  York. 

John    Watts,  plaintiff,^ 

against 

The  Metropolitan  Elevated 

Railway     Company    and 

The  Manhattan  Railway 

Company,  defendants.* 

The  plaintiff,  by  W.  G.  Peck  his  attorney,  complains  against  the 
defendants,  and  for  a  cause  of  action  alleges,  upon  information  and 
belief: 

1.  Actions  at  Law  Distinguished  from  8264  in  the  text  is  substantially  a  copy 
Suits  in  Equity.  —  In  determining  the  of  the  original  pleading  used  in  a  pro- 
character  of  an  action,  as,  for  instance,     ceeding  of  this  character. 

whether  it  is  legal  or  equitable,  refer-  3.  Parties  Plaintiff.  —  For  the  authori- 

ence  may  be  made  to  the  demand  for  ties  as  to   parties   plaintiff  in   elevated 

relief.     O'Brien   v.    Fitzgerald,   143   N.  railroad  actions  see  supra,    note  6,  p. 

Y.  377;  Watson  v.   Manhattan  R.  Co.,  453. 

53  N.  Y.  Super.  Ct.  137;  Peck  v.  Rich-  4.  Parties    Defendant.—  For    the    au- 

ardson,    12  Misc.  Rep.  (N.  Y.  Supreme  thorities  as  to  parties  defendant  in  ele- 

Ct.)  312.  vated  railroad  actions  see  supra,   note 

2.  The  complaint  given  in  Form  No.  6,  p.  453. 
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First.  That  each  of  the  defendants  is  a  domestic  corporation, 
duly  incorporated,  organized,  and  existing  by  and  under  the  laws  of 
the  State  of  New  York,  having  its  place  of  business  and  residence 
exclusively  in  the  City  of  New  York.^ 

Second.  That  the  plaintiff  is  now  and  for  some  years  has  been 
the  owner  in  fee  of  the  following  described  premises,  situated  upon 
Sixth  Avenue,  in  the  City  of  Ne^o  York,  to  wit:  (^Here  follows  a 
description  of  the  property). 

Third.  That  Sixth  Avenue  and  West  Forty-second  Street  are  now, 
and  for  many  years  have  been,  public  streets,  and  were  laid  out, 
formed-and  opened  under  and  in  pursuance  of  the  provisions  of  the 
Act  entitled  "  An  Act  to  reduce  several  laws  relating  particularly  to 
the  City  of  New  York  into  one  Act,"  passed  April  9th,  1813,  and  the 
statutes  amendatory  of  and  supplemental  to  said  act. 

The  plaintiff  and  his  predecessors  in  title  have  paid  assessments 
for  the  curbing,  sewering,  paving,  grading,  flagging  and  widening  of 
said  Sixth  Avenue,  and  have  paid  large  sums  of  money  to  the  City  of 
New  York  for  other  assessments  and  taxes  upon  said  premises,  in 
reliance  upon  the  right  to  have  the  full  enjoyment  of  said  Sixth 
Avenue  as  a  public  street,  as  hereinafter  mentioned. 

That  the  interest  and  title  which  the  City  of  New  York  has  in  and 
to  said  Sixth  Avenue  was  acquired  and  received  by  the  city  in  trust 
for  the  maintenance  of  said  street  as  a  public  street  and  highway, 
and  in  such  manner  as  public  streets  or  highways  are  generally  used 
and  maintained;  that  plaintiff  has  been,  and  was,  and  is,  seised  and 
possessed  of  an  easement  in  said  street  to  that  extent,  and  as  herein- 
after stated,  and  was  and  is  entitled  to  the  right  to  have  such  street 
kept  and  used  as  a  public  street,  and  only  as  such,  and  the  right  to 
the  free  and  undisturbed  enjoyment  of  the  same  for  the  purpose  of 
light,  air  and  ventilation  of  the  said  premises,  and  the  right  to  the 
free  and  uninterrupted  passage  along  the  said  street  as  a  public 
street  for  the  benefit  of  said  premises,  and  the  right  to  the  free  and 
unimpaired  access  to  the  said  premises,  and  to  be  protected  against 
interference  with  the  enjoyment  by  plaintiff  and  by  the  said  premises 
of  such  rights  and  advantages,  and  to  be  protected  against  any  use 
or  appropriation  of  said  street  for  any  purpose  detrimental  to  the 
quiet  enjoyment  and  occupation  thereof,  not  required  for  the  use  of 
said  street  as  a  public  street. 

Fourth.  That  as  incident  and  appurtenant  to  plaintiff's  owner- 
ship and  occupancy  of  said  premises,  the  plaintiff  has  and  had  in  said 
Sixth  Avenue  and  West  Forty-second  Street  in  front  of  the  premises 
above  described,  the  right,  interest  and  easement  to  their  free  and 
unimpaired  use,  for  the  usual  and  ordinary  purposes  of  public  streets 
or  highways,  and  to  exemption  from  noise,  odors,  influx  of  smoke 
and  cinders,  obstructions,  extraordinary  jarrings,  and  such  other  dis- 
turbances and  annoyances  as  are  not  incident  to  or  connected  with 
the  ordinary  use  of  public  streets,  and  to  the  unobstructed  ingress 
and  egress  to  and  from  said  premises,  and  to  all  other  rights,  privi- 
leges,  benefits,  and  advantages,  to   which  the  owners    of  property 

1.  Allegation  of  Incorporation.  —  See  N.  Y.  Code  Civ.  Proc,  §  1775;  also  supra, 
note  2,  p.  444. 
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abutting  on  any  of  the  public  streets  in  said  City  of  New  York  are 
entitled  in  and  to  said  streets,  and  which  this  plaintiff  would  have 
enjoyed  but  for  the  wrongful  acts  of  the  defendants,  as  hereinafter 
set  forth. 

Fifth.  That,  as  plaintiff  is  advised,  he  was  and  is  seised  and 
possessed  of  the  portion  of  Sixth  Avenue  and  West  Forty-second  Street 
immediately  in  front  of  and  adjoining  the  premises  before  described, 
to  the  centre  of  said  Sixth  Avenue  and  West  Forty-second  Street. 

Sixth.  That  upon  said  premises  were,  during  the  times  herein- 
after mentioned,  and  now  are,  erected  large  and  valuable  buildings. 

Seventh.  That  the  defendant  the  Metropolitan  Elevated  Railway 
Company  is  the  owner  of  a  railroad  running  through  Sixth  'Avenue 
and  other  streets  and  avenues  in  the  City  of  New  York  and  past  and 
in  front  of  plaintiff's  premises. 

Eighth.  That  the  said  railroad  is  now,  and  has  been  since 
the  month  of  June,  i879,  in  the  possession  of  and  operated  by 
the  defendant  the  Manhattan  Railway  Company,  as  the  lessee  of  the 
defendant  the  Metropolitan  Elevated  Railway  Company. 

That  the  rights  of  the  said  defendant  the  Manhattan  Railway  Com- 
pany, as  such  lessee,  are  derived  from  a  certain  agreement  and  lease 
made  by  the  said  Metropolitan  Elevated  Railway  Company  to  the  said 
Manhattan  Railway  Co?npany,  dated  May  20th,  iS79,  and  recorded  in 
the  office  of  the  Register  of  the  City  and  County  of  New  York  on 
June  17th,  i879,  in  Liber  14^93  of  Conveyances,  page  3J1,  and  from  a 
certain  contract  modifying  the  said  lease,  in  respect  to  the  rents 
payable  thereunder. 

Ninth.  That  the  defendant  the  Metropolitan  Elevated  Railway  Com- 
pany had  constructed  and  had  been  for  some  time  prior  to  June  17th., 
iS79,  operating  a  railroad  of  a  different  construction  in  Sixth  Avenue 
in. front  of  said  premises;  that  said  present  railroad  is  supported  by 
lines  of  columns  placed  in  the  bed  of  the  street,  and  said  columns 
support  cross-girders  and  frameworks,  upon  which  are  laid  railroad 
tracks;  that  the  trains  and  locomotives  of  said  defendants  in  passing 
plaintiff's  premises  produce,  and  have  hitherto  produced,  a  flickering 
and  obscurity  in  the  light,  and  deprive,  and  have  hitherto  deprived, 
plaintiff  of  the  beneficial  use -of  such  light  as  does  come  to  said 
premises. 

That  since  iS79  the  said  former  railroad  and  the  present  railroad 
and  tracks  have  been  operated  and  used  by  the  Manhattan  Raihvay 
Company  with  the  consent  of  the  Metropolitan  Elevated  Railway  Com- 
pafiy;  that  the  operation  of  said  railroad  is  not  an  ordinary  street  use 
of  said  street  authorized  by  law,  but  amounts  to  a  purpresture  of 
said  street. 

That  after  i879  the  defendants  rebuilt  the  old  structure  and  con- 
structed new  structures  and  obstructions,  which  alterations  and  new 
structures  and  obstructions  were  a  new,  special,  and  additional 
damage  to  the  plaintiff;  and  the  defendants  at-a  time  since  the  origi- 
nal building  of  the  road  began  to  run,  and  have  since  continued  to 
run,  additional  cars  and  engines  in  excess  of  the  number  originally 
run,  and  have  run  the  same  with  greater  frequency,  and  in  such  a 
manner  as  to  cause  new  and  additional  damage  to  plaintiff. 
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That  at  the  corner  of  West  Forty-second  Street  and  Sixth  Avenue 
the  defendants  have  erected  and  now  maintain  two  stations  with 
long  covered  platforms  which  extend  in  front  of  almost  the  whole 
of  plaintiff's  premises  on  Sixth  Avenue,  and  one  of  said  stations 
greatly  obstructs  the  passage  of  light  and  air  on  West  Forty-second 
Street;  and  that  the  said  pillars  upon  which  said  stations  rest  stand 
upon  foundations  of  masonry  which  are  in  whole  or  in  part  placed  in 
a  vault  in  the  plaintiff's  premises  and  were  so  placed  and  constructed 
without  permission  of  the  plaintiff. 

Tenth.  That  said  structure  as  it  now  exists,  and  as  above  de- 
scribed, has  been  erected  and  maintained  without  legal  right,  and  is 
a  special  injury  to  plaintiff  and  his  premises. 

Eleventh.  That  on  the  road  thus  constructed  the  defendants 
every  day  ran  and  still  do  run  many  trains  of  cars  propelled  by 
steam. 

Twelfth.  That  said  railroad  and  structure  greatly  obstructed,  and 
still  do  greatly  obstruct,  the  said  Sixth  Avenue,  and  the  passageways 
to  and  from  said  buildings;  that  they  excluded,  and  Still  do  exclude, 
the  light  and  air  from  the  same;  that  smoke  escaped  and  was  un- 
necessarily poured,  and  still  does  escape  and  is  unnecessarily  poured, 
from  the  engines,  and  grease,  oil,  water,  cinders,  ashes  and  other 
objects  fell  and  were  unnecessarily  poured,  and  still  fall  and  are 
unnecessarily  poured,  from  passing  trains  upon  said  premises;  that 
the  structure  caused,  and  still  does  cause,  an  additional  and  extra- 
ordinary amount  of  snow  and  ice  to  form  and  lie  upon  and  in  front 
of  said  buildings  and  premises;  that  the  trains  made,  and  still  do 
make,  a  loud  and  disagreeable  noise,  and  shook,  and  still  shake,  said 
buildings,  and  caused,  and  still  cause,  a  vibration,  which  impaired 
and  weakened,  and  still  impairs  and  weakens,  the  said  buildings, 
and  endangered,  and  still, endangers,  their  stability;  that  the  value 
of  the  use  and  occupation  of  said  premises  has  thereby  been  greatly 
diminished. 

Thirteenth.  That  said  road  and  structure  impose,  and  did  im- 
pose, a  new  and  additional  burden  upon  said  property  not  included 
in  the  easement  in  said  street  granted  to  the  public,  and  that  the 
legislature  had  no  right  to  authorize  the  same  without  compensating 
plaintiff  for  his  property  thus  taken. 

Fourteenth.  That  the  defendants  have  never  taken  any  proceed- 
ings to  condemn  the  interest  of  plaintiff  or  his  predecessors  in  title 
in  the  avenue  in  front  of  said  premises  for  the  use  of  their  railroad. 

Fifteenth.  That  in  respect  to  the  said  premises,  for  a  period  of 
more  than  six  years  prior  to  the  commencement  of  this  action,  plain- 
tiff has  been  unable  to  obtain  from  his  tenants  the  rents  which  he 
would  have  obtained  but  for  the  wrongful  acts  and  injuries  done 
and  committed  by  the  defendents,  as  above  set  forth,  and  plaintiff 
has  been  deprived  of  the  increased  rental  which  he  would  otherwise 
have  obtained;  that  plaintiff  has  been  obliged  to  reduce  his  rents  on 
account  of  said  acts  and  injuries,  and  has  received  in  rents  from  the 
tenants  of  said  premises  t7vo  thousand  do\la.rs  a  year  less  than  he  would 
have  received  if  the  said  wrongful  acts  and  injuries  had  not  been  done 
and  committed  by  the  defendants,  as  above  set  forth;  that  but  for  the 
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wrongful  acts  and  injuries  done  and  committed  by  the  defendants, 
as  above  set  forth,  the  fair  market  value  of  plaintiff's  said  premises 
would  be  upwards  of  twenty  thousand  dollars  in  excess  of  what  it 
now  is,  and  the  rental  value  thereof  upwards  of  two  thousand  dollars 
per  annum  in  excess  of  what  it  now  is,  and  the  erection  of  said  rail- 
road and  structure  has  diminished,  and  will  continue  to  diminish,  the 
said  rental  value  of  said  premises  at  least  two  thousand  dollars 
per  year,  and  plaintiff  has  already  sustained  damages  in  at  least 
the  sum  of  t^vo  thousand  doWsiVs,  for  damages  sustained  by  plaintiff  up 
to  the  present  time  for  injuries  caused  by  vibration  and  noise,  and  ten 
thousand  dollars  for  the  other  injuries  hereinbefore  stated,  and  has 
sustained  damages  in  the  total  amount  of  at  least  the  sum  of  twelve 
thousand  dollars. 

Sixteenth.  That  the  property  of  the  defendant  the  Metropolitan 
Elevated  Railway  Company  is  mortgaged  for  all  that  it  cost  or  is 
worth,  and  the  defendant  the  Manhattan  Railway  Compa?iy  has  little 
or  no  property  except  stock  in  its  co-defendant,  and  in  a  similarly 
mortaged  corporation;  that  defendants  have  little  if  any  pecuniary 
responsibility,  and  the  injuries  complained  of  are,  and  will  be,  con- 
stant and  continuous,  and  that  to  prevent  a  multiplicity  of  suits,  and 
to  afford  plaintiff  adequate  relief,  the  equitable  interference  of  this 
court  is  necessary ;  that  upwards  of  eight  hundred  suits  are  pending 
against  the  defendants,  in  which  damages  amounting  to  many  millions 
of  dollars  are  claimed. 

Wherefore,  plaintiff  prays  that  the  amount  of  rental  damages  sus- 
tained by  him  by  reason  of  the  existence  of  said  railroad  and  struc- 
ture may  be  ascertained,  and  that  he  may  have  judgment  against 
the  defendants  therefor,  to  wit,  for  the  sum  of  twelve  thousand  dol- 
lars, and  that  the  defendants,  and  each  of  them,  may  be  perpetually 
enjoined  and  restrained  from  further  obstructing  and  incumbering 
the  said  Sixth  Avenue,  and  from  making  any  further  erection  in  said 
Sixth  Avenue  in  front  of  plaintiff's  premises. 

That  said  defendants  may  also  be  perpetually  enjoined  and 
restrained  from  maintaining,  continuing,  or  operating  said  railroad 
and  structure  now  existing  in  said  Sixth  Avenue  in  front  of  plaintiff's 
premises,  as  above  set  forth,  and  compelled  to  take  down  and  remove 
the  same,  and  that  plaintiff  may  have  such  other  and  further  relief, 
with  his  costs,  as  to  the  court  shall  seem  equitable  and  proper. 

W.  G.  Peck,  Plaintiff's  Attorney. 

(  Verification. )  ^ 

b.  Where  Defendant  is  in  the  Hands  of  a  Receiver." 

Form  No.  8  2  6  5 .« 

New  York  Supreme  Court,  County  of  Kings. 

1.  For  forms  of  and  the  necessity  for  ceiver,  generally,  consult  the  title  CoM- 
verifications    see    the    title    Verifica-     plaints,  vol.  4,  p.  1085  et  seq. 

TIONS.  3,  The  complaint  given  in  Form  No. 

2.  Consult  also  the  title  Receivers.     8265  in  the  text  is  substantially  a  copy 
For  form   of  complaint  against  a  re-     of  the  original  pleading  used  in  a  pro- 
ceeding of  this  character. 
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>  Complaint. 


John  Schliemann,  plaintiff,^ 
against 
The  Brooklyn  Elevated  Railroad  Company 
and  Frederick  Uhlmann  as  Receiver  of 
the  said  Brooklyn  Elevated  Railroad  Com- 
pany, defendants.  2 

The  above  named  plaintiff,  hy  /o?ies  &^  Smith,  his  attorneys,  com- 
plaining of  the  defendants,  alleges  as  follows: 

I.  The  defendant  the  Brooklyji  Elevated  Railroad  Company  is  a 
domestic  corporation,  created  by  and  existing  under  the  laws  of  the 
State  oi  New  York? 

II.  On  March  25,  iS97,  by  an  order  of  this  court  duly  entered  in 
the  office  of  the  clerk  of  the  County  of  Kings,  upon  the  application 
of  the  Central  Trust  Company  of  New  York,  in  an  action  then  pending 
in  said  court  between  said  Central  Trust  Company  of  New  York,  as 
trustee,  and  the  Brooklyn  Elevated  Railroad  Company,  to  foreclose  a 
mortgage,  the  defendant  Frederick  Uhlmann  was  appointed  receiver 
of  the  defendant  the  Brooklyn  Elevated  Railroad  Company,  and  said 
defendant  Frederick  Uhlmann  duly  accepted  such  appointment  and 
duly  qualified  as  such  receiver  and  has  been  and  is  acting  as  such. 

III.  The  said  plaintiff  has  duly  obtained  leave  ^from  this  court  to 
bring  this  action  against  the  said  defendant  Frederick  Uhlmann  as 
receiver  as  aforesaid.* 

IV.  The  plaintiff  has,  and  since  May  28,  i883,  has  had,  the  title  in 
fee  simple  to,  and  the  possession  of,  the  premises  known  as  No.  533 
Myrtle  Avenue  in  the  City  of  Brooklyn,  being  more  particularly 
described  as  follows:  {description  of  property').^ 

V.  Myrtle  Avenue  is  a  public  street,  and  plaintiff,  as  appurtenant 
to  his  said  premises,  has  certain  rights  and  easements  in  said  avenue. 

VI.  The   defendant  the  Brooklyn  Elevated  Railroad  Company,  for 
more  than  six  years  prior  to  March  25,  j897,  owned  and  maintained,, 
upon  that  portion  of  Myrtle  Avenue  which  is  subject  to   plaintiff's 
easements  as  aforesaid,  a  permanent  elevated   railway  structure  of 

1.  Parties  Plaintiff.  —  Forthe  authori-  5.  The  description  of  the  property  re- 
ties  as  to  parties  plaintiff  in  elevated  ferred  to  in  the  text  was  as  follows: 
railroad    actions  see  supra,  note   6,  p.  "All  that  certain  lot,   piece  or  parcel 
453.  of  land   situate,  lying,  or  being  in  the 

2.  Parties  Defendant. —  For  the  authori-  seventh  ward  of  the  city  of  Brooklyn,  of 
ties  as  to  parties  defendant  in  elevated  the  county  of  Kings,  and  state  of  New 
railroad  actions  see  supra,  note  6,  p.  York,  and  bounded  and  described  as 
453.  follows:    Beginning  at  a  point   formed 

3.  Allegation  of  Incorporation,  —  See  5  by  the  intersection  of  the  northerly  line 
Encycl.  of  PI.  and  Pr.,  p.  74;  N.  Y.  Code  or  side  of  Myrtle  Avenue  with  the 
Civ.  Proc,  §  1775;  also  supra,  note  westerly  line  or  side  of  Steuben  street, 
2,  p.  444.  thence    running    northerly    along    the 

For  the  formal  parts  of  bills  in  equity,  westerly  line  or  side  of  Steuben  street, 

complaints  and  declarations,  generally,  100  feet,  thence   running  westerly  and 

see  the  titles   Bills  in  Equity,  vol.   3,  parallel   with  Myrtle  Avenue,  2^  feet, 

p.   417;  Complaints,    vol.   4,    p.    1019;  thence   running  southerly  and  parallel 

Declarations,  vol.  6,  p.  244.  with  5/^«(J^«  street, /oo  feet,  to  the  «£?rM- 

4.  Leave  to  Sue  Beceiver.  —  For  the  rule  erly  line  or  side  of  Myrtle  Avenue,  and 
that  leave  of  court  is  necessary  before  thence  running  ^aj^^r/y  along  said  w^r/A- 
suing  a  receiver  see  20  Am.  &  Eng.  ^r/j/ line  or  side  of  il/yr//^  Avenue  ^j"  feet 
Encycl.  of  L.,  p.  248.  to  the  pointer  place  of  beginning." 
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iron  and  steel,  supported  by  columns  of  iron  and  steel  standing  upon 
pedestals  of  masonry  with  foundations  embedded  in  the  soil  of  said 
avenue,  and  said  defendant  during  said  period  operated  on  said  struc- 
ture trains  of  cars  drawn  by  steam  engines.  Said  defendant  during 
said  period  also  owned  and  maintained  in  front  of  plaintiff's  premises, 
a  permanent  station  platform  of  iron  and  wood,  supported  upon  said 
elevated  structure,  and  having  a  roof  or  canopy  above,  and  overhang- 
ing the  sidewalk  in  front  of,  said  premises,  which  said  platform  was 
used  by  said  defendant  in  connection  with  its  elevated  railway. 
Since  March  25,  i897,  the  said  elevated  railroad  and  platform  has 
been  operated  and  maintained,  as  aforesaid,  by  the  defendant  Frederick 
Uhlmann  as  receiver  of  the  said  defendant  the  Brooklyn  Elevated 
Railroad  Company. 

VII.  That  said  defendants  threaten  and  intend  to  maintain  said 
elevated  railway  structure  and  platform  permanently  as  aforesaid, 
and  to  operate  trains  of  cars  thereon  constantly  in  the  future. 

VIII.  By  reason  of  said  acts  of  defendants  the  plaintiff's  premises 
have  been  deprived  of  light,  air,  access,  ventilation,  privacy,  stability, 
quiet,  and  other  rights,  and  the  easements  in  said  avenue  appurtenant 
to  said  premises  as  aforesaid,  have  been,  are,  and -will  be  taken  and 
appropriated  by  the  defendants,  and  the  damages  already  sustained 
by  the  plaintiff  in  consequence  thereof  amount  to  a  considerable  sum 
of  money,  besides  which  the  fee  value  of  said  premises  has  been 
greatly  diminished  thereby. 

IX.  The  said  acts  of  the  defendants  have  been,  are,  and  will  be 
constant  and  continuing  trespasses,  without  warrant  of  law,  without 
the  consent  of  the  plaintiff,  and  without  compensation  to  him,  and  to 
prevent  a  multiplicity  of  suits  and  to  afford  the  plaintiff  adequate 
relief,  the  equitable  intervention  of  this  court  is  necessary. 

Wherefore  plaintiff  demands  judgment: 

1.  For  the  sum  of  two  thousand  doWsLVs,  as  and  for  damages  for  the 
trespasses  committed  by  the  defendants,  as  aforesaid. 

2.  For  an  injunction  perpetually  enjoining  and  restraining  the 
defendants,  and  each  of  them,  from  maintaining  said  structure  and 
platform,  and  from  operating  trains  of  cars  thereon,  as  aforesaid,  in 
front  of  plaintiff's  said  premises,  and  for  a  judgment  directing  the 
removal  of  said  structure  and  platform. 

3.  For  such  other  and  further  relief  as  may  be  just,  with  the  costs 
of  this  action. 

Jones  6^  Smith., 

Attorneys  for  Plaintiff. 
Office  and  P.  O.  Address, 
120  Broadway, 

New  York  City. 

2.  Answer.^ 


1.  For  the  formal  parts  of  answers,  generally,  see  the  titles  Answers  in  Code 
Pleading,  vol.  i,  p.  799;  Pleas. 
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Form  No.  8266.' 

Supreme  Court,  County  oiNew  York. 
John  Watts,  plaintiff,  ^ 

against 
The  Manhattan  Railway  Company  \  Answer, 

and  The  Metropolitan  Elevated 

Railway  Company.,  defendants. 

The  defendants,  answering  the  complaint  of  the  plaintiff  herein. 

First,  Deny  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  each  and  every  allegation  contained  in  the  second,  fourth, 
fifth,  sixth,  thirteenth  and  fifteenth  paragraphs  of  the  complaint 
herein. 

Second.  Admit  that  Sixth  Avenue  was  and  is  a  public  street  in 
the  City  oi  New  York.,  but  deny  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  each  and  every  other  allegation  contained 
in  the  third  paragraph  of  the  complaint  herein. 

Third.  Deny  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegation  contained  in  the  seventh  and  ninth  para- 
graphs of  the  complaint  herein,  that  the  elevated  railroad  of  the 
defendant  the  Metropolitan  Elevated  Railway  Company  runs  past  and 
in  front  of  plaintiff's  premises. 

Fourth.  Deny  the  allegation  contained  in  the  ninth  paragraph  of 
the  complaint  herein,  that  the  defendant  the  Metropolitan  Elevated 
Railway  Company  had  constructed  and  operated  in  said  Sixth  Avenue 
a  railroad  of  different  construction  from  the  present  elevated  rail- 
way; also  deny  that  the  description  of  the  elevated  railway  structure 
in  said  Sixth  Avenue,  given  in  the  ninth  paragraph  of  the  complaint 
herein,  is  a  correct  description  of  said  structure;  also  deny  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  allega- 
tions contained  in  said  ninth  paragraph  of  the  complaint  herein,  that 
the  trains  and  locomotives  of  the  defendants  in  passing  said  premises, 
produce,  and  have  hitherto  produced,  a  flickering  and  obscurity  in 
the  light,  and  deprive,  and  have  hitherto  deprived,  plaintiff  of  the 
beneficial  use  of  such  light  as  does  come  to  said  premises;  also  deny 
the  .  allegation  contained  in  the  ninth  paragraph  of  the  complaint 
herein,  that  the  operation  of  said  railroad  is  not  an  ordinary  use  of 
said  street  authorized  by  law;  also  deny  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  allegation  contained  in  the 
ninth  paragraph  of  the  complaint  herein,  that  the  operation  of  said 
railroad  amounts  to  a  purpresture  of  said  street;  also  deny  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  allega- 
tions contained  in  said  ninth  paragraph  of  the  complaint  herein,  that 
these  defendants  have  constructed  obstructions  in  said  street,  and 
that  the  structures  erected  by  the  defendants,  or  one  of  them,  were 
a  new,  special  and  additional  damage  to  the  plaintiff;  also  deny  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  allega- 
tion contained  in  said  ninth  paragraph  of  the  complaint  herein,  that 
cars  and  engines  have  been  run  upon  said  structure  in  such  a  manner 

1.  The  answer  given  in  Form  No.  of  the  original  pleading  used  in  a  pro- 
8266  in  the  text  is  substantially  a  copy     ceeding  of  this  character, 
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as  to  cause  new  and  additional  damage  to  plaintiff;  also  deny  any 
knowledge  or  information  s\ifficient  to  form  a  belief  as  to  the  allega- 
tion contained  in  the  ninth  paragraph  of  the  complaint  herein,  that 
the  said  stations  therein  mentioned  extend  in  front  of  almost  the 
whole  of  plaintiff's  premises;  also  deny  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  allegation  contained  in  the 
ninth  paragraph  of  the  complaint  herein,  that  one  of  said  stations 
greatly  obstructs  the  passage  of  light  and  air  on  West  Forty-second 
Street;  also  deny  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegation  contained  in  the  ninth  paragraph  of  the 
complaint  herein,  that  the  alleged  pillars  upon  which  said  stations 
rest  stand  upon  foundations  of  masonry  which  are  in  whole  or  in 
part  placed  in  a  vault  in  the  plaintiff's  premises;  also  deny  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  allega- 
tion contained  in  the  said  ninth  paragraph  of  the  complaint  herein, 
that  the  alleged  pillars  were  so  placed  and  constructed  without  permis- 
sion of  the  plaintiff;  also  deny  the  allegation  contained  in  the  tenth 
paragraph  of  the  complaint  herein,  that  the  said  structure  as  it  now 
exists,  and  as  described  in  the.  complaint  herein,  has  been  erected 
and  maintained  without  legal  right;  also  deny  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  allegation  contained 
in  said  tenth  paragraph  of  the  complaint  herein,  that  said  structure 
is  a  special  injury  to  plaintiff  and  his  premises. 

Fifth.  Deny  that  grease,  smoke,  oil,  water,  cinders,  ashes  or  other 
objects^  are  or  were  unnecessarily  poured  from  the  engines  of  pass- 
ing trains  of  the  defendants  upon  said  premises,  as  alleged  in  the 
twelfth  paragraph  of  the  complaint  herein;  also  deny  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  each  and  every  other 
allegation  contained  in  the  twelfth  paragraph  of  the  complaint  herein. 

Sixth.  Deny  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegation  contained  in  the  fourteenth  paragraph  of 
the  complaint  herein,  that  the  plaintiff  herein  has,  or  his  predecessors 
in  title  had,  a  certain  interest  in  Sixth  avenue  in  front  of  said 
premises. 

Seventh.  Deny  each  and  every  allegation  contained  in  the  sixteenth 
paragraph  of  the  complaint  herein,  beginning  with  the  beginning  of 
said  paragraph  and  extending  to  and  including  the  words,  "  have  lit- 
tle, if  any,  pecuniary  responsibility;  "  admit  that  many  actions  have 
been  brought  against  these  defendants  in  this  and  other  Courts  of 
Record  in  the  City  of  New  York,  but  deny  the  allegation  contained 
in  the  sixteenth  paragraph  of  the  complaint  herein,  that  the  equi- 
table interference  of  this  Court  is  necessary ;  also  deny  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  each  and  every  other 
allegation  contained  in  the  sixteenth  paragraph  of  the  complaint 
herein. 

1.  An    allegation    in   the    complaint  passing  trains  to  any  considerable  ex- 

that  grease,  oil   and  water  drop  from  tent  or  to  such  an  extent  as  to  result  in 

passing  trains  and  fall  on  the  street  in  money  damages  capable  of  ascertain- 

front    of    plaintiff's    premises    is    not  ment.       Conkling     v.     Manhattan     R. 

denied  in  the  answer  by  statement  deny-  Co.,    (Supreme    Ct.)    12    N.    Y.    Supp. 

ing  that  grease,  oil  and  water  fall  from  846. 
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Eighth.  Allege  that  the  said  railway  was  constructed  according  to 
law  and  with  the  greatest  care  and  skill,  and  that  the  said  railway  has 
been  maintained  and  operated,  and  still  is  maintained  and  operated, 
according  to  law  and  with  the  greatest  care  and  skill;  that  the  loco- 
motives and  cars  used  thereon  have  the  best  known  appliances  for 
that  purpose,  and  that  the  engineers  and  workmen  employed  thereon 
are  skilful  and  diligent  in  the  performance  of  their  several  duties. 

Ninth.  Allege  that  the  said  structures  were  erected  for  an  elevated 
railway  through  said  street,  pursuant  to  the  laws  of  the  State  of  New 
York,  and  deny  that  such  erection  was  made  in  violation  of  the  Con- 
stitution of  the  State  of  New  York,  or  of  the  United  States,  or  in  viola- 
tion of  any  contract  between  the  City  of  New  York  and  the  plaintifif, 
or  those  from  whom  he  derived  title,  or  any  other  person  whom- 
soever, or  in  breach  of  any  trust  whatever. 

Tenth.  Allege,  upon  information  and  belief,  that  the  plaintiff  is  not 
and  never  has  been  in  possession  of  the  bed  of  said  Sixth  Avenue 
adjoining  and  abutting  upon  said  premises  to  the  centre  of  said 
street,  or  of  any  easement  or  right  therein  whatever,  other  than  such 
as  is  common  to  the  public. 

Eleventh.  Allege  that  the  construction  of  said  railway  structure  in 
said  street  was  begun  by  the  Metropolitan  Elevated  Railway  Company 
in  or  about  the  year  i876,  and  the  same  was  continued  until  the  same 
was  finished,  in  or  about  the  year  i877;  that  the  operation  of  said 
elevated  railway  was  begun  in  or  about  the  year  i877,  and  that  the 
same  has  been  continued  from  that  time  to  the  present;  and  defend- 
ants allege,  upon  information  and  belief,  that  the  plaintiff,  or  his  pre- 
decessor or  predecessors  in  title,  during  all  the  said  time  witnessed 
the  said  construction  and  operation,  but  made  no  objection  or  remon- 
strance against  the  same,  or  interfered  in  any  way  to  prevent  the 
same;  and  defendants  allege,  upon  information  and  belief,  that  the 
plaintiff  herein  is  barred  by  his  own  negligence  and  acquiescence,  and 
by  the  negligence  and  acquiescence  of  his  predecessor  or  predeces- 
sors in  title,  and  by  the  lapse  of  time,  from  maintaining  this  action. 

Twelfth.  Allege,  upon  information  and  belief,  that  for  the  pre- 
tended injuries  or  causes  of  action  alleged  in  the  complaint,  the  plain- 
tiff has  a  complete  and  adequate  remedy  at  law,  and  that  the  plaintifif 
has  no  right  to  invoke  the  equitable  interference  of  this  Court.  ^ 

Thirteenth.  These  defendants,  further  answering,  allege  that  the 
defendant  herein  the  Manhattan  Railway  Company  is  a  corporation 
duly  incorporated,  organized,  and  existing  under  and  by  virtue  of  an 
act  of  the  Legislature  of  the  State  of  New  York,  passed  June  iSth, 
1875,  being  Chapter  606  of  the  Laws  of  1875,  and  the  acts  amenda- 
tory thereof  and  supplemental  thereto;  that  the  defendant  herein  the 
Metropolitan  Elevated  Railway  Company  is  a  corporation  duly  incor- 

1.  A  defendant  in  an  equitable  action  Cook,    108    N.    Y.    504;    Ostrander   v. 

cannot  avail  himself  of  the  defense  that  Weber,   114   N.   Y.  95;  Buffalo   Stone, 

the  plaintiff  has  an  adequate  remedy  at  etc.,  Co.  v.  Delaware,  etc.,  R.  Co.    130 

law,  unless  it  is  pleaded  in  the  answer.  N.  Y.  152;    Watts  v.  Adler,   130  N.  Y, 

Reynes    v.    Dumont,    130    U.    S.    354;  646;  Tucker  v.  Manhattan   R,   Co.,  78 

Brown  v.  Lake  Superior  Iron  Co.,  134  Hun   (N.   Y.)  439;    Beach  on    Modern 

U.  S.  530;  Truscottz'.  King,  6  N.  Y.  147;  Equity  Practice,  vol.  i,  §  13. 
Cox  V.  James,  45  N.  Y.  557;  Mentz  v. 
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porated,  organized  and  existing  under  and  by  virtue  of  acts  of  the 
Legislature  of  the  State  of  New  York,  being  Chapter  885,  Laws  of 
1872;  Chapter  837,  Laws  of  1873;  Chapter  275,  Laws  of  1874;  and 
Chapter  606,  Laws  of  1875,  and  the  acts  amendatory  thereof  and  sup- 
plemental thereto;  that  in  accordance  with  the  provisions  of  the  said 
acts,  Commissioners  were  duly  appointed  who  designated  a  route  for 
the  Metropolitan  Elevated  Railway  Company,  then  known  as  the  Gilbert 
Elevated  Railway  Company;  that  part  of  said  route  was  through  said 
Sixth  Avenue  and  in  front  of  the  premises  described  in  the  complaint 
herein;  that  in  accordance  with  the  provisions  of  Chapter  606  of 
the  Laws  of  1875,  five  Commissioners  were  duly  appointed  by  the 
Mayor  of  the  City  of  New  York,  all  of  whom  duly  accepted  the  ap- 
pointment; and  that  such  proceedings  were  thereupon  had  by  the 
said  Commissioners  that  they  did  fix,  determine,  and  locate  a  route 
for  the  defendant  the  Metropolitan  Elevated  Railway  Company,  in  all 
respects  coinciding  with  the  route  designated  and  authorized  by  the 
first  three  above-mentioned  acts  of  the  Legislature  and  by  Commis- 
sioners appointed  under  and  by  authority  of  the  said  first  three 
above-mentioned  acts  of  the  Legislature;  the  said  Commissioners  did 
decide  upon  a  plan  for  the  construction  and  operation  of  a  railway, 
with  its  stations,  stairways,  platforms,  and  all  the  necessary  appur- 
tenance and  appliances  belonging  thereto  along  the  said  route,  and 
did  impose  upon  and  in  respect  to  the  building,  maintaining,  and 
operating  of  the  said  railway,  with  its  stations,  stairways,  platforms, 
and  all  necessary  appurtenances  and  appliances  belonging  thereto, 
certain  conditions  and  requirements  set  forth  in  a  certain  resolution 
duly  passed  by  the  said  Commissioners,  and  filed  in  the  office  of  the 
said  Mayor  of  the  City  of  New  York;  that  on  about  the  6th  day  of 
September,  iS75,  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York  duly  consented  to  the  erection,  maintenance  and  operation 
of  the  said  railway,  with  the  stations,  stairways,  platforms  and  all  the 
necessary  appurtenances  and  appliances  belonging  thereto  of  the 
defendant  the  Metropolitan  Elevated  Railway  Company,  along  the  route 
designated  as  aforesaid;  that  the  defendant  Xh^  Metropolitan  Elevated 
Railway  Company  made  and  executed  a  lease  of  its  railway  to  the 
defendant  the  Manhattan  Railway  Company,  on  the  20th  day  of  May, 
i879;  that  by  virtue  of  the  several  acts  of  the  Legislature  aforesaid, 
and  the  acts  amendatory  thereof  and  supplemental  thereto  aforesaid, 
and  by  virtue  of  the  authority  and  consent  of  the  State  of  New 
York,  and  of  the  Corporation  of  the  City  of  New  York,  granted  to  and 
conferred  upon  the  defendants  as  aforesaid,  these  defendants  were  and 
are  duly  authorized  to  build  the  foundations,  superstructures,  and  all 
other  structures  built  by  them  or  either  of  them,  and  described  in  the 
complaint  herein;  and  that  said  railway  structures  were  constructed 
according  to  law,  and  with  the  greatest  care  and  skill,  and  in  accord- 
ance with  the  plans,  specifications  and  requirements  of  the  Com- 
missioners aforesaid,  and  that  these  defendants  were  and  are  duly 
authorized  to  equip  the  same  with  cars,  locomotives  and  other  inci- 
dents of  an  elevated  steam  railway,  as  they  have  been  equipped, 
and  to  use  and  operate  the  said  structures  as  they  have  been  used 
and  operated,  and  that  such  construction,  use  and  operation  have 
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been  made  in  the  most  careful  and  skilful  manner  in  which  it  was 
and  is  possible  to  construct,  use,  and  operate  the  same  in  the  street 

i  mentioned  in  the  complaint. 

T      Fourteenth.    These   defendants,  further  answering,   allege,   upon 

■  information  and  belief,  that  before  the  commencement  of  this  action 
'  and  on  or  about  the  first  day  oi  July,  i885,  William  T.  Moore,  the 
.  then  alleged  owner  in  fee  simple  of  a  part  of  the  premises  described 

in  the  complaint  herein,  together  with  Henrietta,  his  wife,  executed, 

duly  acknowledged,  and  delivered  to  the  Greenwich  Savings  Bank  a 

mortgage  upon  a  part  of  the  premises  described  in  the  complaint 

'  herein,  to  secure  the  payment  of  a  large  sum  of  money,  to  wit,  the 

^  sum  of  $15,000  with  interest;  that  said  mortgage  was  duly  recorded 

■  in  the  office  of  the  Register  of  the  City  and  County  of  New  York, 
and  that  the  samq  remains  undischarged  of  record,  and  that  the 
owner  thereof  has  not  been  made  a  party  to  this  action. 

Fifteenth.  These  defendants,  further  answering,  allege,  upon 
information  and  belief,  that  there  is  a  defect  of  parties  plaintiff  or 
defendant  herein  in  that  one  Williatn  Sperb,  Jr.,  has,  or  his  heirs, 
devisees,  or  grantees  have,  or  claim  to  have,  a  certain  interest  in  the 
premises  described  in  the  complaint  herein;  that  the  said  Sperb  is, 
or  his  heirs,  devisees,  or  grantees  are,  necessary  and  material  parties 
to  this  action,  and  these  defendants  object  that  said  Sperb,  has  not, 
and  his  heirs,  devisees,  and  grantees  have  not,  been  made  parties  to 
this  action. 

Sixteenth.  These  defendants,  further  answering,  allege,  upon 
information  and  belief,  that  before  the  commencement  of  this  action, 
and  on  or  about  \\\&  first  day  of  May,  iS88,  William  Sperb,  Jr.,  being 
then  the  alleged  owner  of  part  of  the  premises  described  in  the  com- 
plaint herein,  and  known  as  number  107  West  Jf2d  Street,  in  the  City 
of  New  York,  executed,  duly  acknowledged,  and  delivered  a  lease  of 
said  premises  to  Samuel  Love  for  a  long  term  of  years,  to  wit,  for  a 
term  of  five  years  from  the  first  day  of  May,  i888,  at  a  fixed  rental; 
that  the  said  Love  thereupon  entered  into  possession  of  said  premises 
and  remains  in  possession  thereof  at  the  present  day,  rendering  and 
paying  therefor  the  said  fixed  rental;  that  the  plaintiff  herein  is  not 
in  possession  of  the  said  premises  and  will  not  come  into  possession 
thereof  until  the  expiration  of  the  said  lease. 

Seventeenth.  Allege,  upon  information  and  belief,  that  the  pre- 
tended cause  or  causes  of  action  set  forth  in  the  complaint  herein 
did  not,  nor  did  any  of  them,  accrue  to  the  plaintiff  herein,  or  his 
predecessor  or  predecessors  in  title,  within  six  years  next  preceding 
the  commencement  of  this  action.^ 

Eighteenth.  Allege,  upon  information  and  belief,  that  the  pre- 
tended cause  or  causes  of  action  set  forth  in  the  complaint  herein  did 
not,  nor  did  any  of  them,  accrue  to  the  plaintiff  herein,  or  his  prede- 
cessor or  predecessors  in  title,  within  ten  years  next  preceding  the 
commencement  of  this  action.^ 

1.  Statute  of  Limitations  —  With  Refer-  the  commencement  of  the  action.  Mar- 
ence  to  Past  or  Rental  Damages.  —  The  tin  v.  Manhattan  R.  Co.,  63  Hun  (N. 
period  of  limitation  applicable  to  past  Y.)  350;  Galway  v.  Metropolitan  El.  R. 
or  rental  damages  is  six  years  prior  to     Co.,  128  N.  Y.  147;  Cornell  v.  New  York 
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Wherefore  defendants  demand  that  the  complaint  herein  be  dis- 
missed, with  costs. 

DavieSy  Short  dr'  Townsend, 

Attorneys  for  Defendants,  • 
32  Nassau  Street, 
New  York  City. 
(  Verification,  y- 

3.  Decision.2 

Form  No.  8  2  6  7 .» 

Supreme  Court,  County  of  New  York. 
John  Watts,  plaintiff, 
against 
The  Metropolitan  Elevated  Railway  \  Decision. 

Company     and    The    Manhattan 

Railway  Company,  defendants. 

This  case  having  been  tried  at  a  Special  Term  of  this  Court  at 
Part  //.  thereof,  on  the  6th  and  9th  days  oi  December,  iS95,  and  the 
parties  having  appeared  by  counsel,  and  the  evidence  presented 
having  been  duly  heard  and  considered,  the  court  makes  this 
decision,  stating  concisely  the  grounds  upon  which  the  issues  in  this 
case  are  hereby  decided,  to  wit: 

The  plaintiff  is  entitled  to  an  injunction  restraining  the  defend- 
ants, jointly  and  severally,  from  the  further  maintenance  and  opera- 
tion, and  any  new  construction  of  their  elevated  railroad  in  front  of 
the  plaintiff's  premises,  Nos.  7S7,  739,  7J^1,  7^3  and  7J^5  Sixth  Avenue, 
in  the  City  oi  Ne7v  York;  but  said  injunction  shall  not  issue  for  a 
period  of  sixty  days  after  the  service  upon  defendants'  attorneys  of 
a  copy  of  the  judgment  to  be  entered  upon  this  decision  with  notice 
of  entry  thereon;  and  upon  tender  to  the  plaintiff  within  sixty  days 
after  the  said  service,  upon  a  notice  of  at  least  10  days,  of  the  sum 
of  twenty  thousand  dollars  and   interest  thereon  from  December  9th^ 


El.  R.  Co.,  (Supreme  Ct.)  13  N.  Y.  Supp. 
511;  Kearney  v.  Metropolitan  El.  R. 
Co.,  (Super.  Ct.)  14  N.  Y.  St.  Rep.  854. 
Damages  may  be  recovered  for  the 
whole  period  of  six  years  prior  to  the 
commencement  of  the  action,  even 
though  during  the  earlier  portion  of 
said  period  the  property  was  held 
by  a  tenant  under  a  lease  made  prior 
to  the  six-year  period,  provided, 
however,  that  the  lease  was  made 
after  the  construction  of  the  elevated 
road,  so  as  to  give  the  cause  of  action 
to  the  lessor.  Hamilton  v.  Manhattan 
R.  Co.,  58  N.  Y.  Super.  Ct.  17;  Conk- 
ling  V.  Manhattan  R.  Co.,  (Supreme 
Ct.)  12  N.  Y.  Supp.  846. 

With  Referetice  to  Future  or  Fee  Dam- 
ages.—  An  action  for  an  injunction  or 
the  alternative  fee  damages  is  not 
barred  by  any  period  short  of  twenty 


years.  Galway  z/.  Metropolitan  El.  R. 
Co.,  128  N.  Y.  144.  Whether  an  ele- 
vated railroad  company  can  by  twenty- 
years  user  acquire  a  prescriptive  right 
to  maintain  and  operate  its  railroad 
has  not  yet  been  directly  determined. 
See  American  Bank  Note  Co.  v.  New 
York  El.  R.  Co.,  129  N.  Y.  262. 

Necessity  of  Pleading  Statute.  —  On 
the  question  whether  the  statute  of  limi- 
tations must  be  pleaded  in  order  to  be 
available,  see  13  Am.  &  Eng.  Encycl.  of 
L.,  p.  769;  N.  Y.  Code  Civ.  Proc,  §  413. 

1.  For  forms  of  verification  see  the 
title  Verifications. 

2.  For  the  formal  parts  of  judgments, 
generally,  see  the  title  Judgments. 

3.  The  decision  given  in  Form  No. 
8267  in  the  text  is  substantially  a  copy 
of  the  original  rendered  in  a  proceed- 
ing of  this  character. 
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i8P5,  the  date  of  the  last  day  of  the  trial  of  this  action,^  the  plaintiff 
shall  deliver,  or  cause  to  be  delivered,  to  the  defendants,  a  convey- 
ance and  release  from  the  plaintiff  duly  executed  by  him,  and  all 
other  persons  having  any  title  to  or  lien  upon  said  premises,  con- 
veying and  releasing  to  the  defendants  the  right  to  use  the  street  in 
front  of  or  adjoining  the  said  premises  for  the  maintenance  of  the 
defendants' present  structure  and  station,  and  the  operation  of  the 
defendants'  railroad  as  at  present  constructed,  maintained,  and 
operated  by  the  defendants,  and  a  release  by  the  plaintiff,  of  all 
future  damages  to  be  incurred  by  the  plaintiff,  or  his  assigns,  from 
the  maintenance  of  the  defendants'  structure  and  station  and  the 
operation  of  the  defendants'  railroad  in  front  of  or  adjoining  the 
plaintiff's  premises  as  the  same  is  at  present  operated  and  main- 
tained; and  in  the  event  that  said  money  is  so  tendered  to  the  plain- 
tiff, the  injunction  herein  provided  for  shall  not  issue.  The  tenders 
aforesaid  may  be  made  by  or  to  the  attorneys  for  the  respective 
parties.  The  injunction  granted  herein  shall  be  wholly  inoperative 
if,  before  the  time  fixed  for  the  commencement  thereof,  the  defend- 
ants shall  have  obtained,  by  purchase  or  due  process  of  law,  the 
right  to  maintain  and  operate  their  elevated  railroad  in  said  Sixth 
Avenue  in  front  of  said  premises. 

The  plaintiff  is  entitled  to  recover  from  the  defendants,  jointly 
and  severally,  the  sum  oi  fifteen  thousand  two  hundred  sixty-seven  and 
six  one-hundredths  dollars,  as  and  for  the  rental  damages  sustained 
by  the  plaintiff  in  respect  of  all  the  premises  described  in  the  com- 
plaint, said  damages  having  been  suffered  by  reason  of  the  construc- 
tion, maintenance,  and  operation  of  the  defendants'  railroad  in  Sixth 
Avenue  in  front  of  the  said  premises,  together  with  the  costs  of  this 
action,  including  an  extra  allowance  of  one  hundred  and  fifty  dollars. 

The  grounds  of  this  decision  are  as  follows: 

The  plaintiff  became  the  owner  prior  to  i876>  and  ever  since  said 
date  has  remained  seised  and  possessed  in  fee  simple  of  the  premises 
Nos.  ISl,  739,  741  and  74.3  Sixth  Avenue,  being  more  particularly 
described  in  the  complaint;  and  as  such  owner  he  is,  and  since 
said  dates  has  been  entitled  to,  as  appurtenant  to  said  premises, 
easements  of  light,  air,  and  access  in  and  to  the  said  Sixth 
Avenue  in  front  of  said  premises.  The  defendant  the  Metropolitan 
Elevated  Railway  Company  constructed  in  front  of  the  premises 
described  in  the  complaint  an  elevated  railway  structure  in  or  about 
the  years  i877  to  i87^,  and  in  or  about  the  year  \%80  leased  said  rail- 
road to  the  defendant  the  Manhattan  Railway  Company,  since  when 
it  has  been  operated  by  the  said  Manhatta?t  Railway  Company  as  a 
steam  elevated  railway,  and  is  so  operated  now.  Said  railroad  is  so 
constructed,  maintained  and  operated  as  to  constitute  since  its  con- 
struction, and  does  now  constitute,  a  use  inconsistent  with  the  ordi- 

1.  The  measure  of  relief  in   equity  is  280;    Peck  v.    Goodberlett,    109    N.  Y. 

adapted  to  the  situation  at  the  close  of  i8g;  Spears  v.  New  York,  87  N.  Y.  359; 

the  trial.     Van  Allen  v.  New  York  El.  Madison  Ave.  Baptist  Church  v.  Baptist 

R.    Co.,    144    N.   Y.   179;   Kilbourne    v.  Church   of    Oliver  Street,  73  N.  Y.  95; 

Sullivan  County,  137  N.  Y.  178;  Lynch  Ostrom  v.  Greene,  20  Misc.  Rep.  (N.  Y. 

V.   Metropolitan  El.   R.  Co.,  129  N.  Y.  Supreme  Ct.)  187. 

471  Volume  7. 


8267.  ELEVATED  RAILROADS.  8268. 

nary  street  use  of  the  avenue  upon  which  plaintiff's  premises  are 
situated,  and  a  trespass  upon  the  plaintiff's  premises.  By  such  use 
the  easements  of  light,  air,  and  access  in  and  to  the  plaintiff's  prem- 
ises have  been  interfered  with,  and  a  portion  thereof  taken  and  used, 
and  are  now  in  the  possession  of  the  defendants,  without  the  consent 
of  the  plaintiff  or  his  predecessors  in  title,  and  without  compensation 
having  been  made  therefor.  By  the  taking  of  the  easements  afore- 
said, the  plaintiff  has  suffered  over  and  above  the  value  of  any  and 
all  general  and  special  benefits,  a  loss  in  rental  value  amounting  in 
total  \.o  fifteen  thousand  two  hundred  sixty-seven  and  six  one-hu?idredths 
dollars.  While  the  value  of  that  portion  of  the  easements  of  light, 
air,  and  access,  taken  by  the  defendants,  in  and  of  itself,  separated 
from  the  adjoining  premises,  is  merely  nominal,  that  taking  has 
decreased  the  rental  value  of  the  adjoining  premises  not  taken,  as 
hereinbefore  stated;  and  the  fee  value  of  the  premises  not  taken,  if 
the  railroad  had  not  interfered  with  these  easements,  would  have 
been  twenty  thousand  dollars  more  than  it  is,  after  considering  and 
deducting  all  general  and  special  benefits  to  said  premises  of  what- 
soever nature. 

Judgment  is  directed  in  favor  of  the  plaintiff  in  conformity  with 
this  decision. 

Dated  New  York,  May  J^th,  i896.      • 


Miles  Beach,  J.  S.  C. 


4.  Judgment.^ 

Form  No.  8268." 


At  a  Special  ^txva.,  Part  VII.,  of  the  Supreme  Court  of  the  State 
of  New  York,  held  in  and  for  the  County  of  New  York,  at  the  County 
Court  House  in  New  York  City,  on  the  11th  day  of  May,  iS96. 

Present — Honorable  Miles  Beach,  Justice. 
John  Watts,  plaintiff, 
against 
The  Metropolitan  Elevated  Railway  \  Judgment. 

Company    and     The    Manhattan 

Railway  Company,  defendants. 

The  issues  in  the  above  entitled  action  having  been  tried  at  a 
Special  Term  of  this  court,  held  by  the  Honorable  Miles  Beach, 
Justice,  and  he,  on  the  Jfih  day  of  May,  i896,  having  made  and  filed 
his  decision  herein  containing  his  findings  of  fact  and  conclusions  of 
law,  with  a  direction  for  the  entry  of  a  judgment  as  herein  set  forth, 
and  the  plaintiff's  costs  having  been  taxed  at  the  sum  of  three  hundred 
ninety- five  and 6 Jf.- 100  dollars,  including  an  extra  allowance; 

Now,  on  motion  of  W.  G.  Peck,  attorney  for  the  plaintiff,  it  is 
hereby  adjudged: 

First.  That  John  Watts,  the  plaintiff  herein,  recover  of  the  Metro- 
politan Elevated  Railway  Company  and  the  Manhattan  Railway  Com- 

1.  For  the  formal  parts  of  judgments,  of  the  original  entered  in  a  proceeding 
generally,  see  the  title  Jijdgments.  of  this  character. 

2.  The  judgment  given  in  Form  No.  For  another  precedent  of  such  a  judg- 
8268  in  the  text  is  substantially  a  copy  ment  see   McKee  v.  New  York   El.  R. 
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pany,  the  defendants  herein,  jointly  and  severally,  the  sum  of 
fifteen  thousand  two  hundred  and  sixty-seven  and  6-100  dollars 
(^15,267.06),  the  amount  of  rental  damage  sustained  by  the  plaintiff 
during  the  period  for  which  he  is  entitled  to  recover,  by  reason  of  the 
construction,  maintenance  and  operation  of  the  defendants'  elevated 
railroad  in  Sixth  Avenue  in  the  City  of  JVe7£'  York,  in  front  of  plain- 
tiff's premises,  described  in  the  complaint,  known  as  numbers  737, 
739,  7Ji.l,  7Jt3  and  7^5  Sixth  Avenue;  and  the  further  sum  of  three 
hundred  ninety-five  and  5Jf-100  dollars  for  his  costs  and  disbursements, 
including  an  extra  allowance,  amounting  in  total  to  the  sum  oi  fifteen 
thousand  six  hundred  and  sixty-two  and  60-100  dollars,  and  that  the 
plaintiff  have  execution  therefor. 

Second.  That  the  defendants  above  named  be,  and  they  hereby 
are,  jointly  and  severally,  enjoined  and  restrained  from  the  further 
construction  and  maintenance  and  operation  of  their  elevated  rail- 
road in  Sixth  Avenue,  in  front  of  the  plaintiff's  premises,  situated 
on  Sixth  Avenue,  in  the  City  of  N'e7v  York,  being  known  as  numbers 
737,  739,  741,  743  and  745  Sixth  Avenue,  and  more  particularly 
described  in  the  complaint  herein;  but  said  injunction  shall  not  issue 
until  a  period  of  sixty  days  has  elapsed  after  the  service  upon  defend- 
ants' attorneys  of  a  copy  of  this  judgment  with  notice  of  entry  thereof. 

Third.  That  upon  tender  to  the  plaintiff  within  sixty  days  from 
the  date  of  service  of  a  copy  of  this  judgment  with  notice  of  entry 
thereof,  upon  a  notice  of  at  least  ten  days,  of  the  sum  of  twenty  thou- 
sand dollars  {^0,000^  and  interest  thereon  from  December  9,  i895, 
the  date  of  the  last  day  of  the  trial  of  this  action,^  the  plaintiff  shall 
deliver  or  cause  to  be  delivered  to  the  defendants  a  conveyance  and 
release  from  the  plaintiff,  duly  executed  by  him  and  all  other  per- 
sons having  any  title  to  or  lien  upon  said  premises,  conveying  and 
releasing  to  the  defendants  the  right  to  use  the  street  in  front  of  or 
adjoining  the  said  premises  for  the  maintenance  of  the  defendants' 
present  elevated  railroad  structure  and  station,  and  the  operation 
of  the  defendants'  said  railway  as  at  present  constructed,  maintained 
and  operated  by  the  defendants;  and  a  release  by  the  plaintiff  of  all 
future  damages  to  be  incurred  by  the  plaintiff,  or  his  assigns,  from 
the  maintenance  of  the  defendants'  structure  and  station,  and  the 
operation  of  defendants'  railway  in  front  of,  or  adjoining,  the  plain- 
tiff's premises,  as  the  same  is  at  present  operated  and  maintained; 
and  a  conveyance  of  plaintiff's  easements  of  light,  air  and  access, 
taken  and  appropriated  by  the  defendants  in  the  construction,  main- 
tenance, and  operation  of  the  said  railway,  as  now  constructed, 
maintained  and  operated  in  front  of  and  adjoining  plaintiff's  said 
premises;  and  in  the  event  that  said  money  is  so  tendered  to  the 
plaintiff,  or  defendants  within  said  sixty  days  obtain  by  purchase 
or  due  process  of  law  the  right  to  maintain  and  operate  their  elevated 

Co.,   79    Hun   (N.    Y.)    366.      Compare  R.  Co.,   144  N.  Y.    179;   Kilbourne   v. 

also  McKee    v.  New  York  El.  R.   Co.,  Sullivan  County,  137  N.  Y.  178;  Lynch 

79  Hun  (N.  Y.)  614.  V.  Metropolitan  El.  R.  Co.,   129  N.  Y. 

1.  The  meastire  of  relief  in  equity  is  280;  Peck  v.   Goodberlett,    log   N.  Y. 

adapted  to  the  situation  at  the  close  of  189;  Spears  v.  New  York,  87  N.  Y.  359; 

the  trial.     Van  Allen  v.  New  York  El.  Madison  Ave.  Baptist  Church  v.  Bap- 
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road  in  said  Sixth  Avenue  in  front  of  said  premises,  no  injunction 
shall  issue  herein.  The  tenders  herein  provided  for  may  be  made 
by  and  to  the  attorneys  for  the  respective  parties  herein. 

Fourth.  Either  party  to  this  action  may  move  at  the  foot  of  the 
judgment  for  further  directions  as  to  the  enforcement  of  the  same. 

Fifth.  Execution  to  enforce  the  money  judgment  herein  is  stayed 
for  thirty  days  from  the  date  of  the  service  of  notice  of  entry  of  this 
judgment. 

Miles  Beach,  J.  S.  C. 

Henry  D.  Purroy,  Clerk, 

III.  CONDEMNATION  PROCEEDINGS.^ 

1.  Petition.2 

Form  No.  8269.* 

Supreme  Court  of  the  State  of  New  York,  County  of  JVew  York. 

In  the  Matter  of  the  Application  of  the  Manhattan " 

Railway  Compa?ty,  Plaintiff,* 

against 

Henry  M.  Taber,  Cornelia  F.  M.  Taber,  Adelaide 

H.  Toel,  Florence  T.  Holt,  Henry  Taber,  Edward 

M.   Taber,  Charles  Taber,  Robert  S.  Taber,  and 

the  Orphan  Asylum   Society  located  in   the    City 

of  New  York,   Defendants,'*  relative  to  acquir- 
ing title  to  certain  real  property  in  the  City  and 

County  of  Neiv  York. 
To  the  Supreme  Court  of  the  State  of  New  York: 

The  above-named  plaintiff,  by  this  its  petition,  alleges  upon  in- 
formation and  belief  as  follows: 

I.  The  New  York  Elevated  Railroad  Company  was  formed  as  a  rail- 
road corporation  in  the  year  i87-?  under  an  act  of  the  legislature  of 
the  State  of  New  York,  passed  April  2nd,  1850,  and  entitled  "An  act 
to  authorize  the  formation  of  railroad  corporations  and  to  regulate 
the  same,"  by  the  filing  and  recording  of  articles  of  association  in  the 
office  of  the  Secretary  of  State. 

II.  The  West  Side  and  Yonkers  Patent  Railway  Company  was  formed 
as  a  railroad  corporation  in  the  year  i2,66,  under  an  act  of  the  said 
legislature,  passed  April  20th,  1866,  and  entitled  "An  act  supple- 
mentary to  the  act  entitled  '  An  act  to  authorize  the  formation  of 
railroad  corporations  and  to  regulate  the  same,'  passed  April  2nd, 

tist  Church  of  Oliver  Street,  73  N.  Y.  Equity,   vol.    3,    p.   417;    Complaints, 

95:  Ostrom  V.  Greene,  20   Misc.   Rep.  vol.  4,  p.   1019;  Declarations,  vol.  6, 

(N.  Y.  Supreme  Ct.)  187.  p.  344- 

1.  Condemnation  Proceedings.  —  For  3.  The  petition  given  in  Form  No. 
forms  relating  to  condemnation  pro-  8269  in  the  text  is  copied  from  the 
ceedings,  generally,  see  the  title  Emi-  record  in  Manhattan  R.  Co.  v.  Taber, 
NENT  Domain.  78  Hun  (N.  Y.)  434. 

2.  For  the  formal  parts  of  bills  in  4.  As  to  parties  in  condemnation  pro- 
equity,  complaints  and  declarations,  ceedings,  see  N.  Y.  Code  Civ.  Proc,  § 
generally,    see    the     titles     Bills    in     3358;  also  the  title  Eminent  Domain. 
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1850,"  by  the  filing  and  recording  of  articles  of  association  in  the 
office  of  the  Secretary  of  State. 

III.  By  an  act  of  the  said  legislature,  passed  April  22nd,  1867, 
entitled  "  An  act  to  provide  for  the  construction  of  an  experimental 
line  of  railway  in  the  Counties  of  New  York  and  Westchester,"  and 
known  as  Chapter  489  of  the  Laws  of  1867,  to  which  act  plaintiff 
prays  leave  to  refer,  hereby  making  the  same  a  part  of  this  petition, 
the  said  West  Side  and  Yonkers  Patent  Railway  Company  was  author- 
ized, upon  compliance  with  certain  requirements  in  the  last-men- 
tioned act  expressed,  and  which  were  duly  complied  with,  to  construct, 
maintain  and  operate  an  elevated  railway  in  certain  streets,  includ- 
ing Greenwich  Street  and  Ninth  Avenue,  in  the  City  oi  New  York. 
By  an  act  of  the  said  legislature,  passed  June  3rd,  1868,  entitled  "An 
act  supplementary  to  Chapter  489  of  the  Laws  of  1867,  and  to  pro- 
vide for  the  collection  and  application  of  revenue  in  the  County  of 
New  York,  in  certain  cases,"  and  known  as  Chapter  855  of  the  Laws 
of  1868,  to  which  act  plaintiff  prays  leave  to  refer,  hereby  making 
the  same  a  part  of  this  petition,  the  said  West  Side  and  Yonkers 
Patent  Railway  Company  was  authorized  to  adopt  such  form  of  motor 
upon  such  elevated  railway  as  should  be  recommended  or  approved 
by  a  majority  of  commissioners  who  had  been  duly  appointed  pursu- 
ant to  said  act.  Chapter  489  of  the  Laws  of  1867.  On  February  9th, 
1 87-?,  a  majority  of  said  commissioners  duly  approved  and  authorized 
the  use  of  steam  as  a  motive  power  upon  such  elevated  railway, 
and  driving  by  such  power  a  dummy  engine  with  cars  attached 
thereto. 

IV.  The  said  The  Neiv  York  Elevated  Railroad  Company  acquired, 
by  purchase  under  mortgage  foreclosure  and  sale  and  other  transfer, 
all  the  rights,  powers,  privileges,  and  franchises  of  the  said  West  Side 
and  Yonkers  Patent  Railway  Company,  and  was  confirmed  in  the 
possession  and  enjoyment  thereof,  as  fully  and  at  large  as  they  were 
granted  by  the  acts  aforesaid,  by  an  act  of  the  said  legislature,  passed 
June  17th,  1875,  entitled  "An  act  to  authorize  and  require  The  New 
York  Elevated  Railroad  Company  to  continue  and  complete  its  rail- 
road in  the  City  of  New  York,  and  to  regulate  the  construction, 
operation  and  management  thereof,"  and  known  as  Chapter  595  of 
the  Laws  of  1875,  to  which  act  plaintiff  prays  leave  to  refer,  hereby, 
making"  the  same  a  part  of  this  petition. 

V.  In  pursuance  of  authority  conferred  by  statute  as  aforesaid,  an 
elevated  steam  railway  was,  before  June  18th,  iS75,  lawfully  con- 
structed in  Greenwich  Street  and  Ninth  Avenue  in  the  City  of  New 
York,  and  before,  on,  and  continually  after  the  last-mentioned  date, 
operated  by  means  of  cars  drawn  by  steam  motors;  which  railway 
was,  on  said  June  18th,  i875,  and  continuously  thereafter  until  after 
determination  of  the  routes  hereinafter  mentioned,  lawfully  owned, 
maintained,  and  operated  by  the  said  The  New  York  Elevated  Rail- 
road Company. 

VI.  Pursuant  to  an  act  of  the  said  legislature,  passed  June  i8th, 
.1875,  entitled  "  An  act  further  to  provide  for  the  construction  and 
operation  of  a  steam  railway  or  railways  in  the  counties  of  the  state," 
known    as    Chapter   606  of  the  Laws  of  1875,  commissioners  were 
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appointed  with  authority  to  determine,  and  who  determined,  routes 
by  which  the  said  elevated  steam  railway  of  the  said  The  New  York 
Elevated  Railroad  Company^  then  in  actual  operation,  might  connect 
with  other  steam  railways  and  the  depots  thereof,  and  with  steam 
ferries,  and  with  authority  to  decide,  and  who  decided,  upon  plans 
for  the  construction  of  an  elevated  railroad  upon  said  routes,  and 
with  authority  to  impose,  and  who  imposed,  certain  requirements 
and  conditions  in  respect  to  the  building  of  said  railroad  upon  said 
routes. 

VII.  The  said  The  New  York  Elevated  Railroad  Company  duly  com- 
plied with  all  the  requirements  and  conditions  imposed  upon  it  by 
and  pursuant  to  the  constitution  and  statutes  of  the  State  of  New 
York,  and  constructed,  maintained,  and  operated  a  railroad,  which  it 
was  duly  authorized  to  construct,  maintain,  and  operate,  upon  routes 
so  determined,  including  Pearl  street  in  front  of  the  lots  and  prem- 
ises hereinafter  described,  in  the  City  oi  New  York,  and  continued  to 
maintain  and  operate  the  same  until  February  3rd,  i890. 

VIII.  Plaintiff  is  a  railroad  corporation  created  by  the  laws  of  the 
State  of  New  York  on  or  about  December  SOth,  i875,  by  the  filing 
under  and  pursuant  to  the  provisions  of  an  act  passed  June  i8th, 
1875,  entitled  "An  act  further  to  provide  for  the  construction  and 
operation  of  a  steam  railway  or  railways  in  the  counties  of  the  State," 
and  known  as  Chapter  606  of  the  Laws  of  1875,  in  the  office  of  the 
Secretary  of  State  of  the  State  of  Ne7v  York,  of  a  certificate  of  five 
commissioners,  appointed  pursuant  to  the  last-mentioned  act,  veri- 
fied by  the  oath  of  three  of  said  commissioners  before  a  justice  of  the 
Supreme  Court,  setting  forth  the  articles  of  association  and  the 
organization  of  the  said  Manhattan  Railway  Company,  and  said  articles 
and  a  duplicate  of  the  same  in  the  office  of  the  Clerk  of  the  County 
of  New  York,  under  and  pursuant  to  the  provisions  of  section  9  of 
the  last-mentioned  act. 

IX.  On  August  1st,  1884,  the  said  The  New  York  Elevated  Railroad 
Company  leased  its  railroads  and  other  property  in  the  City  oi  New 
York,  excepting  such  franchises,  rights,  and  privileges  as  were  or 
might  be  necessary  to  preserve  its  corporate  existence  or  organiza- 
tion, and  excepting  its  interest  in  the  covenants  and  conditions  of 
the  lease,  to  the  plaintiff,  for  the  term  of  nine  hundred  and  ninety-nine 
years  reckoned  ivovn.  November  1st,  iS75. 

X.  Before  February  3rd,  iS90,  the  plaintiff,  being  the  lessee  of  the 
said  elevated  railroads  of  the  said  The  New  York  Elevated  Railroad 
Company,  took,  pursuant  to  the  provisions  of  an  act,  passed  April  3rd, 
1867,  entitled  "An  act  in  relation  to  railroads  held  under  lease,"  and 
known  as  Chapter  254  of  the  Laws  of  1867,  as  amended  by  Chapter 
503  of  the  Laws  of  1879,  a  surrender  or  transfer  of  the  whole  of  the 
capital  stock  of  the  stockholders  of  the  latter  company,  and  issued 
in  exchange  therefor  its  own  capital  stock  on  terms  and  conditions 
agreed  upon  between  the  plaintiff  and  the  said  The  New  York  Ele- 
vated Railroad  Company. 

XI.  On  February  3rd,  iS90,  a  certificate  that  the  whole  of  the 
capital  stock  of  the  stockholders  of  the  said  The  New  York  Elevated 

,  Railroad  Company  had  been  so  surrendered  or  transferred,  was  filed 
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in  the  office  of  the  Secretary  of  State,  under  the  common  seal  of  the 
plaintiff,  pursuant  to  the  provisions  of  the  said  act.  Chapter  254  of 
the  Laws  of  1867. 

XII.  Plaintiff's  name  is  Manhattan  Railway  Company.,  its  principal 
pla'ce  of  business  is  at  No.  7i  Broadway,  New  York  City,  and  it  is 
engaged  in  the  business  of  transporting  persons  and  property  upon 
elevated  railroad  tracks  in  the  said  city.  The  names  and  places  of 
residence  of  plaintiff's  principal  officers,  and  of  the  directors,  are: 
{setting  out  the  names  and  residences'). 

The  object  or  purpose  of  the  incorporation  of  plaintiff  was  the 
construction,  maintaining  and  operating  a  steam  railway  or  railways 
for  the  transportation  of  persons,  mails,  or  freight  wholly  within  the 
limits  of  the  City  of  New  York,  with  all  the  rights,  powers,  franchises, 
and  privileges  to  such  a  company  allowed  by  under  the  terms  of 
Chapter  606  of  the  Laws  of  1875. 

XIII.  The  property  to  be  condemned  in  this  special  proceeding  is 
so  much  of  the  easements,  or  rights  in  the  nature  of  easements,  of 
light,  air,  and  access  in  Pearl  Street  in  the  City  oiNew  York,  appurte- 
nant to  the  lots  of  land  known  by  the  street  numbers  137,  139,  and 
HI  Pearl  Street,  and  so  much  of  the  land  constituting  said  Pearl 
Street,  part  of  the  premises,  as  is  taken  by  the  maintenance  of  an 
elevated  railroad  structure  in  said  Pearl  Street,  as  the  same  has  been 
constructed  and  is  now  maintained,  and  by  the  operation  of  a  rail- 
road thereon,  as  the  same  is  now  operated,  during  the  continuance 
of  the  corporate  existence  of  plaintiff  and  its  successors.  A  paper 
containing  a  description  of  said  lots  of  land,  and  of  said  elevated 
railroad  structure,  as  the  same  has  been  constructed  and  is  now 
maintained,  and  of  the  manner  in  which  said  railroad  is  now  operated, 
is  annexed  hereto  and  marked  '•'■Petition  —  Exhibit  A,"  said  descrip- 
tion being  made  a  part  of  this  petition. 

XIV.  The  public  use  for  which  the  property  to  be  condemned  is 
required,  is  the  maintenance  of  an  elevated  railroad  in  said  city  for 
the  transportation  of  persons  and  property.  The  facts  showing  the 
necessity  of  the  acquisition  of  said  property  for  such  use,  are,  that 
said  property  has  been  necessarily  taken  and  is  now  necessarily  used 
and  to  be  used  for  the  purposes  of  said  elevated  railroad,  which  has 
been  constructed  and  is  now  maintained  pursuant  to  legislative  and 
municipal  authority  and  in  accordance  with  requirements  and  condi- 
tions imposed  by  and  pursuant  to  statute. 

XV.  The  names  and  places  of  residence  of  the  persons  who  are 
the  "  owners  of  the  property,"  within  the  meaning  of  Title  one  of 
Chapter  twenty-third  of  the  Code  of  Civil  Procedure,  to  be  con- 
demned, are:  {setting  out  the  names  and  residences  of  the  defend- 
ants, and  a  description  of  their  respective  estates  or  interests  in  the 
property). 

XVI.  The  plaintiff  has  been  unable  to  agree  with  the  owners  of 
said  real  property  for  its  purchase.  The  reason  of  such  inability  is 
that  the  defendant  Henry  M.  Taber  has  refused  to  accept,  as  to  his 
interest  in  said  property,  the  sum  offered  by  plaintiff  for  said  prop- 
erty, which  sum  was  deemed  by  plaintiff's  officers  and  authorized 
agents  reasonable  compensation  therefor. 
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XVII.  The  value  of  the  property  to  be  condemned  in  this  special 
proceeding  is  six  cents.^ 

XVIII.  The  work  for  which  said  property  is  to  be  condemned, 
namely,  an  elevated  railroad  in  New  York  City,  which  was  constructed 
and  is  now  maintained,  pursuant  to  legislative  and  municipal  author- 
ity and  in  accordance  with  requirements  and  conditions  imposed  by 
and  pursuant  to  statute,  has  been  completed,  and  all  the  preliminary 
steps  required  by  law  have  been  taken  to  enable  plaintiff  to  institute 
this  special  proceeding. 

Wherefore,  plaintiff  demands  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  herein  described; 
and  that  plaintiff  is  entitled  to  take  and  hold  said  property  for  the 
public  use  herein  specified,  upon  making  compensation  therefor;  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken,  and 
that  the  estates  and  interests  aforesaid  in  the  property  to  be  ap- 
praised may  be  acquired;  and  that  each  of  said  persons  may  be  bound 
by  the  proceedings  to  be  had  herein. 

Davies,  Short  &'  Townsend, 

Attorneys  for  Plaintiff. 

{Verification^^     {Petition — Exhibit  A. Y 


1.  Value  of  Easements.  —  The  ease- 
ments of  light,  air  and  access  have 
in  themselves  only  a  nominal  value. 
Newman  v.  Metropolitan  El.  R.  Co., 
Ii8  N.  Y.  625;  Bohm  v.  Metropolitan 
El.  R.  Co.,  129  N.  Y.  576;  Bookman  v. 
New  York  El.  R.  Co.,  137  N.  Y.  302; 
Sutro  V.  Manhattan  R.  Co.,  137  N.  Y. 
593;  Kenkele  v.  Manhattan  R.  Co.,  55 
Hun  (N.  Y.)  400;  Lazarus  v.  Metro- 
politan El.  R.  Co.,  69  Hun  (N.  Y.)  190; 
Livingston  v.  Metropolitan  El.  R.  Co., 
138  N.  Y.  76;  Cook  V.  New  York  El.  R. 
Co.,  3  Misc.  Rep.  (N.  Y.  C.  PI.)  249; 
Kahn  v.  New  York  El.  R.  Co.,  3  Misc. 
Rep.  (N.  Y.  C.  PI.)  611;  Mooney  v. 
New  York  El.  R.  Co.,  3  Misc.  Rep.  (N. 
Y.  C.  PI.)  613;  Struthers  v.  New  York 
El.  R.  Co.,  5  Misc.  Rep.  (N.  Y.  C.  PI.) 
240;  Porter  v.  Seaside,  etc.,  El.  R.  Co., 
91  Hun  (N.  Y.)  201. 

2.  For  the  necessity  of  a  verification 
of  the  petition  see  N.  Y.  Code  Civ. 
Proc.  §  3366. 

For  forms  of  verifications  see  the  title 
Verifications. 

3.  "Petition— Exhibit  A,"  referred  to 
in  the  text,  was  as  follows;  "  The  lots 
and  premises  mentioned  in  the  petition, 
of  which  this  exhibit  forms  a  part,  and 
known  by  the  street  numbers  /j/,  ijg 
and  141  Pearl  street,  in  the  city  of 
New  York,  are  bounded  and  described 
as  follows:  (setting  out  description  of 
the  property^.  The  said  elevated  rail- 
road structure,  as  the  same   has  been 


constructed  and  is  now  maintained, 
adjacent  to  the  lots  and  premises  here- 
inbefore described,  consists  of  founda- 
tions for  columns,  columns,  and  a 
superstructure  supported  thereby.  The 
said  columns  are  straight  wrought-iron 
latticed  columns,  each  about  fifteen 
inches  square  in  horizontal  section, 
and  about  sixteen  feet  in  vertical  height 
from  the  surface  of  the  northerly  side- 
walk of  Pearl  stree'  at  this  point. 
There  are  two  rows  of  columns  sup- 
porting the  tracks,  distant  from  each 
other,  in  a  direction  transverse  to  said 
Pearl  street,  about  thirty-six  feet,  the 
columns  in  each  row  being  distant  from 
each  other,  longitudinally  with  said 
Pearl  street,  about  thirty-five  feet.  The 
northerly  row  of  the  columns  support- 
ing the  tracks  is  situated  nine  feet 
south  of  the  front  house-line  of  said 
lots  and  premises  on  said  Pearl  street. 
Each  of  the  columns  of  said  structure  is 
supported  by  a  foundation,  consisting 
of  a  bed  of  concrete,  ten  feet  square 
and  twelve  inches  thick,  the  lowest  part 
of  which  bed  is  about  nine  feet  below 
the  surface  of  said  Pearl  street.  Upon 
this  bed  rests  a  brick  pier,  seven  feet 
square  at  the  bottom  and  tapering  up 
10  four  feet  square  at  the  top.  To  this 
brick  pier  is  secured  an  iron  base- 
casting,  about  forty  inches  square  at 
the  bottom,  tapering  and  rising  to  a 
height  of  thirty  inches  above  the  brick- 
work and  about  five  inches  above  the 
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2.  Answer.^ 

Form  No.  8270. 


surface  of  said  Pearl  street,  in  which 
base-casting  the  column  rests.  There 
is  one  column  of  the  said  elevated  rail- 
road structure  in  front  of  the  said  lots 
and  premises  on  the  northerly  side  of 
said  Pearl  street.  The  westerly  face  of 
said  column  is  distant  twenty-five  feet 
ten  \r\ches  easterly  from  the  westerly  line 
of  said  premises  projected  across  said 
Pearl  sireeX..  There  is  also  a  column 
of  the  said  elevated  structure  situated 
at  the  intersection  of  the  northerly  curh- 
line  of  Pearl  street  with  the  southwest 
curb  of  Beaver  street.  Resting  upon 
the  tops  of  these  columns,  and  sup- 
ported thereby,  are  wrought-iron  lat- 
ticed girders,  extending  transversely 
with  said  /'^ar/ street,  each  girder  being 
about  thirtyicetm  length  and  three  feet 
deep,  with  a  width  of  twelve  inches  at 
the  flanges.  Directly  beneath  these 
girders  and  parallel  thereto  are  supple- 
mentary plate  girders.  These  girders 
are  twenty  inches  deep  and  about 
thirty-five  feet  in  length,  and  are  sup- 
ported by  brackets,  which  are  fastened 
to  the  columns  hereinbefore  described. 
Upon  the  first-mentioned  girders  rest 
four  lines  of  wrought-iron  latticed 
girders,  each  about  thirty-six  feet  in 
length  and  three  feet  in  depth,  with  a 
width  of /wi?/z'<f  inches  at  the  flanges,  ex- 
tending from  column  to  column  longi- 
tudinally with  said  Pearl  street,  and 
supporting  wooden  cross-ties,  which  are 
placed  transversely  to  these  girders,  the 
cross-ties  being  eight  and  twelve  feet  in 
length,  alternately,  and  six  inches  in 
depth,  with  a  width  of  eight  inches,  and 
which  are  spaced  at  a  distance  in  the 
clear  from  each  other  of  from  six  to 
twelve  inches.  Upon  these  cross-ties  in 
each  row  are  laid  four  lines  of  steel 
rails,  spiked  to  the  ties,  and  forming  two 
tracks,  the  rails  thereof  being  laid  at  the 
standard  gauge  of  four  feet  eight  and 
one-half  inches  from  each  other.  The 
distance  between  the  southerly  rail  of  the 
northerly  track  and  the  northerly  rail  of 
the  southerly  track  is  about  seven  feet. 
On  each  side  of  each  rail  is  a  wooden 
guard  rail,  securely  bolted  to  the  cross- 
ties  and  placed  longitudinally  with  the 
track,  said  guard  rails  extending  con- 
tinuously upon  the  structure  at  a  dis- 
tance of  about  four  inches  from  the 
rail.  Each  guard  rail  is  twelve  inches 
wide  and  eight  inches  deep.  Every 
third   cross-tie   upon    the  most  easterly 


and  upon  the  most  westerly  track,  re- 
spectively, IS  twelve  feet  in  length,  these 
longer  ties  projecting  inwardly  towards 
the  middle  line  of  said  Pearl  street,  and 
resting  on  adjacent  girders,  and  sup- 
porting a  track-walk,  which  consists  of 
six  planks  running  parallel  to  the  tracks, 
each  two  inches  thick  by  six  inches  wide, 
and  which  are  spaced  at  a  distance  of 
about  otie  inch  apart.  The  portions  of 
the  said  structure  nearest  to  the  several 
lots  and  premises  hereinbefore  de- 
scribed, are  the  northerly  ends  of  the 
cross-ties  of  the  track  nearest  thereto, 
which  are  distant  ten  feet  from  the 
front  house-line  of  the  said  lots  and 
premises  on  said  Pearl  street.  The 
vertical  distance  from  the  tops  of  the 
steel  rails  to  the  surface  of  said  Pearl 
street  at  this  point  is  about  twenty  feet 
six  inches.  The  vertical  distance  from 
the  inferior  horizontal  surfaces  of  the 
supplementary  girders  to  the  surface  of 
said /'^ar/ street  at  this  point  is  about 
thirteen  feet.  The  width  of /'t-t/;-/ street 
from  house-line  to  house-line  in  front 
of  the  lots  and  premises  numbers  ijy, 
ijg,  and  141  Pearl  street  is  forty-four 
feet;  the  northerly  side- walk  from  house 
to  curb-line  is  te7i  feet  ten  inches,  and 
the  distance  between  curbs  is  twenty-two 
ieei  five  inches.  The  said  railroad  is 
operated  for  the  transportation  of  pas- 
sengers and  property,  with  locomotives 
about  twenty-six  feet  in  length,  and 
having  smoke-stacks,  the  tops  of  which 
are  not  higher  than  the  tops  of  the  cars, 
now  propelled  by  steam,  drawing  trains 
of  cars  of  the  usual  construction,  and 
said  trains  are  run  thereon  at  intervals 
of  not  less  than  one  minute  and  ten 
seconds  apart." 

In  a  proceeding  by  an  elevated  rail- 
road company  to  condemn  property 
rights,  extreme  accuracy  is  required 
in  the  description  of  the  property 
sought  to  be  condemned,  and  there 
must  be  no  uncertainty  in  such  de- 
scription or  in  the  degree  of  interest 
sought  to  be  acquired.  Metropolitan 
El.  R.  Co.  V.  Dominick,  55  Hun  (N.  Y.) 
198. 

1.  For  the  formal  parts  of  answers, 
generally,  see  the  titles  Answers  in 
Code  Pleading,  vol.  i,  p.  799;  Pleas. 

2.  The  answer  given  in  Form  No. 
8270  in  the  text  is  copied  from  the 
record  in  Manhattan  R.  Co.  v.  Taber, 
78  Hun(N.  Y.)434. 
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(.Title  of  court  and  cause  )  ^^^^^^ 

as  in  Form  No.  82b9.     \ 

The  defendants  Henry  M.  Taber,  Cornelia  F.  M.  Taber,  Adelaide 
If.  Toel,  Florence  T.  Holt,  Henry  Taber,  Edward  M.  Taber,  Charles 
Taber,  and  Robert  S.  Taber,  appear  in  this  proceeding  by  Parsons^ 
Shepard &"  Ogden,  their  attorneys,  and  answer  the  petition  as  follows: 

These  defendants  have  no  knowledge  or  information  sufficient  to 
form  a  belief  with  respect  to  any  of  the  allegations  of  the  first, 
second,  third,  and  fourth  paragraphs  of  the  petition,  except  that,  as 
they  are  informed  and  believe.  The  New  York  Elevated  Railroad  Com- 
pany was,  prior  to  the  year  i87^,  formed  as  a  railroad  corporation, 
under  an  act  of  the  legislature  of  the  State  of  Neiv  York.  They 
have  no  knowledge  or  information  sufficient  to  form  a  belief  that  the 
elevated  railroad  constructed  in  Greenwich  Street  and  Ninth  Avenue 
was  constructed  lawfully,  or  in  pursuance  of  authority  conferred  by 
statute  or  otherwise,  or  that  it  has  been  lawfully  owned  or  maintained 
or  operated,  or  that  the  said  The  New  York  Elevated  Railroad  Com- 
pany complied  with  the  requirements  or  conditions  imposed  upon  it, 
or  that  it  was  authorized  to  construct,  maintain,  or  operate  the  rail- 
road which  it  did  construct,  maintain,  and  operate. 

These  defendants  have  no  knowledge  or  information  sufficient  to 
form  a  belief  with  respect  to  any  of  the  allegations  of  the  eighth, 
ninth,  tenth,  and  eleventh  paragraphs  of  the  petition,  except  that,  as 
they  are  informed  and  believe,  the  plaintiff  is  a  railroad  corporation 
created  by  the  laws  of  the  State  of  New  York,  and  that  on  or  about 
the  said  yfrj-/ day  of  August,  185"^  the  said  The  New  York  Elevated 
Railroad  Company  did  lease  its  railroads  and  other  properties  in  the 
City  of  New  York  to  the  plaintiff.  These  defendants  have  no  knowl- 
edge or  information  sufficient  to  form  a  belief  that  the  elevated  rail- 
road, for  the  purposes  of  which  the  property  of  these  defendants  has 
already  been  taken  from  them,  has  been  constructed  or  is  now  main- 
tained pursuant  to  legislative  or  municipal  authority  or  in  accord- 
ance with  the  requirements  or  conditions  imposed  by  or  pursuant  to 
statute. 

These  defendants  have  no  knowledge  or  information  sufficient  to 
form  a  belief  with  respect  to  any  of  the  allegations  of  the  fifteenth 
paragraph  of  the  petition  relating  to  the  ownership  or  title  of  the 
lots  therein  referred  to  as  owned  by  defendants  other  than  these 
defendants. 

These  defendants  have  no  knowledge  or  information  sufficient  to 
form  a  belief  that  any  sums  offered  them  by  the  plaintiff  for  their 
property  were  deemed  by  the  plaintiff  or  any  of  its  officers  or  agents 
reasonable  compensation  therefor,  or  that  any  steps  required  by  law 
to  enable  the  plaintiff  to  institute  this  special  proceeding  have  been 
taken,  other  than  those  heretofore  admitted  by  this  answer. 

These  defendants,  upon  information  and  belief,  deny  that  the 
plaintiff  has  been  unable  to  agree  with  the  owners  of  the  property  of 
these  defendants  sought  to  be  condemned,  for  its  purchase,  or  that 
the  value  of  such  property  is  six  cents.  These  defendants,  upon 
information  and  belief,  allege  that  the  value  of  such  property  is 
%150fi00. 
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These  defendants  allege  that,  prior  to  the  first  day  oi  January,  i87P, 
the  said  The  New  York  Elevated  Railroad  Company  unlawfully,  and 
against  the  will  of  these  defendants,  entered  upon,  and  has  ever 
since,  and  that  the  said  plaintiff  ever  since  the  said  first  day  of  August^ 
i8^^  has  unlawfully  and  against  the  will  of  these  defendants,  con- 
tinued the  unlawful  use  and  occupation  of  the  real  property  belong- 
ing to  them  and  described  in  the  said  petition  and  now  sought  to  be 
acquired  by  the  plaintiff,  and  that  during  all  that  time  the  plaintiff 
has  failed,  and  its  predecessors,  The  New  York  Elevated  Railroad  Com- 
pany, has  failed,  to  take  any  proceedings  at  law  or  in  equity  to 
acquire  title  thereto. 

These  defendants  further  allege,  upon  information  and  belief,  that 
neither  the  pretended  cause  of  action  set  forth  in  said  petition,  nor 
the  petitioner's  right  or  obligation  to  institute  this  proceeding, 
accrued  within  six  or  ten  years  prior  to  the  commencement  thereof.^ 

These  defendants  further  allege  that  on  or  zboMt  January  8th,  iSS4, 
in  the  Superior  Court  of  the  City  of  New  York,  they  brought  suit 
against  The  Ne7u  York  Elevated  Railroad  Company  to  recover  their 
damages  by  reason  of  the  unlawful  appropriation  of  their  said 
property. 

That  on  or  about  April  26th,  iS88,  they  commenced  a  second  suit 
in  the  same  court  against  the  plaintiff  and  the  said  The  New  York 
Elei^ated  Railroad  Company  for  the  same  purpose,  such  suit  being  made 
necessary  to  prevent  the  bar  of  their  claim  by  the  statute  of  limitations. 

That  on  or  about  November  IS,  iS89,  they  commenced  a  third  suit 
in  the  same  court  against  the  plaintiff  and  the  said  The  New  York 
Elevated  Railroad  Company  ior  an  injunction  and  damages,  and  that 
in  that  suit  the  plaintiff  can  obtain  the  same  relief  which  is  sought  in 
this  proceeding. 

All  the  said  suits,  except  the  first,  which  has  terminated  in  a  judg- 
ment in  favor  of  the  plaintiff  therein,  are  pending  and  undetermined. 
The  trial  of  each  of  the  others  has,  in  spite  of  all  efforts  by  these 
defendants  to  the  contrary,  been  delayed  until  now.  The  last  action, 
in  which  not  only  the  relief  sought  in  this  proceeding,  but,  if  the 
company  is  willing,  the  claims  in  the  earlier  suits,  can  be  .heard  and 
determined,  is  now  about  being  reached  for  trial. 

As  these  defendants  are  informed  and  believe,  and  charge,  it  is  for 
the  purpose  of  preventing  and  embarrassing  the  trial  of  that  action, 
and  for  the  purpose  of  barring  the  rights  and  claims  of  these  defend- 
ants by  the  statute  of  limitations,  that  this  proceeding  has  been 
brought. 

Wherefore  these  defendants  demand  judgment  that  the  petition  be 
■dismissed  with  costs. 

Parsons,  Shepard  &'  Ogden, 

Attorneys  for  Defendants. 

(  Verification.  )2 

1.  Statute  of  Limitations.  —  The  insti-     not  barred  by  the  statute  of  limitations, 
tution   of  a  condemnation   proceeding    /«  ;v  Metropolitan  El.  R.  Co.,  (Supreme 
by  an   elevated  railroad   company,   to     Ct.)  12  N.  Y.  Supp.  502. 
acquire   title  to   easements  previously        2.  For  forms  of   verification  see  the 
appropriated   by   its   elevated  road,  is    title  Verifications. 
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3.  Judg-ment.i 

Form  No.  8271.' 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  Yorky 
held  in  and  for  the  County  of  JVew  York  at  the  County  Court  House  in 
the  City  of  New  York,  on  June  5th,  i  ?>93. 

Present:   Honorable  Charles  H.  Truax,  Justice. 
In  the  Matter  of  the  Application  of  the  Manhattan " 
Railway  Company,  plaintiff, 

against  v.  T  H 

Henry  M.  Taber  et  al.,  defendants,  relative  to  ac^uir-  1  J      ^ 

ing  title  to  certain  real  property  in   the  City  and 

County  of  New  York. 

On  reading  the  petition  of  the  above-named  plaintiff  in  the  above 
entitled  special  proceeding,  duly  verified  by  Daniel  W.  McWilliams, 
as  secretary  and  treasurer  of  plaintiff,  January  28th,  i893,  with  the 
notice  of  presentation  thereof  to  this  court  at  a  Special  Term  thereof 
to  be  held  at  Chambers  at  the  County  Court  House  in  the  City  of  New 
York,  on  April  21st,  1893,  which  said  petition  and  notice  were  filed 
in  the  office  of  the  Clerk  of  the  City  and  County  of  New  York,  Feb- 
ruary 20th,  i893,  and  upon  reading  an  order  granted  herein,  dated 
February  20th,  iS93,  providing  for  service  of  said  petition  and  notice 
upon  the  non-resident  defendants  Cornelia  F.  M.  Taber,  Edward  M. 
Taber,  and  Henry  Taber,  by  publication  thereof  in  two  newspapers 
therein  designated  once  a  week  for  six  successive  weeks,  and  by 
mailing  a  copy  of  said  petition  and  notice,  as  provided  in  said  order, 
or,  at  the  option  of  the  plaintiff,  by  personal  service  of  said  petition 
and  notice  upon  said  defendants,  without  the  State  of  New  York,  and 
upon  reading  the  affidavits  prefixed  to  said  petition  and  notice  show- 
ing due  and  timely  service  upon  the  aforesaid  non-resident  defend- 
ants, pursuant  to  the  provisions  of  said  order,  and  as  directed  therein, 
and  said  petition  and  notice  having  been  duly  presented  to  this  court 
at  a  Special  Term  thereof  held  at  Chambers  at  the  County  Court  House 
in  the  City  of  New  York  on  April  21st,  i893,  and  all  the  defendants 
except  the  said  defendant  The  Orphan  Asylum  Society  having  appeared 
upon  said  presentation  by  Parsons,  Sheparddf  Ogden,  as  their  attor- 
neys, and  having  interposed  and  filed  an  answer  to  the  petition  of  the 
plaintiff,  pursuant  to  statute,  raising  certain  issues,  and  the  defendant 
The  Orphan  Asylum  Society  of  the  City  of  New  York  having  appeared 
herein  by  De  Forest  c^  Weeks,  as  attorneys,  and  not  having  interposed 
an  answer,  and  upon  reading  an  order  duly  made  and  entered  herein, 
and  filed  in  the  office  of  the  said  Clerk,  April  22nd,  i893,  upon  the 
consent  of  the  parties,  whereby  it  was  ordered,  pursuant  to  the 
statute,  that  the  said  issues  be  tried  at  a  Special  Term  of  this  Court, 
to  be  held  at  Chambers  at  the  County  Court  House  in  the  City  of  New 
York,  April  2Jfth,  i893,  at  11  o'clock  in  the  morning  of  that  day,  or 
as  soon  thereafter  as  counsel  could  be  heard ;  and  said  trial  having 

1.  Forformsof  judgments,  generally,  8271  in  the  text  is  copied  from  the 
see  the  title  Judgments  and  Decrees.       record  in  Manhattan  R.  Co.  v.  Taber, 

2.  The  judgment  given  in  Form  No.     78  Hun  (N.  Y.)434. 
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been  duly  had  at  Chambers.,  as  aforesaid,  before  Hon.  Charles  H. 
Truax,  Justice,  and  the  case  having  been  duly  closed  and  the  evi- 
dence submitted,  and  after  having  heard  Edward  C.  James  and 
William  H.  Godden,  of  counsel  for  plaintiff,  and  John  E.  Parsons,  of 
counsel  for  defendants,  except  the  defendant  The  Orphan  Asylum 
Society  of  the  City  of  New  York,  and  a  decision  having  been  rendered 
herein  and  filed  June  2nd,  i893,  in  the  office  of  the  said  Clerk  in  favor 
of  the  plaintiff  and  against  all  of  the  said  defendants,  and  containing 
a  statement  of  the  facts  found  and  the  conclusions  of  law  thereon, 
and  directing  the  entry  of  judgment  as  hereinafter  set  forth;  and  it 
appearing  to  the  satisfaction  of  the  court  that  the  plaintiff  is  entitled 
to  the  relief  demanded  in  the  petition  herein: 

Now  on  reading  and  filing  the  notice  of  settlement  of  the  judg- 
ment herein,  and  the  proof  of  due  service  of  said  notice  and  of  a 
copy  of  said  decision  upon  Messrs.  Parsons,  Shepard  &'  Ogden,  as 
attorneys  for  the  defendants,  except  the  defendant  The  Orphan 
Asylum  Society  of  the  City  of  New  York;  and  upon  motion  of  Messrs. 
Davies,  Short  &=  To7unsend,  attorneys  for  the  plaintiff,  and  after 
hearing  said  attorneys  in  support  of  said  motion,  and  Messrs.  Par- 
sons, Shepard  6^  Ogden  in  opposition  thereto,  no  one  appearing  fur- 
ther in  opposition,  it  is  adjudged: 

1.  That  as  to  the  defendants  in  this  proceeding,  the  condemnation 
of  the  real  property  described  in  the  petition  herein  is  necessary  for 
the  public  use  specified  in  said  petition. 

2.  That  the  plaintiff  is  entitled  to  take  and  hold  the  said  property 
for  the  public  use  so  specified,  namely,  the  maintenance  of  an  ele- 
vated railroad  structure  in  said  city  and  the  operation  of  a  railroad 
thereon  for  the  transportation  of  persons  and  property,  in  the  man- 
ner described  in  said  petition,  upon  making  compensation  therefor; 
and  after  hearing  counsel  for  the  defendants  in  opposition  thereto, 
it  is  further  adjudged: 

That  the  plaintiff  recover  of  the  defendants,  except  the  defendant 
The  Orphan  Asylum  Society  of  the  City  of  New  York,  the  sum  of 
seventy-two  and  50-100  dollars  i%72.50'),  costs  of  the  trial  herein,  pur- 
suant to  statute,  but  execution  shall  not  issue  therefor  until  final 
judgment  herein;  and  upon  the  foregoing  judgment  it  is 

Ordered  that  Gilbert  M.  Speir,Jr.,  Ashbel  P.  Pitch,  and  George 
Moore  Smith,  three  disinterested  and  competent  freeholders,  each  a 
resident  of  the  county  of  New  York,  in  which  county  the  said  real 
property  is  situated,  be,  and  they  hereby  are,  appointed  commis- 
sioners to  ascertuin  the  compensation  to  be  made  to  the  said  defend- 
ants as  owners  of  the  property  described  in  the  petition  herein, 
and  taken  for  the  public  use  specified  in  said  petition;  and  it  is 
further 

Ordered  that  the  first  meeting  of  the  said  commission  be  held  at 
93  Nassau  Street,  in  the  office  of  the  said  Pitch,  in  the  City  of  New 
York,  on  the  20th  day  oi  June,  \2)93,  at  two  o'clock  in  the  afternoon 
of  that  day. 

Ent.  .  C.  H.  T,  J. 
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4.  Report  of  Commissioners  of  Appraisal. 

Form  No.  8272.' 

( Title  of  court  and  cause  as  )  -r,         ^    c  r^  c  \  1 

;•//  Form  No.  8269.)         \  ^^P^^^  ^^  Commissioners  of  Appraisal. 

To  the  Supreme  Court  of  the  State  of  New  York: 

We,  the  undersigned  commissioners,  appointed  by  this  Court  in 
the  above  entitled  special  proceeding,  by  an  order  entered  by  direc- 
tion of  the  Hon.  Charles  H.  Truax,  Justice,  in  the  ofifice  of  the  Clerk 
of  the  City  and  County  oi  New  York,  on  the  6t/i  day  oi yune,  i893,  to 
ascertain  the  compensation  to  be  made  to  the  defendants  herein,  as 
owners  of  the  property  described  in  the  petition  in  this  special  pro- 
ceeding, verified  the  28th  dsLy  of  January,  1 895,  taken  for  the  public 
use  specified  in  said  petition,  hereby  report  as  follows: 

First.  We  severally  took  and  subscribed  the  constitutional  oath  of 
office,  which  oath  is  annexed  hereto;  we  met  at  the  time  and  place 
fixed  by  said  order  for  the  first  meeting  of  the  commissioners;  we 
held  no  meeting  except  by  appointment  of  the  court,  or  pursuant  to 
adjournments;  we  viewed  the  premises  described  in  said  petition; 
we  were  attended  by  Davies,  Short  df  Toivnsend^  attorneys  for  the 
plaintiff,  {Edward  C.  James.,  Esq.,  and  William  H.  Godden,  Esq.,  of 
counsel,)  and  by  Parsons,  Shepai'd  6-'  Ogden,  attorneys  for  defend- 
ants Taber,  Toel  and  Holt.,  {John  E.  Parsons.,  Esq.,  of  counsel,)  and 
by  De  Forest  of  Weeks,  attorneys  for  the  defendant  The  Orphan  Asy- 
lum Society;  we  heard  the  allegations  and  proofs  of  the  parties  and 
reduced  the  testimony  taken  by  us  to  writing,  a  transcript  of  the 
minutes  of  which  testimony  is  herewith  submitted;  after  the  testi- 
mony was  closed,  all  the  undersigned  being  present,  we,  without 
unnecessary  delay,  ascertained  and  determined  the  compensation 
which  ought  justly  to  be  made  by  the  plaintiff  to  the  defendants 
herein  as  "owners  of  the  property"  appraised  by  us  as  hereinafter 
mentioned. 

Second.  The  elevated  railroad  structure  of  the  plaintiff  was,  before 
January  28th,  iS93,  the  time  of  the  verification  of  the  petition  herein, 
constructed,  and  at  the  said  time  existed,  and  now  exists,  and  the 
elevated  railroad  of  the  plaintiff  was  at  said  time,  and  is  now,  oper- 
ated thereon  in  Pearl  Street  in  the  City  of  New  York,  adjacent  to  the 
lots  and  premises  known  as  Nos.  137,  139,  and  lJf.1  Pearl  Street  in 
said  city;  the  said  lots  and  premises,  the  said  elevated  railroad  struct- 
ure as  so  constructed  and  at  said  time  existing,  and  as  it  now  exists, 
and  the  operation  of  the  elevated  railroad  of  the  plaintiff  with  cars 
and  trains  of  cars  thereon,  as  the  same  was  at  said  time,  and  is  now, 
operated,  are  described  in  a  paper  marked  ^^  Exhibit  E,"  which  is 
annexed  to,  and  made  a  part  of,  this  report. 

Third.  The  property  appraised  by  us  is  so  much  of  the  property, 
easements,  or  other  interests,  forming  part  of,  or  appurtenant  to, 
said   lots  and  premises,   Nos.   137,  139,  and  IJfl  Pearl  Street,  as  is 

1.  The  report  of   commissioners   on     ManKattan  R.  Co.  v.  Taber,   78   Hun 
appraisal  given   in    Form    No.  8272  in     (N.  Y.)  434. 
the   text   is  copied  from  the  record  in 
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taken  by  the  perpetual  maintenance  of  the  elevated  railroad  structure 
in  said  Pearl  Street,  as  the  same  was,  htiore  January  2Sth,  iS93,  the 
time  of  the  verification  of  the  petition  herein,  and  is  now,  constructed, 
and  at  said  time  existed  and  now  exists,  in  said  street,  and  by  the 
perpetual  operation  of  the  said  elevated  railroad,  with  cars  and  trains 
of  cars  thereon,  as  the  same  was  at  said  time,  and  is  now  operated. 

Fourth.  The  names  of  the  persons  who  are  the  owners  of  the  prop- 
erty to  be  condemned,  within  the  meaning  of  Title  one  of  Chapter 
twenty-three  of  the  Code  of  Civil  Procedure,  are:  {setting  out  the 
names  of  the  owners^. 

Fifth.  The  compensation  which  ought  justly  to  be  made  by  the 
plaintiff  to  the  defendants  herein,  as  owners  of  the  property  so 
appraised  by  us,  being  the  value  of  the  property  so  taken,  as  afore- 
said, for  the  public  use  specified  in  the  petition  herein,  and  described 
in  said  petition,  is  thirty  thousand  two  hundred  and  fifty  dollars 
{^0,250). 

In  witness  whereof,  we  have  hereunto  set  our  hands  in  the  City  of 
Hew  York  this  twentieth  day  of  October,  iS93. 

G.  M.  Spier,  Jr.        ) 

Ashbel  P.  Fitch.         V    Commissioners. 

George  Moore  Smith.  ) 

IV.  ACTIONS  ON  ACCOUNT  OF  NEGLIGENCE.^ 

Form  No.  8273.^ 

(^Title  of  court  and  cause  as  in  Form  No.  5926.^  The  plaintiff,  for 
a  complaint  herein,  respectfully  shows  to  the  court: 

First.  On  information  and  belief,  that  the  said  defendant,  The 
Manhattan  Railway  Company,  during  the  month  of  January,  i891, 
and  at  and  during  the  time  hereinafter  stated,  was,  and  now  is,  a 
domestic  corporation  *  engaged  in  operating  an  elevated  railroad  as 
a  common  carrier  of  passengers  for  hire,  in  and  through  Third  Avenue, 
from  4^d  street  to  129th  street,  and  through  other  portions  of  said 
Third  Avenue  in  the  City  of  New  York,  and  having  in  its  employ 
many  servants,  including  the  brakemen,  conductors,  engineers,  and 
other  persons  engaged  in  operating  its  said  railroad,  and  in  repairing 
its  structure. 

Second.  On  information  and  belief,  that  on  or  about  the  IJfih 
day  oi  January,  i891,  the  said  defendant,  by  and  through  the  wrong- 
ful, negligent,  and  careless  acts  and  omissions  of  one  or  more  of  the 
servants  of  said  defendant,  suffered,  permitted,  and  allowed  to  fall^ 

1.  Consult  also  the  titles  Carriers,  4.  Allegation  of  Incorporation.  —  See  5 
vol.  4,  p.  192;  Personal  Injuries.  Encycl.  of   PI.  and    Pr.,  p.  74;    N.  Y. 

2.  The  complaint  given  in  Form  No.  Code  Civ.  Proc,  §  I775;  also  supra, 
8273   in    the   text    is  copied    from   the  note  2.  p.  444. 

record  in  Hogan  v.  Manhattan  R.  Co.,  5.  Presumption  of  negligence  raised  by 

149  N.  Y.  23.  fall  of  object  from  elevated  railroad.  — 

3.  For  the  formal  parts  of  complaints  A  person  who  erects  a  building,  bridge 
and  declarations,  generally,  see  the  or  other  structure  upon  a  street  or  high- 
titles  Complaints,  vol.  4,  p.  1019;  way  is  under  a  legal  obligation  to  take 
Declarations,  vol.  6,  p.  244.  reasonable  care  that  nothing  shall  fall 
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from  its  said  structure,  in  said  Third  Avenue,  a  large  piece  of  iron  or 
other  heavy  material  upon  this  plaintiff  as  he  was  passing  in  said 
Third  Avenue  under  the  said  defendant's  structure,  whereby  the 
plaintiff  received  great  and  permanent^  bodily  injury,  including 
shock  to  his  nervous  system;  that  the  said  injuries  to  the  plaintiff 
resulted  solely  by  reason  of  the  wrongful,  negligent,  and  careless 
acts  and  omissions  of  said  defendant,  without  any  negligence  on  the 
part  of  this  plaintiff;  that  in  consequence  of  the  negligence  of  said 
defendant,  the  plaintiff  was  made  sick  and  sore,  and  has  suffered  and 
is  still  suffering  very  great  pain  and  anguish  in  body  and  mind, 
and  was  rendered  thereby  unable  to  attend  to  his  work  and  business, 
and  has  lost  the  wages  and  profits  thereof,  and  was  put  to  consider- 
able expense  for  medicine  and  medical  attendance  in  trying  to  heal 
himself;  and  that  by  reason  of  said  injuries  the  plaintiff  was  damaged 
five  thousand  dollars,  for  which  amount  he  demands  judgment 
against  said  defendant,  besides  the  costs  of  this  action. 

G.  Washbourne  Sfnith, 

Attorney  for  Plaintiff. 

(  Verification.^' 

Form  No.  8  2  7  4 .« 

(^Title  of  court  and  cause  as  in  Form  No.  5926.^^ 

The  complaint  of  the  plaintiff  above  named  by  his  attorneys,  Lamd, 
Osborne  &•  Petty.,  for  his  complaint  herein,  respectfully  shows  to  this 
court: 

First.  Upon  information  and  belief  that  the  above-named  defend- 
ant is,  and  was  at  the  times  herein  mentioned,  a  domestic  corporation 
organized  and  existing  under  the  laws  of  the  State  of  New  York,^  and 
was  and  is  a  common  carrier  of  passengers. 

Second.  That  said  defendant,  at  the  times  herein  mentioned,  had 
control  of  and  operated  a  railroad  for  the  carriage  of  passengers, 
upon  an  elevated  structure  along  Ninth  Avenue  in  the  City  of  New 
York,  West  Fifty-third  Street,  and  thence  down  and  along  Sixth 
Avenue  in  the  City  of  New  York,  and  carried  passengers  thereon. 

into  the  street  or  highway  and  injure  negligence,  it  is  not  necessary  to  allege 

persons  lawfully  there;  so  that  if  any-  in  the  complaint  that  the  injury  is  per- 

thing  falls  from  such  structure  upon  a  manent,  in  order  that  evidence  on  that 

person  lawfully  passing  along  the  street  point  may    be  admitted.     Rosevelt   v. 

or  highway,  the  accident   is  presump-  Manhattan  R.  Co.,  59  N.  Y.  Super.  Ct. 

tive  evidence  of  negligence.      Kearney  197  {affirmed  in  133  N.  Y.   537).     Com- 

V.  London,  etc.,  R.  Co.,  L.  R.  6  Q.   B.  pare  Ehrgott  v.  New  York,  96  N.  Y.  265. 

759  {affirming'L.  R.  5  Q.  B.  411);  Byrne  2.  For  forms  of   verification  see  the 

V.  Boadle,  2  H.  &  C.  722;  Scott  v.  Lon-  title  Verifications. 

don,  etc..  Docks   Co.,  3   H.   &  C.   596;  3.  The  complaint  given  in  Form  No. 

Hogan  V.  Manhattan  R.  Co.,  149  N.  Y.  8274   in    the    text   is  copied    from    the 

25;  Volkmar  v.  Manhattan  R.  Co.,  134  record  in  Graham  v.  Manhattan  R.  Co., 

N.  Y.  418;  Mullen  v   St.  John,  57  N.  Y.  149  N.  Y.  336. 

567;  Goll  V.  Manhattan  R.  Co.,  57  N.  Y.  4.  For  the  formal  parts  of  complaints 

Super.  Ct.  74  (a'^rwf'^in  125  N.  Y.  714);  and    declarations,    generally,    see   the 

Maher   v.  Manhattan    R.  Co.,  53  Hun  titles     Complaints,    vol.     4,    p.     1019; 

(N.  Y.)  506;   Cahalin  v.  Cochran,  (Su-  Declarations,  vol.  6,  p.  244. 

preme  Ct.)  i  N.  Y.  St.  Rep.  583.     Com-  5.  Allegation  of  Incorporation. —  See  5 

/arif  23  Am.  &  Eng  Encycl.  of  L  ,  p.  1089.  Encycl.    of   PI.  and    Pr.,   p.   74;    N.  Y. 

1.  Permanency  of  Injury.  —  In    an  ac-  Code  Civ.  Proc,  §  1775;  also  jw/ra,  note 

tion  for  personal  injury  resulting  from  2,  p.  444. 
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Third.  That  on  Saturday,  Noi'ember  19,  i892,  the  plaintiff  above 
named,  at  the  Fifty-ninth  Street  station,  purchased  a  ticket  of  defend- 
ant entitling  plaintiff  to  a  passage  from  said  Fifty-ninth  Street  station 
down  to  the  station  at  Twenty-eighth  Street  and  Sixth  Avenue. 

Fourth.  That  thereupon,  and  shortly  before  eight  o'clock  in  the 
evening  of  said  day,  plaintiif  duly  delivered  said  ticket  to  the  defend- 
ant's agent  entitled  to  receive  the  same,  and  stood  upon  the  plat- 
form at  said  station  prepared  to  take  passage  upon  one  of  defendant's 
trains  to  Twenty-eighth  Street  and  Sixth  Avenue. 

Fifth.  That  shortly  after,  one  of  defendant's  trains  stopped  at  said 
station,  the  gate  on  the  rear  end  of  the  second  car  from  the  engine 
was  opened,  and  plaintiff  was  invited  by  the  conductor  or  brakeman, 
in  charge  of  said  gate  and  of  the  entrance  of  passengers  thereat,  to 
enter  upon  the  platform  of  said  car  as  a  passenger. 

Sixth.  That  thereupon  plaintiff  did  enter  upon  said  platform,  and 
endeavored  to  enter  said  car  in  order  to  obtain  a  seat  and  a  position 
of  safety,  and,  while  so  doing,  said  defendant's  train  started. 

Seventh.  That  the  platform  of  the  said  car  was  crowded  and  filled 
with  passengers,  so  that  plaintiff  was  unable  to  get  into  the  interior 
of  the  said  car. 

Eighth.  That  thereupon  the  defendant's  train  continued  to  move 
down  said  Ninth  Avenue  through  West  Fifty-third  Street,  and  thence 
around  and  along  a  certain  sharp  curve  at  the  corner  of  Fifty-third 
Street  and  Sixth  Avenue. 

Ninth.  That  at  the  corner  of  Fifty-third  Street  and  Sixth  Avenue, 
the  railing  on  the  rear  end  of  a  forward  car  on  defendant's  train  is 
brought  or  comes  into  close  proximity  to  the  forward  end  of  the 
car  following. 

Tenth.  That  it  was  the  duty  of  the  defendant  to  close  the  gate  of 
the  car  upon  which  plaintiff  was  riding  before  starting  the  train  from 
said  Fifty-ninth  Street  station  and  to  keep  the  same  closed,  except 
when  stopping  at  the  stations  along  the  line  of  the  said  railroad. 

Eleventh.  That  said  defendant  omitted  to  close  the  gate  at  said 
platform  upon  which  plaintiff  had  entered,  and  did  not  close  the 
same  until  after  leaving  the  station  of  said  defendant  2J1  Fifteenth 
Street  and  Sixth  Avenue. 

Twelfth.  That  said  defendant  was  negligent  in  omitting  to  close 
the  said  gate. 

Thirteenth.  That  thereupon  the  plaintiff  was  compelled  to  stand 
upon  the  said  rear  platform  near  to  said  open  gate  in  a  perilous 
position. 

Fourteenth.  That  thereupon  and  as  said  defendant's  train  was  pass- 
ing along  the  railroad  at  the  corner  of  Fifty-third  '^X.xt.tt  and  Sixth 
Avenue,  the  movement  of  the  train  compelled  plaintiff  to  grasp  the 
portion  of  the  car  nearest  or  most  convenient  to  him  to  steady  him- 
self, and  to  prevent  himself  from  being  thrust  or  pushed  off  said 
car  by  the  passengers  crowded  upon  said  platform  by  defendant. 

Fifteenth.  That  thereupon  plaintiff  grasped  the  iron  railing  stand- 
ing at  the  rear  end  of  said  platform  with  his  hand  and  arm,  and  as  he 
did  so,  the  railing  or  other  appliances  on  the  forward  end  of  the  car 
following  came  against  or  about  the  railing  on  which  plaintiff's  hand 
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and  forearm  rested,  and  pressed  and  lacerated  the  flesh  and  broke 
the  bones  of  plaintiff's  left  forearm. 

Sixteenth.  That  the  railing  at  the  rear  end  of  the  platform  on 
which  plaintiff  was  standing,  was  at  the  point  stated  an  appliance 
dangerous  to  persons  touching  or  placing  their  hands  or  arms  upon 
the  same,  and  was  so  known  to  defendant's  agents  and  servants. 

Seventeenth.  That  said  defendant  wholly  omitted  to  give  plain- 
tiff any  notice  or  warning  of  the  danger  of  placing  his  hand  or  arm 
upon  said  appliance,  and  was  negligent  in  such  omission,  and  plain- 
tiff had  no  knowledge  or  notice  of  such  danger  at  the  times  herein 
referred  to. 

Eighteenth.  That  at  or  about  the  time  of  the  injury  referred  to, 
defendant's  servants,  the  brakeman  or  conductor  in  charge  of  the 
platform  whereon  plaintiff  was  standing,  was  negligent  in  omitting 
to  perform  his  duties  in  closing  the  gate,  and  in  omitting  to  give 
plaintiff  an  opportunity  to  enter  said  car,  and  in  failing  and  omitting 
to  notify  plaintiff  of  the  danger  of  placing  his  hand  on  the  appliance 
stated,  and  engaging  unnecessarily  in  a  quarrel  or  altercation  with  a 
fellow  passenger,  and  in  omitting  to  look  after  the  safety  of  the 
passengers  thereon,  and  the  injury  to  plaintiff  was  caused  by  the 
said  defendant's  negligence. 

Nineteenth.  That  plaintiff  was  placed  in  a  perilous  position  by 
defendant,  and  compelled  by  defendant  to  choose  a  perilous  alterna- 
tive, and,  under  the  circumstances,  did  what  a  reasonably  prudent 
man  would  do. 

Twentieth.  That,  by  the  coming  together  of  the  said  cars  on  said 
train,  as  stated,  plaintiff's  hand  and  arm  were  pressed,  crushed,  and 
lacerated;  the  bones  of  said  forearm  were  broken;  plaintiff  was  caused 
to  suffer,  and  will  suffer,  great  pain  and  agony  and  ill-health;  was 
permanently^  injured;  has  since  been,  and  will  for  a  long  time  to 
come  be,  unable  to  perform  work  or  labor,  was  severely  shocked,  has 
been  and  will  be  compelled  to  incur  expense  for  medical  services,  and 
has  been  and  will  be  damaged  altogether  in  the  sum  of  twenty  thou- 
sand dollars,  no  part  of  which  has  been  paid. 

Twenty-first.  That  defendant  was  negligent  in  operating  the  cars 
of  defendant  at  the  corner  of  Fifty-third  Street  and  Sixth  Avenue  in 
such  a  manner  as  to  bring  close  together  its  cars,  and  in  crushing 
plaintiff's  arm  and  breaking  his  bones,  as  stated. 

Wherefore,  plaintiff  demands  judgment  against  defendant  in  the 
sum  of  twenty  thousand  dollars,  besides  costs. 

Lamb,  Osborne  &>  Petty, 

Attorneys  for  Plaintiff. 


(  Verification.")^ 

1.  Permanency    of   Injuries.  —  In     an  v.  Manhattan  R.  Co.,  59  N.  Y.  Super, 

action    for    personal    injury    resulting  Ct.    197   {affirmed    in  133    N.    Y.   537). 

from  negligence,  it  is  not  necessary  to  Compare    Ehrgott     v.  New     York,   96. 

allege  in  the  complaint  that  the  injury  N.  Y.  265. 

is  permanent,  in  order  that  evidence  on  2.  Consult  the  title  Verifications. 
that  point  may  be  admitted.     Rosevelt 
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F'or  Form  of  Complaint  for  Personal  Injuries  received  on  an  Elevator y 

see  the  title  CARRIERS,  Form  No.  sijg. 
See  also  the  title  WAREHOUSEMEN,  and  the  GENERAL  INDEX 

to  this  work. 


EMBEZZLEMENT. 

By  B.  a.  Milburn.  , 

I.   EMBEZZLEMENT,  490. 

1.   By  Agent  or  Servant,  493. 

a.  Of  Private  Person,  494. 

b.  Of  Partnership,  500. 

c.  Of  Corporation,  504. 
«.  By  Attorney,  508, 

3.  By  Bailee^  510. 

a.  In  General,  512. 

b.  For  Carriage,  512. 

c.  For  Safe  Keeping,  514. 

4.  By  Bankers  and  Officers  of  Banking  Corporations,  518. 

a.  Under  State  Statutes,  518. 

(i)  Private  Banker,  518. 
(2)  Bank  Officer,  519. 

{a)  Cashier,  519. 

(J))  President,  521, 

Xf)   Treasurer,  521, 

b.  Under  National  Bank  Law,  524. 

(i)  For  Embezzlement,  525. 

(2)  For  Aiding  in  Embezzlement,  528. 

5.  By  Commission  Merchant  or  Factor,  529. 

6.  By  Corporation  Officer,  531. 

7.  By  Public  Officer  or  Agent,  533. 

a.  City  Marshal,  533. 

b.  City  Treasurer,  535. 

c.  Clerk  of  School  District,  537. 

d.  Constable,  538. 

e.  County  Assessor,  539. 

f.  County  Treasurer,  539. 

g.  Justice  of  the  Peace,  540. 
h.  Post-office  Employee,  541. 

(i)  Letter-carrier,  542. 
(2)  Postmaster,  543. 
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/*.   Secretary  of  State  Board,  543. 
/.   State  Treasurer,  544. 
k.    Tax  Collector,  548. 
8.   By  Trustee,  549. 

a.  In  General,  550. 

b.  By  Assignee  in  Trust,  552. 

II.  RECEIVING  EMBEZZLED  PROPERTY,  553. 

CROSS-REFERENCES. 

For  Forms  in  Prosecutions  for  Kindred  Offenses  of  Larceny  and  False 
Pretenses,  see  the  titles  LARCENY;  FALSE  PRETENSES. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  EMBEZZLEMENT.! 


1.  Scope  of  Article.  —  Throughout  this 
article,  the  writer  has  looked  at  the  sub- 
stance of  the  offense,  and  treated  as 
embezzlement  such  misappropriations 
as  do  not  come  within  the  common-law 
offense  of  larceny,  even  where  the  at- 
tempt has  been  made  by  statute  to 
abolish  the  distinctions  between  em- 
bezzlement and  larceny. 

Beqoisites  of  Indictment,  etc.,  Generally. 
—  For  the  formal  parts  of  an  indict- 
ment, information  or  criminal  com- 
plaint see  the  titles  Indictments; 
Informations;  Criminal  Complaints, 
vol.  5,  p.  930.  For  statutes  relating  to 
the  offense  see  the  various  lists  of  stat- 
utes cited  throughout  this  article. 

The  Fiduciary  Belation.  —  The  indict- 
ment must  distinctly  charge  the  exist- 
ence of  a  fiduciary  relation  between 
the  defendant  and  the  owner  of  the 
property  embezzled.  Ex  p.  Hedley, 
31  Cal.  108;  People  v.  Smith,  23  Cal. 
280;  Kibs  V.  People,  81  111.  599;  State 
V.  Roubles,  43  La.  Ann.  200;  People 
"v.  Tryon,  4  Mich.  665;  State  z/.  Farring- 
ton,  59  Minn.  147;  Hamuel  v.  State.  5 
Mo.  260;  People  v.  Allen,  5  Den.  (N. 
Y.)  76;  Griffin  v.  State,  4  Tex.  App.  390; 
McCann  v.  U.  S.,  2  Wyoming  274.  See 
also  State  v.  Hall,  126  Mo.  585;  State 
V.  Noland,  ill  Mo.  473;  Calkins  v. 
State,  34  Tex.  Crim.  Rep.  251;  State 
7'.  Turner,  10  Wash.  94. 

But  no  direct  averment  of  agency  or 
the  like  is  necessary  when  the  relation 
distinctly  appears  from  the  other  aver- 
ments. People  V.  Neyce,  86  Cal.  393; 
Heller  z/.  People,  2  Colo.  App.  459;  State 
•V.  Dodson,  72  Mo.  283.  And  words 
of  similar  import  to  those  used  in  the 
statute  may  be  used  in  describing  the 
relation.     State  v.  Washington,  41  La. 


Ann.  778;  State  v.  Eames,  39  La.  Ann" 
986.  See  also  People  v.  Treadwell,  69 
Cal.  226. 

Defendant's  Beceipt  of  Property  Em- 
bezzled.—  It  must  be  alleged  that  by 
virtue  of  the  fiduciary  relation  the  de- 
fendant received  into  his  possession  the 
thing  which  he  is  accused  of  em- 
bezzling. Grant  v.  State,  35  Fla.  581; 
State  V.  Roubles,  43  La.  Ann.  200: 
State  V.  Farrington,  59  Minn.  147;  State 
V.  Noland,  11 1  Mo.  473;  Gaddy  v.  State, 
8  Tex.  App.  127;  Griffin  v.  State,  4  Tex. 
App.  390;  State  V.  Johnson,  21  Tex.  775. 
See  also  Britton  v.  State,  77  Ala.  202; 
State  V.  Jamison,  74  Iowa  602;  Gibbs  v. 
State,  41  Tex.  491. 

As  a  general  rule,  it  need  not  be 
alleged  from  whom  the  property  was 
received.  State  v.  Flint,  62  Mo.  393; 
State  V.  Lanier,  89  N.  Car.  517.  And 
where  one  is  charged  with  embezzling 
money  collected  by  him  as  agent  of  a 
corporation,  averments  as  to  the  names 
of  persons  from  whom  it  was  collected 
will  be  treated  as  surplusage.  State  v. 
Broughton,  71  Miss.  90.  But  in  Peacock 
V.  State,  36  Tex.  647,  an  indictment 
against  a  clerk  of  the  court  for  alleged 
embezzlement  of  fines  was  held  to  be 
fatally  defective  for  failure  to  state  with 
any  clearness  or  certainty  the  kind  or 
character  of  fines. 

Negation  of  Defendant's  Apprenticeship 
and  Age.  —  That  the  defendant  was  not 
an  apprentice  or  was  not  of  a  certain 
age  need  not  be  alleged,  where  the  stat- 
ute upon  which  the  indictment  is  based 
is  silent  as  to  these  points.  State  v. 
Goode,  68  Iowa  593. 

In  Stater/.  Lanier,  89  N.  Car.  517,  the 
averment  that  "the  said  Lanier,  not 
being  an  apprentice  nor  under  the  age 
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of  sixteen  years  "  was  held  to  be  a  sub- 
stantial compliance  with  the  statute. 

Description  of  Property —  In  General.  — 
The  property  alleged  to  have  been  em- 
bezzled must  be  described  with  suf- 
ficient certainty  to  identify  it.  People 
•V.  Cox,  40  Cal.  275;  Grant  v.  State,  35 
Fla.  581;  Sanders  v.  State,  86  Ga.  717; 
State  V.  Edson,  10  La.  Ann.  229;  Com. 
■V.  Smart,  6  Gray  (Mass.)  15;  Com.  v. 
Merrifield,  4  Met.  (Mass.)  468.  And 
where  it  is  impossible  to  give  a  very 
exact  description  of  the  property  em- 
bezzled, the  best  description  practicable 
should  be  given;  and  if  the  description 
is  indefinite,  a  reason  for  not  giving  a 
better  description  should  be  stated. 
Grant  v.  State,  35  Fla.  581. 

An  allegation  that  the  property  is  in 
the  possession  of  the  defendant  to  some 
extent  excuses  the  pleader  from  a 
minute  description  of  the  property. 
Leonard  v.  State,  7  Tex.  App.  417.  See 
also  State  v.  Combs,  47  Kan.  136,  and 
State  %i.  Munch,  22  Minn.  67,  wherein 
Gilfillan,  C.  J.,  lays  down  the  rule  as 
follows:  "  In  those  cases  where,  neces- 
sarily, the  knowledge  of  the  charac- 
ters, kinds,  amounts,  and  values  of  the 
respective  funds  rests  solely  with  the 
accused,  there  is  no  reason,  beyond 
that  furnished  by  authority,  for  apply- 
ing the  rule."  But  some  kind  of  de- 
scription fairly  accurate  can  usually  be 
obtained  from  the  person  from  whose 
possession  the  property  came  to  the 
accused;  and  in  case  of  a  large  number 
of  chattels,  some  one  or  more,  at  all 
events,  can  by  described  with  sufficient 
accuracy.  Territory  ».  Maxwell,  2  N. 
Mex.  250. 

Money.  —  In  the  absence  of  statute, 
the  character  and  denomination  of 
money  must  be  given,  it  being  insuffi- 
•cient  to  charge  simply  a  certain  num- 
ber of  dollars.  State  v.  Thompson,  42 
Ark.  517  {citing  Rex  v.  Flower,  5  B.  & 
■C,  736,  12  E.  C.  L.  368;  Rex  v.  Fur- 
neaux,  Russ.  &  R.  336;  a.nd  followed  in 
State  V.  Ward,  48  Ark.  36;  People  v. 
Cox,  40  Cal.  275;  People  v.  Peterson,  g 
Cal.  313;  State  v.  Stimson,  24  N.  J.  L.  9). 
And  in  the  absence  of  a  statute,  an  in- 
dictment is  not  defective  for  failing  to 
give  a  particular  description  of  the 
money  embezzled,  where  it  is  alleged 
that  the  particular  kinds  of  money  are 
to  the  grand  jurors  unknown.  Fleener 
V.  State,  58  Ark.  98;  State  t/.  Combs,  47 
Kan.  136. 

It  is  unnecessary  to  charge  that  the 
money  was  "lawful  money  of  the 
United   States."     Watson  v.   State,  64 
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Ga.  61;  State  v.  Noland,  rii  Mo.  473; 
People  V.  Hearne,  (Supreme  Ct.)  49  N. 
Y.  St.  Rep.  406,  and  in  this  last  case 
it  was  held  not  necessary  to  prove  such 
an  allegation  if  made.  Contra,  Watson 
V.  State,  64  Ga.  61;  and  see  Edelhoff  v. 
State,  (Wyoming  1894)36  Pac.  Rep.  627. 

In  the  following  states,  statutes  have 
been  enacted  providing,  with  reference 
to  indictments  for  embezzlement,  either 
that  it  shall  be  sufficient  to  allege,  gen- 
erally, an  embezzlement  or  fraudulent 
conversion  of  money  to  a  certain 
amount,  without  specifying  any  par- 
ticulars of  such  embezzlement,  or  that 
it  shall  be  sufficient  to  describe  any 
money  or  any  bank  note  simply  as 
money,  without  specifying  any  par- 
ticular coin  or  bank  note,  to  wit: 

Alabama.  —  Crim.     Code     (1896),    § 

4673- 

Arizona.  —  Pen.  Code  (1887),  §  1474. 
Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

§  1717- 

California.  —  Pen.  Code  (1897),  §  967. 
Colorado.  — Mills'  Anno.  Stat.  (l8gi), 

§  1453- 

Delaware.  —  Rev.  Stat.  (1893),  p.  942, 
c.  153-  §  I- 

Florida.  —  Rev.   Stat.  (1892),  §  2897. 

Idaho.  —  Rev.  Stat.  (1887),  §  7694. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  177. 

Indiana.  — Horner's  Stat,  (1896),  § 
1750. 

Iowa.  —  Code  (1897),  §  5302. 

Kentucky. — Bullitt's  Crim.  Code 
(1895),  §  135- 

Louisiana.  —  Rev.  Laws  (1897),  §  906. 

Maine. — Rev.  Stat.  (1883),  c.  120, 
§8. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  79. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  44- 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§9421. 

Minnesota.  —  Stat.  (1894),  §  7262. 

Mississippi. — Anno.    Code    (1892),  § 

1364- 

Missouri.  —  Rev.  Stat.  (1889),  §  4111. 

Montana.  —  Pen.  Code  (1895),  §  2109. 

New  Hampshire. — Pub.  Stat.  (1891), 
c.  273,  §  18. 

North  Carolina.  —  Code  (1883),  §  1020. 

North  Dakota.  — Rev.  Codes   (1895), 

§  8055. 

Ohio  —  Bates'  Anno.  Stat.  (1897),  § 
7228. 

Oklahoma. —Stat.  (1893),  §  508.^. 

Rhode  Island.  — Gen.  Laws  (1896),  c. 
279,  §  18. 

Utah.  —  Rev.  Stat.  (1898),  §  4749. 
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Vermont.  — Stat.  (1894),  §  4958, 
Virginia.  —  Code  (1887),  ^  3994- 
Washington.  —  Ballinger's    Anno. 
Codes  &  Stat.  (1897),  §  7124. 

West  Virginia.  —  Code  (1891),  c.  158, 

§5. 

Wisconsin.  —  Stat.  (1898),  g§  4666, 
4667. 

Wyoming.  —  Rev.  Stat.  (1887),  §  9x3. 

These  statutes  are  not  applicable 
to  an  indictment  charging  the  embez- 
zlement of  a  different  kind  of  property, 
such  as  tools,  lumber,  furniture,  etc. 
State  V.  Edson,  10  La.  Ann.  229. 

The  following  descriptions  have  been 
held  sufficient,  to  wit: 

'''  Eighty  ^o\\2iX%  in  money,  consisting 
of  /<f«-dollar  bills  and  twenty-AoWdiX 
bills  currency  of  the  United  States  of 
America,  a  more  particular  description 
of  which  money  is  unknown  to  the 
grand  jury."    Gady  v.  State,  83  Ala.  51. 

"A  bill  of  exchange  to  about  the 
amount  of  eighteen  hundred  dollars." 
Lowenthal  v.  State,  32  Ala.  589. 

"  Money  to  about  the  amount  of  two 
thousand  dollars."  Lang  v.  State,  97 
Ala.  41. 

"The  sum  of  twelve  dollars  lawful 
money  of  the  United  States,  public 
funds  of  the  said  county  of  Los  An- 
geles."    People  V.  Cobler,  108  Cal.  538. 

'^'%iQ4.4S  in  lawful  money  of  the 
United  States."  People  v.  Mahlman, 
82  Cal.  585, 

"  The  sum  of  %2, 102.60  lawful  money 
of  the  United  States."  People  v. 
Treadwell,  69  Cal.  226. 

"  One  ^w^«^-dollar  note  and  one  ten- 
doUar  note,  both  of  said  notes  being  of 
the  United  States  currency,  commonly 
called  greenbacks."  Jones  z'.  Com.,  13 
Bush  (Ky.)  356. 

"Certain  money,  to  wit,  the  sum  of 
forty-stven  thousand  four  hundred  and 
thirty-seven  dollars  and  thirty-four 
cents."  State  v.  Palmer,  32  La,  Ann. 
565 

"Certain  money  to  the  amount  and 
value  of  twenty-five  thousand  dollars." 
Com.  V.  Bennett,  118  Mass.  443. 

"Certain  money  and  bank  notes  to 
the  value  of  %j^i8.oo."  State  v.  Pratt, 
98  Mo.  482. 

"  One  note  for  the  payment  oifive 
dollars,  and  of  the  value  of  five  dollars 
in  money,  being  lawful  money  of  the 
United  States."  State  v.  Fain,  106  N. 
Car.  760. 

"  A  part  of  the  money  entrusted  to 
him  as  aforesaid,  to  wit,  the  sum  of  one 
thousand  diO\\SkX%."  State  z/.  Brooks,  42 
Tex.  62. 


"Five  thousand ^ve  hundred  dollars 
in  money,  the  same  being  then  and 
there  current  money  of  the  United 
States,  and  of  the  value  oi  five  thousand 
five  hundred  dollars."  Lewis  v.  State, 
28  Tex.  App.  140. 

' '  Two  hundred  and  eight  and  40-100 
dollars  in  lawful  money  of  the  United 
States  of  America."  Edelhofi  v.  State, 
(Wyoming,  1894)  36  Pac.  Rep.  627. 

Bonds  are  sufficiently  described  as 
"  bonds  of  the  United  States  of  America 
for  the  payment  of  money  issued,  by 
authority  of  law,"  and  of  an  "  aggre- 
gate value  "  averred  specifically.  Com. 
V.  Butterick,  100  Mass.  i.  Or  as  "cer- 
tain United  States  five-twenty  govern- 
ment bonds,  which  were  valuable 
securities  to  the  value  of  $j,ooo." 
State  V.  Meyers,  68  Mo.   266. 

Cattle.  —  In  Sanders  v.  State,  86  Ga. 
717,  it  was  considered  sufficient  to  al- 
lege the  embezzlement  of  "fifteen  head 
of  beef  cattle  worth  twenty  dollars  per 
head." 

Cotton.  —  In  Leonard  v.  State,  7  Tex. 
App.  417,  it  was  held  that  cotton  de- 
livered to  the  defendant  for  storage 
and  safe  keeping  was  properly  de- 
scribed as  "  twenty  bales  of  lint  cotton, 
of  the  value  oi  fifty  dollars  per  bale." 

Hog.  —  In  Alderman  v.  State,  57  Ga. 
367,  the  property  embezzled  was  prop- 
erly described  as  a  "  black  hog  of  the 
male  sex." 

Shoes.  —  In  Com.  v.  Shaw,  145  Mass. 
349,  it  was  considered  sufficient  to  de- 
scribe the  property  embezzled  as  "  thir. 
teen  hundred  and  twenty  pairs  of  shoes,"' 
and  the  word  shoes  was  taken  to  mean 
shoes  for  the  feet  of  human  beings. 

Value  of  Property.  —  As  a  general  rule, 
the  value  of  the  property  must  be 
alleged.  Grant  v.  State,  35  Fla.  581; 
People  V.  Donald,  48  Mich.  491;  Ste- 
phens z'.  State,  53  N.J.  L.  245;  State  v, 
Stimpson,  24  N.  J.  L.  9;  Bork  v.  People, 
16  Hun  (N.  Y.)  476.  See  also  Hender- 
son V.  State,  I  Tex.  App.  432;  U.  S.  v. 
Greve,  65  Fed.  Rep.  488.  But  the  value 
of  each  article  taken  need  not  be  alleged 
when  the  embezzlement  of  numerous 
articles  or  aggregate  value  thereof  is 
alleged.  State  v.  Moore,  40  Ohio  St. 
588. 

Ownership  of  Property.  —  In  an  indict- 
ment for  embezzlement,  the  ownership 
of  the  property  alleged  to  have  been  em- 
bezzled should  be  alleged  with  the  same 
particularity  as  in  an  indictment  for 
larceny.  People  v.  Neyce,  8&Cal.  393; 
Alden  v.  State,  18  Fla.  187;  Grant  v. 
State,  35  Fla.  581;  State  v.  Roubles,  43. 
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La.  Ann.  200;  State  v.  Tracey,  73  Md. 
447;  State  V.  Lyon,  45  N.  J.  L.  272. 

Want  of  owner's  consent  need  not  be 
alleged,  unless  an  ingredient  of  the 
offense  denounced  by  the  statute.  Con- 
sult, generally,  on  this  point  the  statutes 
cited  throughout  this  article. 

Demand  and  refosal  to  pay  need  not  be 
alleged,  unless  .by  statute  required. 
Consult,  generally,  on  this  point  the 
statutes  cited  throughout  this  article. 

Intent  need  not  be  alleged,  unless  the 
statute  by  specific  words  makes  a  crimi- 
nal intent  an  element  of  the  offense. 
Consult,  generally,  on  this  point  the 
statutes  cited  throughout  this  article. 

Conclosion  as  in  Larceny.  —  Massachu- 
setts, it  would  seem,  is  the  only  state  in 
which  a  conclusion  as  in  larceny  is 
necessary,  though  in  many  other  states 
it  has  been  the  practice  to  insert  such 
conclusion.  Com.  v.  Pratt,  132  Mass. 
246,  in  which  case  it  was  held  that  it  was 
not  sufficient  to  conclude  with  the  words 
that  the  jurors  say  "that  the  defend- 
ant in  manner  and  form  aforesaid,  is 
deemed  guilty  of  simple  larceny,"  but 
that  it  must  be  alleged  that  he  "felo- 
niously did  take,  steal  and  carry  away;" 
Lord,  J.,  saying:  "  Upon  examining 
the  precedents,  both  in  England  and 
in  this  country,  although  there  are 
statutes  in  England  similar  to  ours, 
making  embezzlement  larceny,  we  do 
not  find  any  authority  for  this  mode  of 
pleading;  and  we  do  not  find  any  in- 
dictment upon  which  a  party  has  been 
convicted  of  larceny  by  means  of  em- 
bezzlement, which  has  not  in  it  the 
words  '  feloniously  did  steal,  take  and 
carry  away.'"  But  the  fact  that  the 
indictment  concludes  with  the  words 
"  did  steal,  take,  and  carry  away,"  does 
not  render  the  indictment  defective  for 
improperly  joining  in  one  count  two 
distinct  offenses,  to  wit,  embezzlement 
and  larceny.  State  v.  Adams,  108  Mo. 
208;  State  V.  Lanier,  89  N.  Car.  517. 

I.  For  statutes  of  the  various  states 
relating  to  embezzlement  by  agents, 
■employees,  and  the  like,  see  as  follows, 
to  wit: 

Alabama.  — Crim.  Code  (1896),  §4659. 

Arizona.  —  Pen.  Code  (1887),  §  792.     1 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
gi7io. 

California. —  Pen.  Code  (1897),  ^§  506, 
508. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§1255. 


Connecticut.  —  Gen.     Stat.    (1888),     § 
1580. 
Delaware.  —  Rev.  Stat.  (1893),  p.  942, 

c-  153,  §  I- 

Florida.  —  Rev.  Stat.  (1892),  §  2457. 

Georgia.  —  3  Code  (1895),  §§  193,  194. 

Idaho.  — Rev.  Stat.   (1887),  §  7070. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  166. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1944. 

Iowa.  —  Code  (1897),  §  4832. 

Kansas.  —  Gen.    Stat.  (1897),  c.  100, 

§95- 

Kentucky.  — Stat.  (1894),  §  1202  etseq. 
Louisiana.  —  Rev.  Laws  (1897),  §  905. 
Maine.  —  Rev.  Stat.    (1883),  c.   I20, 

§7. 

Maryland.  —  Puh.  Gen.  Laws  (18S8), 
art.  27,  §g  75,  93. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  40. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§9151. 

Minnesota.  — Stat.  (1894),  §  6709. 

Mississippi.  —  Anno.  Code  (1892),  § 
1058. 

Missouri.  —  Rev.  Stat.  (1889),  §  3549. 

Montana.  —  Pen.  Code  (1895),  ^  880. 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
6783,  6784. 

Nevada.  — Q^n.  Stat.  (1885),   §  4634. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  273,  §  17. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1078,  §s  *6o,  161,  165,  166. 

New  Mexico.  —  Comp.   Laws   (1897), 

§  "22. 

New  York.—  Cook's  Pen.  Code  (1898), 
§528. 

North  Carolitia.  —  Code  (1883),  55 1014. 

North  Dakota.  — Rev.  Codes  (1895), 
§  7466. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6842. 

Oklahoma.  —  Stat.  (1893),  §§  2388, 
2390. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 

§  1770. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894),  p.  1187,  §  226. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
279.  §  16. 

South  Carolina. —  Crim.  Stat.  (1893), 
§150. 

Tennessee,  —r  Code  (1896),  §  6576. 

Texas.  —  Pen.  Code  (1896),  art.  938. 

Utah.  —  Rev.  Stat.  (1898),  §§  4375, 
43S0. 

Vermont.  — Stat.  (1894),  §  4951. 
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Virginia.  —  Code  (1SS7),  §  3716. 
Washitf^ton.  —  Ballinger's      Anno. 
Codes  &  Stat.  (1897).  S  71 19- 

West  Virginia.  —  Code  (1891),  c.  145, 

§19- 

Wisconsin. — Stat.  (1898),  §  4418. 
Wyoming.  —  Rev.  Stat.  (1887),  g§  gi2, 
916. 

Beqoisites  of  Indictment  —  Generally. — 
See  supra,  note  i,  p.  490. 

Allegation  as  to  Employment.  —  It  is 
necessary  to  charge  distinctly  the  rela- 
tionship of  principal  and  agent  existing 
between  the  defendant  and  the  owner 
of  the  property  embezzled.  Ex  p.  Med- 
ley, 31  Cal.  108.  But  the  indictment 
need  not  directly  aver  thtf  defendant's 
agency,  if  the  agency  distinctly  ap- 
pears. People  V.  Neyce,  86  Cal.  393; 
State  V.  Dodson,  72  Mo.  283;  State  v. 
Meyers,  68  Mo.  266. 

It  is  sufficient  to  describe  the  defend- 
ant as  an  agent,  servant  or  clerk  in 
the  terms  used  in  the  statute,  the  prose- 
cutor selecting  the  word  that  is  most 
appropriate,  without  setting  forth  in 
detail  the  duties  of  the  defendant  or  the 
purposes  for  which  he  was  employed. 
Thus,  in  an  indictment  under  Horner's 
Stat.  Ind.  (1896),  §  1944,  denouncing 
embezzlement  by  an  "employee"  of 
any  person  or  persons,  corporation  or 
association,  etc.,  a  charge  that  the  de- 
fendant was  an  employee  of  a  person 
named,  without  stating  the  facts  which 
would  enable  the  court  to  ascertain  and 
determine  whether  or  not  he  was  such 
an  "  employee  "  is  sufficient.  Ritter  v. 
State,  III  Ind.  324.  And  describing  a 
man  as  "agent  and  collector"  is  suffi- 
cient without  setting  forth  the  particular 
capacity  in  which  defendant  acted, 
whether  as  agent  or  collector.  State  v. 
Adams,  108  Mo.  208.  But  the  defend- 
ant cannot  be  described  as  "agent," 
where  the  word  "  agent "  is  not  used  in 
the  statute.  Hamuel  v.  State,  5  Mo. 
260.  Although  it  has  been  held  suffi- 
cient if  the  relation  of  principal  and 
agent  is  set  forth  in  words  of  similar 
import  to  those  contained  in  the  statute. 
State  V.  Washington,  41   La.  Ann.  778. 

An  allegation  that  defendant  was 
"  the  agent  of  the  Pacific  Express  Com- 
pany, at  Wheatley,  Arkansas,"  is  a  suffi- 
cient averment  of  the  agency.  Fleener 
V.  State,  58  Ark.  98.  And  it  is  sufficient 
to  charge  the  defendant  as  agent  of  a 
partnership,  stating  the  style  and  name 
thereof,  without  giving  the  names  of 


individual  partners.  State  v.  Mohr,  68 
Mo.  303. 

For  Hire.  —  Where  the  statute  relates 
solely  to  embezzlement  by  agents  or 
servants  employed  for  hire,  the  omis- 
sion of  the  words  "  for  hire  "  is  a  fatal 
defect.     Terry  v.  State,  i  Wash.  277. 

Receipt  of  Property  Belonging  to  Mas- 
ter. —  It  is  necessary'  to  charge  dis- 
tinctly that  the  defendant  received 
money  belonging  to  his  principal,  and 
that  he  received  it  in  the  course  of  his 
employment.  Ex  p.  Hedley,  31  Cal. 
108. 

Conversion  and  Intent.  —  It  must  be 
alleged  that  defendant,  converted  the 
property  to  his  own  use,  with  intent  to 
steal  the  same.  Ex  p.  Hedley,  31  Cal. 
108.  And  an  allegation  of  intent  to  in- 
jure not  only  the  master,  but  the 
master's  customers  from  whom  the  de- 
fendant received  money  for  his  master, 
will  not  yitiate  the  indictment,  although 
it  is  not  alleged  that  he  occupied  any 
confidential  relation  to  such  others. 
State  V.  Broughton,  71  Miss.  90. 

Want  of  consent  of  master,  when  an 
element  of  the  statutory  definition, 
must  be  alleged.  State  v.  Minis,  26 
Minn.  191. 

Demand  and  refusal  to  pay  over  the 
money,  when  not  a  statutory  ingredient 
of  the  offense,  need  not  be  alleged. 
Edelhoff  V.  State,  (Wyoming,  1S94)  36 
Pac.  Rep.  627. 

1.  Sufficient  Forms.  —  In  Lo  wen  thai  v. 
State,  32  Ala.  589,  the  indictment,  which 
was  sufficient,  omitting  the  formal 
parts,  was  as  follows:  "The  grand 
jury  of  said  county  charge,  that,  before 
the  finding  of  this  indictment,  y«/^j- 
Lowenthal,  being  the  agent  or  clerk  of 
Henry  Sengstak  (the  sa.\A  Jules  not  being 
an  apprentice,  or  under  the  age  oi  eigh- 
teen years),  embezzled,  or  fraudulently 
converted  to  his  own  use,  money  to 
about  the  amount  of  eighteen  hundred 
dollars,  and  a  bill  of  exchange  to  about 
the  amount  of  eighteen  hundred  dollars, 
which  came  into  his  possession  by 
virtue  of  his  employment;  against  the 
peace  and  dignity  of  the  State  of  Ala- 
bama.^^ 

In  State  v.  Foster,  37  Iowa  405, 
the  indictment,  which  was  sufficient, 
charged  that  the  defendant,  being  "the 
servant  and  agent  of  one  P.  B.  Furlong, 
and  being  over  the  age  of  sixteen  years, 
did  *  *  *  by  virtue  of  his  said  em- 
ployment, have,  receive  and  take  into 
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Form  No.  8275. 

(Precedent  in  Lycan  v.  People,  107  111,  424.)' 
[State  of  Illinois,    \ 
County  oi  Peoria.  \ 
Of  the  October  term  of  the  Peoria  Circuit  Court  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty. 

The  grand  jurors  chosen,  selected,  and  sworn,  in  and  for  the  county 
of  Peoria,  in  the  name  and  by  the  authority  of  the  people  of  the  state 
oi  Illinois,  upon  their  oaths  present  tha.t  Edward  P.  Lycan,  late  of 
said  county,  on  the  sixteenth  day  oi  July  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty,  and  in  the  county  of  Peoria 
aforesaid] 2  being  then  and  there  the  agent  of  Ellen  Wilkes,  did  then 
and  there,  by  virtue  of  his  said  employment,  have,  receive  and  take 
into  his  possession  certain  money  to  a  large  amount,  to  wit,  to  the 
amount  of  %600,  and  of  the  value  of  %600,  of  the  property  and  moneys 
of  said  Ellen  Wilkes,  the  said  Lycan  s  said  employer,  and  the  said 
Lycan  the  said  money  then  and  there  feloniously  did  embezzle  and 
fraudulently  convert  to  his  own  use,  with  intent  then  and  there  to 
steal  the  same,  without  the  consent  of  the  said  Ellen  Wilkes,  the  said 
Lycan  s  employer,  whereby,  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  Lycan  is  deemed  to  have  committed  the  crime 
of  larceny,  and  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say  that  the  sa,id  Lycan  then  and  there,  in  manner  aforesaid,  the 
said  money  of  the  property  and  moneys  of  the  said  Ellen  Wilkes,  the 
said  Lycan' s  said  employer,  from  the  said  Ellen  Wilkes  did  then  and 
there  feloniously  steal,  take,  and  carry  away,  contrary  [to  the  form 
of  the  statute  in  such  case  made  and  provided  and  against  the  peace 
of  the  same  people  of  the  state  of  Illinois. 

his   possession  and  under  his  control  priation  of  funds  by  them,  the  indict- 

<7«^  watch  of  the  value  of  $95,  the  prop-  ment  was   not  vicious   because  it  did 

erty  *  *  *  oi  P.  B.  Furlong,    his  em-  not  use  any  particular  term  of  the  stat- 

ployer,  *  *  *  and  the  said  watch  *  *  *  ute  in   designating  such  capacity,  and 

without  the    consent   of   his   said   em-  that  the  averments  of  the  indictment 

ployer,  did  feloniously  embezzle   and  were  equivalent  to  a  statement  that  the 

fraudulently  convert  to  his  own  use."  money  had  been  entrusted   to  the  de- 

In  State  v.  Washington,  41  La.  Ann.  fendant    as     the    owner's    servant    or 

778,  the  indictment,  omitting  the  formal  agent. 

parts,  charged  that  defendant  "did  See  also  forms  in  Com.  v.  Smith,  116 
feloniously  and  wrongfully  use,  and  Mass.  40;  State  v.  Wilson,  loi  N.  Car. 
convert  to  his  own  use,  and  conceal  730;  State  v.  Snell,  9  R.  I.  112. 
and  embezzle  $5,  lawful  money,  of  the  1.  It  was  held  that  there  was  no 
value  of  $3",  of  the  property  of  6aw  i^i?/-  serious  objection  to  either  count  of 
lingsworth,  then  and  there  being  found,  this  indictment,  and  that  both  counts 
which  said  money  had  then  and  there  charged  the  statutory  crime  of  embez- 
been  intrusted  to  the  sQ.\d  John  Wash-  zlement  and  were  sufficiently  formal 
ington  to  deliver  to  one  Dan  Harvey,  under  the  statute.  The  case  was  re- 
contrary  to  the  form  of  the  statute,"  versed,  however,  for  errors  connected 
etc.     This  indictment  was  drawn  un-  with  the  evidence. 

der  La.  Rev.  Stat.,  §  905,  and  was  con-  For  the  present  statute  in  Illinois  see 

sidered  good  on  a  motion  to  quash.     It  Starr  &  C.  Anno.  Stat.  (1896),  c.  38,  par. 

was  held  that  although  the  statute  in-  166.     See  alsoi-«/ra,  note  i,  p.  493. 

dicated    and    plainly    enumerated    the  2.  The  words  enclosed  by  [  ]  will  not 

various   capacities    in    which    persons  be  found  in  the  reported  case,  but  have 

must  be  employed  in   order  to  consti-  been    added   to  render  the  form  com- 

tute   the   wrongful    use   or   misappro-  plete. 
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And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present  that  the  said  Edward  B.  Lycan,  on  the  sixteenth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty^ 
and  in  the  county  of  Peoria  aforesaid,] ^  fraudulently  and  feloniously 
did  embezzle  and  convert  to  his  own  use,  with  intent  to  steal  the 
same,  '^600  in  money,  and  of  the  value  of  %600,  of  the  money  and 
property  of  one  Ellen  Wilkes,  without  then  and  there  having  the  con- 
sent of  the  said  Ellen  Wilkes,  and  so  the  jurors  aforesaid,  on  their 
oaths  aforesaid,  do  say  that  the  said  Lycan  then  and  there,  in  manner 
and  form  aforesaid,  the  said  money,  the  property  of  the  said  Ellen 
IVilkes,' from  the  said  Ellen  Wilkes  feloniously  did  steal,  take  and 
carry  away,  contrary  [to  the  form  of  the  statute  in  such  case  made 
and  provided  and  agamst  the  peace  of  the  same  people  of  the  state 
of  Illinois. 

Samuel  Jones  Tilden.  State's  Attorney.]^ 

Form  No.  8276. 

(Precedent  in  Ritter  v.  State,  in  Ind.  324.)' 

[State  of  Indiana,      \ 

County  of  Elkhart.  ) 
In  the  Elkhart  Circuit  Court,  October  Term,  a.  d.  i?>86. 
State  of  Indiana  ) 

against         >•  Indictment  for  Embezzlement. 

Daniel  Ritter.  ) 
The  grand  jury  of  Elkhart  county  in  the  state  of  Indiana,  good 
and  lawful  men,  duly  and  legally  impaneled,  charged  and  sworn  at 
the  October  term,  Elkhart  Circuit  Court,  for  the  year  a.  d.  i8<9<9,  to 
inquire  into  felonies  and  certain  misdemeanors  in  and  for  the  body 
of  said  county  of  Elkhart,  in  the  name  and  by  the  authority  of  the 
state  o{  Indiana,  on  their  oaths  present,  that  ow&  Daniel  Ritter,  late 
of  said  county,]^  on  the  23d  da.y  of  September,  \2>86,  at  the  county  of 
Elkhart  and  State  of  Indiana,  was  then  and  there  an  employee  of  one 
John  Mc Carter;  that  sd^di  Daniel  Ritter,  as  such  employee,  then  and 
there  [had  been  intrusted  by  soXd  John  McCarter  with,  and]^  had 
the  control  and  possession  of  divers  moneys,  bills,  notes,  United 
States  treasury  notes,  and  national  bank  notes,  current  money  of  the 
United  States,  amounting  in  all  to  the  sum  of  '^15,  of  the  property 
of  the  said  John  McCarter,  to  the  possession  of  which  the  said  John 
McCarter  was  then  and  there  entitled;  a  more  particular  and  accu- 

1.  The  words  and  figures  enclosed  by  it  is  sufficient  to  describe  him  as  an 
[  ]  will  not  be  found  in  the  reported  "employee"  without  setting  out  the 
case,  but  have  been  added  to  render  facts  constituting  his  employment.  See 
the  form  complete.  also  supra,  note  i,  p.  493. 

2.  It  was  held  in  this  case  that  the  3.  Allegation  that  Money  was  In- 
■word  "employee"  used  in  the  indict-  trusted.  —  It  was  intimated  in  this  case 
ment,  which  was  drawn  under  a  stat-  that  the  indictment  might  be  defective 
ute  embodied  in  Horner's  Stat.  Ind.  because  it  did  not  show  with  sufficient 
(1896),  §  1944,  has  a  well  defined  mean-  certainty  that  the  defendant  by  virtue 
ing,  and  that  in  the  indictment  for  of  his  employment  was  intrusted  with 
embezzlement  against  one  employed  the  money  upon  which  the  charge  was 
by  another  charging  him  with  having  predicated;  and  the  words  enclosed  by 
embezzled  the  funds  of  his  employer,  [  ]  have  been  inserted  accordingly. 
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rate  description  of  said  moneys,  bills,  notes,  United  States  treasury 
notes,  and  national  bank  notes,  is  to  this  grand  jury  unknown  and 
cannot  be  given  for  the  reason  that  they  are  in  the  possession  of 
some  person  or  persons  to  this  grand  jury  unknown;  that  said  Daniel 
Ritter  did  then  and  there,  and  while  in  the  employment  of  ^dS.^  John 
McCarter,  unlawfully,  purposely,  knowingly,  fraudulently  and  felo- 
niously purloin,  secrete,  embezzle  and  appropriate  to  his  own  use  all 
of  said  moneys,  bills,  notes,  United  States  treasury  notes  and 
national  bank  notes,  then  and  there  in  the  possession  of  said  Daniel 
Ritter  as  aforesaid,  without  then  and  there  having  the  consent  of 
SdiXd  John  McCarter  so  to  do,  [contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Indiana. 

Samuel  Jones  Tilden.^  Prosecuting  Attorney.]^ 

Form  No.  8277. 

(Precedent  in  Johnson  v.  Com.,  5  Bush  (Ky.)  431.)* 

\^Jefferson  Circuit  Court. 
The  Commonwealth  of  Kentucky  ' 
against 
William  Johnson. 

The  grand  invy  oi  Jefferson  county,  in  the  name  and  by  the  au- 
thority of  the  commonwealth  of  Kentucky,*  accuse  William  Johnson  of 
the  crime  of  embezzlement,  committed  as  follows,  viz.:]i  The  said 
William  Johnson,  in  said  county  of  Jefferson,  on  the  i^/day  of  Novem- 
ber, 1868,  being  at  the  time  in  the  employ  as  a  servant  oi  Press  Means, 
did  fraudulently  and  feloniously  convert  to  his  own  use,  various 
treasury  notes  of  the  United  States,  of  various  sizes  and  denomina- 
tions, of  the  value  of  nine  dollars  and  fifty  cents,  and  various  national 
bank  bills,  currency  of  the  United  States,  of  various  denominations, 
and  of  the  value  of  nine  dollars,  the  property  of  Press  Means,  being 

the  price  of  sand  hauled  and  delivered  to Holbrook  by  the  said 

Johnson,  as  the  servant  of  said  Means,  and  with  the  collection  of  which 
he,  the  said  Johnson,  was  intrusted  by  the  said  Means,  contrary  [to 
the  form  of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  commonwealth  of  Kentucky.'^ 

Form  No.  8278. 

(Precedent  in  People  v.  Converse,  74  Mich.  479,  16  Am.  St.  Rep.  648; 
In  re  Converse,  137  U.  S.  625.)' 

The  Circuit  Court  for  the  County  of  Calhoun. 

Herbert  E.  Winsor,  prosecuting  attorney  for  the  county  of  Cal- 
houn aforesaid,  for  and  in  behalf  of  the  people  of  the  State  of  Michi- 

1.  The  words  enclosed  by  [  ]  will  not  bracing  the  acts  of  ordinary  servants 
be  found  in  the  reported  case,  but  have  who  receive,  or  are  intrusted  with, 
been  added  to  render  the  form  com-  money  or  property  in  the  business  of 
plete.  their  employers.     See  also  supra,  note 

2.  This  indictment  was  held  to  prop-  i,  p.  493. 
erlyallegeanoffenseunder  a  statute  now  3.  The  defendant  in  this  case  was  an 
embodied  in   Ky.   Stat.    (1894),  §  1203,  attorney  at  law  and  pleaded,   "  As   an 
which   statute   was   construed   as   em-  attorney  at  law,  I  am  guilty  of  embez- 
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gan,  comes  into  said  court  in  the  December  term  thereof,  a.  d.  i  8^7, 
and  gives  it  here  to  understand  and  be  informed  that  Eugene  M. 
Converse,  late  of  the  city  of  Battle  Creek,  in  the  county  of  Calhoun 
and  State  of  Michigan,  heretofore,  to  wit,  on  the  twenty-eighth  day  of 
July,  in  the  year  one  thousand  eight  hundred  and  eighty-five,  at  the 
city  of  Battle  Creek,  in  said  county  of  Calhoun  and  State  of  Michigan^ 
being  then  and  there  agent  to  John  E.  Dunning  and  Daniel  W.  Hall, 
the  executors  of  the  last  will  and  testament  of  Rice  Hall,  deceased, 
and  being  then  and  there  the  agent  of  them,  the  said  John  E.  Dun- 
ning and  Daniel  W.  Hall,  executors  of  the  last  will  and  testament  of 
Rice  Hall,  deceased,  and  not  being  then  and  there  an  apprentice,  nor 
any  other  person  under  the  age  of  sixteen  years,  did  by  virtue  of  his 
said  employment  then  and  there,  and  whilst  he  was  such  agent  as  afore- 
said, receive  and  take  into  his  possession  certain  moneys  to  a  large 
amount,  to  wit,  to  the  amount  oi  four  thousand  dollars,  of  the  value 
oi  four  thousand  dollars,  of  the  property  of  the  said  John  E.  Dunning 
and  Daniel  W.  Hall,  as  such  executors,  and  which  said  money  came 
to  the  possession  of  the  said  Eugene  M.  Converse  by  virtue  of  said 
employment,  and  the  said  money  then  and  there  fraudulently  and 
feloniously  did  embezzle  and  convert  to  his  own  use,  without  the 
consent  of  the  said  John  E.  Dunning  and  Daniel  W.  Hall,  as  such 
executors  as  aforesaid,  his  said  employers,  and  that  so  the  said  Eugene 
M.  Converse  did  then  and  there,  in  manner  and  form  aforesaid,  the 
said  money,  the  property  of  the  said  John  E.  Dunning  and  Daniel  IV. 
Hall,  as  executors  as  aforesaid,  his  said  employers,  from  the  said 
John  E.  Dunning  and  Daniel  IV.  Hall,  as  such  executors  as  aforesaid, 
feloniously  did  steal,  take,  and  carry  away,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  State  of  Michigan. 

[Herbert  E.  IVinsor,  Prosecuting  Attorney.]^ 

Form  No.  8279. 

(Precedent  in  State  v.  Adams,  108  Mo.  211.)' 

[State  of  Missouri,  \  In  the  Adair  Circuit  Court, 

County  oi  Adair.  \  '  October  Ttrra,  a.  d.  i8<57. 
The  grand  jurors  for  the  state  of  J/m(3«r/ impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Adair 
and  state  aforesaid,  upon  their  oaths  present  and  charge  *  that  W.  A. 
Adams,  on  the  sixteenth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-seven,  in  the  county  aforesaid,]^ 

zlement,"  etc.     It  was  held  that  where  2.  This  indictment  was  drawn  under 

an  attorney  collects  money  for  a  client  Mo.  Rev.  Stat.  (1889),  §  3459,  and  it  was 

he  acts  in  so  doing  as  his  agent  as  well  held  that,  as  the   language  of  the  stat- 

as  his  attorney,  and   that   defendant's  ute  was  substantially  followed   in  the 

plea  in  this  case  amounted  to  a  plea  of  indictment,    it  was   sufficient.     It  was 

guilty   as   charged.     The    information  further  held  that  the  facts  charged  did 

was   drawn   under  How.    Anno.    Stat,  not  constitute   larceny,  and  that,  not- 

Mich.  (1882),  §    9151.     See  also  supra,  withstanding  the  conclusion,  which  was 

note  I,  p.  493.  considered  unnecessary,  the  indictment 

1.  The  words  enclosed  by  [  ]  will  not  charged   embezzlement   only  and  was 

be  found  in  the  reported  case,  but  have  not   duplicitous.     See  also  supra,  note 

been  added  to  render  the  form  complete,  i,  p.  493. 
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being  then  and  there  agent  and  collector  of  a  certain  private  person,  to 
wit,  one  James  A.  Guest,  and  the  said  W.  A.  Adams  being  then  and  there 
not  a  person  under  the  age  of  sixteen  years,  did  then  and  there,  by  virtue 
of  his  employment  as  agent  and  collector  of  the  %2i\di  James  A.  Guest, 
have,  receive  and  take  into  his  possession,  and  under  his  care,  certain 
personal  property,  to  wit,  a  style  S,  Star  piano,  number  5158,  of  the 
value  of  ^00,  and  of  the  property  beloftging  to  the  said  James  A. 
Guest,  and  the  said  W.  A.  Adams  the  said  piano  then  and  there  feloni- 
ously did  embezzle  and  fraudulently  convert  to  his  own  use  without 
the  assent  of  his  employer,  the  ^2J\.di  James  A.  Guest,  the  owner  of 
said  piano,  and  the  said  W.  A.  Adams,  the  said  piano,  in  manner  and 
form  aforesaid  feloniously  did  steal,  take  and  carry  away,  against  the 
peace  and  dignity  of  the  state. 

[^Samuel  Jones  Tilden, 
Prosecuting  Attorney  for  the  County  oi  Adair ?^ 

Form  No.  8280. 

(Precedent  in  State  v.  Lanier,  89  N.  Car.  517.)' 

[North  Carolina  )  Superior  Court,  Fall  Term,  a.  d.  i^SlY 

New  Hanover  County.    )      ^  •* 

The  jurors  [for  the  state  upon  their  oath]^  present  that  Jere 
Lanier,  [late  of  the  county  of  New  Hanover,  on  the  sixteenth  day  of 
July,  A.  D.  i8<?4]^  with  force  and  arms  [at  and  in  said  county]^  being 
then  and  there  employed  as  a  servant  of  Addie  P.  McClammy,  by 
virtue  of  his  employment,  and  whilst  he  was  so  employed,  did  receive 
and  take  into  his  possession  certain  money,  to  wit,  seven  dollars  and 
fifty  cents,  for  and  in  the  name  of,  and  on  account  of  the  said  Addie 
P.  McClammy,  his  mistress  and  employer,  the  said  Lanier  not  being 
an  apprentice,  nor  under  the  age  of  sixteen  years ;  and  the  said  money 
then  and  there  fraudulently  and  feloniously  did  embezzle.  And  so 
the  jurors  [aforesaid  on  their  oath  aforesaid], ^  do  'say,  that  said 
Lanier,  in  manner  and  form  aforesaid,  the  said  money,  the  property 
of  said  Addie  P.  McClammy,  feloniously  did  steal,  take  and  carry 
away,  against  the  form  of  the  statute  [in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  state. 

Samuel  Jones  Tilden,  Solicitor.] ^ 

Form  No.  8281. 

(Precedent  in  Terry  v.  State,  i  Wash.  277.) 
[The  State  of  Washington  ^  ^^^^^.^^  ^^^^^  ^^  ^^^  g^^^^  ^^  Washington 


J.  E.  Terry  is  accused  by  the  grand  jury  of  the  county  of  King, 
by  this  indictment,  of  the  crime  of  larceny,  committed  as  follows:]^ 

1.  The  words  and  figures  enclosed  by  person  from  whom  the  money  was  re- 
[  ]  will  not  be  found  in  the  reported  ceived,  and  that  it  did  not  expressly 
case,  but  have  been  added  to  render  the  negative  the  fact  that  the  defendant 
form  complete.  was  an  apprentice  and  under  the  age  of 

2.  It  w^as  objected  to  this  indictment  sixteen  years,  butin  both  these  respects 
that  it   did  not  state  the   name  of  the  it  was   held  sufficient.     It  was   further 
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The  said  /.  E.  Terry,  on  the  25th  day  oi  May,  a.  d,  i8<?P,  in  the 
county  of  King,  in  the  district  aforesaid,  then  and  there  being  the 
agent  [for  hirej^  of  one  W.  H.  Gleason  for  sale  of  a  certain  horse, 
then  and  there  being  the  personal  property  of  said  W.  H.  Gleason, 
did  then  and  there  sell  the  said  horse  to  one  E.  E.  Scott  for  the  sum 
and  price  of  one  hundred  and  ninety  dollars,  and  did  then  and  there 
by  virtue  of  said  employment  receive  from  said  E.  E.  Scott  as  the 
purchase  price  of  said  horse,  and  as  the  personal  property  of  said 
Gleason,  the  sum  of  one  hundred  and  fifty  dollars  lawful  money  of  the 
United  States,  and  the  promissory  note  of  said  Scott  iox  forty  dollars; 
and  did  then  and  there  wilfully,  fraudulently  and  feloniously  take 
and  secrete  the  whole  of  said  money  with  the  intent  thereby  to 
embezzle  and  fraudulently  convert  the  same  to  his  own  use.  Con- 
trary to  the  form  of  the  statute  [in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  state  of 
Washington. 

Dated  at  Seattle  in  the  county  aforesaid,  the.  fifth  day  of  October, 
A.  D.   i?>89. 

Samuel  /ones  Tilden,  Prosecuting  Attorney.  J^ 

b.  Of  Partnership.^ 


objected  that  the  indictment  was  de- 
fective because  it  purported  to  charge 
a  larceny,  but  it  was  held  that  the 
words  beginning  "  and  so  the  jurors" 
and  ending  "  did  steal,  take,  and  carry 
away"  might  be  stricken  out,  and  that 
enough  would  be  left  to  constitute  the 
offense  of  embezzlement.  For  the  stat- 
ute in  North  Carolina  see  Code  (1883), 
§  1014.     See  also  supra,  note  i,  p.  493. 

1.  This  indictment  was  drawn  under 
section  835  of  the  Code  of  Washington 
Territory,  and  was  held  fatally  defec- 
tive for  the  omission  of  the  words  "  for 
hire,"  which  were  held  to  apply  to  each 
of  the  classes  of  persons  enumerated 
in  the  statute. 

For  present  statute  in  Washington  see 
Ballinger's  Anno.  Codes  &  Stat.  (1897), 
§  7119.     See  also  supra,  note  i,  p.  493. 

2.  The  words  enclosed  by  [  J  will  not 
be  found  in  the  reported  case,  but  have 
been  added  to  render  the  form  com- 
plete. 

3.  Safficient  Forms.  —  In  Wise  v.  State, 
41  Tex.  139,  an  indictment  was  held 
sufficient  which  charged:  "  That  H. 
L.  Wise,  late  of  the  county  aforesaid, 
on  the  jM  day  of  the  month  of  March, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-three,  in  the 
said  county  of  Harris,  in  the  state  of 
Texas, W\\.\i  force  and  arms,  and  then  and 
there  clerk  and  agent  oiA.f.  Ward,  E. 
C.  Dewey,  f.  S.  Sellers,   and  N.  Patten, 


partners,  under  the  firm  name  and 
style  of  Ward,  Dewey  &"  Co. ,  and  as  such 
agent  and  clerk  the  said  H.  L.  Wise  was 
then  and  there  intrusted  to  collect,  re- 
ceive, and  take  into  his  possession  the 
moneys,  goods,  and  property  belong- 
ing to  the  said  Ward,  Dewey  6^  Co.,  and 
then  and  there,  as  the  agent  and  clerk 
of  the  said  Ward,  Dewey  &'  Co.,  he,  the 
said  //.  L.  Wise,  did  then  and  there  re- 
ceive from Loudon,  and  took  into 

his  possession,  the  sum  of  thirty-six 
dollars  United  States  currency,"  etc. 

See  also  a  form  in  State  v.  Lewis,  19 
Oregon  478. 

Insufficient  Form.  —  In  State  v.  Yeiter, 
54  Kan.  278,  the  information,  omitting 
the  caption,  verification  and  indorse- 
ments, was  as  follows: 

"  \,  fames  B.  Naylor,  the  undersigned 
county  attorney  of  said  Gray  county,  in 
the  name,  by  the  authority  and  in 
behalf  of  the  state  of  Kansas,  come  now 
here  and  give  the  court  to  understand 
and  be  informed,  that  on  or  about  the 
^(/day  oifune,  189J,  in  said  county  of 
Gray  and  state  oi  Kansas,  one  fohn  D. 
Yeiter  was  then  and  there  employed  as 
and  was  the  agent  of  the  Bank  of  In- 
galls,  the  same  being  a  copartnership 
composed  of  Wilson  Soule  and  William 
W.  Munsell,  conducting  a  banking  busi- 
ness under  the  firm  name  of  the  Bank 
of  Ingalls;  that  the  terms  of  said  agency 
were  that  the  saidyic.4«  D.  Yeiter  was 
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Form  No.  8282. 


(Precedent  in  Com.  v.  Clifford,  96  Ky.  5.)* 
[(Commencing  as  in  Form  No.  8277,  and  continuing  down  to  *)]^ 


employed  by  said  firm  doing  business 
under  the  name  of  the  Bank  of  Ingalls 
to  take  charge  of  and  manage  as  agent 
of  said  firm,  a  general  banking  business 
at  the  town  of  Ingalls,  in  said  Gray 
county,  in  the  state  of  Kansas,  said 
John  D,  Yeiter  being  designated  as  the 
cashier  of  said  \.)\G.Bank  of  Ingalls;  that 
by  virtue  of  such  employment  as  agent 
as  aforesaid  there,  then  and  there  came 
into  the  possession  of  said  John  D. 
Yeiter  as  such  agent  and  cashier  from 
various  sources,  in  the  course  of  such 
banking  business,  together  with  certain 
other  moneys,  in  excess  of  all  fees, 
charges  and  commissions  for  all  ser- 
vices by  him  rendered  to  said  the  Bank 
of  Ingalls,  %i8,ooo  lawful  money  of  the 
United  States  of  America,  the  precise 
character,  kind  and  denomination 
thereof  being  unknown  to  informant, 
and  for  that  reason  not  herein  given,  of 
the  value  of  %i8,ooo,  and  all  of  the  said 
sum  oi%i8,ooo,  then  in  the  possession  of 
him,  the  saXA  John  D.  Yeiter  as  afore- 
said, being  the  property  of  and  belong- 
ing to  said  the  Bank  of  Ingalls,  which 
said  sum  of  %i8,ooo  remaining  after 
deducting  from  the  other  moneys  of 
said  the  Bank  of  Ingalls  his  lawful  and 
reasonable  fees,  charges  and  commis- 
sions for  all  services  by  him  rendered 
to  said  the  Bank  of  Ingalls,  the  saidy^^^w 
D.  Yeiter,  agent  of  said  the  Bank  of  In- 
galls as  aforesaid,  did  then  and  there, 
without  the  permission  or  consent  of 
said  the  Bank  of  Ingalls,  unlawfully, 
fraudulently,  and  feloniously,  and  wiih 
the  intent  to  convert  the  same  to  his 
own  use,  neglect  and  refuse  to  deliver  to 
his  employers,  the  said  the  Bank  of  In- 
galls, when  duly  and  legally  demanded 
of  him  by  his  said  employers;  that  said 
%i8,ooo  had  not  been  lost  by  means 
beyond  the  control  of  him  the  sa.id  John 
D.  Yeiter,  before  he  had  an  opportunity 
to  make  delivery  thereof  to  his  said  em- 
ployers; and  that  his  said  employers 
did  not  permit  him,  the  said  John  D. 
Yeiter,  to  use  said  sum  of  %i8,ooo. 
Wherefore,  the  ssiiA  John  D.  Yeiter,  in 
the  manner  and  by  the  means  afore- 
said, did  then  and  there  unlawfully, 
fraudulently  and  feloniously  embezzle 
and  convert  to  his  own  use  the  said  sum 
of  $/8,ooo,  of  the  value  of  $18,000,  then 
and  there  the  property  of  said  the  Bank 
of  Ingalls,   and   without   the   assent  of 


said  the  Bank  of  Ingalls,  contrary  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Kan- 
sas. James  B.  N'aylor, 

County  Attorney." 

Whether  or  not  this  information  was 
sufficient  under  the  second  clause  of 
Kan.  Gen.  Stat.  (1889),  §  1220  (Laws 
(1881),  c.  104,  §  i),  providing  that  "if 
any  agent  shall  neglect  or  refuse  to 
deliver  to  his  employer  or  employers 
on  demand  any  money  *  *  *  which 
may  or  shall  come  into  his  possession 
*  *  *  after  deducting  his  reasonable 
or  lawful  fees,"  etc.,  shall  be  punished, 
was  not  considered,  because  no  such 
case  was  made  out  by  the  prosecution. 
It  was  held  that  under  the  evidence 
the  defendant  should  have  been  prose- 
cuted under  the  first  clause  of  the 
statute  as  a  clerk  or  servant  of  Soule  & 
Munsell  not  under  the  age  of  sixteen,  but 
that  the  information  was  not  sufficient 
as  the  basis  of  such  prosecution,  be- 
cause it  did  not  describe  him  as  such 
clerk  and  contained  no  allegations  as 
to  his  age. 

Partner  Indictable  as  Agent.  —  For  sub- 
stance of  a  suflScient  indictment  when 
the  agent  was  also  a  partner  see  State 
V.  Kusnick,  45  Ohio  St.  535.  Under  the 
New  Hampshire  statute,  it  has  been  held 
that  a  partner  cannot  be  indicted  as 
agent.     State  v.  Butman,  61  N.  H.  511. 

1.  This  indictment  was  drawn  under 
Ky.  Stat.  (1894),  §  1203,  denouncing 
embezzlement  by  "  any  carrier,  porter, 
or  other  person  to  whom  money  or  other 
property  or  thing  which  may  be  the 
subject  of  larceny  may  be  delivered,  to 
be  carried  for  hire,  or  any  other  person 
who  may  be  intrusted  with  such  prop- 
erty; "  and  it  was  held  that  all  the  essen- 
tial conditions  of  a  complete  offense 
under  that  section  were  stated,  and  that 
a  demurrer  thereto  should  not  have 
been  sustained.  It  was  further  held 
not  necessary  to  allege  that  the  owner 
consigned  the  money  directly  to  the 
defendant,  it  being  sufficient  if  the  de- 
fendant, being  intrusted  therewith  and 
in  lawful  possession  thereof,  embezzled 
the  same.     See  also  supra,  note   i,  p. 

493- 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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accuse  Frank  L.  Clifford oi  the  crime  of  embezzlement,  committed  as 
follows:  The  said  Frank  L.  Clifford  [in  the  county  aforesaid, J^  on 
[the  sixteentfi^  day  of  J/oy,  \W2,  and  before  finding  of  this  indict- 
ment, being  a  servant  in  the  employment  of  the  Adams  Express  Com- 
pany, at  Stanford,  a  copartnership  authorized  to  do  business  and  doing 
business  as  a  common  carrier  of  packages  of  money,  goods  and  other 
things  of  value,  did  fraudulently  and  feloniously  convert  to  his  own 
use  one  hundred  dollars,  [to  wit,  ten  United  States  treasury  notes  of 
the  paper  currency  of  the  United  States  of  America;  of  the  denomi- 
nation and  value  of  ten  dollars  each  J, ^  which  said  money  thus  appro- 
priated had  been  intrusted  to  said  Adams  Express  Company  at  Dallas^ 
Texas,  to  be  conveyed  by  it  to  Stanford,  and  delivered  at  said  place 
to  one  M.  E.  Hulett,  the  owner,  and  entitled  to  possession  of  the 
same.  But  said  Clifford,  who  was  the  servant  and  local  agent  of  said 
Adams  Express  Company  at  Stanford,  received  said  package,  which 
was  conveyed  by  said  company  to  Stanford,  and  intrusted  to  said 
Clifford  as  agent  aforesaid,  to  be  delivered  to  said  Hulett,  and  the 
said  Clifford  failed  and  refused  to  deliver  said  package  to  said  Hulett, 
and  fraudulently  embezzled  and  converted  the  same  to  his  own  use 
[against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky.^ 

Form  No.  8283. 

(Precedent  in  Com.  v.  Bennett,  118  Mass.  444.)' 

[Commonwealth  of  Massachusetts,  \  At  the  Superior  Court  begun 

County  of  Suffolk.  \     '     and  holden  at  Boston,  within 

and  for  the  county  of  Suffolk,  on  the  second  Mo?iday  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-four.\ 
The  jurors  for  the  commonwealth  of  Massachusetts  upon  their  oath 
present  that  James  H.  Bennett,  late  of  Boston,  in  the  county  of  Suf- 
folk aforesaid,  on  the  frst  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-four,  at  Boston  in  said 
county,]*^  being  then  and  there  the  clerk,  servant  and  agent  of  Gus- 
tavus  G.  Prescott  and  Elijah  W.  Wood,  said  Prescott  and  Wood  then 
and  there  being  copartners  in  business,  (the  said  Bennett  not  being 
then  and  there  an  apprentice  to  the  said  Prescott  and  Wood,  or  to 
either  of  them,  and  not  being  then  and  there  a  person  under  the  age 
of  sixteen  years,)  did  then  and  there,  by  virtue  of  his  said  employment, 
have,  receive  and  take  into  his  possession  certain  money  to  the 
amount  and  of  the  value  of  twenty-five  thousand  dollars  of  the  said 
Prescott  and  Wood,  as  such  copartners,  the  said  employers  of  the  said 
Bennett,  and  that  the  said  Bennett,  the  said  money  so  by  him  had, 
received  and  possessed,  then  and  there  feloniously  did  embezzle  and 
fraudulently  convert  to  his  own  use,  without  the  consent  of  the  said 
employers,  or  either  of  them,  whereby,  and  by  force  of  the  statute  in 

1.  The  matter  enclosed  by  []  will  not  allege  generally  an  embezzlement  or 
be  found  in  the  reported  case,  but  has  fraudulent  conversion  of  money  to  a 
been  added  to  render  the  form  complete,  certain  amount  without  specifying  any 

2.  This  indictment  was  drawn  under  particulars  of  such  embezzlement,  and 
Mass.  Gen.  Stat,  (i860),  c.  161,  §  42  it  was  held  to  be  in  conformity  to  the 
(Mass.  Pub.  Stat.  (1882),  c.  203,  p  44),  statute  and  in  accordance  with  the  prac- 
providing  that  it  shall  be  sufficient  to  tice  which  had  prevailed  under  this  and 
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such  case  made  and  provided,  the  said  Bennett  is  deemed  to  have 
committed  the  crime  of  simple  larceny.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  Bennett  then  and 
there,  in  manner  and  form  aforesaid,  the  said  money,  of  the  property 
and  moneys  of  the  said  Brescott  a.n6.  Wood,  feloniously  did  steal,  take 
and  carry  away,  against  the  law,  peace  and  dignity  of  said  Common- 
wealth, and  contrary  to  the  statute  in  such  case  made  and  provided. 

ySamuel  Jones  Tilde n, 

Prosecuting  Attorney.]^ 

Form  No.  8284. 

(Precedent  in  State  v.  New,  25  Minn.  76.)' 

[The  District  court  for  the  county  of  Hennepin  and  state  of 
Minnesota: 

The  State  of  Minnesota 

against 

Thomas  Neiv.  ]  ^ 

Thomas  New  is  accused  by  the  grand  jury  of  the  county  oi  Henne- 
pin, in  the  state  of  Minnesota,  by  this  indictment,  of  the  crime  of 
larceny,  committed  as  follows:  The  said  Thomas  New,  not  being  an 
apprentice,  nor  under  the  age  of  sixteen  years,  on  the  twentieth  day  of 
August,  A.  D.  1 875, 2  at  the  city  oi  Minneapolis,  in  said  Hennepin cownty, 
then  and  there  being  a  servant  of  the  American  Express  Company,  a 
copartnership  consisting  of  various  persons,  the  names  of  whom  are 
to  the  grand  jury  unknown,- did  wilfully,  unlawfully,  feloniously  and 
fraudulently  embezzle  and  convert  to  his  own  use,  without  the  con- 
sent of  his  employers,  the  said  express  company,  divers  and  sundry 
genuine  and  current  legal-tender  treasury  notes,  of  different  denomi- 
nations, issued  by  the  treasury  department  of  the  United  States,  and 
divers  and  sundry  genuine  current  bank  notes,  of  different  denomi- 
nation, issued  by  divers  and  sundry  national  banks,  organized  under 
the  laws  of  the  United  States;  which  said  treasury  notes  and  bank 
notes  amounted  in  all  to  the  sum  oi  forty  dollars,  but  a  more  particular 
description  of  which  said  treasury  notes  and  bank  notes,  or  either  or 
any  of  them,  or  the  number  thereof,  is  to  the  grand  jury  unknown, 
all  of  the  same  being  then  and  there  the  property  and  moneys  of 
the  said  express  company,  and  all  of  which  had  come  into  the  posses- 
sion of,  and  were  then  and  there  in  the  possession  of,  and  under 

previous   statutes.      The  allegation  as  other  *  *  *  he  shall  be  deemed  to  have 

to  ownership  was  suflScient.      See  also  committed  larceny."     It  was  held  that 

supra,  note  i,  p.  493.  the  effect  of  the  statute  was  to  make  the 

1.  The  words  enclosed  by  [  ]  will  not  acts  therein  specified  larceny,  and  that 
be  found  in  the  reported  case,  but  have  the  accusation  of  the  indictment  was 
been  added  to  render  the  form  complete,  therefore     strictly   correct.      See    also 

2.  This  indictment  was  drawn  under  supra,  note  i,  p.  493. 

Minn.  Gen.  Stat.,  c.  95,^23,  providing  3.  Allegation  of  Time.  —  It  was   held 

that   "if  any  clerk,  agent   or   servant  that  under   this   allegation  of   time  it 

*  *  *  of  any  copartnership  except  ap-  was  competent  to  show  the  commission 
prentices  and  other  persons  under  the  of  the  offense  upon  July  25,  1873;  the 
age  of  sixteen  years,  embezzles  or  common-law  rule  that  allegations  of 
fraudulently    converts  to   his  own  use  time   need    not,  in  general,  be  proved 

*  *  *  without  consent  of  his  employer  as  laid,  having  been  adopted  by  Minn. 

*  *  *  any   money   or   property  of   an-  Gen.  Stat.,  c.  108,  §  7. 
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the  care  of,  said  Thomas  New,  by  virtue  of  his  said  employment 
for  said  company,  when  so  embezzled  as  aforesaid;  whereby  the 
said  Thomas  New  then  and  there,  feloniously,  wilfully,  unlawfully, 
and  with  force  of  arms,  did  commit  the  crime  of  larceny  as  afore- 
said, contrary  to  the  statute,  [in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  state  of  Minnesota. 

Dated  at  Minneapolis,  in  the  county  oiHennepin,  the  sixteenth  day 
of  July,  1 87^. 

A  true  bill:  Josiah  Smoot,  Foreman  of  the  Grand  Jury.]^ 

Form  No.  8285. 

(Precedent  in  State  v.  Taberner,  14  R.  I.  273.)' 
Providence,  Sc.     At  the  Court  of  Common  Pleas  of  the   State  of 
Rhode  Island  and  Providence  Plantations  holden  at  Providence,  within 
and  for  the  county  of  Providence,  on  the.  first  Monday  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-two. 

The  grand  jurors  of  the  State  of  Rhode  Island  and  Providence 
Plantations,  and  in  and  for  the  county  of  Providence,  upon  their  oaths 
present: 

That  James  A.  Taberner  of  Providence,  in  said  county,  yeoman,  on  the 
third  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-two,  with  force  and  arms  at  Providence  aforesaid, 
in  the  aforesaid  county  of  Providence,  being  then  and  there  the  clerk 
and  agent  of  James  Higgin  and  another,  did  then  and  there  by  virtue 
of  his  said  employment  have,  receive,  and  take  into  his  possession 
certain  money  to  a  large  amount,  to  wit,  to  the  amount  of  seventeen 
hundred  dollars,  and  of  the  value  of  seventeen  hundred  dollars,  of  the 
property  and  money  of  the  said  James  Higgin  and  another,  the  said 
James  A.  Taberner  s  employers,  and  the  said  James  A.  Taberner  the 
said  money  then  and  there  feloniously  did  embezzle  and  fraudulently 
convert  to  his  own  use,  without  the  consent  of  the  said  James  Higgin 
and  another,  the  "adXA  James  A.  Taberner  s  said  employers,  whereby 
and  by  force  of  the  statute  in  such  case  made  and  provided  the  said 
James  A.  Taberner  is  deemed  guilty  of  larceny.  And  so  the  jurors 
aforesaid  upon  their  oaths  aforesaid  do  say  that  the  %2\^  James  A. 
Taberner  then  and  there,  in  manner  and  form  aforesaid,  the  said 
money,  of  the  property  and  money  of  the  said  James  Higgin  and 
another,  the  said  James  A.  Taberner" s  said  employers,  from  the  said 
James  Higgin  and  another  feloniously  did  steal,  take,  and  carry  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State. 

Samuel  C.  Colt,  Attorney  General. 

c.  Of  Corporation.^ 

1.  The  words  enclosed  by  [  ]  will  not  3.  Stifficient  Forms.  —  In  State  v. 
be  found  in  the  reported  case,  but  have  Goode,  68  Iowa  593,  the  indictment  un- 
been  added  to  render  the  form  complete,  der   which    defendant    was    convicted 

2.  A  conviction  on  this  indictment  charged  that  the  defendant  "  being  over 
was  sustained.  The  indictment  was  sixteen  years  of  age,  and  the  agent  and 
drawn  under  a  statute  identical  with  servant  of  the  Wabash,  St.  Louis  6^ 
R.  I.  Gen.  Laws  (1896),  c.  279,  ^5  16.  Pacific  Railroad  Company, a.cox'^oxa.'Cxon, 
See  also  supra,  note  i,  p.  493.  *  ♦  *  (jj^j  then  and  there  have,  receive 
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Form  No.  8286. 

(Precedent  in  Fleeoer  v.  State,  58  Ark.  100.)' 

\St.  Francis  Circuit  Court. 
State  of  Arkansas 
against 

A.  W.  Fleener. 

The  grand  jurors  of  St.  Francis  county,  duly  impaneled,  sworn  and 
charged,  in  the  name  and  by  the  authority  of  the  state  of  Arkansas, 
accuse  A.  IV.  Fleener  of  the  crime  of  larceny  committed  as  follows  :]*2 
The  said^.  W.  Fleener,  on  the  15th  day  oi  June,  iS92,  in  the  county 
of  St.  Francis  aforesaid,  then  and  there  being  over  the  age  of  sixteen 
years,  and  being  the  agent  of  the  Pacific  Express  Company,  at  Wheat- 
ley,  Arkansas,"^  said  Express  Company  being  a  corporation  organized 
and  incorporated  under  the  constitution  and  laws  of  the  State  of 
Nebraska,  and  doing  business  in  the  State  of  Arkansas  and  county  of 
St.  Francis;  and  having  in  his  possession  as  such  agent  as  aforesaid, 
and  then  and  there  having  come  into  his  possession  as  such  agent  as 
aforesaid,  two  hundred  and  fifty-one  AoWdSS  and  sixty-four  cents  current 
money  of  the  United  States,  the  particular  denominations  and  kind 
of  which  is  to  the  grand  jury  unknown,"*  the  property  of  the  Pacific 


and  take  into  his  possession,^  by  virtue 
of  his  employment  *  *  *  twelve  hun- 
dred dollars,  *  *  *  being  the  money  of 
the  Wabash,  St.  Louis  ^  Pacific  Rail- 
road Company,  said  defendant's  em- 
ployer, and  that  he  (the  defendant)  did 
then  and  there  unlawfully,  feloniously 
and  fraudulently  embezzle  and  convert 
to  his  own  use,"  etc. 

In  Com.  V.  Tenney,  97  Mass.  51,  an 
indictment  drawn  under  Mass.  Gen. 
Stat.  (i36o),  c.  161,  §  39,  subsequently 
embodied  in  Mass.  Pub.  Stat.  (1882),  c. 
203,  §41,  set  forth  that  the  defendant, 
at  a  certain  time  and  place,  "  then  and 
there  being  a  clerk  of  the  First  Na- 
tional Bank  of  Greenfield,  a  corporation 
then  and  there  duly  and  legally  es- 
tablished, located,  organized  and  exist- 
ing in  said  Greenfield  under  and  by 
virtue  of  the  laws  of  the  United  States, 
*  *  *  did,  whilst  he,  the  said  Lucius  H. 
Tenney,  was  so  in  the  employment  of  the 
said  bank  as  aforesaid,  feloniously  and 
fraudulently  convert  to  his,  the  said 
Lucius  H.  Tenney' s,  own  use  nine  bonds 
issued  by  the  United  States,  *  *  *  each 
of  the  value  of  one  thousand  dollars,  all 
of  the  property  of  one  fonathan  S. 
Purple,  of  the  said  bonds  then  and  there 
being  deposited  in  the  said  bank  in  the 
banking-house  thereof  situated  in  said 
Greenfield,  whereby  and  by  force  of  the 
statute  in  such  case  made  and  provided, 
the  said  Lucius  H.  Tenney  is  deemed  to 
have  committed  the  crime  of  larceny 
in  said  bank,  *  *  *  and  so  *  *  *  that 


the  said  Lucius  H.  Tenney  then  and 
there  in  manner  and  form  aforesaid 
the  said  bonds  *  *  *  feloniously  did 
steal,  take,  and  carry  away,  in  the  bank- 
ing-house aforesaid." 

In  McAleerz'.  State,  46  Neb.  117,  the 
information  charged  that  defendant  at 
a  certain  time  and  place,  "  he  then  and 
there  being,and  being  then  and  there  the 
agent  of  and  for  a  certain  incorporated 
company,  to-wit,  the  Omaha  Elevator 
Company,  and  the  said  John  McAleer, 
being  then  and  there  not  a  person  within 
the  age  of  eighteen  years  and  not  being 
an  apprentice,  certain  money  belonging 
to  the  Omaha  Elevator  Company,  of  the 
amount  and  value  oi%i^o,  the  property 
of  the  said  Omaha  Elevator  Company 
aforesaid,  did  unlawfully,  fraudulently, 
and  feloniously  embezzle  and  convert 
to  his  own  use  without  the  assent  of  the 
said  Omaha  Elevator  Company  aforesaid, 
his  said  employer,  and  without  the 
assent  of  any  owner  or  owners  of  said 
money,  which  said  money  had  then  and 
there  come  into  the  possession  and 
care  of  him,  said  fohn  McAleer,  by 
virtue  of  his  said  employment,"  etc. 

1.  See  Sand.  &  H.  Dig.  Ark.  (1894), 
§  1710.     See  also  supra,  note  i,  p.  493. 

2.  The  words  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case,  but  have 
been  added  to  render  the  form  complete. 

3.  The  agency  of  the  defendant  is  al- 
leged in  this  indictment  with  all  requi- 
site explicitness. 

4.  The  inability  of  the  grand  jtiry  to 
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Express  Company,^  unlawfully,  feloniously  and  fraudulently  did  make 
away  with,  embezzle  and  convert  to  his  own  use,  without  the  consent 
of  the  Pacific  Express  Cofnpa?ty  as  aforesaid,  against  the  peace  and 
dignity  of  the  State  of  Arkansas. 

[Samuel  Jones  Tilden, 
Prosecuting  Attorney  Eirst  Judicial  Circuit  oi  Arkansas.  ^^ 

Form  No.  8287. 

(Precedent  in  State  v.  Crosby,  17  Kan.  396.)' 
[In  the  District  Court  of  Bourbon  County,  in  the  State  of  Kansas. 
The  State  of  Kansas  ' 
against 
J.  A.  Crosby. 

Now  comes  Samuel  Jones  Tilden,  the  county  attorney  of  the  said 
county,  and  in  the  name  and  on  behalf  of  the  state  of  Kansas  gives 
the  court  here  to  understand  and  be  informed  *  that  in  July,  iS75,  in 
the  county  of  Bourbon  and  state  of  Kansas,  one  J.  A.  Crosby,  whose 
more  full  christian  name  is  to  the  said  county  attorney  unknown]^ 
being  then  and  there  the  agent  and  in  the  employ  of  the  Howe  Machine 
Company,  and  being  over  sixteejt  years  of  age,  and  having  in  his  posses- 
sion, as  agent  of  said  Howe  Machine  Company,  a  great  number  of  notes 
and  accounts  for  collection,  said  notes  and  accounts  being  the  prop- 
erty of  said  Howe  Machine  Company,  did,  by  virtue  of  his  said  employ- 
ment, and  while  so  employed  as  said  agent,  collect,  receive,  and  take 
into  his  possession,  as  such  agent  for  said  Howe  Machine  Company, 
%131.50,  lawful  money  of  the  United  States,  over  and  above  all  fees 
as  attorney,  charges  as  agent,  or  stipulated  commissions  for  making 
said  collections  of  said  money  for  said  company,  said  Howe  Machine 
Company  being  a  corporation  duly  incorporated  under  and  by  virtue 
of  the  laws  of  Connecticut,  and  doing  business  in  the  state  of  Kansas, 
and  that  said  Crosby,  so  having  said  moneys  in  his  possession,  at  the 
county  of  Bourbon,  on  the  15th  of  April,  iS76,  did  refuse  and  neglect, 
upon  demand  then  and  there  made  by  said  Howe  Machine  Company 
upon  him  the  said  Crosby,  he  being  then  and  there  the  agent  of  said 
company,  to  deliver  and  pay  over  to  said  Howe  Machine  Company  the 
said  moneys  so  collected  as  aforesaid,  and  that  he  the  said  Crosby, 
not  having  lost  the  said  money  by  means  beyond  his  control  before 
he  had  opportunity  to  make  delivery  thereof  to  said  Howe  Machine 
Company,  his  employers,  nor  having  been  permitted  by  said  Howe 
Machine  Company,  his  employers,  to  use  the  same,  did  then  and  there 
feloniously  enbezzle  and  convert  to  his  own  use,  without  the  consent 
of  the  said  Haive  Machine  Company,  his  employers,  the  said  sum  of 
%131.50,  lawful  money  of  the  United  States,  of  the  money,  goods  and 

more   particularly   and    definitely   de-  meaning    "  another    person    than    the 

scribe  the  money  renders  this  descrip-  defendant." 

tion  sufficient.  2.  The  words  and  figures  enclosed  by 

1.  Property  "Belonging  to  Any  Other  [  ]  will  not  be  found  in   the  reported 

Person."  —  It  was  held  that  this  indict-  case,  but  have  been  added  to  render  the 

ment  properly  laid  the  property  in  the  form  complete. 

defendant's  master  or  employer,  as  the  3.   For  the  present  statute  in  Kansas 

words  of  the  statute,"  belonging  to  any  see  Gen.  Stat.  (1897),  c.  100,  §  95.     See 

other  person,"  were  to  be  construed  as  also  supra,  note  i,  p.  493. 
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chattels  of  the  said  Howe  Machine  Company,  and  of  the  value  of 
%1S1.50,  contrary  [to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  oi  Kansas. 

Samuel  Jones  Tilden,  County  Attorney.]^ 

Form  No.  8288. 

(Precedent  in  In  re  Hart,  25  U.  S.  App.  35.)* 
In  the  Superior  Court  of  the  State  of   Washington,  in  and  for   the 

County  of  Fierce. 
The  State  of  Washington  ) 

against  V  Information. 

Samuel  H.  Hart.         ) 

Samuel  H.  Hart  is  accused  by  the  prosecuting  attorney  of  the 
county  of  Pierce,  State  of  Washington,  by  this  information  of  the 
crime  of  larceny  by  embezzlement,  committed  as  follows:  The  said 
Samuel  H.  Hart,  on  or  about  the  eighteenth  day  of  November,  eighteen 
hundred  and  ninety-three,  at  the  county  of  Pierce,  and  State  of  Wash- 
ington, and  within  one  year  prior  to  the  filing  of  this  information, 
being  then  and  there  the  agent  and  servant  for  hire  of  Reese,  Crandall 
6^  Redman,  a  corporation  organized  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Washington,  and  as  such  agent  and 
servant  was  then  and  there  intrusted  by  the  said  Reese,  Crandall  of 
Redman  with  the  care  and  safe-keeping  of  certain  moneys  and  funds 
of  the  said  Reese,  Crandall  cr*  Redman,  to  wit,  the  sum  of  eighty-nine 
dollars  and  twenty-eight  cents  lawful  money  of  the  United  States  of 
the  value  of  eighty-fiine  dollars  and  twenty- eight  cents,  and  did  then 
and  there  unlawfully,  wrongfully,  fraudulently  and  feloniously 
abstract,  misapply  and  convert  the  said  money  to  his  own  use,  and 
did  fail  to  account  to  the  said  Reese,  Crandall  6^  Redman  therefor, 
with  intent  to  defraud,  which  said  money  was  then  and  there  in  the 
possession  of  the  said  Samuel  H.  Hart  and  had  been  received  by  the 
said  Samuel  H.  Hart  by  virtue  of  his  said  relations  as  agent  and  serv- 
ant for  hire  of  the  said  Reese,  Crandall  &"  Redman,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Washington. 

W.  H.  Snell, 
Prosecuting  Attorney. 
State  of  Washington,  ) 
County  of  Pierce.        \  ^^' 

W.  H.  Snell,  prosecuting  attorney,  being  duly  sworn,  upon  oath 
says  that  he  has  read  the  foregoing  information,  knows  the  contents 
thereof  and  believes  the  same  to  be  true. 

W.  H.  Snell. 

Subscribed  and  sworn  before  me,  this  21lth  day  of  December,  a.  d. 
1 895. 

(seal)  W.  a.  Ryan, 

County  Clerk  and  Clerk  of  the  Superior  Court 
for  Pierce  County,  State  of  Washington. 

1.  The  words  enclosed  by  [  ]  will  not        2.  See,   generally,  supra,   note   i,  p. 
be  found  in  the  reported  case,  but  have     493. 
been  added  to  render  the  form  complete, 
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Form  No.  8289. 

(Precedent  in  Edelhoff  v.  State,  (Wyoming,  1894)  36  Pac.  Rep.  628.)* 

[State  of  Wyoming,  \  In  the  District  Court  of  the  TAir d  ]  udicial 

County  of  Carbon.  \  ^^'  District,  at  a  term  of  said  court  begun  and 
held  in  the  town  of  Rawlins,  within  and  for  the  county  of  Carbon,  on 
the  sixteenth  day  oi  July,  a.  d.  \W3. 

The  grand  jurors  of  the  state  of  Wyoming,  good  and  lawful  men, 
summoned  from  the  body  of  the  county  of  Carbon,  and  duly  impan- 
eled, sworn  and  charged  to  inquire  in  and  for  the  body  of  said 
county,  upon  their  respective  oaths  do  present  and  find]^  that  Emil 
Edelhoff,  late  of  the  county  aforesaid,  on  the  thirtieth  day  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three,  at 
the  county  and  state  aforesaid,  the  said  Emil  Edelhoff  being  then 
and  there  a  clerk,  servant  and  employe  of  the  Union  Pacific  Coal 
Company,  a  corporation  duly  existing  under  the  laws  of  the  state  of 
Wyoming,  and  then  and  there  having  access  to,  control  and  posses- 
sion of  two  hundred  and  eight  and  Jfi-100  dollars,  ^  in  lawful  money  of 
the  United  States  of  America,  then  and  there  the  property  of  the 
said  Union  Pacific  Coal  Company,  and  to  the  possession  of  which  the 
said  Union  Pacific  Coal  Company  was  then  and  there  entitled,  did, 
while  in  such  employment,  unlawfully  and  feloniously  take,  purloin, 
secrete,  and  appropriate  to  his  own  use,  the  money  aforesaid,  then 
and  there  belonging  to  the  said  Union  Pacific  Coal  Company  as  afore- 
said, contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Wyoming. 

\Samuel  Jones  Tilden,  District  Attorney. ]2 

2.  By  Attorney.* 

1.  This  indictment  is  drawn    under  Georgia. — 3  Code  (1895),  §  195. 
Wyoming  Sess.  Laws  (1890),  c.  73,  §  53,  Idaho.  — Rev.  Stat.  (1887),  g  7068. 
and  was  held  sufficient  on  demurrer.  Illinois,  —  Starr   &   C.    Anno.    Stat. 

2.  The    words   and   figures  enclosed  (1896),  c.  38,  par.  174. 

by  [  ]  will  not  be  found  in  the  reported  Indiana.  —  Horner's  Stat.  (1896),  §§ 

case,  but  have  been  added   to  render  1944,  1945. 

the  form  complete.  Iowa.  — Code  (1897),  §  4842. 

3.  Description  of  Money. — The  descrip-  Lousiana.  —  Rev.  Laws  (1897),  §  905. 
tion  of  the  property  as  "lawful  money  Maryland.  —  Pub.  Gen.  Laws  (1888), 
of   the   United   States  of  America"  is  art.  27,  §93. 

warranted    by   Wyoming    Sess.    Laws        Michigan. — How.  Anno.  Stat.  (1882), 

(1890),  c.  73,   §  143,  and  by  Wyoming  §  9152. 

Rev.  Stat.  (1887),  §  3254,  without  speci-         Minnesota.  — Stat.  (1894),  §  6709. 

fying  any  particular  coin,  note  or  bill;        Montana.  —  Pen.  Code  (1895),  §  880. 

and  the  indictment  is  not  faulty  in  this         Nebraska.  —  Comp.    Stat.    (1897),    § 

respect;  but  it  would  have  been   safer  6783. 

to  have   alleged,   as  permitted  by  the        New  York. —  Cook's  Pen.  Code(i898), 

statute,  that  the  defendant   embezzled  §  528. 

"  money  "  without  alleging  more.     See         Ohio.  —  Bates'  Anno.   Stat.  (1897),  § 

also,  supra,  note  i,  p.  490.  6842. 

4.  Statutory  Provisions.  —  In    the  fol-         Oklahoma.  —Stat.  (1893),  §  2388. 
lowing     states,     statutes     have     been  Texas.  —  Pen.  Code  (1895),  art.  938. 
enacted  expressly  denouncing  embez-        Beqnisites  of  Indictment — Generally. — 
zlementby  attorneys:  See  supra,  note  i,  p.  490. 

Arizona.  —  Pen.  Code  (1887),  §  790.  Relation  of  Attorney  aud  Client.  — In 

California.  —  Pen.  Code  (1897),  §  506,     People  z*.  Tryon,  4  Mich.  666,  the  in- 
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(Precedent  in  Thomas  v.  State,  33  Fla.  465.)* 

In  the  name  and  by  the  authority  of  the  State  of  Florida.  R.  A. 
£urford,  county  solicitor  for  the  county  of  Marion,  prosecuting  for 
the  State  of  Florida,  in  the  said  county,  under  oath,  information 
makes  that  Franklin  C.  Thomas,  attorney-at-law,  of  the  county  of 
Marion,  and  State  of  Florida,  on  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-three,  in  the 
county  and  state  aforesaid,  then  and  there  being  the  attorney 
and  agent  of  one  Charles  Frown,  did  embezzle  and  fraudulently 
convert  to  his  own  use,  without  the  consent  of  the  said  Charles  Brown^ 
two  certain  promissory  notes,  one  for  the  sum  of  three  hundred  dol- 
lars i^OO),  made  at  Ocala,  Florida,  dated  March  Jfih,  xS92,  due  and 
payable  to  the  order  of  Charles  Brown,  on  or  before  September  ^th,  i8P^, 
said  note  being  signed  by  Saml.  W.  Teague,  of  the  value  of  three  hun- 
dred doWdiVS,  of  the  goods  and  chattels  of  the  said  Charles  Brown-, 
and  the  other  of  said  notes  being  for  the  sum  oi  four  hundred  doWdiVS 
(^JfiO),  made  at  Ocala,  Florida,  and  dated  May  5th,  iS92,  due  and 
payable  to  the  order  of  the  said  Charles  Brown,  ninety  days  after  date, 
signed  by  Samuel  W.  Teague,  of  the  value  oi  four  hundred  AoWzxs,  of 
the  goods  and  chattels  of  Charles  Brown,  which  said  two  promissory 
notes  came  into  the  possession  of  the  said  Franklin  C.  Thomas  by 
nature  of  his  employment  as  an  attorney  and  agent  aforesaid. 
Against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Florida. 

Second  count:  And  the  county  solicitor  aforesaid,  who  prosecutes 
as  aforesaid,  in  manner  and  form  aforesaid,  further  information 
makes:  That  one  Franklin  C.  Thomas,  attorney-at-law,  of  the  county 

dictment   was  bad  because  it  did  not  "Third  count:  And  the  county  solici- 

sufficiently  aver  that  the  relation  of  at-  tor  aforesaid  who  prosecutes  as  afore- 

torney  and  client  existed  between  the  said,  in    manner   and    form    aforesaid, 

prosecutrix  and  the  defendant;  the  al-  further  information    makes:    That  the 

legation  being  that  the  defendant,  an  said  Franklin  C.  Thomas,  of  the  county 

attorney  at  law,  "  did  collect  and  receive  oi  Marion  a^n A  State  oi  Florida,  on  the 

the  sum  oi  Jive  hundred  dollars  belong-  first  day  of  January,  in  the  year  of  our 

ing  to  Mrs.    Malvina   L.   Baker  of  the  Lord  one  thousand  eight  hundred  and 

city  of  Cincinnati  in  the  state  of  Ohio,  ninety-three,  in    the   county   and   state 

which  said  sum  the  said  Charles  Tryon  aforesaid,  being  then  and  there  an  at- 

so   collected    and    received   in  the  ca-  torney-at-law,    whose  legitimate   busi- 

pacity  of  an  attorney-at-law,   for,   and  ness  required  him  to  receive  the  money 

in  behalf  of  and  in  the  name  of  said  or   property   of   other  persons,  did  by 

Malvina  L.  Baker,  and    that    the  said  virtue  of  his  said   business  and  profes- 

Charles   Tryon  should  have    paid  over  sion    as   an    attorney-at-law,  then    and 

said  money  for  and  in    behalf  of  said  there    receive    for  one  Charles  Brown, 

Malvina  L.  Baker."  whose  attorney  and  agent  he,  the  said 

1.  It  was  held  that,  as  to  the  first  and  Franklin    C.    Thomas,   then    and    there 

second    counts  of   this  information,  a  was,  the  sum  of  seven  hundred  dollars 

motion  to    quash    was    properly    over-  {%yoo),  lawful  money  and  currency  of  the 

ruled  because  both  counts  charged  the  United  States  of  America,  the  denomi- 

ofifense  substantially  in  the  language  of  nation  of  which  and  a  more  particular 

Fla.  Rev.  Stat.  (1892),  §  2457.  description    thereof   are  to  the  county 

The   third   count,    which  is   omitted  solicitor  unknown,  of  the  value  of  seven 

from  the  text  and  which  was  quashed  hundred diO\\2L.x%,  of  the  money  and  prop- 

beeause  it  charged  no  offense  known  to  erty  of  the  said  Charles  Brown,  so  as  to 

the  law,  was  as  follows:  prove    himself,    the    said    Franklin    C. 
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of  Marion  and  State  of  Florida,  on  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three,  in  the 
county  and  state  aforesaid,  then  and  there  being  the  attorney  and 
agent  of  one  Charles  Brown,  seven  hundred  dollars  ($70(9),  lawful 
money  of  the  United  States  of  America,  the  denomination  of  which 
and  a  more  particular  description  thereof  are  to  the  county  solicitor 
unknown,  of  the  money  and  property  of  the  said  Charles  Brown,  of 
the  value  of  seve7i  hundred  dollars,  which  came  to  the  possession  and 
under  the  care  of  him,  the  said  Franklin  C.  Thomas,  by  nature  of  such 
employment  as  an  attorney  and  agent  aforesaid,  did  embezzle  and 
fraudulently  convert  to  the  use  of  the  said  Franklin  C.  Thomas  with- 
out the  consent  of  his  employer,  the  said  Charles  Brown.  Against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Florida. 

\R.  A.  Bur  ford.  County  Solicitor  for  the  County  of  Marion^ 

3.  By  Bailee.2 


Thomas,  a  defaulter  therein.      Against 
the  form  of  the  Statute,"  etc. 
See  also  supra,  note  4,  p  508. 

1.  The  words  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case,  but  have 
been  added  to  render  the  form  com- 
plete. 

2.  For  statntes  of  the  various  states 
denouncing  embezzlement  by  bailees 
in  general  see  as  follows,  to  wit: 

Alabama. — Crim.  Code  (1896),  §4661. 

Arizona,  —  Pen.  Code  (1887),  §  791. 

Arkansas.  — Sand.  &  H.  Dig.  (1894), 
§  1712. 

California.  —  Pen.  Code  (1897),  §  507. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1256. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1585. 

Delaware.  —  Rev.  Stat.  (1893),  p.  943, 
c.  782,  §  I. 

Florida.  —  Rev.   Stat.   (1802),  §  2454. 

Georgia. — 3  Code  (1895),  §  191. 

Idaho.  — Rev.  Stat.  (1887),  §  7069. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  165. 

Iowa.  —  Code  (1897),  §  4841. 

Kansas.  — Gen.  Stat.  (1897),  c.  lOO,  § 
97. 

Kentucky.  — Gtn.  Stat.  (i888),  c.  29, 
art.  12,  §  2. 

Louisiana.  —  Rev.  Laws  (1897),  §  905. 

Maine.—  Rev.  Stat.  (1883),  c.  120,  §  9. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  37- 

Michigan.  — How.  Anno.  Stat.  (1882), 
§  9156. 

Minnesota. — Stat.  (1894),  §  6709. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1058,  io6i,  1062. 


Missouri.  —  Rev.  Stat.  (1889),  §3551. 

Montana.  —  Pen.   Code  (1895),  §880. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6785. 

Nevada.— Gen.   Stat.    (1885),   §4635. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1080,  g  169. 

N'ew  York.  —  Cook's  Pen.  Code 
(1898),  §  528. 

North  Dakota.  — Rev.  Codes  (1895), 
§  7465. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6849a. 

Oklahoma.  — Stat.  (1893),  §  2389. 

Oregon,  —  Hill's  Anno.  Laws  (1892), 
§  1771. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894),  p.  1 187,  §  226. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
279,  §  16. 

South  Carolina.  —  Crim.  Stat.  (1893X 
§  150. 

Tennessee.  —  Code  (1896),  §§  6580, 
6581. 

Texas.  —  Pen.   Code   (1895),  art.  938. 

Utah.  —  Rev.  Stat.  (1898),  §  4378. 

Virginia.  —  Code  (1887),  §  3716. 

Washington,  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7119. 

West  Virginia.  —  Code  (I891),  c.  145, 
§20 

Wisconsin.  —  Stat.  (1898),  tj  4418. 

Wyoming.  — Rev.  Stat.  (1887),  §^5917, 
918. 

Inn  Keepers,  —  In  the  following  states, 
statutes  have  been  enacted  denouncing 
embezzlement  by  any  inn  keeper  with- 
out the  consent  of  his  guest,  of  any 
money,  bank  notes  and  jewelry,  arti- 
cles of    gold    or  silver    manufacture, 
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precious  stones  or  bullion,  delivered  to 
such  inn  keeper  by  his  guest  for  safe 
custody: 

Indiana.  —  Horner's    Stat.    (1896),    § 

1947- 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6788. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6844. 

Lodgers.  —  In  the  following  states,  it 
has  been  made  an  offense  for  any 
lodger  to  embezzle  any  bedding,  etc., 
which  he  or  she  is  to  use  in  or  with  his 
or  her  lodging: 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  1708. 

California.  —  Pen.  Code  (1897),  §  507. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6786. 

Nevada.  — G&x\.  Stat.  (1885),  §4636. 

Tenants. —  In  the  following  states, 
statutes  have  been  enacted  denouncing 
embezzlement  by  tenants: 

California.  —  Pen.  Code  (1897),  §  507. 

Florida.  —  Rev.  Stat.  (1892),  §  2456. 

Indiana. — Horner's  Stat.  (1896),  § 
1949. 

Maryland.  — V\x\i.  Gen.  Laws  (1888), 
art.  27,  §  107. 

Beqnisites  of  Indictment  —  Generally. 
—  See  supra,  note  i,  p.  490. 

Allegations  as  to  Bailment.  —  It  is 
necessary  to  charge  distinctly,  in  an  in- 
dictment against  a  bailee,  that  the 
property  embezzled  was  held  by  him 
pursuant  to  a  bailment,  but  there  need 
be  no  direct  averment  in  express  words 
that  the  defendant  was  a  bailee  where 
facts  are  set  forth  showing  that  he  was 
such.     7  Encycl.  of  PI.  and  Pr.  418. 

In  State  v.  Griffith,  45  Kan.  143,  the 
information  was  held  defective  because 
it  did  not  state  the  nature  of  the  bail- 
ment. In  State  v.  Combs,  47  Kan.  136, 
however,  on  motion  in  arrest  of  judg- 
ment, the  information  was  held  suffi- 
cient, although  it  did  not  fully  state 
the  facts  and  circumstances  of  the  aver- 
ment, but  fairly  indicated  the  character 
of  the  same. 

Demand. —  A  fraudulent  conversion 
to  the  defendant's  own  use  is  embezzle- 
ment, whether  demand  were  made  or 
not;  and,  consequently,  such  demand 
need  neither  be  averred  nor  proved. 
Com.  V.  Hussey,  iii  Mass.  432;  State 
V.  Flournoy,  46  La.  Ann.  1518. 

Precedent.  —  In  State  v.  Spencer,  43 
Kan.  114,  the  information,  which  was 
considered  good,  contained  two  counts 
which  were  very  much  alike,  the  first 
of  which,  omitting  formal  parts,  was  as 
follows:   "  Now  comes  R.  A.  Cameron, 
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the  county  attorney  of  the  said  county> 
and  in  the  name  and  on  behalf  of  the 
state  of  Kansas  gives  the  court  here  to 
understand  and  be  informed  that  on  or 
about  the  ijth  day  of  April,  18^9,  in  the 
county  of  Barfier  and  state  of  Kansas, 
one  L.  M.  Spencer,  whose  more  full 
christian  name  is  to  the  said  county  at- 
torney unknown,  was  then  and  there 
the  agent,  employe,  bailee,  and  trustee 
of  an  express  trust  of  a  certain  cor- 
poration duly  organized,  existing  and 
incorporated  under  the  laws  of  the  state 
of  Illinois,  and  named  and  known  as 
Parlin  <Sr'  Orendorff  Company,  and  he, 
the  said  L.  M.  Spencer,  then  and  there 
being  a  person  over  the  age  of  sixteen 
years,  and  that  the  said  L.  M.  Spencer 
was  by  the  said  Parlin  dr*  Orendorff 
Company  duly  appointed  as  such  agent, 
employe,  bailee,  and  trustee  of  an 
express  trust  for  the  said  Parlin  6* 
Orendorff  Company  on  the  "jth  day  of 
February,  i8Sg,  and  so  continued  to  be 
such  agent,  employe,  bailee,  and  trus- 
tee of  an  express  trust,  under  and  by 
virtue  of  the  said  appointment,  up  to 
and  inclusive  of  the  said  ijtA  day  of 
April,  x8Sg.  And  that  the  said  L.  M. 
Spencer,  on  or  about  the  said  i^th  day 
of  April,  i8<?9,  in  the  county  of  Barber 
aforesaid,  under  and  by  virtue  of  his 
said  appointment  as  such  agent,  em- 
ploye, bailee,  and  trustee  of  an  express 
trust,  did  have,  receive  and  take  into 
his  possession  and  under  his  care,  of 
and  from  the  said  Parlin  &"  Orendorff 
Company,  a  large  amount  of  goods, 
wares  and  merchandise  theretofore,  ob- 
tained by  the  said  L.  M.  Spencer  of  the 
said  Parlin  dr"  Orendorff  Company  un- 
der and  by  virtue  of  a  certain  provision 
in  a  certain  contract  in  writing,  duly 
signed  by  the  said  defendant,  L.  M. 
Spencer,  which  said  provision  is  in  the 
words  and  figures  following,  to  wit: 
'AH  goods,  and  the  proceeds  of  all 
sales  of  goods  received  under  this  con- 
tract, whether  the  proceeds  are  in 
notes,  cash,  or  book  accounts,  we  agree 
to  hold  the  same  as  collateral  security 
in  trust  and  for  the  benefit  of,  and  sub- 
ject to  the  order  of  Parlin  iSr^  Orendorff 
Company,  until  we  have  paid  in  full  in 
cash  all  our  obligations  due  the  said 
Parlin  dr"  Orendorff  Covipany.'  Which 
said  goods,  wares  and  merchandise  are 
more  particularly  described  as  follows: 
{Here  the  items  were  set  out).  All  of  the 
aggregate  value  of  %4,g4g.jy.  And  the 
said  L.  M.  Spencer,  the  said  property 
and  proceeds  thereof,  as  aforesaid,  then 
and  there  feloniously,  fraudulently  did 
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a.  In  General. 

Form  No.  8291. 

(Precedent  in  State  v.  Flournoy,  46  La.  Ann.  1518.)* 

[State  of  Louisiana, ) 
Parish  of  Caddo.      \ 

The  jurors  duly  impaneled  and  sworn  in  and  for  the  body  of  the 
parish  of  Caddo,  state  aforesaid,  upon  their  oath  do  present]  *2  that 
Lem  Flournoy,  being  then  and  there  depositary  of  J.  Thomas,  did  then 
and  there,  by  virtue  of  his  said  trust,  have,  receive,  and  take  into  his 
possession  one  cow,  of  the  value  oi  tivefity-five  AoWdiX^  in  United  States 
currency,  of  the  property,  goods  and  chattels  of  the  said  J.  Thomas, 
the  said  Lem  Flournoy  s  said  depositor,  and  the  said  Lem  Flournoy., 
depositary  as  aforesaid,  the  said  cow,  then  and  there  feloniously  and 
wrongfully  did  embezzle,  use,  and  dispose  of,  contrary,  [to  the  form 
of  the  statute  of  the  state  of  Louisiana,  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  state.]^ 

b.  Fop  Carriage.* 


take,  embezzle  and  convert  to  his  own 
use,  without  the  assent  of  the  said 
Purlin  &>  Orendorff  Company,  the  prin- 
cipal employer,  bailor  of  the  said  L.  M. 
Spencer,  and  the  beneficiary  of  the  ex- 
press trust  aforesaid,  which  said  goods, 
wares  and  merchandise  had  come  into 
the  possession,  care  and  control  of  the 
said  L.  M.  Spencer  by  virtue  of  his 
being  the  agent,  employe,  bailee,  and 
trustee  of  an  express  trust  of  the  said 
Parlin  ^  Orendorff  Company  as  afore- 
said." 

1.  This  indictment  was  held  suffi- 
cient without  stating  that  a  demand 
had  been  made  for  the  return  of  the 
money  or  property  embezzled.  See 
also  supra,  note  2,  p.  510. 

2.  The  words  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case,  but  have 
been  added  to  render  the  form  complete. 

3.  Embezzlement  by  Carriers.  —  In  the 
following  states,  in  addition  to  the  usual 
statutes  denouncing  embezzlement  by 
bailees,  statutes  have  been  enacted  ex- 
pressly denouncing  embezzlement  by 
carriers;  and  with  few  exceptions  these 
statutes  denounce  embezzlement  by 
carriers  for  hire: 

Alabama.  — Crim.  Code  (1896),  §4662. 

Arizona.  —  Pen.  Code  (1887),  §  789. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§1712. 

California. —  Pen.  Code  (1897),  §  505. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1247. 

Delaware.  —  Rev.  Stat.  (1893),  p.  943, 
c.  189,  §  I. 


Florida.  —  Rev.  Stat.  (1892),  §  2454. 

Georgia.  —  3  Code  (1895),  §  191. 

Idaho.  — Rev.  Stat.  (1887),  §  7067. 

Indiana.  — Horner's   Stat.    (1896),    § 
1947- 

Iowa.  — Code  (1897),  §  4844. 

Kansas.  —  Gen.  Stat.  (1897),  c.   loo,  § 
97- 

Kentucky.  —  Stat.  (1894),  §  1203. 

Maryland.  —  Pub.   Gen.  Laws  (1888), 
art.  27,  §  76. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §43. 

Mississippi. — Anno.   Code    (1892),    § 
1058. 

Missouri.  —  Rev.   Stat.  (1889),  §3551. 

Nebraska.  —  Comp.    Stat.    (1897),    § 
6788. 

New  Mexico. — Comp.    Laws   (1897), 
§  1123. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
7463- 

Ohio.  —  Bates'  Anno.   Stat.  (1897),  § 
6844. 

Oklahoma.  — Stat.  (1893),  §  2387. 

Pennsylvania.   —  Pepp.     &    L.     Dig. 
(1894),  p.  1 189,  55  235. 

Texas.  —  Pen.  Code  (1895),  art.  940. 

Utah.  —  Rev.  Stat.  (1898),  §  4376. 
Vermont.  —  Stat.  (1894),  ^  4956. 
West  Virginia. — Code  (1891),  c.  145, 
§  20. 

Wisconsin.  —  Stat.  (1898),  §  4418. 
Wyoming  —Rev.   Stat.  (1887),  §  911. 

Beqtiisites  of  Indictment —  Generally. — 
See  supra,  note  i,  p.  490. 

Purpose   0/  Bailment.  —  It   must   ap- 
pear from  the  indictment  what  was  the 
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Form  No.  8292. 
(Precedent  in  People   v.  Hill,  3  Utah  351.)' 

[In  the  District  Court  of  the  Third  District  in  and  for  the  County 
•of  Salt  Lake  the  fifth  day  of  December,  a.  d.  i&S^. 
The  State  of  Utah 

against 
Alexander  S.  Hill. 

Alexander  S.  Hill  is  accused  by  the  grand  jury  of  the  county  of 
Salt  Lake  by  this  indictment  of  the  crime  of  embezzlement,  com- 
mitted as  follows  :]2 

The  said  Alexander  S.  Hill,  on  the  eighth  day  of  March,  a.  d.  \Z83y 
at  the  county  of  Salt  Lake,  in  said  territory  of  Utah,  having  been  in- 
trusted as  bailee  by  one  Lucy  J.  Hill  with  two  certificates  of  deposit 
of  money  in  the  Deseret  National  Bank,  to  wit,  one  for  the  sum  ol  five 
thousand doWsiVS  and  the  other  for  the  sum  oi  four  thousand doWdLVS,  both 
payable  to  the  order  of,  and  both  being  the  property  of,  said  Lucy  J. 
Hill,  did  collect  and  receive  thereon  and  therefor  from  said  bank,  and 
as  bailee  was  by  said  bank  and  said  Lucy  J.  ZT/// intrusted  to  carry  and 
convey  from  said  bank  to  said  Lucy  J.  Hill,  within  said  county,  money 


purpose  of  the  bailment.  Com.  v. 
Smart,  6  Gray  (Mass.)  1 5 ;  State  v.  Long- 
worth,  4r  Tex.  162;  Nassitts  v.  State, 
36  Tex.  Crim.   Rep.  5. 

For  Hire.  —  Where  the  statute  relates 
solely  to  carriers  for  hire,  the  indict- 
ment is  fatally  defective  unless  the 
words  "for  hire"  are  used.  State  v. 
Stoller,  38  Iowa  321. 

Want  of  Consent  of  Carrier.  —  The 
indictment  should  allege  that  the  ap- 
propriation by  defendant  was  without 
the  consent  of  the  carrier,  the  property 
being  for  purposes  of  the  indictment  the 
property  of  the  carrier.  Turner  v. 
State,  (Tex.  Crim.  App.  1895)  32  S.  W. 
Rep.  767. 

Precedents.  —  In  Territory  v.  Mooney, 
8  Mont.  151,  the  indictment,  which  was 
said  by  the  court  to  be  "  perfectly  good," 
charged:  "  that  one  Geor^^e  Mooney,  late 
of  the  county  of  Deer  Lodge,  Montana 
Territory,  on  or  about  the  first  day  of 
October,  A.  D.i8c$y,  at  the  county  of  Silver 
Bow,  and  Territory  of  Montana,  was 
employed  by  one  fohn  Dowd,  to  proceed 
and  go  to  the  county  of  Deer  Lod^e,  and 
Territory  of  Montana,  and  deposit  one 
hundred  dollars  with  one  John  Duncan, 
for  the  sa.\A  John  Dowd,  as  a  forfeit  on 
a  certain  horse-race  thereafter  to  take 
place,  and  for  such  purpose  the  said 
John  Do7ud  then  and  there  gave  and  in- 
trusted to  the  said  George  Moottey,  five 
United  States  gold  coins  of  the  de- 
nomination of  twenty  dollars  each,  and 
of  the  value  of  twenty  dollars  each,  of 
the  moneys,  goods,  chattels,  and   per- 


sonal property  of  him,  the  s^\A  John- 
Dozvd;  and  that  afterwards,  on  the  first 
day  of  October,  A.  D.  i8<5y,  at  the  county 
of  Deer  Lodge,  and  Territory  of  Mon- 
tana, he,  (he  said  George  Mooney,  while 
he  was  so  employed  by  the  said _/<?//» 
Dowd,  as  aforesaid,  and  while  he  was 
so  intrusted  with  said  money  and  prop- 
erty as  aforesaid,  did  then  and  there,  at 
the  said  county  of  Deer  Lodge,  unlaw- 
fully and  feloniously  embezzle  and 
convert  the  said  money  and  property  to 
his  own  use,  with  intent  and  purpose 
then  and  there,  at  the  said  county  of 
Deer  Lodge,  in  him,  the  said  George 
Mooney,  then  and  there,  at  the  said 
county  of  Deer  Lodge,  to  steal  the 
same." 

See  also  a  form  in  Com.  v.  Concan- 
non,  5  Allen  (Mass.)  503. 

1.  A  judgment  of  the  court  below- 
sustaining  a  demurrer  to  this  indict- 
ment was  reversed,  and  the  cause  re- 
manded to  the  district  court,  with 
directions  to  overrule  the  demurrer 
and  allow  the  defendant  to  plead  to 
the  indictment. 

This  indictment  is  drawn  under  a 
statute  identical  with  Utah  Rev.  Stat. 
(1898),  §  4378.  See  also  supra,  note 
3.  P-  512. 

2.  The  words  and  figures  enclosed  by 
[  ]  will  not  be  found  in  the  reported 
case,  but  have  been  added  to  render 
the  form  complete.  The  prosecution 
in  this  case  was  in  the  territorial  court, 
but  the  caption  added  is  that  used 
under  the  state  practice. 


7  E.  of  F.  P.  —  33. 
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to  the  amount  and  value  of  nine  thousand  dollars,  proceeds  of  said  two 
certificates,  an  exact  description  of  which  is  to  the  jury  unknown, 
and  said  Alexander  S.  Hill,  being  so  as  aforesaid  intrusted  as  bailee 
with  said  certificates  and  said  money,  to  said  amount  of  nine  thousand 
dollars,  the  property  of  said  Lucy  J.  Hill,  afterwards  on  the  twelfth 
day  of  March,  i883,  at  said  county  of  Salt  Lake,  fraudulently  and 
feloniously  did  convert  the  same  and  the  proceeds  thereof  to  his  own 
use,  contrary  [to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  agamst  the  peace  and  dignity  of  the  state  of  C/'tah.'\^ 


e.  For  Safe  Keeping.' 

Form  No.  8293. 

(Precedent  in  State  v.  Combs,  47  Kan.  137.)* 


1.  See  supra,  note  2,  p.  513. 

2.  Warehousemen,  etc.  —  In  the  follow- 
ing states,  in  addition  to  the  usual 
statutory  provisions  denouncing  em- 
bezzlement by  bailees,  statutes  have 
been  enacted  in  terms  denouncing 
embezzlement  by  warehousemen  and 
persons  to  whom  property  has  been 
intrusted  for  storage  and  safe  keeping: 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1247. 

Georgia. — 3  Code  (1895),  §  191. 

Illinois. — Starr  &  C.  Stat.  (1896),  c. 
38,  par.  173. 

Indiana,  —  Horner's  Stat.  (i8g6),  i^ 
1948. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
1 1 24. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6845. 

Wisconsin.  —  Stat.  (1898),  §  4418. 

Precedents,  —  In  State  v.  Comings,  54 

Minn.   359,  the   indictment  was  drawn 

under  Minn.   Stat.   (1894),  §  6709,  and 

was  in  the  following  form: 

"  State  of  Minnesota,  )   r,-,   ■  .  r' 
r'         ..       t  n  71.  i-  District  Court. 

County  of  Polk.        J 

The  State  of  Minnesota 

against 

C.  L.  Comings. 

C.  L.  Comings  is  accused  by  the  grand 
jury  of  the  County  of  Polk,  by  this  in- 
dictment, of  the  crime  of  grand  larceny 
in  theyfrj^ degree,  committed  as  follows: 

The  said  C.  L.  Comings  on  the  22nd 
day  of  September,  A.  D.  1892,  in  the 
County  of  Polk  and  State  of  Minnesota, 
being  then  and  there  in  possession, 
custody  and  control,  as  a  person  author- 
ized by  agreement  to  take,  and  hold 
possession,  custody  and  control,  of  two 
car  loads  of  wheat  containing  gg8 
bushels  of  wheat,  the  same  being  then 
and  there  the  property  of  one  Richard 


E.  White,  and  then  and  there  worth 
and  of  the  value  of  %sg8.8o,  said  wheat 
being  so  held  by  said  C.  L.  Comings  for 
shipment  and  storage  only,  in  accord- 
ance with  an  agreement  theretofore 
entered  into  by  and  between  said  C.  L. 
Comings  and  said  Richard  E.  White,  did 
then  and  there  unlawfully,  wilfully, 
feloniously  and  with  intent  to  deprive 
and  defraud  the  true  owner  of  his  said 
property,  and  of  the  use  and  benefit 
thereof,  take,  steal  and  carry  away  and 
convert  and  appropriate  said  wheat  and 
the  whole  thereof  to  his  own  use,  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of 
Minnesota. 

Dated  at  Crookston,  in  the  County  of 
Polk  and   State  of  Minnesota,   this  gth 
day  of  December,  A.  D.  189.?. 
Ole  H.  Bang, 
Foreman  of  the  Grand  Jury." 

It  was  held  that  the  indictment  was 
not  a  model  form  because  several  terms 
or  formal  words  which  are  used  in 
indictments  for  larceny  were  unneces- 
sarily injected  into  it,  but  that  it  stated 
facts  sufficient  to  constitute  an  offense 
and  was  not  open  to  the  objection  that 
it  charged  two  separate  offenses  in  one 
count. 

See  also  forms  in  State  v.  Sullivan, 
49  La.  Ann.  197;  Com.  v.  Butterick,  100 
Mass.  i;  Hutchinson  v.  Com.,  82  Pa. 
St.  472;  Com.  V.  Newcomer,  49  Pa.  St. 
78;  State  V.  Turner,  10  Wash.  94. 

3.  After  verdict,  the  defendant  moved 
in  arrest  of  judgment  on  the  ground, 
first,  that  the  information  does  not 
specify  the  nature  of  the  averment; 
second,  that  it  contains  no  allegation 
of  intent;  and  third,  that  it  does  not 
describe    the    money  alleged  to    have 
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[(^Commencing  as  in  Form  No.  8287,  and  continuing  down  to  *)J^  that 
on  the  10th  day  of  March,  iS91,  in  said  county  of  Harvey,  and  state 
of  Kansas,  one  A.  M.  Fearn  did  intrust  to  William  Combs,  for  safe 
custody,  %5S0,  current  money  of  the  United  States,  of  the  value  of 
^30,  he,  the  said  William  Combs,  receiving  and  accepting  the  same 
as  the  bailee  of  said  A.  M.  Fearn;  that  said  %5S0  consisted  of  United 
States  national  bills,  commonly  called  greenbacks,  and  national  bank 
bills,  silver  certificates,  and  gold  certificates.  The  denominations 
and  names  of  each  are  unknown  to  said  A.  M.  Fearn,  the  prosecuting 
witness,  or  your  informant,  but  they  all  pass  as  current  money  of  the 
United  States,  and  all  were  of  the  value  of  %530.  That  after  the  said 
William  Combs  received  said  current  money,  as  aforesaid,  as  such 
bailee  on  the  said  10th  day  of  March,  i891,  at  the  county  of  Harvey, 
in  the  state  of  Kansas,  did  then  and  there  unlawfully  and  feloniously 
embezzle  and  convert  to  his  own  use,  and  make  way  with  and  secrete 
said  ^80,  current  money  of  the  United  States,  and  of  the  value  of 
%5S0,  belonging  to  and  being  then  and  there  the  money  and  property  of 
said  A.  M.  Fearn,  without  the  authority,  knowledge  or  consent 
of  said  A.  M.  Fearn,  and  then  and  there,  in  the  manner  aforesaid,  the 
said  money,  the  property  of  the  said  A.  M.  Fearn,  did  unlawfully  and 
feloniously  steal,  take,  and  carry  away,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas. 

[(Signature  as  in  Form  No.  8287. ')Y- 

I 
Form  No.  8294. 
(Precedent  in  Com.  v.  Mead,  160  Mass.  319.)^ 

[{Commencing  as  in  For7n  No.  8283,  and  continuing  down  to  *)]^  did 
embezzle  and  fraudulently  convert  to  her  own  use  certain  promissory 
notes  current  as  money  in  the  Commonwealth,  and  all  of  the  value 
of  one  thousand  dollars,  a  more  particular  description  of  which  is  to 
said  jurors  unknown,  of  the  property,  moneys,  goods,  and  chattels  of 
Jane  Mooney  and  Mary  Mooney,  the  said  promissory  notes  being  then 
and  there  the  subject  of  larceny,  and  the  said  promissory  notes  having 
theretofore,  to  wit,  on  the  third  day  of  December  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-five  been  there 
delivered  to  the  said  Mary  E.  Mead,  otherwise  called  Mary  E.  Rowell, 
by  the  said  Jane  Mooney  and  Mary  Mooney  in  the  trust  and  confidence 
and  with  the  direction  that  the  said  Mary  E.  Mead,  otherwise  called 
Mary  E.  Rotuell,  would  safely  keep  the  same  as  and  for  the  property 
of  the  said  Jane  Mooney  and  Mary  Mooney,  and  return  the  same  to 
the  said  Jane  Mooney  and  Mary  Mooney,  on  their  demand,  and  the 

been  embezzled  with  a  reasonable  de-  this  indictment  was  properly  overruled, 

gree    of    certainty;     but    in    all    three  and  that  the  allegation  that  the  defend- 

respects  the  information  was  held  sufii-  ant  fraudulently  converted  the  property 

cient.  to  her  use  was  a  sufficient  averment,  if 

For  the  Kansas  statute  see  Gen.  Stat,  one   was   necessary,   that   she    did  not 

(i897),c.  100,  §97.     See  also  JM/ra,  note  fully    perform    the    trust   or    keep    the 

2,  p.  510.  money    safely    without    alleging  a  de- 

1.  The   matter  to  be  supplied  within  mand  for  the  return  of  the  money. 

[  ]  will  not  be  found  in  the  reported  case.         See  Mass.  Pub.  Stat.  (1882),  c.  203,  § 

2.  It  was  held  that  a  motion  to  quash     37.     See  also  supra,  note  2,  p.  510. 
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said  promissory  notes  and  each  thereof  having  been  then  and  there 
received  by  the  said  Mary  E.  Mead,  otherwise  called  Mary  E.  Roivell, 
in  the  said  trust  and  confidence  and  with  the  said  direction,  [whereby, 
'and  by  force  of  the  statute  in  such  case  made  and  provided,  {conclud- 
ing as  in  Form  No.  8283).y 

Form  No.  8295. 

(Precedent  in  Com.  v.  Doherty,  127  Mass.  20.)' 

[{Commencing  as  in  Form  No.  8283,  and  continuing  down  to  *)]^  did 
embezzle  and  fraudently  convert  to  his  own  use  one  bank  book  con- 
taining evidence  of  deposit  of  divers  moneys  to  the  credit  of  one 
Patrick  McLaughlin  in  the  Provident  Lnstitution  for  Savings  in  the 
Town  of  Boston,  the  same  being  then  and  there  a  corporation  duly 
and  legally  established,  said  book  being  then  and  there  of  the  value 
of  one  thousand  dollars  of  the  property,  moneys,  goods  and  chattels  of 
said  McLaughlin,  the  said  book  being  then  and  there  the  subject 
of  larceny,  and  the  said  book  having  theretofore,  to  wit,  on  June  1, 
iS76,  been  there  delivered  to  the  said  Doherty  by  the  said  McLaughlin 
in  the  trust  and  confidence  and  with  the  direction  that  the  said 
Doherty  would  and  should  thereby  receive  only  the  custody  of  said 
book,  and  would  and  should  hold  the  same  until  said  book  was  de- 
manded by  said  McLaughlin,  when  he,  said  Doherty,  would  and  should 
deliver  up  and  return  said  book  to  him,  said  McLaughlin,  and  the 
said  book  having  been  then  and  there  received  by  the  said  Doherty, 
in  the  said  trust  and' confidence  and  with  the  said  direction;  whereby, 
by  force  of  the  statute  in  such  case  made  and  provided,  the  said 
Doherty  is  deemed  to  have  committed  the  crime  of  simple  larceny, 
[{concluding  as  in  Form  No.  8283').^ 

Form  No.  8296. 

(Precedent  in  Com.  z/,  Hussey,  in  Mass.  432.)' 

[{Commencing  as  in  Form  No.  8288,  and  conti?tuing  down  to  *)J^  did 
embezzle  and  fraudulently  convert  to  his  own  use  divers  promissory 
notes  payable  to  the  bearer  on  demand,  current  as  money  in  said 
Commonwealth,  of  the  amount  and  of  the  value  of  sixty-five  dollars, 
a  more  particular  description  of  which  is  to  the  grand  jurors  unknown, 
of  the  property,  moneys,  goods  and  chattels  of  one  Henry  Smith,  the 
said  promissory  notes  being  then  and  there  the  subject  of  larceny, 
and  the  said  promissory  notes  having  theretofore,  to  wit,  on  the  said 
twenty-first  did^y  oi  June,  been  there  delivered  to  the  ^2^<\  LIussey  hy 
the  said  Smith,  in  the  trust  and  confidence  and  with  the  direction  that 
the  said  Hussey  would  and  should  return  said  promissory  notes  to  the 

1.  The  matter  enclosed  by  and  to  be  to  be  delivered  back  to  the  owner  when 
supplied  within  [  ]  will  not  be  found  in     demanded. 

the  reported  case.  See  Mass.  Pub.  Stat.  (1882),  c.  203,  § 

2.  It  was  held  that  this  indictment  37.  See  also  supra,  note  2,  p.  510. 
sufficiently  charged  the  crime  of  em-  3.  On  the  trial,  it  was  proved  that  the 
bezzlement  and  charged  that  the  actual  amount  and  value  of  the  notes  was  $70, 
and  legal  possession  of  the  property  and  not  $65,  and  it  was  insisted  that,  as 
was  parted  with  by  the  owner  and  the  indictment  alleged  an  excuse  for 
vested  in  the  defendant,  who  became  a  not  giving  a  more  specific  description 
bailee  of  the  property  for  safe  keeping,  of  the   notes,  the   amount   and   value 
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said  Smith  upon  demand,^  and  the  said  promissory  notes  and  each 
thereof  having  been  then  and  there  received  by  the  said  Hussey  in 
the  said  trust  and  confidence  and  with  the  said  direction,  [whereby 
{concluding  as  in  Form  No.  8283)?^ 

Form  No.  8297. 

(Precedent  in  Leonard  v.  State,  7  Tex.  App.  434.)' 
\^The  State  of  Texas 
against 

Joseph  Leonard. 

In  the  name  and  by  the  authority  of  the  state  of  Texas.  The  grand 
jurors  for  the  county  of  Tarrant.,  state  aforesaid,  duly  organized 
as  such  at  the.  July  Term  a.  d.  i87<?,  of  the  District  Court  for  said 
county,  upon  their  oaths  in  said  court,  present,]  *2  that  the  First 
National  Bank  of  Fort  Worth,  an  incorporated  company  then  and 
there  duly  and  legally  established,  organized,  and  existing  under  and 
by  virtue  of  the  laws  of  the  United  States  as  an  incorporated  com- 
pany, did,  on  the.  first  day  oi  December,  a.  d.  i877,  deliver  and  intrust 
to  the  care  and  possession  of,  for  storage  and  safe-keeping,  to  one 
Joseph  Leonard,  the  said  Leonard  being  then  and  there  the  keeper  of 
a  cotton-yard,  and  doing  business  as  the  keeper  and  bailee  of  cotton 
for  storage  for  hire,  twenty  bales  of  lint  cotton,  of  the  value  oi  fifty 
dollars  per  bale,  being  then  and  there  corporeal  personal  property  of 
the  First  National  Bank  of  Fort  Worth,  to  be  stored  and  kept  safely 
by  the  said  Leonard  for  hire,  to  wit,  for  the  sum  oi  fifty  cents  per 
bale,  and  to  be  held  "by  said  Leonard  subject  to  the  order  of  the  First 
National  Bank  of  Fort  Worth,  on  the  return  of  the  said  Leonard's 
receipts  for  the  same,  and  that  the  said  Joseph  Leonard  did,  by  virtue 
of  his  said  employment  of  cotton-yard  keeper  and  bailee,  and  while  he 
was  so  employed  as  aforesaid,  take  into  his  possession  said  twenty  bales 
of  cotton,  to  be  held  and  kept  as  aforesaid,  and  that  the  said  Joseph 
Leonard,  cotton-yard  keeper  and  bailee  as  aforesaid,  afterwards,  to 
wit,  on  the  second  day  of  December  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-seven,  in  said  county  and  State, 
and  before  said  cotton  so  delivered  to  him  as  aforesaid  was  by  the 
said  the  First  National  Bank  of  Fort  Worth,  ordered  to  be  delivered 
to  any  one,  or  returned  to  said  bank,  and  before  said  cotton  was  by 
said  bank  ordered  to  be  disposed  of  in  any  manner,  did  embezzle, 
fraudulently  misapply,  and  convert  to  his  own  use,  without  the  con- 
sent of  the  said  the  First  National  Bank  of  Fort  Worth,  the  said 
twenty  bales  of  lint  cotton  held  by  him  as  bailee  as  aforesaid;  con- 
trary to  the  statute  and  against  [the  peace  and  dignity  of  the  state 
of  Texas. 

Josiah  Smoot,  Foreman  of  the  Grand  Jury.]^ 

were  made  a  part  of  the  description  of  to   characterize    the    crime   was    suffi- 

the  offenses  and  that  the  variance  was  ciently  expressed  by  this  averment, 
fatal,  but  this  contention  was  consid-        2.  The  words  and  figures  enclosed  by 

ered  untenable.  [  ]  will   not  be   found  in   the  reported 

See  Mass.  Pub.  Stat.  (1882),  c.  203,  §  case,  but  have  been  added  to  render  the 

37.     See  also  supra,  note  2,  p.  510.  form  complete. 

1.  The  Fiduciary  Belation.  —  It   was         3.  It  was  objected  to  this  indictment 

held  that  the  fiduciary  relation  essential  that  it  should  have  alleged  an  intent  to 
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4.  By  Bankers  and  Officers  of  Banking  Corporations.^ 

a.  Under  State  Statutes. 
(1)  Private  Banker. 

Form  No.  8298. 

(Precedent  in  Meadowcrofi  v.  People,  163  111.  70,  54  Am.  St.  Rep.  455.)' 

\{Commencing  as  in  Form  No.  830 J/.,  and  continuing  down  to  *)]3 
that  Charles  J.  Meadowcrofi  and  Frank  R.  Meado^vcroft,  on  the  third 
day  of  June.,  i893,  in  said  county  of  Cooh,  in  the  state  of  Illinois,  then 
and  there  being  persons  then  and  there  doing  a  banking  business 
under  the  name  of  Meadowcrofi  Brothers,  corruptly,  wilfully,  fraudu- 
lently and  feloniously  did  receive*  from  ont  John  £>.  Collins  o?ie  hun- 
dred current  United  States  of  America  treasury  notes,  [each  of  the 
denomination  oione  hundred do\\a.rs  and]^  of  the  value  of  [ten  thousand 
dollars] ,3  of  the  personal  goods,  money  and  property  of  the  said 
John  D.  Collins,  the  said  John  D.  Collins  then  and  there  not  being 
indebted  to  the  said  Charles  J.  Meadowcrofi  and  Frank  R.  Meadow- 
croft  when,  at  the  time  of  receiving  the  said  money  and  deposit, 
to-wit,  on  the  said  third  day  oi  June,  [in  the  year  aforesaid], ^  said 
Charles  J.  Meadowcrofi  and  said  Frank  R.  Meadowcrofi,  said  persons 


deprive  the  owner  of  the  property  or  its 
value  and  to  appropriate  the  same  to 
the  benefit  of  the  taker;  that  the  prop- 
erty was  insufficiently  described,  and 
that  the  description  of  the  owner  was 
insufficient;  but  the  indictment  in  all 
these  respects  was  held  suflScient. 

See  Tex.  Pen.  Code  (1895),  art.  938. 
See  also  supra,  note  2,  p.  510. 

1.  Statutory  Provisions.  —  The  statutes 
of  the  various  states  denouncing  em- 
bezzlement by  bankers  and  oflScers  of 
banking  corporations,  in  terms,  are  the 
following: 

Alabama.  —  Crim.  Code  (i8g6),  §§ 
4661,  4670. 

Colorado.  —  Mills'  Anno.  Stat.  (1896), 
§  1255. 

Florida.  — Rev.  Stat.  (1892),  §§  2458, 
2459,  2461. 

Georgia.  —  3  Code  (1895),  §  188. 

Idaho.  —  Rev.  Stat.  (1887),  §  7068. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896).  c.  38,  pars.  168,  169. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  ^  74. 

Massachusetts'.  —  Pub.  Stat.  (1882),  c. 
203,  §  41. 

Michiran.  —  How.  Anno.  Stat.  (1882), 
§  9148. 

Montana.  —  Pen.  Code  (1895),  §  894. 

Nebraska.  —  Comp.  Stat.  (1897).  § 
6800. 

Nevada.  —  Gen.  Stat.  (1885),  ^  4635. 


Gen. 


Stat.    (1895),   p. 
Codes   (1895), 


New  fersey 
1077,  §  152. 

North  Dakota.  —  Rev 
§  7464- 

Pennsylvania.  —  Pepp.  &  L.  Dig, 
(1894),  p.  1188,   §  232,    p.    1 190,   ^§  238, 

239- 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

279.  §17- 
.     Tennessee. — Code  (1896),  §  6585. 

Utah.  — Rev.  Stat.  (1898),  §  4377. 

Vermont.  —  Stat.  (1894),  ^§  4950,  495 1. 

Wisconsin.  — Stat.  (1898),  §  4418. 

Wyomiiig.  —  Rev.  Stat.  (1887).  §  910. 

Precedents.  —  For  other  forms  see  the 
title  Deposits,   Forms  Nos.  7384,  7385. 

2.  This  indictment  was  drawn  under 
111.  Act,  June  4,  1879  (Starr  &  C. 
Anno.  Stat.  (1896),  c.  38,  par.  168),  pro- 
viding that  certain  acts,  such  as  are 
set  forth  in  the  indictment,  shall  con- 
stitute embezzlement.  See  also  supra, 
note  I. 

3.  The  words  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

4.  Intention  toDefiraud.  —  The  indict- 
ment was  not  defective  because  it  did 
not  contain  a  specific  averment  of  an 
intent  at  the  time  of  receivingthe  money 
to  defraud  the  depositor.  So  held  also 
in  Murphy  v.  People,  19  111.  App. 
125.  Contra  under  Pennsylvania  statute. 
Com.   V.   Rockafellow,  163   Pa.  St.  139. 
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then  and  there  doing  a  banking  business  as  aforesaid,^  were  then  and 
there  insolvent,^  whereby  and  because  of  which  insolvency  the  said 
money  deposit  so  then  and  there  made  as  aforesaid  was  then  and  there 
lost  to  him,  said  Joh7i  D.  Collins^  whereby  and  by  force  of  the  statute  in 
such  case  made  and  provided  [the  said  Charles  J.  Meadmvcroft  and 
Frank  R.  Meadowcroft  are  deemed  by  the  grand  jury  aforesaid  to 
have  committed  embezzlement  against  the  peace  and  dignity  of  the 
people  of  the  state  of  Illinois. 

Samuel  Jones  Tilden,  State's  Attorney,]^ 

(2)  Bank  Officer. 

(a)  Cashier.^ 

Form  No.  8299. 

(Precedent  in  State  v.  Stimson,  24  N.  J.  L.  10.)' 

Passaic  Oyer  and  Terminer  and  General  Gaol  Delivery^  January  term, 


1.  Capacity  in  which  Money  was  Se- 
ceived. — This  is  a  sufficient  charge  that 
the  defendants  received  the  money  as 
bankers  and  as  a  general  bank  deposit. 

2.  Allegation  of  Insolvency.  —  The  al- 
legation of  insolvency  of  the  banker 
is  a  material  allegation.  Murphy  v. 
People,  19  111.  App.  125. 

3.  The  words  enclosed  by  [  ]  w^ill  not 
fee  found  m  the  reported  case,  but  have 
been  added  to  render  the  form  complete. 

4.  Precedent.  —  In  Ross  v.  Innis,  26 
111.  260,  35  111.  488,  which  was  an  ac- 
tion for  malicious  prosecution,  the  fol- 
lowing complaint  was  introduced  in 
evidence: 

"  State  of  Illinois,  \ 
Cook  County.  \ 
William  M.  Ross,  one  of  the  firm  of 

Win.  M.  Ross  dr»  Co.,  a  mercantile  co- 
partnership in  the  city  of  Chicago,  in 
said    county,    composed    of    the    said 

William  Ross,  and  Jo/tn  H.  Ross,  being 
duly  sworn,  upon  his  oath  deposes  and 
says,  that  on  the  2qth  day  of  Septem- 
ber, A.  D.  iSjjj",  the  said  firm  of  William 
M.  Ross  &=  Co.,  employed  in  their  said 
service  one  Adam  G.  Innis,  as  their 
cashier;  and  that  said  Adam  G.  Innis 
continued  in  said  employment  as  such 
cashier  from  the  said  2gth  day  of  Sep- 
tember, A.  D.  iSj^",  until  and  including 
the  12th  day  of  December,  A.  D.  \%S9- 
And  this  affiant  further  deposes  and 
says,  that  it  then  and  there  became, 
and  was,  and  continued  to  be  during 
the  said  service  or  employment  of  the 
said  Adam  G.  Innis,  his  duty  to  re- 
ceive, safely  keep,  and  disburse  all 
moneys  which  came  to  the  possession 
of  the  said  William  M.  Ross  (Sr*  Co.,  for 
the  use  and  benefit  of  the  said  William 
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M.  Ross  6^  Co.,  and  under  their  direc- 
tion and  in  pursuance  of  their  orders. 
And  affiant  further  deposes  and  says 
that,  by  means  of  the  premises,  the 
said  Adam  G.  Innis  then  and  there  be- 
came and  was  the  servant,  clerk  or 
agent  of  the  said  William  M.  Ross  &" 
Co.  And  affiant  further  deposes  and 
says,  that  afterwards,  and  during  the 
continuance  of  the  said  employment, 
the  said  Adam  G.  Innis  was  intrusted 
by  the  said  Williafn  M.  Ross  Qi'  Co., 
with  the  SMvn  oi  one  hundred  and  sixty- 
six  dollars  in  bank  bills  or  notes  upon 
various  banks,  and  of  various  denomi- 
nations which  are  severally  unknown 
to  this  affiant,  and  to  his  said  firm;  and 
that  afterwards,  to  wit,  on  the  12th 
day  of  December,  a.  d.  i8j'9,  the  said 
Adam  G.  Innis,  did,  then  and  there, 
without  the  knowledge  or  consent  of 
the  said  William  M.  Ross  6^  Co.,  and 
against  their  will,  feloniously  convert 
and  appropriate  to  his  own  use,  and 
embezzle  from  the  said  William  AI. 
Ross  df  Co.,  with  intent  then  and  there 
to  steal  the  same,  the  sum  of  one  hun- 
dred and  sixty-six  dollars;  which  sum 
of  one  hundred  and  sixty-six  dollars  in 
bank  bills  or  notes  was  then  and  there 
the  property  of  the  said  William  M. 
Ross  &"  Co.;  contrary  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  people  of  the  State  of  Illi- 
nois, and  further  this  affiant  saith  not. 
W.  M.  Ross. 

Subscribed  and  sworn  to  before  me, 
this  27th  day  of  December,  a.  d.  1859. 
Samuel  Straus,  Notary  Public." 

5.  This  indictment  was  drawn  under  a 
statute   now  embodied   in    N.  J.  Gen. 
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A.  D.  18.5^,  Passaic  county,  to  wit:  —  The  jurors  of  the  state  of  New 
Jersey  for  the  body  of  the  county  of  Passaic^  upon  their  oath  present, 
that  before  and  at  the  time  of  the  commission  of  the  misdemeanor 
first  hereinafter  charged,  at  Paterson,  in  the  county  of  Passaic,  and 
state  of  New  Jersey,  there  was  an  incorporated  bank,  using  the  name 
and  style  of  "  The  President,  Directors,  and  Company  of  the  People's 
Bank  at  Paterson,"  and  incorporated  by  and  organized  and  existing 
under  and  by  virtue  of  certain  acts  of  the  legislature  of  the  said  state, 
that  is  to  say,  an  act  entitled,  "  An  act  to  establish  the  People's  Bank 
of  Paterson,  passed  on  the  eleventh  day  of  December,  a.  d.  eighteen 
hundred  and  twenty-four,"  and  a  supplement  thereto  entitled, 
**  A  supplement  to  the  act  entitled,  an  act  to  establish  the  People's 
Bank  at  Paterson,  passed  on  the  eleventh  day  of  December,  a.  d. 
eighteen  hundred  and  twenty-four,"  which  supplement  was  passed  on 
the  third  day  of  March,  a.  d.  eighteen  hundred  and  thirty-five;  and 
an  act  entitled,  "An  act  to  extend  the  charter  of  the  People's  Bank 
of  Paterson,"  passed  on  the  second' day  of  March,  a.  d.  eighteen  hun- 
dred and  forty-one;  and  that,  at  the  time  of  the  commission  of  the 
misdemeanor  first  hereinafter  charged,  Henry  C.  Stimson,  late  of  the 
city  of  Paterson,  in  the  county  of  Passaic  aforesaid,  was  the  cashier 
of  the  said  incorporated  bank;  and  that  the  said  Henry  C.  Stimson^ 
on  the  thirteenth  day  of  December,  a.  d.  eighteen  hundred  and  fifty, 
with  force  and  arms,  at  the  township  of  Paterson,  in  the  county  of 
Passaic  aforesaid,  and  within  the  jurisdiction  of  this  court,  unlawfully 
did  convert  to  his  own  use  nineteen  thousand  dollars  of  money  [tc 
wit,  nine  hundred  and  fifty  double  eagles,  gold  coin  of  the  United 
States  of  America  of  the  value  and  denomination  of  twenty  dollars 
each]^  and  nineteen  thousand  dollars  of  bank  notes  [to  wit,  one  hun- 
dred and  ninety  bank  notes  for  the  payment  of  divers  sums  of  money, 
the  particular  denominations  and  values  of  which  are  to  the  said  grand 
jurors  unknown,  and  which  bank  notes  cannot  by  the  said  jurors  be 
more  fully  described,  amounting  in  the  whole  to  the  sum  of  nineteen 
thousand  dollars  and  of  the  value  of  nineteen  thousand  dollars]^  of  the 
said  incorporated  bank,  the  property  of  the  said  bank,  with  intent  un- 
lawfully to  make  use  of  the  same ;  he,  the  said  Henry  C.  Stimson,  at  the 
time  he  so  converted  the  same  to  his  own  use,  then  being  cashier  of 
the  aforesaid  incorporated  bank,  as  aforesaid,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  this  state,  the  government  and  dignity  of  the  same. 

Stat.  (1895),  p.  1077,  §  152.  It  was  in-  lege  that  the  defendant  committed  the 
sisted  that  as  the  indictment  did  not  act  charged  against  him  in  his  fiduciary 
charge  an  embezzlement  by  the  use  of  capacity  and  that  in  the  commission  of 
a  phrase  of  technical  import,  it  should  the  offense  he  abused  the  confidence 
have  charged  that  the  defendant  con-  reposed  in  him  as  cashier.  See  also 
verted  the  funds  to  his  own  use,  with  supra,  note  i,  p.  518. 
intent  to  defraud  the  corporation;  but  1.  Description  of  Money. — In  the  origi- 
it  was  held  that  the  answer  to  this  ob-  nal  the  money  was  not  properly  de- 
jection was  that  the  statute  did  not  scribed,  and  the  words  enclosed  by  [  } 
make  the  fact,  the  omission  of  which  have  been  inserted,  in  accordance  with 
formed  the  subject  of  the  objection,  an  a  suggestion  of  the  court,  to  overcome 
ingredient  in  the  offense;  and  for  the  this  objection  to  the  indictment, 
same  reason  the  indictment  was  not  2.  Description  of  Bank  Notes.  —  The 
considered  faulty  because  it  did  not  al-  description  of  the  bank  notes  enclosed 
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(]})  President.'^ 

Form  No.  8300.* 

{Commencing  as  in  Form  No.  8291,  arid  continuing  down  to  *)  that 
Edward  C.  Palmer,  late  of  the  parish  of  Orleans,  on  the  sixteenth  day 
oi  July  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-eight,  in  the  parish  of  Orleans  aforesaid,  and  within  the  juris- 
diction of  the  Superior  Criminal  CoviVt  for  the  parish  of  Orleans,  being 
the  president  of  a  bank  chartered  by  the  state  of  Louisiana,  to  wit: 
The  Louisiana  Savings  Bank  and  Safe  Deposit  Company,  and  acting  as 
such  did  feloniously,  knowingly  and  wilfully,  embezzle  and  convert 
to  his  own  use  certain  money,  to  wit,  the  sum  oi  forty- seven  thousand 
four  hundred  and  thirty-seven  dollars  and  thirty-four  cents  belonging 
to  the  said  The  Louisiana  Savings  Bank  and  Safe  Deposit  Company y. 
contrary  {concluding  as  in  Form  No.  8291). 

(<:)   Treasurer. 
Form  No.  8301. 

(Precedent  in  Com.  v.  -Pratt,  137  Mass.  99.)' 
[{Commencing  as  in  Form  No.  8283,  and  continuing  down  to  f .  )]* 


by  [  ]  does  not  appear  in  the  original, 
but  has  been  inserted,  in  accordance 
with  a  suggestion  of  the  court,  to  cure 
the  failure  of  the  original  to  properly 
describe  the  bank  notes. 

1.  Insufficient  Indictment.  —  In  Collins 
V.  State,  33  Fla.  432,  the  indictment, 
omitting  formal  parts,  was  as  follows: 

"  That  JV.  S.  Collins,  late  of  said 
county,  laborer,  on  the  8th  day  oi  fuly, 
A.  D.  1897,  at  and  in  the  county,  circuit 
and  state  aforesaid,  being  then  and 
there  a  banker,  to  wit:  the  president  of 
the  Lake  City  Bank,  in  said  county  and 
State,  did  then  and  there  receive  on 
deposit  money,  to-wit:  the  sum  oi  forty- ' 
three  dollars  z.x\A  fifty  cents,  belonging 
to  another,  to  wit:  to  William  Watts 
andy.  S.  Taylor,  partners,  at  that  time 
doing  business  under  the  firm  name 
and  style  of  Watts  6^  Taylor,  and  did 
then  and  there  use,  conceal  and  wil- 
fully withhold  the  same  from  the  said 
Watts  (St*  Taylor  so  as  to  prove  a  de- 
faulter therein,  and  did  then  and  there 
become  a  defaulter  therein,  contrary 
to  the  form  of  the  statutes  in  such  cases 
made  and  provided." 

It  was  held  that  this  indictment  was 
bad  because  it  was  framed  under  a 
misconception  of  the  law  and  attempted 
to  blend  together  the  provisions  of 
separate  sections  of  the  Florida  statute 
denouncing  respectively  embezzlement 
by  any  banker,  and  by  any  officer  of 
anv  incorporated  bank. 

2.  This   indictment  is  based  on  the 
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indictment  in  the  case  of  State  v^ 
Palmer,  32  La.  Ann.  565,  which  was 
drawn  under  La.  Rev.  Stat.  (1897),  §907. 
In  that  case  the  indictment  charged 
that  the  defendant  "  feloniously,  know- 
ingly and  wilfully  did  wrongfully  use, 
dispose  of,  conceal  and  otherwise  em- 
bezzle and  convert  to  his  own  use."  It 
was  held  that  the  indictment  was  not 
bad  because  it  charged  both  embezzle- 
ment and  conversion,  but  that  it  was 
open  to  objection  by  reason  of  the 
charge  that  the  defendant  did  wrong- 
fully use,  dispose  of  and  conceal, 
because  it  charged  the  offense  of  em- 
bezzlement under  section  907  and  also 
a  violation  of  section  905,  which  pro- 
vides punishment  for  him  who  shall 
"  wrongfully  use,  dispose  of,  conceal 
or  otherwise  embezzle." 

3.  Only  the  first  and  second  counts 
of  the  indictment  are  set  out  in  the 
text.  The  indictment  was  drawn  un- 
der Mass.  Gen.  Stat.,  c.  161,  §  38,  sub- 
sequently embodied  in  Mass.  Pub. 
Stat.  (1S82),  c.  203,  g  40,  providing 
that  "an  officer,  agent,  clerk,  or  serv- 
ant of  an  incorporated  company,  or  a 
clerk,  agent,  or  servant  of  a  private 
person  or  partnership,  except  an  ap- 
prentice or  other  person  under  the  age 
of  sixteen  years,"  who  embezzles,  etc., 
shall  be  deemed  guilty  of  simple  lar- 
ceny. These  two  counts,  on  a  motion 
to  quash,  were  held  good. 

See  also  supra,  note  1,  p.  518. 

4.  The  matter  to  be  supplied  within 
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The  jurors  for  the  Commonwealth  of  Massachusetts  upon  their  oaths 
present,  that  Nathan  P.  Pratt,  late  resident  of  Reading,  in  the  county 
of  Middlesex,  and  Commonwealth  aforesaid,  on  the  first  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-eight,  was,  and  for  the  space  of  six  months  next  following  said 
first  day  of  October  continued  to  be,  an  officer,  to  wit,  the  treasurer,  of 
the  Reading  Savings  Bank,  which  was  then  and  there  an  incorporated 
company  duly  and  legally  established,  organized,  and  existing  as  a  cor- 
poration under  and  by  virtue  of  the  laws  of  said  Commonwealth,  he, 
the  said  Nathan  P.  Pratt,  not  being  during  any  part  of  the  time 
aforesaid  an  apprentice  of  said  Reading  Savings  Bank,  and  not  being 
during  any  part  of  the  time  aforesaid  a  person  under  the  age  of  six- 
teen years;  and  that  Nathan  P.  Pratt  on  the  first  day  of  October,  in 
the  year  one  thousand  eight  hundred  and  seventy-eight,  at  Reading 
aforesaid,  in  the  county  aforesaid,  did,  by  virtue  of  his  said  office  as 
treasurer  as  aforesaid,  and  while  he  continued  and  was  employed  in 
his  said  office  as  treasurer  as  aforesaid,  have,  receive,  and  take  into 
his  possession  certain  money  to  a  large  amount,  to  wit,  to  the  amount 
of  twenty  thousand do\\a.rs  and  of  the  value  of  twenty  thousand  dollars;^ 
sundry  bank  bills  amounting  in  the  whole  to  twenty  thousand  dollars 
and  of  the  value  of  twenty  thousand  doWsirs;  sundry  bank  checks  for 
money  amounting  in  the  whole  to  twenty  thousand  dollars  and  of  the 
value  of  twenty  thousand  doWdits;  sundry  promissory  notes  ^  amount- 
ing in  the  whole  to  twenty  thousand  dollars  and  of  the  value  of  twenty 
thousand  doWsLTs;  sundry  bills  of  exchange  amounting  in  the  whole  to 
twenty  thousand  doWdirs  and  of  the  value  of  twenty  thousand  dollars; 
sundry  drafts  for  money  amounting  in  the  whole  to  tiventy  thousand do\- 
lars  and  of  the  value  of  twenty  thousand  do\\a.rs;  and  one  hundred  pieces 
of  paper,  said  pieces  of  paper  being  securities  for  money  each  of  the 
value  of  one  thousand  dollars,  all  of  the  goods,  property,  and  money 
of  said  Reading  Saving  Bank;  and  the  said  money,  bank  bills,  checks, 
promissory  notes,  bills  of  exchange,  drafts,  and  pieces  of  paper,  then 
and  there  unlawfully,  fraudulently,  and  feloniously  did  embezzle  and 
convert  to  his  own  use,  without  the  consent  of  said  Reading  Savings 
Bank.  Whereby,  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  Nathan  P.  Pratt  is  deemed  to  have  committed  the 
crime  of  simple  larceny.  And  so  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  say  that  the  said  Nathan  P.  Pratt,  on  the  first  day  of 
October,  in  the  year  eighteen  hundred  and  seventy-eight ,  at  Reading 
aforesaid,  in  manner  and  form  aforesaid,  the  said  money,  bank  bills, 
checks,  promissory  notes,  bills  of  exchange,  drafts,  and  pieces  of  paper, 
the  property  of  said  Reading  Savings  Bank  from  the  said  Reading 
Savings  Bank  feloniously  did  steal,  take,  and  carry  away,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

[  ]  will  not  be  found   in   the  reported  ment  of  money    to   a   certain    amount 

case.  without   specifying  any  particulars  of 

1.  Description  of  Money.  —  It  was  held  such  embezzlement, 
in  this  case,  following  Com.  w.  Bennett,         2.  Description  of  Mortgages  and  Notes. — 

ii8  Mass.  443,  that  this  description  of  It   was   held   that   this   was  a  sufficient 

the  money  was  sufficient  under  Mass.  description  of  the  mortgages  and  notes. 

Pub.   Stat.   (1882),  g  44,  providing  that  as  they  were  described  so  as  to  identify 

it  is  sufficient  to  allege  the  embezzle-  them. 
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And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  and  further 
present,  that  the  said  Nathan  P.  Pratt,  late  resident  of  Reading  in 
the  county  of  Middlesex  aforesaid,  on  the  thirty-first  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-eight, 
at  said  Reading  in  the  county  of  Middlesex  aforesaid,  being  then  and 
there  an  officer,  to  wit,  the  treasurer,  of  the  Reading  Savings  Bank, 
the  same  being  then  and  there  an  incorporated  company,  duly  and 
legally  established,  organized,  and  existing  by  the  laws  of  said  Com- 
monwealth, he,  the  said  Nathan  P.  Pratt,  not  being  then  and  there 
-an  apprentice  to  the  said  Reading  Savings  Bank,  nor  a  person  under 
the  age  of  sixteen  years,  did  then  and  there,  by  virtue  of  his  said  office 
and  employment  as  treasurer  aforesaid,  have,  receive,  and  take  into 
his  possession  a  certain  paper  writing  containing  a  conveyance  of 
land,  the  same  being  then  and  there  a  deed  of  mortgage  of  certain 
land  situate  in  said  Reading  before  then  made  and  executed  by  David 
P.  Brown  to  said  Reading  Savings  Bank,  and  delivered  to  the  said 
Reading  Savings  Bank  by  said  David  P.  Broum,  and  given  to  secure 
to  said  Reading  Savings  Bank  the  payment  of  the  sum  of  two  thousand 
dollars,  which  said  deed  of  mortgage  was  then  and  there  of  the  value 
of  two  thousand  dollars;  one  promissory  note  given  by  said  David  P. 
Brown  to  the  said  Reading  Savings  Bank  or  order,  as  payee,  for  the 
sum  of  tivo  thousand  dollars,  for  the  payment  of  money,  and  dated  the 
twentieth  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy,  and  of  the  value  oitivo  thousand  dollars;  two  pieces  of 
paper  writing  of  the  value  of  t7ao  thousand  dollars  each  piece,  all  of  the 
property,  goods,  and  chattels  of  said  Reading  Savings  Bank;  and  the 
said  mortgage  deed  of  land,  promissory  note,  and  pieces  of  paper 
writing,  he,  the  said  Natha?i  P.  Pratt,  then  and  there  unlawfully, 
fraudulently,  and  feloniously  did  embezzle  and  fraudulently  convert 
to  his  own  use,  without  the  consent  of  the  Reading  Savings  Bank. 
Whereby,  and  by  force  of  the  statute  in  such  case  made  and  provided, 
the  said  Nathan  P.  Pratt  is  deemed  to  have  committed  the  crime  of 
simple  larceny.  And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  the  said  Nathan  P.  Pratt  then  and  there,  in  manner 
and  form  aforesaid,  the  aforesaid  mortgage  deed  of  land,  promissory 
notes,  and  pieces  of  paper  writing,  of  the  property,  goods,  and  chattels 
of  the  said  Reading  Savings  Bank,  feloniously  did  steal,  take,  and  carry 
away,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

And  the  jurors  aforesaid  *  *  *  .1 

[(^Signature  as  in  Fortn  No.  8283. ^\ 

1.  The  third  count  was  as  follows,  to  then   and   there   the   treasurer  of   the 

wit:  Reading  Savings  Bank,    a    corporation 

"And  the  jurors  aforesaid,  by  their  then  and  there  duly  and    legally  estab- 

oaths    aforesaid,    do    further    present,  lished,  organized,  and  existing  under 

that    the    said    Nathan  P.    Pratt,    late  and  by  virtue  of  the  laws  of  the  said 

resident    of  Reading  in   the    county   of  Commonwealth    as     an     incorporated 

Middlesex  aforesaid,  on  the  thirty-first  bank,  did,  by  virtue  of  his  said  office  and 

day    of    October,    in    the    year    of    our  employment  of   treasurer,  and    whilst 

Lord  one  thousand  eight  hundred  and  he,  the  said  Nathan  P.  Pratt,  was  em- 

seventv-eight,    at    said   Readim^    in     the  ployed  in  said  office  of  treasurer,  have, 

county   of  Middlesex   aforesaid,    being  receive,  and  take  into  his  possession  a 
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certain  paper  writing^containing  a  con- 
veyance of  land,  the  same   being  then 
and  there  a  deed  of  mortgage  of  cer- 
tain  land  situate  in  said  Reading,    be- 
fore then  made  and  executed  by  Sarah 
P.    Bancroft   to    said    Reading    Savings 
Bank,  and    delivered    to    said  Reading 
Savings  Bank   by  said    Sarah  P.  Ban- 
croft, and  given  to  secure  to  said  Read. 
ing  Savings  Bank  the  payment  of   the 
sum  oi  five  hundred  dollars,  which  said 
deed  of  mortgage  was  then  and  there 
of   the    value   of  five  hundred  dollars; 
one    promissory   note    given    by   said 
Sarah  P.  Bancroft  to  the  said  Reading 
Savings  Bank  or  order,    as   payee,   for 
the    sum  of  five  hundred  dollars,  and 
dated  the  twenty-first  day  of  January, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-five,  and  of 
the  value  of  five  hundred  dollars;  two 
pieces  of  paper  writing,  the  same  being 
securities  for  money,  of  the   value  of 
five    hundred   dollars    each    piece,    all 
of  the  property,  goods,  and  chattels  of 
said    Reading    Savings    Bank     in     the 
banking-house     there     situate     being, 
and  the  said   mortgage  deed  of  land, 
promissory  note,  and   pieces   of  paper 
writing,  he,  the  said  Nathan  P.  Pratt, 
then    and    there    unlawfully,    fraudu- 
lently   and    feloniously    did    embezzle 
and    fraudulently  convert  to    his   own 
use,   in    the    banking-house   aforesaid, 
without  the  consent  of  the  said  Reading 
Savings  Bank.     Whereby,  and  by  power 
of  the  statute  in   such   case  made  and 
provided,   the   said  Nathan  P.  Pratt  is 
deemed  to  have   committed  the  crime 
of  simple  larceny.     And  so  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do 
say  that  the  said  Nathan  P.  Pratt  then 
and  there,  in  manner  and  form  afore- 
said, the  aforesaid   mortgage  deed  of 
land,   promissory   note,   and    pieces  of 
paper,    of    the    property,    goods,    and 
chattels    of    the    said    Reading    Savings 
Bank,  feloniously  did  steal,  take,  and 
carry    away,     in     the     banking-house 
aforesaid,    against    the    peace    of    the 
said    Commonwealth     aforesaid,    and 
contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided." 

It  was  held  that  this  count,  by  charg- 
ing that  "  by  power  of  the  statute  in 
such  case  made  and  provided,  the  said 
Nathan  P.  Pratt  is  deemed  to  have 
committed  the  crime  of  simple  lar- 
ceny," and  also  that  he  did  steal,  take, 
and   carry  away  the   property   "  in  the 


banking-house  aforesaid,"  thus  charg- 
ing larceny  in  a  building,  left  it  in 
doubt  whether  the  count  was  framed 
under  Mass.  Gen.  Stat.,  c.  i6i,  §  38 
or  §  39  (Mass.  Pub.  Stat.  (1882),  c.  203, 
§  40  or  §  41),  and  was  consequently 
bad,  as  the  offenses  denounced  by  the 
two  sections  respectively  are  repugnant 
and  different. 

1.  Description  of  Banking  Association. — 
In  U.  S.  V.  Northway,  120  U.  S.  336, 
the  language  of  the  indictment  was 
that  the  defendant  "  was  then  and 
there  president  and  agent  of  a  certain 
national  banking  association,  to  wit: 
'  The  Second  National  Bank  of  Jeffer- 
son,' theretofore  duly  organized  and 
established  and  then  existing  and  doing 
business  at  the  village  of  Jefferson  and 
county  of  Ashtabula,  in  the  division 
and  district  aforesaid,  under  the  laws 
of  the  United  States;  "  and  it  was  held 
that  there  was  no  force  in  the  objection 
that  the  indictment  did  not  state  that 
the  banking  association  was  organized 
under  the  national  banking  act,  or  to^ 
carry  on  the  banking  business  under 
the  laws  of  the  United  States. 

Information  in  State  Coort.  —  In  People 
V.  Fonda,  62  Mich.  403,  the  defendant 
was  charged  with  violating  How. 
Anno.  Stat.  Mich.  (1882),  §  9151.  The 
third  and  fourth  counts  of  the  infor- 
mation were  as  follows: 

"  Third  Count.  And  the  said  prose- 
cuting attorney,  who  prosecutes  as 
aforesaid,  further  gives  the  court  here 
to  understand  and  be  informed  that 
Charles  W.  Fonda,  late  of  the  township- 
of  Constantine,  in  the  county  of  St. 
Joseph  aforesaid,  on  the  tzuenty-fifth  day 
oi  January,  A.  D.  i8<5'/,  at  the  village  of 
Constantine,  in  the  county  aforesaid, 
being  then  and  there  a  servant  and 
clerk  of  the  Farmers'  National  Bank  of 
Constantine,  Michigan,  '  an  incorporated 
banking  institution,  organized  and  ex- 
sting  under  the  laws  of  the  United 
States  providing  for  the  creation  of 
national  banking  associations,'  and  not 
being  then  and  there  an  apprentice, 
nor  other  person  under  the  age  of  six- 
teen years,  did,  by  virtue  of  his  said 
employment,  then  and  there,  and  whilst 
he  was  a  servant  and  clerk  as  afore- 
said, receive  and  take  into  his  posses- 
sion certain  money  to  a  large  amount, 
to  the  amount  of  two  thousand  dol- 
lars, and  of  the  value  of  two  thousand 
dollars,  of    the    property   of    the    said 
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(1)  For  Embezzlement. 

Form  No.  8302.' 

Circuit  Court  of  the  United  States  of  America  for  the  Southern  District 
of  Ne7u  York  in  the  Second  Circuit. 

The  jurors  of  the  United  States  of  America  within  and  for  the  dis- 
trict and  circuit  aforesaid  on  their  oath  present  that  Peter  J.  Claassen^ 
late  of  the  city  a;//^/ county  of  New  York^  in  the  district  and  circuit 
aforesaid,  yeoman,  heretofore,  to  wit,  on  the  twenty-third  day  of  Jan- 
uary, in  the  year  of  ouc  Lord  one  thousand  eight  hundred  and  ninety. 


Farmers"  National  Bank  of  Constantine, 
Michigan,  and  which  said  money  came 
to  the  possession  of  the  said  Charles  W. 
Fonda  by  virtue  of  said  employment; 
and  the  said  money  then  and  there 
fraudulently  and  feloniously  did  em- 
bezzle and  convert  to  his  own  use, 
without  the  consent  of  the  said  Farmers' 
National  Bank  of  Constantine ,  Michi- 
gan, his  said  employer.  And  the  said 
Charles  W.  Fonda  then  and  there,  in 
manner  and  form  aforesaid,  the  said 
money,  the  property  of  the  said  Farm- 
ers' National  Bank  of  Constantine,  Michi- 
gan, his  said  employer,  from  the  said 
Farmers'  National  Bank  of  Constantine, 
Michigan,  feloniously  did  steal,  take, 
and  carry  away,  against  the  form  of 
the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of 
Michigan. 

Fourth  Count.  And  the  said  prose- 
cuting attorney,  who  prosecutes  as 
aforesaid,  further  gives  the  court  here 
to  understand  and  be  informed  that 
Charles  IV.  Fonda,  late  of  the  township 
of  Constantine,  in  the  county  of  St. 
Joseph,  aforesaid,  on  the  fourth  day  of 
December,  A.  D.  iSib,  at  the  village  of 
Constantine,  in  the  county  aforesaid, 
being  then  and  there  a  servant  and 
clerk  of  the  Farmers'  National  Bank  of 
Constantine,  Michigan,  '  an  incorporated 
banking  institution,  organized  and  ex- 
isting under  the  laws  of  the  United 
States  providing  for  the  creation  of 
national  banking  associations,'  and  not 
being  then  and  there  an  apprentice, 
nor  other  person  under  the  age  of  six- 
teen years,  did,  by  virtue  of  his  said 
employment,  then  and  there,  and  whilst 
he  was  a  servant  and  clerk  as  afore- 
said, receive  and  take  into  his  posses- 
sion certain  money  to  a  large  amount, 
to  the  amount  of  one  thousand  dol- 
lars, and  of  the  value  of  one  thousand 
dollars,  of  the  property  of  the  said 
Farmers'  National  Bank  of  Constantine, 
Michigan,  and  which  said  money  came 


to  the  possession  of  the  said  Charles  IV. 
Fonda  by  virtue  of  said  employment; 
and  the  said  money  then  and  there 
fraudulently  and  feloniously  did  em- 
bezzle and  convert  to  his  own  use, 
without  the  consent  of  the  said  Farmers' 
Natiotial  Bank  of  Constantine,  Michigan, 
his  said  employer. 

And  the  said  Charles  IV.  Fonda  then 
and  there,  in  manner  and  form  afore- 
said, the  said  money,  the  property  of 
the  said  Farmers'  N^ational  Bank  of  Con- 
stantine, Michigan,  feloniously  did  steal, 
take,  and  carry  away,  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of 
Michigan." 

A  judgment  of  conviction  was  re- 
versed and  the  defendant  discharged, 
the  court  holding  that  the  same  ofi'ense 
was  denounced  by  U.  S.  Rev.  Stat. 
(1878),  §  5209,  and  that  the  jurisdiction 
of  United  States  courts  in  such  cases 
is  paramount  and  exclusive. 

1.  This  indictment,  drawn  under  U. 
S.  Rev.  Stat.  (187S),  ^  5209,  is  taken 
from  the  records  in  Claassen  v.  U.  S.. 
142  U.  S.  142,  as  it  appears  in  20  Printed 
Records  on  file  in  the  office  of  the  clerk 
of  the  supreme  court  of  the  United 
States.  It  was  held  that  this  count  was 
good;  Gray,  J.,  saying:  "There  can 
be  no  doubt  of  the  sufficiency  of  the 
first  count  on  which  the  defendant  was 
convicted.  It  avers  that  the  defendant 
was  president  of  a  national  banking 
association;  that  by  virtue  of  his  office 
he  received  and  took  into  his  possession 
certain  bonds  (fully  described)  the  prop- 
erty of  the  association;  and  that  with 
intent  to  injure  and  defraud  the  asso- 
ciation, he  embezzled  the  bonds  and 
converted  them  to  his  own  use.  On 
principal  and  precedent,  no  further 
averment  was  requisite  to  a  complete 
and  sufficient  description  of  the  crime 
charged."  There  were  forty-three  other 
counts,  the  sufficiency  of  which  the 
court  did  not  consider. 
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at  the  southern  district  oi  New  Fi?/--^  and  within  the  jurisdiction  of 
this  court,*  he,  the  said  Peter  J.  Claassen,  being  then  and  there  the 
president  of  a  certain  national  banking  association  then  and  there 
known  and  designated  as  the  Sixth  National  Bank  of  the  City  of  N" em 
York^  which  said  association  had  been  theretofore  created  and  organ- 
ized under  and  by  virtue  of  an  act  of  Congress  entitled  "  An  act  to  pro- 
vide a  national  currency  secured  by  the  pledge  of  United  States  bonds 
and  to  provide  for  the  circulation  and  redemption  thereof,"  approved 
June  third,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-four,  and  which  said  association  was  then  and  there  acting  and 
carrying  on  a  banking  business  at  the  city  of  New  York,  in  the  said 
district,  under  the  said  act  of  Congress  and  acts  amendatory  thereof, 
did,  by  virtue  of  his  said  office  and  employment  and  while  he  was  so- 
employed  and  acting  as  such  president  as  aforesaid,  receive  and  take 
into  his  possession  certain  funds  and  credits,  to  wit: 

Ten  bonds  and  written  obligations  of  the  St.  Louis  and  San  Fran- 
cisco Railway  Company  of  the  kind  called  general  mortgage  bonds  of 
the  denomination  and  value  of  one  thousand  dollars  each. 

Thirty-one  bonds  and  written  obligations  of  the  New  York  Elevated 
Railroad  Company  of  the  kind  called  first-mortgage  bonds  of  the 
denomination  and  value  of  one  thousand  dollars  each. 

Fifteen  bonds  and  written  obligations  of  the  Canada  Southern  Rail- 
way Company  of  the  kind  called  first-mortgage  bonds  of  the  denomina- 
tion and  value  of  one  thousand  dollars  each. 

Twenty  bonds  and  written  obligations  of  the  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company  of  the  kind  called  terminal  bonds  of  the 
denomination  and  value  of  one  thousand  dollars  each. 

Ttventy  bonds  and  written  obligations  of  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  of  the  kind  called  consolidated  bonds, 
of  the  denomination  and  value  of  one  thousand  dollars  each. 

Thirty  bonds  and  written  obligations  of  \.h.t.  Milwaukee  and  St.  Paul 
Railway  Company  of  the  kind  called  consolidated  bonds  of  the  denomi- 
nation and  value  of  otu  thousand  dollars  each. 

Ten  bonds  and  written  obligations  of  the  Milwaukee  and  St.  Paul 
Railway  Company  of  the  kind  called  La  Crosse  Division  bonds  of  the 
denomination  and  value  of  one  thousand  dollars  each. 

Ten  bonds  and  written  obligations  of  the  Spokane  Falls  and  North- 
ern Railroad  of  the  kind  called  first-mortgage  bonds  of  the  denomina- 
tion and  value  of  one  thousand  dollars  each. 

Sixty  bonds  and  written  obligations  of  the  Union  Pacific  Railway- 
Company  of  the  kind  called  first-mortgage  bonds  of  the  denomination 
and  value  of  one  thousand  dollar's,  each. 

Fifty-five  bonds  and  written  obligations  of  the.  Metropolitan  Elevated 
Raihvay  Company  of  the  kind  called  first-mortgage  bonds  of  the 
denomination  and  value  of  one  thousa7id  dollars  each. 

Fifteen  bonds  and  written  obligations  of  the  Central  Pacific  Railway 
Company  of  the  kind  called  first-mortgage  bonds  of  the  denomination 
and  value  of  one  thousand  dollars  each. 

Forty-six  bonds  and  written'  obligations  of  the  Union  Pacific  Railway 
Company  of  the  kind  called  collateral  trust  bonds  of  the  denomination, 
and  value  of  one  thousand  dollars  each. 
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Ten  bonds  and  written  obligations  of  the  Cxur  de  Alene  Railway 
Company  and  Navigation  Company  of  the  kind  called  general  first- 
mortgage  bonds  of  the  denomination  and  value  of  one  thousand diOWdS^ 
each. 

Ten  bonds  and  written  obligations  of  the  St.  Paul  and  Sioux  City 
Railroad  of  the  kind  called  first-mortgage  bonds  of  the  denomina- 
tion and  value  of  one  thousand  dollars  each. 

Twenty-five  bonds  and  written  obligations  of  the  Central  Pacific 
Railway.,  San  Joaquin  Railroad  Company.,  of  the  kind  called  first- 
mortgage  bonds  of  the  denomination  and  value  of  one  thousand 
dollars  each. 

Ten  bonds  and  written  obligations  of  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company  of  the  kind  called  second-mortgage  bonds 
of  the  denomination  and  value  of  one  thousand  dollars. 

Twenty-five  bonds  and  written  obligations  of  the  Chicago.,  Burling- 
ton af id  Qui ncy  Railroad  Company  oithe  kind  called  sinking  fund  bonds 
of  the  denomination  and  value  of  07ie  thousand  dollars  each. 

Forty -six  bonds  and  written  obligations  of  the  Chicago  and  North- 
western Railway  Cotnpafiy  of  the  kind  called  debenture  bonds  of  the 
denomination  and  value  of  one  thousand  dollars  each. 

Sixty  bonds  and  written  obligations  of  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  of  the  kind  called  debenture  bonds  of  the 
denomination  and  value  of  one  thousand  dollars  each. 

Ten  bonds  and  written  obligations  of  the  Lake  Shore  and  Michigan 
Southern  Railway  Company  of  the  kind  called  second-mortgage  bonds 
of  the  denomination  and  value  of  one  thousand  dollars  each. 

Ten  bonds  and  written  obligations  of  the  Chicago  and  Northwestern 
Railway  Company  of  the  kind  called  gold  first-mortgage  bonds  of  the 
denomination  and  value  of  one  thousand  dollars  each. 

Ten  bonds  and  written  obligations  of  the  New  York,  Lake  Erie  and 
Western  Railway  Company  of  the  kind  called  funded  bonds  of  the 
denomination  and  value  of  one  thousand  dollars  each. 

Ten  bonds  and  written  obligations  of  the  Chicago,  St.  Paul,  Min- 
neapolis and  Omaha  Railway  Company  of  the  kind  called  second- 
mortgage  bonds  of  the  denomination  and  value  of  one  thousand 
dollars  each. 

Five  bonds  and  written  obligations  of  the  Burlington,  Cedar  Rapids 
and  Northern  Railway  Company  of  the  kind  called  first-mortgage 
bonds  of  the  denomination  and  value  of  one  thousand  dollars  each. 

Four  bonds  and  written  obligations  of  the  Texas  Pacific  Raihvay 
Company  of  the  kind  called  second-mortgage  bonds  of  the  denomina- 
tion and  value  of  one  thousand  dioW^x's,  each. 

Forty-five  bonds  and  written  obligations  of  the  Oregon  Short  Line 
Railway  Company  of  the  kind  called  first-mortgage  bonds  of  the 
denomination  and  value  of  one  thousand  dollars  each. 

Ten  bonds  and  written  obligations  of  the  Louisville,  Nenv  Albany 
and  Chicago  Railway  Company  of  the  kind  called  first-mortgage  bonds 
of  the  denomination  and  value  of  one  thousand  dollars  each. 

Ten  bonds  and  written  obligations  of  the  Richmond  and  West  Point 
Terminal  Railway  Warehouse  Company  of  the  kind  called  consolidated 
first-mortgage  gold  trust  bonds  of  the   lenomination  and  value  of  one 
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thousand  dollars  each,  then  and  there  being  the  property  of  said  asso- 
ciation, and  which  he  held  for  and  in  the  name  and  on  account  of  the 
said  association,  and  did  then  and  there  wilfully  and  unlawfully  and 
with  intent  to  injure  and  defraud  the  said  association,  embezzle  the 
said  bonds  and  written  obligations  and  convert  them  to  his  own  use, 
against  the  peace  of  the  United  States  and  their  dignity  and  contrary 
to  the  form  of  the  statute  of  the  said  United  States  in  such  case  made 
and  provided. 

Edward  Mitchell.,  U.  S.  Attorney, 

(2)  Foii  Aiding  in  Embezzlement. ^ 

Form  No.  8303.  . 

(Precedent  in  Evans  v.  U.  S.,  153  U.  S.  585.)* 

\{Caption  and  first  seven  counts.y\ 

8.  And  the  grand  inquest  aforesaid,  inquiring  as  aforesaid,  upon 
their  respective  oaths  and  affirmations  aforesaid,  do  further  present 
that  heretofore,  to  wit,  on  the  eighth  day  ol  May,  a.  d.  i8Pi,  the  said 
Nelson  F.  Evatts,  yeoman,  late  of  the  district  aforesaid,  at  the  district 
aforesaid  and  within  the  jurisdiction  of  this  court,  did  knowingly, 
wilfully,  unlawfully,  and  fraudulently  aid  and  abet  one  Harry  H. 
Kennedy,  (the  said  Harry  H.  Kennedy  being  then  and  there  cashier  of 
a  certain  national  banking  association  then  and  there  known  and 
designated  as  the  Spring  Garden  Natio7ial Bank,  in  the  State  oi  Penn- 
sylvania, which  said  association  had  been  theretofore  created  and 
organized  under  and  by  virtue  of  acts  of  Congress  in  such  case  made 
and  provided,  and  which  said  association  was  then  and  there  acting, 
carrying  on  a  banking  business  at  Philadelphia,  in  the  said  district, 
under  the  acts  of  Congress  in  such  case  made  and  provided,)  then 
and  there  to  wilfully  misapply  a  certain  large  amount  of  the  moneys, 
funds,  and  credits  then  and  there  belonging  to  the  said  national 
banking  association  for  the  use,  benefit,  and  advantage  of  the  said 
Nelson  F.  Evans,  then  and  there  with  intent  in  him,  the  said  Nelson 
F.  Evans,  to  injure  and  defraud  the  said  national  banking  associa- 

1.  Precedent.  —  In  U.  S.  z/.  Northway,  2.  This  indictment,  drawn  under  U. 
120  U.  S.  336,  it  was  charged  that  the  S.  Rev.  Stat.  (1878),  t^  5209,  contained 
defendant  Stephen  A.  Northway,  being  one  hundred  and  forty-six  counts,  of 
president  and  agent  of  "  the  Second  which  only  the  eighth  is  given  in  the 
National  Bank  of  Jefferson"  wilfully,  text.  This  count  was  held  good  over 
knowingly,  and  unlawfully,  and  with  objections  that  there  was  no  averment 
intent  to  injure  said  banking  associa-  that  the  defendant  did  not  receive  such 
lion,  before  the  misdemeanor  was  com-  notes  as  an  agent  for  collection  or  to 
mitted,  "did  aid,  abet,  incite,  counsel  secure  their  renewal,  and  subsequently 
and  procure  the  said  iTy/z/fj/^r  Z".  y^?<//^r,  failed  to  account  for  the  same  to  the 
he,  the  said  Fuller,  then  and  there  be-  bank  for  proceeds  of  renewals;  and 
ing  cashier  and  agent  as  aforesaid,  so  further,  that  there  was  no  averment 
as  aforesaid  to  wrongfully,  unlawfully,  that  the  bank  did  not  either  from  time 
and  wilfully  misapply,"  etc.;  and  it  to  time  of  the  surrender,  or  at  any  sub- 
was  held  that  this  was  sufficient  and  sequent  time,  receive  security,  value  or 
that  it  was  not  necessary  to  charge  that  renewal  notes  therefor,  and  that  there 
the  defendant  then  and  there  knew  was  no  averment  that  the  bank  had 
that  said  Fuller  was  said  cashier.  been  in  any  manner  a  loser  thereby. 
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tion  —  that  is  to  say,  the  said  Harry  H.  Kennedy^  late  of  the  district 
aforesaid,  heretofore,  to  wit,  on  the  day  and  year  aforesaid  in  the 
district  aforesaid,  and  within  the  jurisdiction  of  this  court,  being  then 
and  there  cashier,  as  aforesaid,  of  the  said  national  banking  associa- 
tion aforesaid,  did  knowingly,  unlawfully,  fraudulently  and  wilfully 
and  with  intent  to  injure  and  defraud  the  said  national  banking 
association,  misapply  certain  of  the  moneys,  funds,  and  credits  of  the 
said  national  banking  association,  to  wit,  the  sum  of  seventy-Jive  hun- 
dred doWsiTs,  in  the  manner  and  by  the  means  following  —  that  is  to 
say,  a  certain  promissory  note,  dated,  to  wit,  Philadelphia,  November 
10,  j890,  made  and  drawn  by  a  certain  person,  to  wit,  A.  B.  Neitleton, 
for  the  sum  of,  to  wit,  sei^enty-five  hundred  dollars,  due  and  payable 
March  13,  jS91,  at  the  said  bank,  had  been  theretofore,  to  wit,  upon 
the  day  and  year  aforesaid,  discounted  by  the  said  bank,  and  was 
then  and  there  overdue  and  unpaid,  and  held  by  the  said  bank  as  and 
for  funds  and  credits  as  aforesaid;  whereupon,  the  said  Harry  H. 
Kennedy  did  then  and  there,  with  intent  to  injure  and  defraud  the 
said  national  banking  association,  knowingly,  unlawfully,  and  fraudu- 
lently, wilfully  misapply  the  same,  in  that  he  then  and  there  surren- 
dered and  delivered  the  same  to  the  said  Nelson  E.  Evans,  without 
receiving  therefor  for  the  said  bank  the  said  sum  of  seventy-five  hun- 
dred doWavs,  or  any  part  thereof;  and  the  said  Nelson  E.  Evans  did 
then  and  there  knowingly  and  unlawfully  aid  and  abet  the  said  Harry 
H.  Kennedy,  then  and  there  cashier  as  aforesaid,  knowingly,  wilfully, 
and  fraudulently,  to  wilfully  misapply  the  said  funds  and  credits  of 
the  said  national  banking  association,  as  aforesaid,  then  and  there, 
with  intent  in  him,  the  said  Nelson  E.  Evans,  to  injure  and  defraud 
the  said  national  banking  association,  contrary  to  the  form  of  the  act 
of  Congress  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of  America. 

fg  *       *       *    "jl 

6.  By  Commission  Merchant  op  Factor.^ 

1.  See  J«/ra,  note  2,  p.  528.  Illinois. — Starr    &    C.    Anno.     Stat. 

2.  Statutory  Provisions.  —  In  the   fol-    (1896),  c.  38,  par.  173. 

lowing  states,  in  addition  to  the  usual  Indiana. —  Horner's    Stat.    (1896),    § 

statutory    provisions,  denouncing    em-  1948. 

bezzlement  by    bailees,    statutes    have  Louisiana.  —  Rev.  Laws  (1897),  ^  905. 

been  enacted  in  terms  denouncing  em-  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

bezzlement  by  consignees  or  factors:  203,  ^  75. 

Alabama. —  Crim.     Code     (1896),    §  Nen>  Jersey. — Gen.    Stat.     (1895),  p. 

4661.  1080,  §  169. 

Arizona.  —  Pen.  Code  (1887),  §  791.  Ne%v   Mexico.  —  Comp.    Laws  (1897), 

California.  —  Pen.  Code  (1897),  §§  506,  §  1124. 

507.  North  Dakota.  —  Rev.   Codes  (1895), 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  §g  7464,  7465. 

§1247.  Ohio.  —  Bates'   Anno.  Stat.  (1897),  § 

Delaware.  — Rev.  Stat.  (1893),  p.  943,  6845. 

c.  270,  §  I.  Oklahoma.  -  -  Stat.  (1893),  §  2388. 

Geori^ia. — 3  Code  (1895),  ^  191.  Pennsylvania.  —  Pepp.     &    L.     Dig. 

Florida.  — Rev.  Stat.  (1892),  §  2454.  (1894),  p.  1188,  §  234. 

Idaho.— R^v.   Stat.    (1887),   §§   7068,  TVjrrtj-.  —  Pen.  Code  (1895),  art.  938. 

7069.  Wisconsin.  —  Stat.  (1898),  §  4418. 
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Form  No.  8304. 

(Precedent  in  Wright  v.  People,  61  111.  383.)' 

State  of  Illinois^  \  Of  the  December  Term  of  the  Criminal  Court 

County  of  Cook.  \  ^^*     of  Cook  county,  in  said  county  and  State,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy. 

The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the  county 
of  Cook.,  in  the  State  of  Illinois,  in  the  name  and  by  the  authority  of 
the  people  of  the  State  of  Illinois,  upon  their  oaths  present  *  that 
Moses  C.  Wright,  late  of  said  county,  on  the  1st  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy,  in  the 
county  and  State  aforesaid,  being  then  and  their  a  commission  mer- 
chant, did  unlawfully  convert  to  his  own  use  the  sum  of  %61,  the  prop- 
erty of  Abijah  Birdsey,  the  same  being  then  and  there  the  proceeds 
arising  from  the  sale  of  a  certain  quantity  of  peaches  before  then  con- 
signed by  said  Birdsey  to  said  Wright,  otherwise  than  as  instructed 
by  said  Birdsey,  the  consignor  thereof,  and  that  he,  the  said  Moses 
C  Wright,  then  and  there  unlawfully  failed  to  deliver  over  the  pro- 
ceeds aforesaid  after  deducting  the  usual  per  cent  on  the  sale  of 
said  peaches  as  commission,  on  demand  then  and  there  made  therefor 
by  the  said  Abijah  Birdsey,  contrary  to  the  statute  and  against  the 
peace  and  dignity  of  the  same  people  of  the  State  of  Illinois. 

[Charles  H.  Reed,  State's  Attorney.  J^ 

Form  No.  8305. 

(Precedent  in  State  v.  Crosswhite,  130  Mo.  362,  51  Am.  St.  Rep.  572.)' 

[{Commencing  as  in  Form  No.  8219,  and co?itinuing  down  to  *)]2  that  on 
the  seventeenth  day  of  December,  a.  d.  iWJf,  at  sddd  Jackson  county, 
state  aforesaid,  the  said  Robert  H.  Crosswhite  was  a  commission  mer- 
chant and  agent,  and  as  such  a  member  of  the  firm  of  Crosswhite  and 
Company,  composed  of  him  the  said  Robert  H.  Crosswhite  and  one 
J.  O  R.  Campbell,  and  he,  the  said  Robert  H.  Crosswhite,  as  such  com- 
mission merchant  and  agent,  and  as  such  member  of  said  firm,  then 
and  there  became  the  consignee  and  bailee  of  one  David  H.  Biethan, 
in  possession  of  several  car  loads  of  potatoes  of  the  value  of  five 
hundred  and  twenty-five  dollars,  and  the  property  of  said  David  H. 
Biethan,  and  which  potatoes  then  and  there  came  into  the  possession 
and  care  of  said  Robert  H.  Crosswhite  as  such  commission  merchant, 
and  as  the  said  consignee  and  bailee  of  said  David  H.  Biethan,  and 
he,  the  said  Robert  H.  Crosswhite  then  and  there,  the  seven  car  loads 
of  potatoes  unlawfully  and  feloniously  did  embezzle  and  convert  to 
his  own  use,  and  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 

1.  This  indictment  was  drawn  under  supplied  within  [  ]  will  not  be  found 
111.   Act  March  4,    1S69,  and   was  suffi-     in  the  reported  case. 

cient.     The  judgment  of  conviction  was  3.  The  form  given  in  the  text  i's  the 

reversed,  however,  because  the  demand  sixth  count  of  the  indictment,  which  was 

proved  was  insufficient.     For  the  pres-  drawn  under  Mo.    Rev.  Stat.  (1889),  § 

sent   statute  in   Illinois  see  Starr  &  C.  3551.     It  was  held  that  the  indictment 

Anno.  Stat.  (1896),  c.  38,  par.  173.     See  contained  all  necessary  allegations,  and 

also  supra,  note  2,  p.  529.  the  objection  that  it  did  not  allege  by 

2.  The  words  enclosed  by  and  to  be  whom   the  property   was  delivered  to 

530  Volume  7. 


8305. 


EMBEZZLEMENT. 


8306. 


say  that  the  said  Robert  H.  Crosswhtte,  the  said  seven  car  loads  of 
potatoes  in  manner  and  form  aforesaid,  feloniously  did  steal,  take, 
and  carry  away  contrary  to  the   form  of  the  statutes  in  such  cases 
made  and  provided  and  against  the  peace  and  dignity  of  the  state. 
[(^Signature  as  in  Form  No.  8279. y\^ 


6.  By  Corporation  Officer.^ 

Form  No.  8306. 

(Precedent  in  Jackson  7j.  State,  76  Ga.  556.)' 

[Georgia,  Richmond  County. 

The  grand  jurors,  selected,  chosen,  and  sworn  for  the  county  of 
Richmond,  to  wit:  {naming  them)  in  the  name  and  behalf  of  the  citi- 
zens of  Georgia,  charge  and  accuse  George  T.Jackson,  of  the  county  and 


the  defendant  was  without  merit.     See 
also  supra,  note  2,  p.  529. 

1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

2.  Statutory  Provisions.  —  The  statutes 
of  the  various  states  expressly  denounc- 
ing embezzlement  by  officers  and  direct- 
ors of  corporations  are  the  following: 

Alabama.  —  Crim.  Code  (1896),  §  4659. 
Arkansas. — Sand.  &  H.   Dig.  (1894), 
§  1710. 

California.  —  Pen.  Code  (1897),  §  504. 
Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§  1255- 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
1579,  1580. 

Delaware.  —  Rev.  Stat.  (1893),  p.  942, 
c.  153,  §  I. 

Florida.  —  Rev.  Stat.  (1892),  §  2457. 

Georgia.  — ■>>  Code  (1895),  §  188. 

Idaho.  —  Rev.  Stat.  (1887),  §  7066. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  166. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1944. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100, 
§95- 

Kentucky. — Stat.  (1894),  §  1202. 

Louisiana.  —  Rev.  Laws  (1897),  §  905. 

Maine.  —  Rev.  Stat.  (1883),  c.  120,  §  7. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §40. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§9151. 

Minnesota.  —  Stat.  (1894),  §  6709. 

Mississippi.  —  Anno.  Code  (1892),  § 
1058. 

Missouri.  —  Rev.  Stat.  (1889),  |  3549. 

Montana.  —  Pen.  Code  (1895),  §§  880, 
894. 

Nebraska.  —  Com  p.  Stat.  (1S97),  § 
6783. 

Nevada.  —  Gen.  Stat.  (1885),  §  1689. 


New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  273,  §  17. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1077.  §  154;  P-   1078,  §  161. 

NewYork.—  QooV's'Pc^n.  CodtfCiSgS), 
§528. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
7462. 

Oklahoma.  —  Stat.  (1893),  §  2386. 

Oregon.  —  Hill's  Anno.  Laws  (1892;, 
§  1770. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894),  p.  1 189,  §  236. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
279,  §  16. 

Tennessee.  —  Code  (1896),  §  6576. 

Utah.  —  Rev.  Stat.  (1898),  §  4375. 

Vermont.  —  Stat.  (1894),  §  4951. 

Virginia.  —  Code  (1887),  §  3716. 

IVest  Virginia.  —  Code  (1891),  c.  145, 

§  19- 

Wisconsin.  —  Stat.  (189S),  §  4418. 

Wyoming.  —  Rev.  Stat.  (1887),  §  910. 

For  other  forms  against  officers  of 
banking  corporations  see  supra.  Forms 
Nos.  8299  to  8303. 

3.  This  indictment,  which  was  drawn 
under  Ga.  Code  (1882),  §  4421,  was  sus- 
tained over  the  following  grounds  of 
demurrer:  "  (x)  Because  said  indictment 
in  a  single  count  joins  more  than  one  of- 
fense committed  at  different  times,  and 
of  more  than  one  kind  of  property  at 
different  times.  (2)  Because  there  is  no 
allegation  in  said  indictment  by  whom 
the  property  alleged  to  have  been  em- 
bezzled was  intrusted  to  ,  said  George 
T.  Jackson;  nor  that  he  received  the 
same  by  virtue  of  his  office  as  president 
of  said  Enterprise  Manufacturing  Com- 
pany. (3)  Because  the  facts  charged  in 
said  indictment  do  not  constitute  the 
offense  of  embezzlement.     (4;  Because 
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state  aforesaid,  with  the  offense  of  embezzlement  for]^  that  the  said 
George  T.  Jackson,  in  the  county  aforesaid,  on  the  first  day  of 
November,  eighteen  hundred  and  eighty-hvo,  being  then  and  there 
President  of  The  Enterprise  Manufacturing  Company,  a  corporation  and 
corporate  body  under  the  laws  of  Georgia,  and  located  in  said  county 
and  state,  and  as  such  president,  having  the  general  management  of 
the  business  and  control  of  the  funds  of  said  company,  and  having  in 
his  trust,  custody  and  control  large  sums  of  money  belonging  to  said 
The  Enterprise  Manufacturing  Company,  to  wit:  One  hundred  and 
seventeen  thousand  six  hundred  ajid  sixty-seven  2Jj.-100  dollars,  and  by 
him  deposited  in  the  Bank  of  Augusta  and  in  the  Commercial  Bank  of 
Augusta,  cor^oxdiixovi^  under  the  laws  of  Georgia,  subject  to  the  check 
of  the  said  George  T.  Jackson  president  as  aforesaid,  and  intrusted  to 
the  said  George  T.  Jackson,  as  president  aforesaid,  to  be  applied  for 
the  use  and  benefit  of  said  company  only,  did  then  and  there  embez- 
zle, steal,  secrete,  fraudulently  take  and  carry  away  the  said  sum  of 
one  hundred  and  seventeen  thousand  six  hundred  and  sixty-seven  2J^-100 
dollars,  of  the  property  of  the  said  The  Enterprise  Manufacturing 
Company,  by  receiving  and  depositing  said  money  as  aforesaid  in  the 
banks-aforesaid  as  president  aforesaid  at  divers  times  and  in  divers 
sums,  and  thereafter,  at  divers  times  and  in  divers  sums,  checking  out 
the  same  as  president  and  converting  it  to  his  own  private  use,  and 
by  causing  to  be  made  in  the  books  of  said  company,  then  and  there, 
false  entries  to  conceal  and  secrete  said  embezzlement  of  said 
money. 

The  following  is  a  list  showing,  so  far  as  the  same  is  known  to 
this  grand  jury,  the  numbers,  amounts  and  dates  and  orders  of  the 
checks  signed  by  the  said  George  T.  Jackson,  president,  and  on  which 
the  aforesaid  money  or  part  thereof  was  drawn  by  the  said  George  T. 
Jackson  and  by  him  applied  to  his  own  use  fraudulently,  and  by  him 
embezzled,  secreted,  and  stolen  as  aforesaid:  (^Here  follows  a  list  of  the 
checks,  numbering  three  hundred  and  two,  and  covering  a  period  of  time 
from  June  17th,  1879,  to  October  23d,  1882.) 

And  the  grand  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further 
say,  that  so  many  of  the  acts  herein  alleged  as  are  indicated  by 
checks  herein  described  and  bearing  date  not  within  the  statute  of 
limitations  of  four  years  were  unknown  until  a  very  recent  date,  to- 
wit:  until  on  or  about  thQ  first  of  September,  iZSJ/.. 

there  is  no  such  crime  or  offense  under  and  language  of  the  Code  of  the  State, 

the  laws  of  Georgia  as  embezzlement,  nor   so    plainly  that  the  nature  of  the 

(S)  Because   there   is   no  sufficient  de-  offense  charged   may  be  easily   under- 

scription   nor   specification  in  said  in-  stood  by  the  jury.     (lo)  Because  some 

dictment   of   the   property    alleged    to  of  the  acts  in  said  indictment  alleged  as 

have    been     embezzled.     (6)     Because  constituting  the  said  offense  of  embez- 

material  allegations  in  said  indictment  zlement   are    barred    by  the   statute  of 

are  in  the  alternative,    (7)  Because  said  embezzlement  in  such  cases  made  and 

indictment  is  bad  for  repugnancy.     (8)  provided.     (11)    Because     said    indict- 

Because  said  indictment  does  not  state  ment  is   loose,   vague,     indefinite,    un- 

the  offense  and   the  time  and  place  of  certain  and  contradictory." 

committing   the   same    with    sufficient  1.  The  words  enclosed  by  [  ]  will  not 

certainty.     (9)  Because  said  indictment  be  found  in  the  reported  case,  but  have 

does  not  charge  the  offense  in  the  terms  been  added  to  render  the  form  complete. 

533  Volume  7. 


8306. 


EMBEZZLEMENT. 


8307. 


Wherefore,  the  grand  jurors  aforesaid,  in  the  name  and  behalf  of 
the  citizens  aforesaid,  and  on  their  oaths  aforesaid,  do  charge  the 
said  George  T.  Jackson  is  guilty  of  the  offense  of  embezzlement  afore- 
said in  the  manner  and  form  aforesaid,  [contrary  to  the  laws  of  said 
state,  the  good  order,  peace  and  dignity  thereof. 

Samuel  Jones  Tilden^  Solicitor-General. 
Arthur  Wilcox^  Prosecutor. 
July  Term.      Superior  Court,  a.  d.  \Z85.'Y 


7.  By  Public  Officer  or  Agent.^ 

a.  City  Marshal. 

Form  No.  8307. 

(Precedent  in  People  v.  Potter,  35  Cal.  no.) 

[In  the  Superior  Court  of  the   County  of  Santa  Clara,  State  of 
California,  Monday,  the  first  day  of  April,  1S66. 


1.  The  words  and  figures  enclosed  by 
[  ]  will  not  be  found  in  the  reported 
case,  but  have  been  added  to  render  the 
form  complete. 

2.  Statutory  Provisions.  —  The  statutes 
of  the  various  states  denouncing  the 
embezzlement  of  public  funds  by  state 
and  municipal  officers  are  the  following: 

Alabama.  —  Crim.  Code  (1896),  §5^ 
4659,  4664  et  seq. 

Arizona.  —  Pen.  Code  (1887),  §  788. 
Arkansas. — Sand.   &   H.  Dig.  (1894), 

§1715. 

California.  —  Pen.     Code   (1897),    §§ 

424,  504. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  1245,  1246,  1248,  1251. 

Connecticut.  —  Gen.    Stat.  (1888),  §§ 

1579,  1583- 
Delaware.  —  Rev.  Stat.  (1893),  p.  942, 

c.  153.  §  2. 

Florida.  —  Rev.  Stat.  (1892),  §  2463. 

Georgia.  —  3  Code  (1895),  §§  187,  189, 
197,  198. 

Idaho.  — Rev.   Stat.  (1887),  §  7066. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars.  174-176. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
1942,  1943,  1950,  1951. 

Iowa.  —  Code  (1897),  ^  4840. 

Kansas. — Gen.  Stat.  (1897),  c.  100,  §  95. 

Louisiana.  —  Rev.  Laws  (1897),  §§ 
903-905. 

Maine.  —  Rev.  Stat.  (1883),  c.  120,  §  7. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  80. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §§  39.  45- 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  9149,  9150. 

Minnesota.  —  Stat.  (1894),  §  6709. 


Mississippi. — Anno.  Code  (1892),  §§ 
1063-1066. 

Missouri.  —  Rev.  Stat.  (1889),  §  3555 
et  seq. 

Montana.  —  Pen.  Code  (1895),  §§  770- 
773,  880. 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
6783,  6789. 

Nevada.— Gen.  Stat.  (1885),  §§  1689- 
1691. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c-  273,  §  17. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1076,  §§  148,  151. 

New  Mexico.  —  Comp.  Laws  (1897), 
§§  1125-1127. 

New  York.  — Cook's  Pen.  Code  (1898), 
§§  470,  472. 

North  Carolina.  —  Code  (1883),  §§ 
1015,  1016,  3678. 

North  Dakota.— Rev.  Codes  (1895),  § 
7462. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6841. 

Oklahoma. — Stat.  (1893),  §  5692. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 

§  1772. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894).  p.  1 193,  §  247  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
279,  §  16. 

Tennessee.  — Code  (1896),  §  6574. 

Texas.  —  Pen.  Code  (1895),  arts.  96- 
105. 

Utah. —Rev.  Stat.  (1898),  §§  4315- 
4318. 

Vermont.  —  Stat.  (1894),  §§  4949, 
4953,  4957- 

Virginia.  — Code  (1887),  §  3717. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7123. 
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The  People  of  the  State  of  California  ) 

against  >•  Indictment. ]i 

/oel  Potter.  ) 

The  sa\A  Joel  Potter  is  accused  by  the  Grand  Jury  [of  the  county 
of  Santa  Clara,  state  of  California,  by  this  indictmentp  of  the  crime 
of  embezzlement  committed  as  follows:* 

Said  Grand  Jury  say  that  the  City  of  San  Jose,^  in  the  County  of 
Santa  Clara,  State  of  California,  was,  on  the  21st  day  of  December,  ' 
i86'5,  and  for  more  than  ojie  year  then  last  past  had  been,  a  municipal 
corporation,  created  and  existing  under  and  by  virtue  of  an  Act  of 
the  Legislature  of  the  State  of  California,  entitled  "  An  Act  to 
incorporate  the  City  of  San  Jose,"  passed  March  i6th,  a.  d.  1859, 
and  of  a  certain  other  Act  of  the  Legislature  of  the  said  State, 
entitled  "An  Act  amendatory  of  and  supplemental  to  an  Act  to 
incorporate  the  City  of  San  Jose,"  passed  March  i6th,  1859,  and  all 
acts  amendatory  thereof,  passed  and  approved  March  loth,  1863. 
That  on  the  said  31st  day  of  December,  a.  d.  t2,65,  and  for  more 
than  six  months  then  last  past,  said  Joel  C.  Potter  was  the  legally 
acting  City  Marshal  of  said  City  of  San  Jose, "^  county  and  State 
aforesaid;  that  as  such  City  Marshal  of  said  City  of  San  Jose,  said 
Joel  C.  Potter  was  intrusted  to  collect  and  receive  certain  moneys,  to 
wit:  gold  and  silver  coin  of  the  United  States  —  and  to  keep  and 
hold  the  same  in  his  custody  and  under  his  (said  Joel  C.  Potter  s) 
control;  and  that  at  the  said  time  and  place,  to  wit:  on  the  said  21st 
day  oi  December,  iS65,  at  the  said  City  of  San  Jose,  county  and  State 

West  Virginia.  — Code  (1891),  c.  145,  Prac.  Act,  §43,  that  where  the  offense 

§  19.  charged  in  the  indictment  is  described 

IVisconsin. — Stat.  (1898),  §  4418.  with    sufficient    certainty    in    other    re- 

Wyoming.  —  Rev.     Stat.    (1887),     §§  spects  to  identify  the  act,  an  erroneous 

go8,  gio.  allegation  as  to  the  person  injured  or 

Precedents.  —  For  other  forms  see  as  intended    to   be    injured   shall    not   be 

follows,  to  wit:  material. 

Agent  or  Bailee  of  State.  —  Hoyt  v.  3.  The  Defendant's  Official  Capacity. — 

State,  50  Ga.  314.  An  objection  to  this  indictment  that  it 

Agent  for  Sale  of  School  Lands. —  was  not  alleged  "that  the  defendant 

State  V.  Bancroft,  22  Kan.  170.  was    either    a    servant,    or    officer,   or 

Agent  of  Superintendent  of  Poor.  —  person  employed  in  any  public  depart- 

Coats  V.   People,  4  Park.  Cr.   Rep.  (N.  mentof  the  corporate  body,"  was  over- 

Y.  Supreme  Ct.)  664.  ruled,  as  the  court  took  judicial  notice 

County   Clerk.  —  State  v.   Downing,  of  the  fact  that  one  of  the  officers  of 

15  Wash.  413.  the  city  government  was  a  "  City  Mar- 

Prothonotary.  —  Com.    v.     Mentzer,  shal "    and   considered     the    averment 

162  Pa.  St.  646.  that  the  defendant  was  at  the  time  of 

1.  The  words  and  figures  enclosed  the  commission  of  the  act  "the  City 
by  [  ]  will  not  be  found  in  the  reported  Marshal,"  as  equivalent  to  an  aver- 
case,  but  have  been  added  to  render  ment  that  he  was  "an  officer  of  the 
the  form  complete.  corporation,  to  wit:  City  Marshal." 

2,  Name  of  Municipal  Corporation.  —  It  But  an  indictment,  charging  that  de- 
was  held  that  although  the  corporate  fendant,  "a  marshal  of  a  city  of  the 
name  of  the  city  which  owned  the  fourth  class,  and  an  ex  officio  col- 
money  was  "The  Mayor  and  Common  lector,  embezzled  the  public  moneys  of 
Council  of  the  City  of  San  Jose,"  and  the  city,"  was  held  insufficient,  it  not 
its  name  wrongly  stated  in  the  indict-  charging  him  either  as  "  marshal  "  or 
ment  to  be  the  "City  of  San  Jose"  "collector,"  but  as  "marshal  and  ex 
yet  the  indictment  was  not  bad  in  officio  collector."  State  v.  Hall,  126 
view  of   the  provision    of   Cal.   Crim.  Mo.   585. 
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aforesaid,  sdiid  Joel  C.  Potter,  SiS  such  City  Marshal  of  said  City  of 
Sail  Jose,  did  have  and  hold  in  his  custody  certain  moneys,  goods 
and  chattels,  and  property,  to  wit:  one  hundred  and  forty  pieces  of 
United  States  gold  coin,  called  double  eagles,  of  the  value  of  twenty 
dollars  each,  and  twenty  pieces  of  United  States  gold  coin  of  the 
value  of  ten  dollars  each  and  forty  pieces  of  United  States  gold  coin, 
called  half  eagles,  of  the  value  of  five  dollars  each  —  which  said 
moneys,  goods  and  chattels  were  then  and  there  the  property  of 
said  City  of  San  Jose.  And  the  Grand  Jury  aforesaid,  upon  their 
oaths  do  say,  that  the  said  Joel  C.  Potter  then  and  there  and  on  the 
said  21st  da-y  oi  December,  a.  d.  i2>65,  at  said  City  oi  San  Jose,  so 
being  said  City  Marshal  of  said  City  of  San  Jose,  and  then  and  there 
so  having  the  care  and  custody  and  control  of  said  moneys,  goods 
and  chattels,  and  property  as  aforesaid,  as  such  City  Marshal  of 
said  City  of  San  Jose,  did  afterwards,  to  wit:  on  the  day  and  year 
last  aforesaid,  feloniously  embezzle,  steal,  secrete,  and  fraudulently 
take  and  carry  away  the  said  moneys,  goods,  chattels  and  property 
aforesaid,  contrary  to  the  form  and  force  of  the  statute  [in  such  case 
made  and  provided  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  California. 

Samuel  Jones  Tilden,  District  Attorney.]^ 

b.  City  Tpeasuper.* 

Form  No.  8308. 

(Precedent  in  State  v.  Rapley,  60  Ark.  14.)' 

[(Commencing  as  in  Form  No.  8286^  and  continuing  down  to  *.)]^ 
The  said  B.  D.'  Rapley,  in  the  county  and  state  aforesaid,  on  the 
first  day  of  April,  iS93,  being  then  and  there  the  duly  elected  and 
acting  city  treasurer  of  the  city  of  Hot  Springs,  a  city  of  the  first  class 
in  said  county  of  Garland,  duly  created  according  to  law,  and  having 
taken  an  oath  of  office  as  such  city  treasurer,  and  having  then  and 
there  the  custody  and  possession  as  such  city  treasurer,  by  virtue  of 
his  said  office,  of  a  large  amount  of  money  and  public  funds,  to  wit: 
Five  thousand  doWars  of  the  value  of  five  thousand  dollars  of  the  per- 
sonal property  of  said  city  of  Hot  Springs,?,2dd  moneys  being  then  and 
there  public  funds  and  being  composed  of  paper  money  of  the  United 
States  of  the  value  of  three  thousand  dollars,  gold  coin  of  the  United 
States  of    the  value  of  one  thousand  dollars,  and  silver  coin  of  the 

1.  The  matter  enclosed  by  and  to  be  and  conversion  in  almost  identical 
supplied  within  [  ]  will  not  be  found  language,  and  the  third  count  differed 
in  the  reported  case.  from  the  other  two  in  the  description 

2.  Precedents.  —  For  other  forms  see  of  the  funds  and  stated  that  the  offense 
State  V.  Isensee,  12  Wash.  254;  State  v.  charged  in  each  count  was  the  same. 
Krug,  12  Wash.  288.  The  allegation  in  the  third  count  that 

3.  It  was  held  that  this  indictment  the  defendant  failed  to  pay  over  such 
was  not  open  to  the  objection  that  it  funds  as  required  by  law  to  his  successor 
charged  against  the  defendant  more  was  treated  as  a  recital  of  the  evidence 
than    one    offense,    as    the    first    and  and  as  surplusage. 

second  counts    charged  embezzlement        See  also  supra,  note  2,  p.  533. 
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United  States  of  the  value  of  one  thousand  dollars,  a  more  particular 
description  of  which  is  to  the  grand  jury  unknown,  and  while  he,  the 
said  B.  D.  Rapley,  was  acting  as  such  city  treasurer  as  aforesaid,  and 
having  the  custody  and  possession  of  such  money  and  public  funds 
by  virtue  of  his  said  office,  he,  the  said  B.  D.  Rapley,  did  then  and 
there,  with  felonious  intent  to  cheat  and  defraud  the  said  city  of 
Hot  Springs,  unlawfully,  feloniously  and  fraudulently  embezzle  and 
convert  the  same  to  his  own  use  and  benefit,  against  the  peace  and 
dignity  of  the  State  of  Arkansas. 

And  the  grand  jury  aforesaid,  in  the  name  and  by  the  authority 
aforesaid,  on  their  oaths,  do  further  present  that  the  said  B.  D. 
Rapley,  in  the  county  and  state  aforesaid,  on  the  first  day  of  April, 
\W3,  being  then  and  there  the  duly  elected  and  acting  city  treasurer 
in  and  for  the  city  of  Hot  Springs,  Ark.,  a  city  of  the  first  class,  in 
the  county  of  Garland,  duly  created  according  to  law,  and  having 
taken  an  oath  of  office  as  such  city  treasurer,  and  by  virtue  of  his 
said  office  being  then  and  there  a  receiver  of  public  moneys  and 
funds  due  the  said  city  of  Hot  Springs,  and  then  and  there  by  virtue 
of  his  said  office  as  such  city  treasurer  having  the  custody  and  pos- 
session of  a  large  sum  of  money,  to-wit,y?z;i?  thousand  dollars,  good 
and  lawful  money  of  the  United  States,  of  the  value  of  five  thousand 
dollars,  of  the  money  and  personal  property  of  the  said  city  of  Hot 
Springs,  a  more  particular  description  of  which  is  to  the  grand  jurors 
unknown,  said  money  being  then  and  there  public  funds  of  the  said 
city  of  Hot  Springs,  and  while  he,  the  said  B.  D.  Rapley  was  acting 
as  such  city  treasurer  as  aforesaid,  and  having  then  and  there  the 
custody  and  possession  of  said  money  and  funds  by  virtue  of  his  said 
office,  he,  the  said  B.  D.  Rapley,  with  felonious  intent  to  cheat  and 
defraud  the  said  city  of  Hot  Springs  and  the  citizens  thereof,  feloniously 
and  fraudulently  did  then  and  there  use,  embezzle  and  convert  the 
same  to  his  own  use  and  benefit,  against  the  peace  and  dignity  of  the 
State  of  Arkansas. 

And  the  grand  jury  aforesaid,  in  the  name  and  by  the  authority 
aforesaid,  on  their  oaths  do  further  present  that  the  said  B.  D.  Rap- 
ley aforesaid,  on  the  first  day  of  April,  iS93,  being  then  and  there  duly 
elected  and  acting  city  treasurer  in  and  for  the  city  of  Hot  Springs, 
Ark.,  a  city  of  the  first  class  in  the  said  county  of  Garland,  duly 
created  according  to  law,  and  having  taken  an  oath  of  office  as  such 
city  treasurer,  and  being  then  and  there  by  virtue  of  his  said  office  a 
receiver  of  public  funds  and  money  due  the  said  city  of  Hot  Spritigs, 
and  then  and  there,  by  virtue  of  his  said  office  as  such  city  treasurer, 
having  the  custody  and  possession  of  a  large  sum  of  money,  to-wit, 
five  thousand  dollars  of  paper  money  of  the  United  States  of  the  value 
oi  five  thousand  dollars,  of  gold  coin  of  the  United  States  of  the 
value  oi  five  thousand  dollars,  and  five  thousand  dollars  of  silver  coin 
of  the  value  oi  five  thousand  dollars,  of  the  money  and  personal  prop- 
erty of  the  said  city  of  Hot  Springs,  said  money  being  then  and  there 
public  funds  of  the  said  city  of  Hot  Springs,  and  thereafter,  to-wit,  on 
the  first  day  of  April,  iS93,  his  term  of  office  having  expired,  and  his 
successor  having  been  duly  elected  and  qualified,  he,  the  said  B.  D. 
Rapley,  with  the  felonious  intent  to  cheat  and  defraud  the  said  city 
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of  Hot  Springs  an  the  citizens  thereof,  feloniously  did  then  and 
there  fail  and  omit  to  pay  over  to  his  successor  in  office,  at  the  ex- 
piration of  his  term  of  office,  the  money  and  funds  aforesaid,  but 
then  and  there  feloniously  and  fraudulently  did  embezzle  and  con- 
vert the  same  to  his  own  use  and  benefit  (the  offenses  in  the  one,  two 
and  three  counts  of  this  indictment  being  the  same),  against  the 
peace  and  dignity  of  the  state  of  Arkansas. 
^Signature  as  in  Form  No.  8286.yy- 

e.  Clepk  of  School  District.' 

Form  No.  8309. 

(Precedent  in  State  v.  Lyon,  45  N.  J.  L.  273.)* 

Essex  Oyer  and  Terminer  and  General  Jail  Delivery.  September  Term, 
A.  D.  \%81. 

Essex  county,  to  wit:  The  grand  jurors  of  the  State  oi  New  Jersey^ 
in  and  for  the  body  of  the  county  of  Essex,  upon  their  oath  present 
that  Aaron  K.  Lyon,  late  of  the  township  of  East  Orange,  in  the 
county  of  Essex  aforesaid,  on  the  first  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  din6.  eighty -one,  with,  force  and  arms, 
at  the  township  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,  then  and  there  being  clerk  of  school  dis- 
trict number  thirty-eight,  in  the  township  of  East  Orange,  in  said  county, 
being  an  office  of  profit  and  trust  under  the  authority  of  this  state, 
did  unlawfully  and  knowingly  embezzle  certain  money,  property  and 
securities  committed  to  his  keeping  as  said  clerk  of  said  school  dis- 
trict number  thirty-eight,  in  the  township  and  county  aforesaid,  of 
the  value  of  three  thousand doWsLVS,  [and  of  the  property  of  said  school 
district  number  thirty-eight  in  the  township  and  county  aforesaid]* 
and  did  unlawfully  and  fraudulently  dispose  of  the  same,  [with  intent 

1.  The  matter  to  be  supplied  within  relation  to  the  board  of  school  directors. 
[  ]  will  not  be  found  in  the  reported  3.  That  it  did  not  in  terms  set  out  the 
case.  offense,  in  that  it  did  not  allege  that  the 

2.  Treasurer  of  Public  School  Funds. —  money  was  intrusted  to  the  defendant 
In  State  v.  Eames,  39  La.  Ann.  987,  the  "  for  safe  keeping  or  disbursement  or 
indictment  charged  that  the  defendant  any  other  purpose." 

"did  feloniously,  wrongfully  use  and  3.  This  indictment  is  drawn  under  N. 
convert  to  his  own  use,  conceal  and  J.  Gen.  Stat.  (1895),  p.  1076,  §  148,  pro- 
embezzle  eight  hundred  dollars,  lawful  viding  that  if  any  person  holding  an 
money  of  the  value  of  eight  hundred  office  of  trust  and  profit,  etc.,  shall  em- 
dollars,  of  the  property  of  the  Board  of  bezzle  any  of  the  money,  etc.,  intrusted 
School  Directors  of  the  parish  of  Red  to  his  keeping,  "  with  intent  to  defraud 
River,  which  said  money  had  been  then  the  state,  or  any  county  thereof,  any 
and  there  intrusted  to  said  W.  F.  Eames,  city,  borough,  township,  body  corporate 
as  treasurer  of  the  public  school  funds  or  person,  or  shall  fraudulently  dispose 
of  the  said  parish  of  Red  River,"  etc.  of  the  same,"  he  shall  be  deemed 
This  indictment  was  drawn  under  La.  guilty  of  high  misdemeanor.  See  also 
Rev.  Stat.,§  903,  and  was  upheld  over  supra,  note  2,  p.  533. 
the  following  objections:  i.  That  it  4.  Ownership  of  Property.  —  In  this 
did  not  charge  that  the  funds  were  case,  the  indictment  was  bad  because  it 
"  public  money  "  in  the  language  of  the  did  not  state  who  was  the  owner  of  the 
statute.  2.  That  it  did  not  charge  that  property  embezzled,  and  the  words  en- 
defendant  was  the  "  treasurer  of  the  closed  by  [  ]  have  been  inserted  in  or- 
school  funds,"  or  occupied  any  fiduciary  der  to  cure  this  defect. 
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to  defraud  the  said  school  district]^  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  this  state, 
the  government  and  dignity  of  the  same. 

d.  Constable.^ 

Form  No.  8310. 
(Precedent  in  State  v.  Manley,  107  Mo.  366.)' 

[(^Caption  as  in  Form  No.  8279.  )]* 

The  grand  jurors  of  the  state  of  Missouri,  within  and  for  the  body 
of  the  city  of  St.  Louis  now  here  in  court  duly  impaneled,  sworn  and 
charged,  upon  their  oath  present,  that  James  Manley,  late  of  the  city 
of  St.- Louis  aforesaid,  and  state  aforesaid,  on  or  about  the  second didij 
of  Nove?nber,  in  the  year  of  our  Lord  i2>88,  at  the  city  of  St.  Louis 
aforesaid,  then  and  there  [wasj^  an  officer  duly  elected  [and  quali- 
fied]® by  virtue  of  the  law  of  the  state  of  Missouri,  to-wit,  a  constable 
for  and  within  the  sixth  district  of  the  city  of  St.  Louis,  did  unlaw- 
fully and  feloniously  make  away  with,  secrete  and  convert  to  his  own 
use  moneys  that  came  to  him  by  virtue  of  his  office  as  constable 
aforesaid,  to-wit,  $75  lawful  money  of  the  United  States,  and  all  the 
property  of  Martin  Monti,  which  said  money  came  to  and  was  col- 
lected by  said  James  Manley,  by  virtue  of  his  official  position  afore- 
said under  a  certain  landlord  summons  duly  issued  by  or\t  James 


1.  Intent  to  De&aud.  —  Thecourt  held 
that  an  intent  to  defraud  should  have 
been  alleged,  although  the  indictment 
contained  the  words  "  fraudulently 
dispose  of"  as  well  as  the  word  "  em- 
bezzle," and  the  words  enclosed  by  [  ] 
have  been  inserted  accordingly. 

2.  Embezzlement  of  Proceeds  of  Sheriff's 
Sale.  —  In  Conley  v.  State,  46  Neb.  187, 
the  information  charged  that  the  de- 
fendant on  a  named  day,  as  sheriff, 
made  and  conducted  a  sale  of  certain 
described  land,  "  the  said  land  being  in 
Phelps  county,  by  virtue  of  an  order  of 
sale  issued  and  directed  to  him  as  such 
sheriff  in  an  action  of  foreclosure  of 
mortgage  had  by  the  Colonial  &"  United 
States  Mortgage  Company  {Limited) 
against  Charles  A.  Drams  and  others," 
and  that  he  converted  the  proceeds  of 
said  sale  without  the  consent  of  the 
mortgage  company  aforesaid.  It  was 
held  that  the  information  was  good,  be- 
cause a  sheriff  is  an  officer  elected  to  an 
office  of  public  trust  within  Neb.  Crim. 
Code,  §  121;  that  the  conclusion  of  the 
county  attorney  that  the  money  be- 
longed to  the  mortgage  company  was 
merely  surplusage,  and  it  was  im- 
material that  it  was  not  proved  that  the 
mortgage  company  was  the  owner,  and 
that  it  was  immaterial  that  it  was  not 


averred  that  the  mortgage  company  was 
a  corporation. 

3.  This  indictment  was  drawn  under 
Mo.  Rev.  Stat.  (1879),  ^.s  amended  Act 
March  15,  1887, which  was  subsequently 
embodied  in  Mo.  Rev.  Stat.  (1889),  § 
3555.  making  it  a  felony  for  any  officer 
elected  or  appointed  by  virtue  of  the 
constitution  of  Missouri  to  "convert  to 
his  own  use  in  any  manner  whatso- 
ever" any  moneys,  etc.,  or  "  to  make 
away  with  or  secrete"  the  same.  The 
indictment  was  considered  good  and 
not  open  to  the  objection  of  either  du- 
plicity or  repugnancy.  See  also  supra, 
note  2,  p.  533. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

5.  The  word  "was"  enclosed  by  [  ] 
does  not  appear  in  the  original,  but  has 
been  inserted  in  accordance  with  a  sug- 
gestion of  the  court,  the  word  ' '  being  " 
having  been  improperly  used,  although 
this  mistake  was  not  considered  suf- 
ficient to  vitiate  the  indictment. 

6.  Allegation  that  Defendant  HadQnali- 
fied. —  The  words  enclosed  by  [  ]  do  not 
appear  in  the  original,  but  have  been 
inserted  in  accordance  with  a  sugges- 
gestion  of  the  court,  although  their 
omission  was  not  considered  such  a  de- 
fect as  would  vitiate  the  indictment. 
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McCaffery,  a  justice  of  the  peace,  for  and  in  the  city  of  St.  Louis,  in 
the  state  of  Missouri,  duly  qualified  and  authorized  by  law  to  issue 
said  landlord  summons  so  placed  in  the  hands  of  said  fames  Mauley, 
constable  as  aforesaid.  Contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the  state. 
William  Zachritz,  Assistant  Circuit  Attorney. 

e.  County  Assessor. 

Form  No.  83  i  i .' 

(^Commencing  as  in  Form  No.  8307,  and  continuing  down  to  *.)  The 
said  William  If.  Cobler,  during  the  month  of  March,  in  the  year  of  our 
Lord  1 895,  in  the  county  oi  Los  Attgeles  and  state  aforesaid,  was  the 
duly  qualified  and  acting  deputy  county  assessor  in  and  for  the  county 
of  Los  Angeles  under  Erank  E.  Gray,  who  was  then  and  there  the  duly 
elected,  qualified,  and  acting  assessor  of  said  county,  and  as  such 
deputy  county  assessor,  the  said  William  H.  Cobler  then  and  there  had 
in  his  possession  and  under  his  control  by  virtue  of  his  trust  and  as 
such  deputy  county  assessor  the  sum  of  twelve  dollars,  lawful  money 
of  the  United  States,  public  funds  of  the  said  county  of  Los  Angeles, 
which  said  money  he  had  received  as  such  deputy  county  assessor  for 
the  use  and  benefit  of  said  county;  and  that  on  or  about  the  thirty- 
first  day  of  March,  in  the  year  aforesaid,  and  in  the  county  afore- 
said, the  said  William  H.  Cobler  did  convert,  appropriate  and  embezzle 
the  said  money  to  his  own  use,  fraudulently  and  feloniously,  and  not 
in  the  due  and  lawful  execution  of  his  employment  and  trust  as  such 
deputy  county  assessor,  while  he,  the  said  William  H.  Cobler,  so  as 
aforesaid,  was  the  deputy  county  assessor  of  said  county,  and  while 
he,  said  William  H.  Cobler,  had  the  said  public  moneys  aforesaid  in 
his  possession  and  under  his  control  as  such  deputy  county  assessor, 
as  aforesaid,  contrary  {concluding  as  in  Form  No.  8307^. 

f.  County  Treasurep.' 

1.  This  indictment  is  based  on  the  such  appointment  existed.  State  &. 
facts  in   People  v.  Cobler,  108  Cal.  538,     Ring,  29  Minn.  78. 

in  which  case  the  indictment  was  held  Description  of  Property,  —  Inaninfor- 

sufficient  on  demurrer.     See,  generally,  mation  against  a  county  treasurer  for 

supra,  note  2,  p.  533.  embezzling  county  funds,  it  is  impossi- 

2.  Bequisites  of  Indictment — -Generally,  ble  and  unnecessary  to  set  forth  the 
—  In  an  indictment  for  embezzlement  particular  kind  of  funds  embezzled, 
by  a  county  treasurer,  committed  by  whether  treasury  notes  or  bank  notes 
refusal  to  deliver  to  his  successor  in  or  gold  or  silver.  State  v.  Smith,  13 
office  the  moneys  in  his  hands,  it  is  not  Kan.  274.  Nor. is  it  necessary  that  it 
necessary  to  set  forth  all  the  steps  by  should  contain  a  particular  description 
which  such  successor  became  county  of  the  different  funds  embezzled,  /,  e., 
treasurer.  It  is  enough  to  allege  that  whether  county  funds,  school  funds, 
he  was  duly  appointed  by  the  board  of  etc.  Hollingsworth  v.  State,  iii  Ind. 
county    commissioners  duly  qualified,  289. 

and  thereby  became  the  successor  in  Precedents.  —  For  other  forms  see 
office  of  the  defendant,  without  alleg-  Wood  v.  State,  47  Ark.  490;  Goodhue 
ing  that  a  vacancy  existed  in  the  office  v.  People,  94  111.  37;  State  v.  Mason, 
by  reason  of  which   the  right  to  make     108  Ind.  49;  State  z/.  Smith,  13  Kan.  275; 
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Form  No.  8312. 

(Precedent  in  Stropes  v.  State,  120  Ind.  563.) 

H  Title  of  court  and  cause  as  in  Form  No.  8276.')^ 

The  grand  jury  of  the  county  of  Greene^  in  the  State  of  Indiana, 
duly  impanelled,  sworn  and  charged,  upon  their  oaths,  present  that 
at  said  county  of  Greene,  on  the  J^th  day  of  November,  18^^,  one  Edwin 
R.  Stropes  was  then  and  there  duly  elected  to  the  office  of  treasurer 
of  Greene  county,  in  the  State  of  Indiana,  for  the  term  of  two  years 
ending  on  the  1th  day  of  September,  i857;  that  the  said  Edwin  R. 
Stropes  was  thereupon  duly  commissioned  and  afterwards,  on  the  7th 
day  of  September,  1S80,  gave  bond,  and  on  the  8th  day  of  September, 
1S80,  duly  qualified  and  entered  upon  the  duties  of  said  office,  and 
served  as  such  treasurer  until  the  8th  day  of  September,  i8<97;  that  on 
the  ^</ day  of  Novetnber,  1S86,  one  yam es  E.  ^u/l  was  duly  elected  to 
the  office  of  treasurer  of  said  Greene  county,  in  the  State  of  Indiana, 
for  the  term  and  period  of  t^vo  years  from  said  7th  day  of  September, 
i887,  and  was  afterwards  duly  commissioned  and  gave  bond,  and  on 
the  8th  day  of  September,  iS87,  duly  qualified  and  then  and  there  en- 
tered upon  the  discharge  of  the  duties  of  his  said  office  as  the  suc- 
cessor of  Edwin  R.  Stropes,  the  then  incumbent;  that  at  the  time  of 
the  surrender  of  said  office  to  the  said  James  E.  Bull,  to  wit,  on  the 
8th  day  of  September,  iS87,  the  said  Edwin  R.  Stropes  had  in  his  hands, 
as  such  treasurer  of  Greene  county,  in  the  State  of  Indiana,  the  sum 
oi  fourteen  thousand  four  hundred  and  fifty-nine  dollars  and  forty-three 
cents  i%lJ!^.,JI^9.Jl^.S'),  which  moneys  had  come  into  his  hands  by  virtue 
of  his  said  office,  and  which  sum  was  then  and  there  due  from  the 
said  Edwin  R.  Stropes,  as  treasurer  aforesaid,  to  his  successor  in  office, 
the  said  Jafnes  E.  Bull,  as  treasurer  of  Greene  county,  Indiana,  as 
aforesaid ;  that  immediatlely  after  the  said  James  E.  Bull  had  entered 
upon  the  discharge  of  his  duties,  as  such  treasurer  of  Greene  county, 
in  the  State  of  Indiana,  he  demanded  of  the  said  Edivin  R.  Stropes 
the  said  fourteen  thousand  four  hundred  and  ffty-nine  dollars  and  forty- 
three  cents  (^14^,409.43),  and  demanded  of  him  to  pay  over  or  account 
for  all  moneys  which  had  come  into  his  hands  by  virtue  of  the  said 
office;  that  the  said  Edwin  R.  Stropes  [wrongfully,  fraudulently  and 
feloniously]^  failed  and  refused  and  has  ever  since  [unlawfully,  fraudu- 
lently and  feloniously]^  failed  to  pay  over  or  account  for  the  said 
fourteen  thousand  four  hundred  and  fifty-nine  dollars  and  forty-three 
cents  {%14,J^9.4S),  or  any  part  of  it,  contrary  [(concluding  as  in  Form 

No.  8m  ew- 

g.  Justice  of  the  Peace.  ^ 
Form  No.  8313.* 
(Commencing  as  in  Form  No.  8297,  and  continuing  dojvn  to  *)  that 

Mills   Z-.  State,    (Neb.  1898)    73   N.  W.  S.  For  a  form  insufficient  because  the 

Rep.  761.  justice  was  not  authorized  to  have  the 

1.  The  matter  to  be  supplied  within  care  of  the  money  in  question  see 
[]  will  not  be  found  in  the  reported  case.  State  z'.  Bolin,  no  Mo.  210. 

2.  The  words  enclosed  by  [  ]  have  4.  This  indictment  is  drawn  under 
been  added  to  remedy  a  fatal  defect  in  Tex.  Pen.  Code  (1895),  art.  103,  and  is 
the  original.  based  on  the  indictment  in   Crump  v. 
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Quentin  V.  Crufnp,  on  the  sixteenth  day  of  /ufy^  a.  d.  i895,  in  the 
county  and  state  aforesaid,  was  the  justice  of  the  peace  of  precinct 
number  one,  in  the  county  and  state  aforesaid;  that  as  such  officer, 
and  by  virtue  of  said  office,  there  had  come  into,  and  was  then  in 
his  custody  and  possession,  the  sum  of  ten  dollars  in  money  belong- 
ing to  and  being  for  the  use  of  said  Brown  county,  said  money  being 
a  fine  assessed  in  a  certain  criminal  case  tried  by  the  said  Crump. 
to  wit,  the  case  of  the  State  of  Texas  against  Oscar  G.  McGee,  and 
paid  to  said  Crump,  for  the  use  of  said  Brown  county,  and  the  said 
Quentin  V.  Crump  did  then  and  there  unlawfully  and  fraudulently 
take  and  convert  the  same  to  his  own  use  (or  did  unlawfully  and 
fraudulently  secrete  the  same  with  intent  to  convert  the  same  to  his  OT.vn 
i/se^  without  the  consent  of  the  said  Brown  county,  and  against  the 
peace  (^concluding  as  in  Form  No.  8291^. 

h.  Post-offlee  Employee.' 


State,  23  Tex.  App.  615,  in  which  case 
the  indictment  was  upheld.  See  also 
supra,  note  2,  p.  533. 

1.  IJnited  States  Statute.  —  Act  Cong. 
March  3,  1825,  §  21,  subsequently  em- 
bodied in  U.  S.  Rev.  Stat.  (1878),  § 
5467,  provides  that  if  any  person  em- 
ployed in  the  department  of  the  postal 
service  shall  secrete,  embezzle  or  de- 
stroy any  letter,  etc.,  with  which  he 
shall  be  intrusted,  or  which  shall  come 
into  his  possession,  and  which  was  in- 
tended to  be  conveyed  by  mail,  etc., 
containing  any  bank  notes,  etc.,  he 
shall  be  punished,  etc. 

Beqoisites  of  Indictment. —  The  par- 
ticular office  held  by  the  accused  need 
not  be  stated,  and  it  is  sufficient  to  al- 
lege that  he  was  "  a  person  employed 
in  the  Department  of  the  Post  Office  es- 
tablishment." U.  S.  V.  Clark,  Crabbe 
(U.  S.)  584. 

Possession  by  Virtue  of  Employment. 
—  It  is  unnecessary  to  charge  by  a 
technical  and  precise  averment  that  the 
defendant  came  into  possession  of  the 
letter  by  virtue  of  his  employment; 
though  possibly  an  indictment  which 
does  not  so  charge  is  open  to  criticism. 
U.  S.  V.  Laws,  2  Lowell  (U.  S.)  115. 

To  be  Conveyed  by  Mail.  —  An  indict- 
ment under  U.  S.  Rev.  Stat.,  §  5467, 
must  contain  "an  averment  showing 
that  the  letter  from  which  the  money 
was  taken  was  intended  to  be  con- 
veyed by  mail,  or  carried  or  delivered 
by  some  employee  of  the  postal  service, 
or  to  be  forwarded  through,  or  deliv- 
ered from,  some  post  office."  U.  S.  v. 
Winter,  13  Blatchf.  (U.  S.)  333.  But 
the  place  to  which  the  letter  was  to  be 
conveyed  need  not  be  designated  in  the 


indictment,  although,  when  the  indict- 
ment does  designate  the  place,  the 
proof  must  conform  to  the  averment. 
U.  S.  V.  Okie,  5  Blatchf.  (U.  S.)  516 
{distifiguis king  U.  S.  v.  Foye,  i  Curtis 
(U.  S.)  364).  See  also  U.  S.  v.  Laws,  2 
LowelKU.  S.)  115. 

Description  and  Value  of  Contents  of 
Letter.  —  In  U.  S.  v.  Clark,  Crabbe  (U. 
S.)  584,  it  was  held  sufficient  to  allege 
that  the  letter  did  then  and  there  con- 
tain "  a  bank  note  for  the  payment  of 
ten  dollars,"  without  stating  it  to  have 
been  of  any  incorporated  bank  or  of 
any  value. 

The  ownership  of  the  money  in  the  let- 
ter need  not  be  laid  as  being  in  some 
other  person  than  the  defendant.  U. 
S.  V.  Baugh,  4  Hughes  (U.  S.)  501;  U. 
S.  V.  Okie,  5  Blatchf.  (U.  S.)  516;  U.  S. 
V.  Laws,  2  Lowell  (U.  S.)  115.  See  also 
U.  S.  V.  Foye,  i  Curtis  (U.  S.)  364,  and 
Cummings'  Case,  3  Pittsb.  L.  J.  405. 

Precedents — Sufficient  Forms.  —  In  U. 
S.  V.  Patterson,  6  McLean  (U.  S.)  467, 
it  was  held  sufficient  to  allege  as  fol- 
lows: "That  Charles  Patterson,  a  per- 
son employed  in  one  of  the  departments 
of  the  Post  Office  Establishment  of  the 
United  States,  a  certain  letter  which 
came  to  the  possession  of  him,  the  said 
Patterson,  and  which  was  intended  to 
be  conveyed  by  post,  and  containing  a 
bank  note  of  great  value,  viz:  of  the 
value  of  $50,  did  then  and  there,  with 
force  and  arms,  feloniously  embezzle," 
etc. 

See  also  forms  in  U.  S.  v.  Fuller,  5 
N.  Mex.  83;  U.  S.  V.  Fuller,  4N.  Mex. 
35S. 

Insufficient  Form.  —  In  Moore  v.  U. 
S.,  160  U.  S.  268,  an  indictment  drawn 
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(1)  Letter-carrier. 

Form  No.  8314. 

(Precedent  in  U.  S.  v.  Baugh,  4  Hughes  (U.  S.)  502.)' 

[In  the  Circuit  Court  of  the  United  States  of  America  for  the  Eastern 
District  of  Virginia. 

Eastern  District  of  Virginia^  set. 

At  the  July  Term  of  the  United  States  District  Court  for  the 
Eastern  District  of  Virginia.^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty^  leave  of  court  being  first  obtained,  comes 
Samuel  Jones  Tilden,  attorney  for  the  United  States  for  said  district, 
and  informs  the  court,  as  appears  from  a  complaint  made  under  oath 
and  transcript  of  proceedings  held  before  William  H.  Foivler,  a  com- 
missioner for  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  and  on  file  in  this  court,  and  who  after  examina- 
tion of  the  charge,  found  that  there  was  probable  cause  to  hold  the 


under  Act  Cong.  March  3,  1875,  18 
Stat,  at  Large  479,  which  enacts  that 
"any  person  who  shall  embezzle  *  *  * 


any 


valuable  thing  whatever  of 


the  *  *  *  property  of  the  United  States, 
shall  be  deemed  guilty  of  felony," 
charged,  omitting  formal  allegations, 
that  "  the  said  George  S.  Moore,  being 
then  and  there  an  assistant,  clerk  or 
employe  in  or  connected  with  the  busi- 
ness and  operations  of  the  United  States 
post  office  in  the  city  of  Alohilc,  in  the 
state  oi  Alabama,  did  embezzle  the  sum 
of  sixteen  hundred  and  fifty-t%vo  and 
Sg-ioo  dollars  i^^id^z.^g)  money  of  the 
United  States,  of  the  value  sixteen  hun- 
dred and  fifty-two  and  ^g-ioo  dollars 
{%i6')2._5g),  the  said  money  being  the 
personal  property  of  the  United  States." 
This  indictment  was  considered  bad 
because  it  did  not  allege  that  the  money 
came  to  the  defendant's  hands  by  virtue 
of  his  employment,  and  that  the  words 
descriptive  of  his  employment  could 
not  be  rejected  as  surplusage  in  view 
of  the  method  in  which  the  money  was 
described,  because  if  such  words  were 
stricken  out  there  would  be  no  suffi- 
cient description  of  the  money. 

Assisting  and  Procuring  Embezzlement 
ofMail  Matter.  — In  U.  S.  v.  Mills,  7  Pet. 
(U.  S.)  138,  the  first  count  charged  that 
the  defendant  did,  "  at  Fayetteville,  on 
the  1st  June,  i8j^,  procure,  advise  and 
assist  Joseph  I.  Straughan  to  secrete, 
embezzle  and  destroy  a  mail  of  letters, 
with  which  the  saAd  Joseph  I.  5/rrt«^- 
//a«  was  entrusted,  and  which  had  come 
to  his  possession,  and  was  intended  to 
be  conveyed  by  post  from  Pittshorough, 
in  the  district  aforesaid,  \o  Fayetteville, 
also  in  said  district,  containing   bank 


notes;  the  s&iA  Joseph  I.  Straughan  be- 
ing, at  the  time  of  such  procuring,  ad- 
vising and  assisting,  then  and  there  a 
person  employed  in  one  of  the  depart- 
ments of  the  post-office  establishment, 
to  wit,  a  carrier  of  the  mail  of  the 
United  States  from  Pittshorough  afore- 
said to  Fayetteville  aforesaid,  contrary 
to  the  form  of  the  act  of  congress," 
etc.;  and  the  second  count  charged  that 
the  defendant  "  did  procure,  advise  and 
assist  Joseph  I.  Straughan  to  secrete, 
embezzle  and  destroy  a  letter  addressed 
hy  Joseph  Small  to  Joseph  Baker,  with 
which  the  sa.id  Joseph  J.  Straughan  was 
entrusted,  and  which  came  to  his  pos- 
session, and  was  intended  to  be  con- 
veyed by  post  from  Pittshorough,  in  the 
district  aforesaid,  to  Fayetteville,  afore- 
said, containing  sundry  bank  notes, 
amounting,  in  the  whole,  to  sixty  dol- 
lars, of  a  discrimination  to  the  jurors 
aforesaid  unknown,  and  of  the  issue  of 
a  bank  to  the  said  jurors  also  unknown; 
the  said  Joseph  I.  Straughan  being,  at 
the  time  of  such  procuring,  advising 
and  assisting,  then  and  there  a  person 
employed  in  one  of  the  departments  of 
the  post-office  establishment,  to  wit,  a 
carrier  of  the  mail  of  the  United  States 
from  Pittshorough  aforesaid  to  Fayette- 
ville aforesaid,  contrary  to  the  form  of 
the  act  of  congress,"  etc.  It  was  held 
that  the  indictment  sufficiently  set  out 
that  the  offense  had  been  committed  by 
Straughan,  and  that  there  was  no  defect 
which  would  warrant  an  arrest  of  judg- 
ment. 

1.  This  information  was  drawn  under 
U.  S.  Rev.  Stat.  (1878),  |i  5467,  and  a 
motion  in  arrest  of  judgment  after 
a  verdict  of  "  guilty  "  was  denied. 
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defendant  to  bail,]^  that  John  G.  Baugh,  late  of  the  city  of  Richmond^ 
heretofore,  to  wit,  on  the  28d  day  of  November,  a.  d.  i879,  at  the  said 
city  of  Richmond,  within  the  Eastern  District  of  Virginia,  he,  the 
said  Baugh,  then  and  there  being  a  person  employed  in  the  postal 
service  of  the  United  States,  to  wit,  as  a  letter-carrier  at  the  post- 
office  at  said  city  oi  Richmond,  unlawfully  did  embezzle,  secrete  and, 
destroy  a  certain  letter  addressed  to  Messrs.  Cowardin  c^  Ellyson,  at 
Richmond  aforesaid,  and  which  said  letter  was  then  and  there  in  the 
said  post-office,  and  was  intended  to  be  conveyed  by  mail,  and  then 
and  there  had  not  been  delivered  to  the  said  person  to  whom  it  was 
addressed,  and  which  said  letter  then  and  there  came  into  the  pos- 
session of  him,  the  said  Baugh,  and  which  said  letter  then  and  there 
contained  certain  articles  of  value,  to  wit,  two  legal  tender  treasury 
notes  of  the  United  States,  each  of  the  denomination  of  one  dollar, 
and  each  of  the  value  of  one  dollar,  and  the  said  treasury  note  the  said 
Baugh  did  then  and  there  take  from  the  said  letter,  and  did  then  and 
there  take  and  steal  the  same,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  [of  America  and  contrary  to  the  statute  of  the  same 
in  such  case  made  and  provided. 

Samuel  Jones  Til  den, 
United  States  District  Attorney.]^ 

(2)  Postmaster. 

Form  No.  8315;* 

(Commencing  as  in  Form  No.  8302,  and  continuing  down  to  *)  did 
secrete  and  embezzle  one  letter,  which  came  to  his  possession  and 
was  intended  to  be  conveyed  by  mail,  containing  divers  bank  notes 
for  the  payment  of  money,  he  the  said  Charles  Lancaster  being  then 
and  there  employed  in  one  of  the  departments  of  the  post-office 
establishment,  to  wit:  A  postmaster  at  Carrollton,  in  the  county  of 
Greene,  in  the  state  and  district  aforesaid;  against  the  peace  {con- 
cluding as  in  Form  No.  8302). 

i.  Seeretary  of  State  Board. 

Form  No.  8316. 

(Precedent  in  People  v.  Gray,  66  Cal.  271.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  8307. ) 
JohnS.  Gray  is  accused  by  the  district  attorney  of  the  city  and 
county  of  San  Francisco  by  this  information  of  the  crime  of  embez- 

1.  The  words  enclosed  by  [  ]  will  not  letter  was  not  specific;  that  the  bank 
be  found  in  the  reported  case,  but  have  notes  were  not  described;  that  no 
been  added  to  render  the  form  com-  crime  was  charged;  that  it  was  not 
plete.  averred  that  the  defendant  did  the  act 

2.  This  indictment  is  in  substance  at  Carrollton;  and  that  a  conviction 
the  second  count  of  the  indictment  in  thereunder  could  not  be  pleaded  in  bar 
U.  S.  V.  Lancaster,  2  McLean  (U.  S.)  to  a  charge  of  embezzling  a  specific 
431,  which  was  upheld  over  objections  letter. 

that    the    charge    of    embezzling    the        3.  This  information  is  based  on  CaL 
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zlement  committed  as  follows:  TheJ^  said  yM«^.  Grayson  the  5/^ 
day  of  December,  a.  d.  i8^^,  at  said  ei'iy  and  county  of  San  Francisco, 
State  of  California,  was  the  duly  appointed,  qualified  and  acting 
secretary,  clerk  and  servant  of  certain  State  officers  of  said  State  of 
California,  to  wit,  of  the  Board  of  State  Harbor  Cotnmissioners  (other- 
wise known  and  designated  as  the  State  Board  of  Harbor  Commis- 
sio7iers),  then  and  there  duly  appointed,  qualified  and  acting  as  such 
board  aforesaid,  under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia; and  by  virtue  of,  and  in  the  course  of,  his  said  employment 
as  such  secretary,  clerk  and  servant  of  said  Board  of  State  Harbor 
Commissioners  aforesaid  (otherwise  known  and  designated  as  the  State 
Board  of  Harbor  Commissioners,  as  aforesaid),  there  came  into  and 
was  in  the  control,  care  and  possession,  and  custody  of  him,  the  said 
John  S.  Gray,  certain  public  moneys,  to  wit,  the  sum  of  seven  hundred 
dollars,  lawful  money  of  the  United  States,  and  then  and  there  being 
of  the  value  of  seven  hundred  dollars  in  lawful  money  of  the  United 
States,  and  then  and  there  being  of  the  personal  property  of  said 
State  of  California,  aforesaid;  which  said  public  money  had,  on  said 
day  last  aforesaid,  been  paid  into  the  office  of  said  board,  and  received 
by  said  John  S.  Gray,  for  and  on  behalf  of  said  board,  as  such  secre- 
tary of  said  board,  as  aforesaid;  and  after  the  said  public  moneys,  as 
aforesaid,  to  wit,  the  sum  of  seven  hundred  dollars,  as  aforesaid,  had 
come  into  the  control,  care,  custody  and  possession  of  him,  the  said 
John  S.  Gray,  as  such  secretary,  clerk  and  servant  of  the  Board  of 
State  Harbor  Commissioners,  as  aforesaid,  to  wit,  at  said  city  and  county 
of  San  Francisco,  State  aforesaid,  on  said  8th  day  of  December,  a.  d. 
\Z82,  he,  the  said  John  S.  Gray,  to  wit,  at  said  city  and  county  afore- 
said, and  on  said  8th  day  of  December  last  aforesaid,  did  then  and 
there  fraudulently  and  feloniously,  and  not  in  the  due  and  lawful 
execution  of  his  employment  and  trust  as  such  secretary,  clerk  and 
servant  of  said  board,  while  he,  the  said  John  S.  Gray,  so  as  afore- 
said, was  the  secretary,  clerk  and  servant  of  said  Board  of  State 
Harbor  Commissioners  (otherwise  known  and  designated  as  the  State 
Board  of  Harbor  Commissioners^,  and  while  he,  s^ad  John  S.  Gray, 
had  the  said  public  moneys  aforesaid  in  his  possession  and  under  his 
control,  as  such  secretary,  clerk  and  servant,  as  aforesaid,  convert, 
appropriate  and  embezzle  the  said  public  moneys  to  his  own  use, 
contrary  to  the  form  of  the  statute  [in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  people  of  the  state  of 
California. 

Samuel  Jones  Tilde n,  District  Attorney.]^ 

j.  State  Treasurer.^ 

Pen,  Code  (1897),  §504,  and  it  was  held  within  the  statute  were  set  forth  in  the 

that   the  money   was   received   by  the  information.     See  also  supra,    note  2, 

defendant  in   his   official    capacity   as  p.  533. 

secretary  of  the  Board  of  State  Harbor         1.  The  words  enclosed  by  and -to  be 

Commissioners,  and  was  public  money  supplied  within  []  will  not  be  found  in 

of  the  state  of  California  in  his  posses-  the  reported  case. 

sion  and  under  his  control  by  virtue  of        2.  Bequisites    of    Indictment.  —  In    an 

his  trust,  and  that  all  the   facts  consti-  indictment  against  a  state  treasurer,  it 

tuting    the    offense    and     bringing    it  is  necessary  only  to  charge  the  official 
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character  of  the  defendant,  his  receipt 
of  the  money  by  virtue  of  his  office, 
and  his  fraudulent  and  felonious  con- 
version of  it  to  his  own  use.  State  v. 
Noland,  iii  Mo.  473. 

Precedents.  —  In  State  v.  Munch,  22 
Minn.  67,  the  following  indictment  was 
held  sufficient,  to  wit: 

^^  Emil  Munch  is  accused  by  the 
grand  jury  of  the  county  oi  Ramsey  and 
state  of  Minnesota,  by  this  indictment, 
of  the  crime  of  embezzlement  of  public 
money,  exceeding  in  amount  the  sum 
of  one  hundred  thousand  dollars,  com- 
mitted as  follows:  The  said  Emit 
Munch,  on  the  Jifth  day  oi  July,  one 
thousand  eight  hundred  and  seventy- 
one,  at  the  city  of  St.  Paul,  in  said 
county  of  Ramsey,  being  then  and  there 
a  person  employed  in  the  public  ser- 
vice of  the  said  state  of  Minnesota  as 
treasurer  of  said  state,  and  intrusted 
and  charged  as  such  officer  with  the 
safe-keeping,  transfer  and  disbursement 
of  public  moneys  belonging  to  said  state, 
and  having  then  and  there,  by  virtue 
of  his  said  office  and  employment  as 
such  state  treasurer,  in  his  possession, 
custody  and  control  divers  large  sums 
of  money  and  public  funds  of  various 
kinds,  character  and  denominations  to 
the  jury  unknown,  amounting  in  the  ag- 
gregate to  a  sum  exceeding  in  amount 
and  value  the  sum  oi  one  hundred  and 
fifty  thousand  dio\\a.rs,  the  then  property 
of,  and  belonging  to,  the  said  state,  and 
the  same  being  then  and  there  en- 
trusted to  him  as  such  state  treasurer, 
by  virtue  of  such  his  office,  for  safe- 
keeping, transfer  and  disbursement, 
did  then  and  there,  while  so  intrusted 
with  the  same,  fraudulently,  unlaw- 
fully and  feloniously  convert  to  his  own 
use,  by  then  and  there  feloniously  ap- 
plying and  disposing  of  the  same  to  his 
own  use  and  benefit,  and  embezzle, 
certain  portions  of  said  moneys,  so  be- 
longing to  the  said  state,  of  the  value 
and  to  an  amount  exceeding  the  sum 
of  one  hundred  dollars,  to  wit,  one  hun- 
dred thousand  doWavs  thereof,  consisting 
of  certain  gold  and  silver  coins,  bank 
bills,  national  currency,  and  other 
money  of  various  kinds,  character  and 
denominations  to  the  grand  jury  un- 
known, and  therefore  unable  by  the 
said  grand  jury  more  particularly  to  be 
specified  and  described,  contrary  to  the 
form  of  the  statutes  in  such  case  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Minnesota." 

See  also  a  form  in  State  v.  Taylor,  7 
S.  Dak.  533. 


Defective  Indictment  Against  Deputy 
State  Treasorer. —  In  State  v.  Brandt,  41 
Iowa  595,  the  indictment,  which  was 
drawn  under  Iowa  Rev.  Stat.,  §  4253, 
providing  that  if  any  officer,  etc.,  unlaw- 
fully convert  to  his  own  use  in  any  way 
whatever,  or  use  by  way  of  investment 
in  any  kind  of  property,  or  loan,  with- 
out the  authority  of  law,  any  portion  of 
the  public  money  intrusted  to  him  for 
safe  keeping,  etc.,  he  shall  be  punished, 
etc.,  was  as  follows: 

''District   Court    of   the    County    of 
Polk,  State  of  Iowa: 
The  State  of  Iowa  )    Indictment  for  Em- 
against  >    bezzlement  of  Pub- 

Isaac  Brandt.      )    lie  Money. 

The  grand  jury  of  the  co\ix\\.y  oi  Polk, 
in  the  State  oi  Iowa,  being  lawfully  im- 
paneled, drawn  and  charged  in  the 
name  and  by  the  authority  of  the  State 
of  Iowa,  accuse  Isaac  Brandt  oi  the 
crime  of  embezzlement  of  public  money, 
committed  as  follows: 

The  said  Isaac  Brandt,  on  the  joth 
day  oi  June,  a.  d.  1877^,  in  the  county 
of  Polk  aforesaid,  he,  the  said  Isaac 
Brandt,  then  and  there  being  an  officer 
within  said  State,  to  wit,  Deputy  Treas- 
urer of  State  of  the  State  of  Iowa,  and 
as  such  Deputy  Treasurer  charged  with 
the  collection,  safe  keeping,  transfer 
and  disbursement  of  the  public  moneys 
of  said  State,  and  then  and  there  hav- 
ing in  his  charge  as  such  Deputy  Treas- 
urer of  Slate  for  safe  keeping,  transfer 
and  disbursement  the  sum  oi  three  hun- 
dred thousand  dollars  of  the  public 
money  of  said  State,  did  then  and  there 
•  unlawfully  and  feloniously  loan  with- 
out the  authority  of  law  the  sum  oi  two 
hundred  and  twenty-nine  thousand  six 
hundred  and  ninety  dollars  and  forty 
cents  of  the  said  public  money  of  said 
State  in  his,  the  said  Isaac  Brandt's, 
charge  as  such  Deputy  Treasurer  of 
State,  for  safe  keeping,  transfer  and 
disbursement  as  aforesaid,  contrary  to 
the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Iowa. 

And  the  grand  jury  aforesaid,  im- 
paneled, sworn  and  charged  as  afore- 
said, in  the.  name  and  by  the  authority 
of  the  State  of  Iowa  accuse  Isaac 
Brandt  oi  the  crime  of  embezzlement, 
committed  as  follows: 

The  said  Isaac  Brandt,  on  the  ^otk 
day  oi  June,  a.  d.  187/,  in  the  couqty 
of  Polk  aforesaid,  he,  the  said  Isaac 
Brandt,  then  and  there  being  an  officer 
within  said  State,  to  wit:  Deputy  Treas- 
urer of  State  of  the  State  of  Iowa,  and 
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Form  No.  8317. 

(Precedent  in  People  v.  McKinney,  10  Mich.  55.)' 


The  Circuit  Court  for  the  county  of  Ingham-. 
of  the  term  of  May,  a.  d,  i86i. 


State  of  Michigan,  \ 
Jngham  County.       ) 

(J^irst  count. ^"^ 

And  the  said  prosecuting  attorney,  who  prosecutes  as  aforesaid,  fur- 
ther gives  the  court  here  to  understand  and  be  informed,  that  the  said 
John  McKinney,  late  of  the  county  of  Lansing  aforesaid,  heretofore, 
to  wit:  on  the  fourth  day  of  September,  a.  d.  \W0,  at  the  city  of 
Lansing  aforesaid,  in  the  county  aforesaid,  then  and  there  being  an 
officer  of  the  State  of  Michigan,  employed  in  the  treasury  of  said 
State,  to  wit:  as  State  Treasurer  of  said  State,  and  being  then,  by 
virtue  of  such  his  office  and  employment,  intrusted  with  the  receipt, 
custody,  management  and  control  of  money  of  the  said  State  of 
Michigan,  feloniously  did  embezzle  certain  money  of  the  said  State  of 
Michigan,  to  wit:  the  sum  of  other /i^wr  thousand  dollars,  and  of  the 
value  oi  four  thousand  do\\a.rs,  being  parcel  of  the  money  of  the  said 
State  of  which  he  then  had  the  custody,  management  and  control,  by 
virtue  of  his  said  office  and  employment  in  said  treasury  as  afore- 
said, and  did  then  and  there  fraudulently  and  feloniously  apply  and 
dispose  of  the  same  to  his  own  use  and  benefit,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  State  of  Michigan. 


as  such  Deputy  Treasurer  of  State 
charged  with  the  collection,  safe  keep- 
ing, transfer  and  disbursement  of  the 
public  moneys  of  said  State,  and  then 
and  there  having  in  his  charge  as  such 
Deputy  Treasurer  of  State,  for  safe 
keeping,  transfer  and  disbursement  the 
sum  of  %2j4,6go  of  the  public  moneys 
of  said  State,  did  then  and  there  unlaw-, 
fully  and  feloniously  convert  the  sum 
oi  fve  thousand  AoWsiTS  of  said  money 
of  said  State  in  his,  the  said  Isaac 
Brandt' s^  charge  as  such  Deputy  Treas- 
urer of  State  as  aforesaid,  to  his,  the 
said  Isaac  Brandt's,  own  use,  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Iowa, 
fosiah  Given, 
District  Attorney." 
It  was  held  that  a  deputy  state  treas- 
urer is  an  officer  within  the  meaning  of 
the  statute;  but  by  a  divided  court  the 
indictment  was  pronounced  bad  be- 
cause the  first  count  did  not  state  the 
facts  concerning  the  loan  of  the  public 
money,  particularly  the  name  of  the 
person  to  whom  the  money  was  loaned, 
and  because  the  second  count  did  not 
state  the  manner  in  which  the  money 
was  converted.  It  was  also  objected 
that  the  indictment  did  not  charge  that 


the  money    was  both   misapplied    and 
lost  to  the  state. 

1.  The  first,  fourth,  seventh  and 
eighth  counts  of  this  information  were 
considered  defective  because  they  did 
not  show  with  sufficient  certainty  that 
the  embezzlement  was  committed  while 
the  money  was  in  the  official  custody 
or  control  of  the  defendant,  though  it 
was  held  that  its  receipt  into  the  treas- 
ury was  clearly  averred.  With  refer- 
ence to  the  counts  given  in. the  text,  it 
was  held  that  the  information  was  not 
defective  in  not  specifying  with  cer- 
tainty the  particular  kind  of  funds, 
whether  gold,  silver  or  bills,  or  in  not 
specifying  the  source  from  which  the 
funds  were  received,  so  that  it  might  be 
known  whether  the  prosecution  was  for 
sums  the  receipt  of  which  had  not  been 
credited,  or  others  which  had  been 
credited  and  afterwards  embezzled. 
And  that  it  is  not  necessary  to  charge 
expressly  that  the  money  was,  by  the 
defendant,  "received"  into  the  treas- 
ury. It  is  sufficient  if  the  indictment 
or  information  show  that  the  money 
was  at  the  time  in  the  treasury,  or  in 
the  official  custody  or  control  of  the 
treasurer,  and  the  property  of  the  state, 
without  showing  how  it  got  there.  See 
also  supra,  note  2,  p.  533. 
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And  the  said  prosecuting  attorney,  who  prosecutes  as  aforesaid,  fur- 
ther gives  the  court  here  to  understand  and  be  informed,  that  the 
said  John  McKinne}\  late  of  the  city  of  Lansing  aforesaid,  heretofore, 
to  wit:  on  the  fourth  day  of  October,  a.  d.  i^60,  at  the  city  of  Lansing 
aforesaid,  in  the  county  aforesaid,  then  and  there  being  an  officer  of 
the  State  of  Michigan,  employed  in  the  treasury  of  said  State,  to  wit: 
State  treasurer  of  said  State,  and  being  then  and  there  by  virtue  of 
his  said  office  and  employment  in  said  treasury,  charged  with  the 
reception  and  safe  keeping  and  lawful  disposal  of  moneys  of  the  said 
State,  for  said  State,  unlawfully,  fraudulently  and  feloniously  did 
convert  to  his  own  use  and  embezzle  a  portion  of  the  said  moneys, 
intrusted  to  him,  the  said  John  McKinney,  for  safe  keeping  and  law- 
ful disposal  as  aforesaid,  to  wit:  the  sum  of  other /^«/-  thousand  dol- 
lars and  of  the  value  oi  four  thousand  6.o\\2lvs,  of  the  property  of  the 
said  State  of  Michigan,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  State  of  Michigan. 

(^Fourth  count,  y- 

And  the  said  prosecuting  attorney  who  prosecutes  as  aforesaid, 
further  gives  the  court  here  to  understand  and  be  informed,  that  the 
S2d6^  John  McKinney,  late  of  the  city  of  Lansing  aforesaid,  heretofore, 
to  wit:  on  the.  fourth  day  of  December,  a.  d.  \%60,  at  the  city  of  Lan- 
sing aforesaid,  in  the  county  aforesaid,  then  and  there  being  an  offi- 
cer employed  in  the  treasury  of  the  State  of  Michigan,  to  wit:  State 
Treasurer  of  said  State,  did  then  and  there,  by  virtue  of  his  said  office 
and  employment  in  said  treasury,  have,  receive  and  take  into  his 
possession  and  control  a  large  amount  of  other  moneys  of  the  said 
State,  to  wit:  the  sum  oi  four  thousand  dollars  and  of  the  value  of 
four  thousand  dollars,  and  the  said  moneys  he,  the  said  John  McKin- 
ney, did  then  and  there,  and  whilst  so  employed  as  such  officer  in  said 
treasury,  unlawfully,  fraudulently  and  feloniously  convert  to  his  own 
use  and  embezzle,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  State  of  Michigan.  ■ 

And  the  said  prosecuting  attorney  who  prosecutes  as  aforesaid,  fur- 
ther gives  the  court  here  to  understand  and  be  informed,  that  the 
said  John  McKinney,  late  of  the  city  of  Lansing  aforesaid,  heretofore, 
to  wit:  on  the  twelfth  day  of  December,  a.  d.  \2>60,  at  the  city  of 
Lan>sing  aforesaid,  in  the  county  aforesaid,  then  and  there  being  an 
officer  of  the  State  of  Michigan,  employed  in  the  treasury  of  said 
State,  to  wit:  State  Treasurer  of  said  State,  and  being  then  and 
there,  by  virtue  of  his  said  office  and  employment  in  said  treasury, 
intrusted  with  the  receipt,  safe  keeping  and  disbursement  of  money 
of  the  State  of  Michigan,  did  then  and  there  and  whilst  so  employed 
as  such  officer  in  said  treasury,  unlawfully  and  feloniously  convert 
to  his  own  use  and  embezzle  a  portion  of  the  said  money  which  had 
been  received  by  him  by  virtue  of  his  said  office  and  employment  as 
aforesaid,  to  wit:  the  sum  of  other  four  thousand  dollars,  and  of  the 
value  oi  four  thousand  dollars,  of  the  property  of  the  State  of  Michi- 
gan, contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 

1,  See  supra,  note  i,  p.  546. 

547  Volume  7. 


8317. 


EMBEZZLEMENT. 


8318. 


vided,  and  against  the  peace  and  dignity  of  the  people  of  the  State  of 
Michigan. 

(^Seventh  and  eighth  counts.  )^ 

Stephen  D.  Bingham, 

Prosecuting  Attorney. 
State  of  Michigan,  ) 
County  of  Ingham.  \ 

Stephen  D.  Bingham  being  duly  sworn,  says  that  the  foregoing 
information  is  true  in  substance,  according  to  his  best  knowledge  and 
belief. 

Stephen  D.  Bingham., 

Prosecuting  Attorney. 
Sworn  and  subscribed  before  me,  this  seventh  day  of  May.,  a.  d.  \%61. 

L.  Reed,  Clerk. 

k.  Tax  Collector.* 


1,  See  supra,  note  i,  p.  546. 

2.  Statutory  Provisions. —  In  the  fol- 
lowing states,  there  have  been  enacted, 
in  addition  to  statutes  denouncing  em- 
bezzlement by  public  officers  in  general, 
statutes  in  terms  prohibiting  embezzle- 
ment by  tax  collectors: 

Alabama. — Crim.  Code  (1896),  §§4666, 
4667,  4669. 

Delaware. — Rev.  Stat.  (1893),  p.  942, 

c.  153,  §4- 

Indiana.  —  Horner's    Stat.    (1896),  § 

1951- 

Maine.  —  Rev.  Stat.  (1883),  c.  120,  §  7. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1076,  I  149. 

North  Carolina.— Code  {1883),  %%  3678, 

3705. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894),  p.  1194,  §g  251,  252. 

Precedents,  —  In  State  v.  Goss,  69  Me. 
22,  the  indictment,  omitting  formal 
parts,  charged  "  that  Daniel  M.  Goss, 
of  Minot,  in  the  county  of  Androscoggin 
aforesaid,  on  the  Jirst  day  of  April,  in 
the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy- four ,  at 
Minot  aforesaid,  in  the  county  of  An- 
droscoggin aforesaid,  then  and  there 
being  a  public  officer,  to  wit;  The  col- 
lector of  taxes  of  the  town  of  Minot 
aforesaid,  did  by  virtue  of  his  said  of- 
fice and  whilst  he  was  employed  in  said 
office  have,  receive  and  have  in  his 
possession  and  under  his  control  certain 
money  to  a  large  amount,  to  wit:  To 
the  amount  of  fifteen  hundred  dollars, 
and  of  the  value  of  fifteen  hundred  dol- 
lars, of  the  property  of  the  inhabitants 
of  the  town  of  il//«£»/ aforesaid,  and  then 
and  there  the  money  aforesaid  did  un- 
lawfully   embezzle    and     fraudulently 


convert  to  his  own  use;  and  so  the 
jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say  that  the  said  Daniel  M. 
Goss  in  manner  and  form  aforesaid  the 
money  and  the  property  of  the  inhabi- 
tants of  the  town  of  Minot  aforesaid, 
feloniously  did  steal,  take  and  carry 
away,  against  the  peace  of  said  state, 
and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided." 
This  indictment  was  drawn  under  Me. 
Rev.  Stat.  (1883),  c.  120,  §  7,  and  was 
considered  sufficient  on  demurrer  and 
as  being  conformable  to  approved  prece- 
dents; the  court  holding  that  it  was 
not  necessary  to  allege  that  the  defend- 
ant was  duly  elected  or  appointed  a  col- 
lector of  taxes. 

See  also  State  v.  Walton,  62  Me.  106. 

In  State  v.  Arnold,  (Mo.  1886)  2  S.  W. 
Rep.  270,  the  indictment,  which  was 
sufficient  under  Mo.  Rev.  Stat.,  §  1326, 
charged  that  ''George  IV.  Arnold,  being 
then  and  there  an  officer  duly  elected 
and  qualified  under  the  constitution  and 
laws  of  the  state  of  Missouri,  to  wit, 
collector  of  the  state  and  county  revenue 
of  the  county  of  Scott  and  state  of  Mis- 
souri aforesaid;  and,  by  virtue  of  his 
said  office  as  collector,  was  then  and 
there  intrusted  with  the  receipt,  collec- 
tion, charge,  and  custody  of  the  public 
moneys,  to-wit,  the  state  and  county 
revenue  belonging  to,  and  being  the 
property  of,  the  said  county  of  Scott 
and  state  of  Missouri;  and  the  said 
George  W.  Arnold,  being  so  intrusted 
with,  and  having  the  care  and  custody 
as  aforesaid  of,  the  public  moneys 
aforesaid,  on  the  first  day  of  November, 
A.  D.  1882,  at  the  county  of  Scott  and 
state  of  Missouri,  then  and  there  certain 
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Form  No.  8318. 

(Precedent  in  State  v.  Brooks,  42  Tex.  64.)* 

[(^Commencing  as  in  Form  No.  8297,  and  coiitinuing  down  /<7*)]2  that 
on  the  1st  day  of  June,  in  the  year  of  our  Lord  one'  thousand  eight 
hundred  and  seventy-three,  in  the  county  and  State  aforesaid,  one 
Marshall  N.  Brooks,  late  of  said  county,  who  was  then  and  there  an 
officer  of  the  Government,  to  wit,  a  deputy  sheriff  in  and  for  the  said 
county  of  Marion,  and  by  virtue  of  his  said  office  then  and  there  by 
law  a  receiver  of  public  money,  to  wit,  a  collector  of  taxes  assessed 
in  said  county  of  Marion,  and  authorized  to  collect  and  receive  the 
moneys  due  the  Government  of  Texas;  and  then  and  there,  acting  in 
said  office,  did  then  and  there  wickedly,  wilfully,  unlawfully,  feloni- 
ously and  fraudulently  take  and  misapply  and  convert  to  his  own  use  a 
part  of  the  money  intrusted  to  him  as  aforesaid,  to  wit,  the  sum  of  one 
thousand  doUsLTs,  money  collected  by  him  as  aforesaid  for  the  State  of 
Texas  from  the  citizens  of  Marion  county,  Texas,  for  the  year  one  thou- 
sand eight  hundred  and  seventy-two,  and  also  large  sums  of  said  taxes 
for  that  year  to  the  grand  jurors  unknown  in  amount,  he,  the  said 
Brooks,  then  and  there  well  knowing  that  he  was  not  entitled  to  the 
same,  against  the  peace  and  dignity  of  the  state  [(^concluding  as  in 
Form  No.  8297).^ 

8.  By  Trustee.3 


of  said  public  moneys,  to  wit,  the  sum  of 
twelve  thousand  Ao\\2iXS,  good  and  lawful 
money,  issued  by  virtue  and  authority 
of  the  laws  of  the  United  States  of 
America,  the  denomination  and  particu- 
lar description  of  which  said  moneys 
are  unknown  to  these  grand  jurors, 
and  therefore  cannot  be  given,  of  the 
public  moneys  then  and  there  belong- 
ing to  said  county  and  state  by  him 
collected,  received,  and  taken  into  pos- 
session and  custody  by  virtue  of  his 
said  office  for  safe-keeping,  disburse- 
ment, and  transfer,  did  then  and  there 
unlawfully,  fraudulently,  and  feloni- 
ously make  way  with  and  convert  to 
his  own  use;  and  so  the  jurors  afore- 
said, on  their  oath  aforesaid,  do  say 
that  the  said  George  W.  Arnold,  the 
public  moneys  aforesaid  belonging  to 
the  state  and  county  aforesaid,  at  the 
time  and  place  aforesaid,  in  manner 
and  form  aforesaid,  feloniously  did 
embezzle,  steal,  take,  and  carry  away, 
against  the  peace  and  dignity  of  the 
state." 

1.  This  indictment  was  upheld  over 
the  defendant's  objections:  That  he  was 
not  shown  to  be  such  an  officer  of  the 
government  as  is  included  in  the  terms 
of  the  statute  defining  and  punishing 
embezzlement;  that  it  was  not  shown 
that  he  was  a  receiver  or  collector  of 


public  moneys  due  the  state;  that  as 
shown  by  the  bill,  there  could  exist  no 
trust  relation  between  him  and  the 
state;  that  it  was  not  shown  that  he 
ever  collected  or  received  any  money 
from  or  on  account  of  the  state;  that  no 
fraudulent  intent  was  charged;  that  it 
failed  to  show  the  kind  or  character  of 
money  received  or  appropriated;  that  it 
was  not  shown  when,  from  whom,  or 
what  amount  of  money  was  collected  or 
received;  that  the  official  character  of 
the  defendant  was  not  shown  at  the 
time  the  money  was  received;  that  the 
indictment  was  duplicitous;  and  that  it 
was  vague  and  uncertain,  and  pre- 
sented no  offense  known  to  the  law. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

3.  Statutory  Provisions.  —  In  the  fol- 
lowing states  will  be  found  statutes  ex- 
pressly denouncing  embezzlement  by 
executors,  administrators,  guardians, 
and  other  trustees  or  fiduciaries,  as  dis- 
tinguished from  bailees: 

Arizona.  — Pen.  Code  (1887),  §  790. 
Arkansas. — Sand.  &  H.  Dig.  (1894), 

§  1714- 

California.  —  Pen.  Code  (1897),  §  506. 
Connecticut.  —  Gen.     Stat.    (1888),    § 

1579- 

Georgia.  —  3  Code  (1895),  §  190. 
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Form  No.  8319. 

(Precedent  in  In  re  Hart,  25  U.  S.  App.  27.)* 

In  the  Superior  Court  of  the  State  of  Washington^  in  and  for  the 
County  of  Pierce. 

The  State  of  Washington  .  | 

against  >•  Information. 

Samuel  H.  Hart^  Frank  A.  Dinsmore.  ) 

Samuel  H.  Hart  and  Frank  A.  Dinsmore  are  accused  by  the  prose- 
cuting attorney  of  the  county  of  Pierce,  state  of  Washington,  by  this 
information,  of  the  crime  of  larceny  by  embezzlement,  committed 
as  follows:  The  said  Samuel  H.  Hart  and  Frank  A.  Dinsmore,  on  or 
about  the  eighteenth  day  of  November,  eighteen  hundred  and  ninety- 
three,  at  the  county  of  Pierce,  and  state  of  Washington,  and  within 
vne  year  prior  to  the  filing  of  this  information,  then  and  there  being 
persons  to  whom  was  intrusted  by  one  Alexander  McNicol,  in  said 
county  of  Pierce  and  state  of  Washington,  with  certain  lawful  money 
of  the  United  States,  to  wit,  the  sum  oi  five  hundred  and  two  dollars 
of  the  value  of  five  hundred  and  two  dollars,  and  the  said  Samuel  H. 
Hart  and  Frank  A.  Dinstnore,  then  and  there  having  possession  of 
said  money,  the  property  of  said  Alexander  McNicol,  by  reason  of 
said  money  being  so  intrusted  to  them  by  the  said  Alexander 
McNicol,  did  unlawfully,  wrongfully  and  feloniously  and  fraudulently 
convert  the  said  money,  to  wit,  the  said  sum  oi  five  hundred  and  two 
dollars  to  their  own  use,  and  did  unlawfully,  fraudulently  and  felo- 
niously fail  to  account  to  the  said  Alexander  McNicol  therefor  with 
the  intent  then  and  there  to  defraud,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  agianst  the  peace  and 
dignity  of  the  state  of  Washington. 

W.  H.  Snell,  Prosecuting  Attorney. 
State  of  Washington,  ) 
County  of  Pierce.       ) 

W.  H.  Snell,  prosecuting  attorney,  being  duly  sworn,  upon  oath 
says  that  he  has  read  the  foregoing  information,  knows  the  contents 
thereof,  and  believes  the  same  to  be  true. 

W.  H.  Snell. 

Idaho.  —  Rev.  Stat.  (1887),  §  7068.  North  Dakota.  —  Rev.  Codes  (1895),  § 

Indiana. — Horner's    Stat.    (1896),    §  7464. 

1952.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

Kansas. — Gen.  Stat.  (1897),  c.  100,  §  95.  6842,  6849a. 

Louisiana.' — Rev.  Laws  (1897),  §  905.  Oklahoma.  —  Stat.  (1893),  §  23S8. 

Maine. —  Rev.  Stat.  (1883),  c.  120,  ^  9.  Pennsylvania.  —  Pepp.     &    L.     Dig. 

Massachusetts. — Pub.    Stat.  (1882),  c.  (1894),  p.  1187,  §§  226,  230. 

203,  §  46.  South  Carolina.  —  Crim.    Stat.  (1893), 

Minnesota.  — Stat.  (1894),  §  6709.  §  150. 

Mississippi.  —  Anno.    Code    (1892),   §  Tennessee.  —  Code  (1896),  §  6580. 

1061.  6^/a//.  —  Rev.  Stat.  (1898),  §4377. 

Montana.  —  Pen.  Code  (1895),  §§  880,  Vermont.  — Stat.  (1894),  §§  4953-4955. 

894.  Virginia.  —  Code  (1887),  ^  3716. 

Nebraska. — Comp.  Stat.  (1897),  §6783.  Wisconsin.  — Stat.  (1898),  ^  4418. 

A^ew    York.  —  Cook's     Pen.     Code  1.  The  sufficiency  of  this  information 

(1898),  §  528.  was  not  questioned. 
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Subscribed  and  sworn  before   me,  the  22(1  day  of  December^  a,  d. 
\WS. 
(seal)  Chas.  Bedford,  Notary  Public. 

Residence,  Tacotna,   Washington. 

Form  No.  8320. 

(Precedent  in  People  v.  McHale,  (Supreme  Ct.)  39  N.  Y.  St.  Rep.  758.)' 

[^Supreme  Court,  Onondaga  County. 
The  People  of  the  State  of  New  York 
against 
James  McHale. 

The  grand  jury  of  Onondaga  county  by  this  indictment  accuse 
James  McHale  of  the  crime  of  grand  larceny  in  the  first  degree, 
committed  as  follows:]^  The  said  Jatnes  McHale,  on  the  31st  day  of 
October,  iS89,  at  the  city  of  Syracuse,  in  this  county,  entered  into  an 
agreement  with  one  Elizabeth  Heaney,  whereby  the  said  James  McHale 
did  promise  and  agree  to  and  with  the  said  Elizabeth  Heaney  to  have 
and  hold  and  take  in  his  possession,  custody  and  control  the  certain 
moneys  hereinafter  described  of  and  belonging  to  said  Elizabeth 
Heaney,  she  being  then  and  there  the  true  owner  thereof,  in  trust  for 
and  on  account  of  said  Elizabeth  Heaney,  and  to  deliver  back  and  to 
return  to  said  Elizabeth  Heaney  said  moneys  whenever  she  might 
demand  the  same  of  him,  the  saXd  James  McHale;  and  the  Sdiid  James 
McHale  was  then  and  there  authorized  by  the  said  Elizabeth  Heaney, 
by  and  in  pursuance  of  said  agreement  with  said  Elizabeth  Heaney,  to 
hold  and  take  possession,  custody  and  control  of  said  moneys  of  and 
belonging  to  sdiid  Elizabeth  Heafiey;  and  the  Sdad  James  McHale  did 
then  and  there  become  and  was  the  trustee  and  bailee  of  said  Eliza- 
beth Heaney;  and  the  %2XA  James  McHale,  being  then  and  there  so 
authorized  by  agreement  with  said  Elizabeth  Heaney  to  hold  and  take 
such  possession,  custody  and  control  as  aforesaid  of  the  said  moneys 
of  said  Elizabeth  Heaney,  and  being  then  and  there  the  trustee  and 
bailee  of  said  Elizabeth  Heaney  as  aforesaid,  did  then  and  there  receive 
and  have  in  his  possession,  custody  and  control,  as  such  person  so 
authorized  by  agreement  with  said  Elizabeth  Heaney  as  aforesaid,  and 
as  such  trustee  and  bailee,  eleven  hundred  and  sixty  dollars  in  money, 
lawful  money  of  the  United  States,  of  the  value  of  eleven  hundred  and 
sixty  dollars,  a  more  particular  description  of  which  said  moneys  the 
grand  jury  is  here  unable  to  give,  of  the  money  of  said  Elizabeth 
Heaney,  then  and  there  the  true  owner  thereof.  And  the  sdiid  James 
McHale,  on  the  day  aforesaid,  and  at  the  place  aforesaid,  so  having 
in  his  possession,  custody,  and  control  as  such  trustee  authorized  by 

1.  This  indictment  was  drawn  under  by  competent  authority,  to  hold  or  take 

N.  Y.  Pen.  Code,  §  528,  providing  that  such    possession,    custody   or  control, 

any  person  who  with  the  intent  to  de-  any    money,"    etc.,     appropriates    the 

prive  or  defraud  the  true  owner  of  his  same  to  his  own  use,  etc.,  steals  such 

property,  etc.,   "having  in  his  posses-  property  and  is  guilty  of  larceny;  and 

sion,   custody,  or  control,  as  a  bailee,  it   was   held   that   the  indictment  was 

servant,  attorney,  agent,  clerk,  trustee  entirely  sufficient. 

or  officer  of  any  person,  association  or  2.  The  words  enclosed  by  [  ]  will  not 

corporation,  or  as  a  public  officer,  or  as  be  found  in  the  reported  case,  but  have 

a  person  authorized  by  agreement,  or  been  added  to  render  the  form  complete. 

551  Volume  7. 


8320.  EMBEZZLEMENT.  8321. 

agreement,  as  aforesaid,  to  hold  and  take  such  possession,  custody 
and  control,  and  as  such  bailee  and  trustee  of  said  Elizabeth  Heaney 
as  aforesaid,  said  money  of  sa.\6.  Elizabeth  Heaney,  of  the  value  afore- 
said, did  feloniously  appropriate  the  said  money  of  Elizabeth  Heaney, 
of  the  value  aforesaid,  to  the  use  of  himself,  the  said  James  McHale, 
with  the  intent  then  and  there  feloniously  to  deprive  and  defraud  the 
said  Elizabeth  Heaney  of  the  same  and  of  the  use  and  benefit  thereof. 
And  so  the  grand  jury  do  say  that  on  the  day  aforesaid,  at  the  place 
aforesaid,  the  said  James  McHale  did  feloniously  steal  eleven  hundred 
and  sixty  dollars  in  money,  lawful  money  of  the  United  States,  of  the 
value  of  eleven  hundred  and  sixty  dollars,  of  the  moneys  of  said  Eliza- 
beth Heaney,  then  and  there  the  true  owner  thereof,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  the  people  of  the  state  olNew  York  and  their  dignity. 

[Samuel  Jones  Tildeti,  District  Attorney  of  the 


County  of  Onondaga^ 


b.  By  Assignee  in  Trust.* 
Form  No.  8321. 

(Precedent  in  State  v.  Whiteman,  g  Wash.  402.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  8319.y)^ 

Harry  Whiteman  is  accused  by  the  prosecuting  attorney  of  the 
county  of  Pierce,  State  of  Washington,  by  this  information,  of  the 
crime  of  larceny,  committed  as  follows:  The  said  Harry  Whiteman, 
on  or  about  the  first  day  of  October,  eighteen  hundred  and  ninety-two, 
at  the  county  of  Pierce,  and  State  of  Washington,  and  within  one  year 
prior  to  the  filing  of  this  information,  being  then  and  there  a  person, 
to  wit,  the  duly  appointed  assignee  of  Robert  Rhodes  and  William 
Clark,  copartners  doing  business  as  Rhodes  &'  Clark,  and  as  such 
assignee,  then  and  there  was  intrusted  by  the  said  Robert  Rhodes 
and  William  Clark,  copartners  as  aforesaid,  with  the  custody,  care 
and  safe  keeping  of  certain  moneys  and  funds  of  said  copartnership 
aforesaid,  to  wit:    Two  hundred  and  eighty-nine  dollars  and  sixty  cents 

1.  The  words  enclosed  by  and  to  be  Utah.  —  Rev.  Stat.  (1898),  §  4377. 
supplied  within  [  ]  will  not  be  found  in  Wisconsin.  —  Stat.  (1898),  §  4418. 
the  reported  case,  but  have  been  added  3.  This  information  was  objected  to 
to  render  the  form  complete.  on  the  grounds  that  the  nature  of  the 

2.  Statutory  Provisions.  —  In  the  fol-  fiduciary  relation  was  not  set  out;  that 
lowing  states,  in  addition  to  statutes  it  was  not  charged  that  the  defendant 
denouncing  embezzlement  by  trustees  received  the  moneys;  that  there  was  no 
and  fiduciaries  in  general,  statutes  allegation  that  he  converted  them  to 
have  been  enacted  in  terms  applicable  his  own  use  with  intent  to  defraud  the 
to  assignees  in  trust:  owner  thereof;  and  that  there  was  no 

Arizona.  —  Pen.  Code  (1887),  §  790.  allegation    showing    affirmatively    his 

California. — Pen.  Code  (1807),  §  506.  duty   to   have  paid  over    the    moneys; 

Idaho.  —  Rev.  Stat.  (1887),  §  7068.  but  the  court  held  that,  although  there 

Nebraska.  —  Comp.    Stat.    (1897),    §  was  some  force  in  these  criticisms,  the 

6783.  information  was  sufficient  in  the  light 

North  Dakota.  —  Rev.    Codes   (1895),  of  Wash.  Code  Proc,  ^  1244,  providing 

§  7464.  that  it  is  sufficient  to  so  state   the  facts 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §  that  a  man  of  common  understanding 

6842.  can  determine  the  offense  with  which 

Oklahoma,  —  Stat.  (1893),  §  2388.  he  is  charged. 
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of  the  good  and  lawful  money  of  the  United  States  of  the  then  and 
there  value  of  two  hundred  and  eighty-nine  dollars  and  sixty  cents  of 
the  moneys  and  funds  of  said  copartnership  aforesaid,  and  did  then 
and  there  unlawfully,  fraudulently  and  feloniously  convert  the  said/z£/t? 
hundred  and  eighty-nine  dollars  and  sixty  cents  to  his  own  use  and  did 
fail  to  account  to  the  said  copartnership  or  either  of  its  members  for 
the  same,  or  any  part  thereof,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  and  dignity  of 
the  State  of  Washington. 

[(^Signature  and  verification  as  in  Form  No.  8319.y\^ 

II.  RECEIVING  EMBEZZLED  PROPERTY.^ 

Form  No.  8322.* 
The  State  of  Texas 
against 

John  Hodges. 

In  the  name  and  by  the  authority  of  the  state  of  Texas.  The  grand 
jurors  of  the  county  of  Wise,  state  aforesaid,  duly  organized  as  such 
at  the  October  term,  a.  d.  i2)98,  of  Xhe District  Court  for  said  county, 
upon  their  oaths  in  said  court,  present,  that  John  Hodges,  on  the 
sixteenth  day  of  July,  a.  d.  x%98,  in  the  county  and  state  aforesaid, 
did  fraudulently  receive  from  Jim  Gilbreth,  and  did  fraudulently 
conceal  certain  property,  to  wit,  one  sorrel  horse,  the  same  being 
then  and  there  the  property  of  Boon  Halford,  and  the  same  being 
of  the  value  of  one  hundred  dollars,  which  said  property  had  been 
acquired  theretofore  by  said  Gilbreth  in  such  manner  as  that  his 
acquisition  thereof  comes  within  the  meaning  of  embezzlement,  and 
that  the  said  John  Hodges  fraudulently  received  and  concealed  the 
said  property,  knowing  the  same  to  have  been  so  acquired,  without 
the  consent  of  the  said  Boon  Halford,  against  the  peace  and  dignity 
of  the  state  of  Texas. 

Josiah  Smoot,  Foreman  of  the  Grand  Jury. 

1.  The  matter  to  be  supplied  within  consult  the  titles  Indictments;  Infor- 
[  ]  will  not  be  found  in  the  reported  case,     mations;  Criminal  Complaints,  vol.  5, 

2.  For  statutes  of  the  various  states     p.  930. 

making  it   an   offense  to  fraudulently  The  facts  constituting  the  embezzlement 

and  knowingly  receive  embezzled  prop-  need  not  be  alleged,  as  under  the  statute, 

erty  see  as  follows,  to  wit:  if   the    property    was    embezzled,    "  no 

Alabama.  —  Crim.  Code  (1896),  §  4671.  matter  when,  where,  by  whom  or  under 

Florida.  —  Rev.  Stat.  (1892),  §§  2453,  what  circumstances  it  was  embezzled, 

2464.  it  is  an  offense  to  receive  or  conceal  it 

Kansas. — Gen.  Stat.  (1897),  c.  loo,  ^  knowing  that  it  is  embezzled  property." 

99.  Hodges   V.    State,    22   Tex.    App.    415. 

Mississippi. — Anno.    Code    (1892),  §  Thus  it  is  not  necessary  to  aver  that  the 

1060.  person    embezzling    was    the   clerk    or 

Missouri.  —  Rev.  Stat.  (1889),  §  3553.  agent  of  the  owner  of  the  goods  and 

Nebraska.  —  Comp.     Stat.    (1897),   §  chattels.     People  v.  Stein,  i  Park.  Cr. 

6787.  Rep.  (N.  Y.  Supreme  Ct.)  202. 

Tennessee.  — Code  (1896),  §  6578.  3.  This  form  is  based  on  the  facts  in 

Texas.  — Pen.  Code  (1895),  art.  942.  Hodges  v.  State,  22  Tex.  App.   414,  in 

Bequisites   of   Indictment,   etc.  —  Gen-  which  case  the  indictment  sufficiently 

erallv.  —  For  the    formal   parts   of    an  charged   an   offense   under  Tex.    Pen. 

indictment,     information    or    criminal  Code  (1895),   art.  942.     See  also  supra^ 

complaint  in  a  particular  jurisdiction  note  2. 
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By  Justin  S.  Galland. 

I.  CRIMINAL  PROSECUTION,  554.  ^ 

1.  Embracer  a  Party,  555. 

2.  Embracer  a  Stranger,  556, 

II.  Civil  action,  559. 

1.   Against  Embracer,  559. 

3.  Against  Juror  Accepting  Bribe,  559. 

CROSS-REFERENCES. 

For    Forms    in    Prosecutions   for    Bribery,    generally,    see    the    title 
BRIBERY,  vol.  4,  p.  I. 

I.  CRIMINAL  PROSECUTION.! 


1.  Bequisites  of  Indictment —  Generally. 
— Charging  the  attempt  to  bribe  a 
juror  in  the  language  of  the  statute, 
specifying  a  particular  juror  and  the 
nature  of  the  bribe  offered,  and  setting 
forth  the  unlawful  intent,  conforms  to 
all  requirements  of  criminal  pleading. 
State  V.  McCrystol,  43  La.  Ann.  907 
{infra.  Form  No.  8326).  But  it  has 
been  held  that  the  acts  constituting  the 
alleged  attempt  at  embracery  must  be 
set  forth  in  the  indictment.  State  v. 
Brown,  95  N.  Car.  685. 

That  furor  had  been  Summoned,  etc. 
—  It  is  not  necessary  to  allege  that  the 
juror  had  been  summoned,  impaneled 
and  sworn.  It  is  a  sufficient  allegation 
that  he  was  a  petit  juror  engaged  at 
the  time  of  the  offer  with  eleven  other 
petit  jurors  in  the  trial  of  the  defend- 
ant. Caruthers  v.  State,  74  Ala.  406 
{infra.  Form  No.  8324). 

Court  Duly  Holden.  —  It  has  been  held 
necessary  to  allege  that  the  court  was 
duly  holden,  and  that  where  one  judge 
is  named,  it  should  appear  that  at  least 
a  quorum  of  the  court  held  the  term. 
State  V.  Freeman,  15  Vt.  723. 

Allegation  as  to  Verdict.  —  The  alle- 
gation that  the  jury  gave  their  verdict 
for  the  defendant  by  reason  of  the  so- 
licitations, etc.,  is  not  necessary.  The 
crime    is    complete    by    the    attempt. 


whether  it  succeed  or  not.  State  v. 
Williams,  136  Mo.  293  (infra.  Form 
No.  8327):  I  Hawk.  P.  C,  c.  85,  §§  i, 
2,  3;  2  Bish.  New  Cr.  L.,  §  384;  2  Bish. 
Cr.  Proc,  §  344  et  seq.\  2  Archb.  Cr. 
Pr.  &  PI.  (Waterman's  notes)  906. 

"  Common  Embracer  of  furies,"  —  It 
is  doubtful  if  these  words  are  any 
longer  necessary.  2  Bish.  New  Cr. 
Proc,  §  346. 

For  formal  parts  of  an  indictment, 
information  or  criminal  complaint  in  a 
particular  jurisdiction  consult  the  titles 
Indictments;  Informations;  Criminal 
Complaints,  vol.  5,  p.  930. 

For  statutes  relating  to  the  offense  of 
bribing  jurors  see  as  follows,  to  wit: 

Alabama.  — Crim.  Code  (1886),  §  3915. 

Arizona. —  Pen.  Code  (1887),   §  140. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  1490- 

California.  —  Pen.  Code  (1897),  §§  92, 

95. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
1487,  1500. 

Colorado.  —  Mills'  Anno.   Stat.  (1891), 

§  1297- 

Florida.  —Rev.  Stat.  (1892),  §  2566. 
Georgia.  —  3  Code  (1895),  §328. 
Idaho.  —  Rev.    Stat.    (1887),    §§  6430, 

6433- 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  67. 
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1.  Embracer  a  Party. 

Form  No.  8323. 

(Precedent  in  White  v.  State,  103  Ala.  74.)* 

[The  State  of  Alabama,  )  ^.^^^^.^  ^  FallT^rm,  i895.]2 

Escambia  County.  j      «  '  '  ^ 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment  *  Will  White  did  corruptly  offer,  promise,  or  give 
Peter  Singleton,  a  juror  regularly  summoned  to  serve  as  a  petit  juror 
at  the  spring  term,  i89(9,  of  the  circuit  court  of  Escambia  county,  three 
yoke  of  oxen  and  a  cart  of  the  value  of  two  hundred  and  fifty  dollars, 
with  the  intent  to  bias  the  mind  or  influence  the  decision  of  such 
juror,  in  relation  to  a  cause  or  matter  which  was  pending  in  said 
court,  wherein  Will  White  was  the  defendant  and  the  State  of  Alabama 
was  plaintiff,  and  said  White  was  charged  with  grand  larceny.  And 
the  grand  jury  aforesaid  further  charge  that  before  the  finding  of  this 
indictment.  Will  White  did  corruptly  offer,  promise  or  give  to  Peter 
Singleton,  a  juror  who  was  empannelled  and  sworn  as  a  juror  at  the 
spring  term,  \2)90,  of  the  circuit  conrt  of  Escambia  county,  Alabama, 
three  yoke  of  oxen  and  a  cart  of  the  value  of  two  hundred  and  fifty 


Indiana.  —  Horner's  Stat.  (1896),  § 
2010. 

Iowa.  —  Code  (1897),  §  4880  et  seq. 

Kansas. — Gen.  Stat.  (1897),  c.  loo,  §§ 
181,  183. 

Kentucky.  —  Stat.  (1894),  §  1367. 

Louisiana.  —  Rev.  Laws  (1897),  §  861. 

Maine.  —  Rev.  Stat.  (1883),  c.  122,  §  8. 

Maryland.— '?Vi\).  Gen.  Laws  (1888), 
art.  27.  §  24. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
205,  §  14. 

Michigan.  —  How.  Anno.  Stat.  (1882), 

§  9243- 

Minnesota.  — Stat.  (1894),  §  6352. 
Mississippi.  —  Anno.    Code   (1892),  § 

983. 

Missouri.  —  Rev.  Stat.  (1889),  §§  3675, 

3677. 

Montana.  —  Pen.  Code  (1895),  §§  190, 

193- 

Nebraska.  —  Comp.  Stat.  (1897),  t^g 
6829,  6830. 

Nevada.  —  Gen.  Stat.  (1885),  §§  1685- 
1687. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  280,  ^  20. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1052,  §  16. 

New  York.  —  Cook's  Pen.  Code  (1898), 

§75. 

North  Carolina.  — Code  (1883),  §  991. 
North  Dakota.  —  Rev.  Codes  (1895), 

§§  6935.  6941. 

Ohio. —  Bates'  Anno.  Stat.  (1897),  §§ 
6899,  6907. 


Oklahoma.  —  Stat.  (1893),  §§  1963, 
1969. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1828,  1830. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894),  p.  II95,  §  254. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
276,  §  4- 

South  Carolina.  —  Crim.  Code  (1893), 
§  227. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6326. 

Texas.  —  Pen.  Code  (1895),  art.  130. 

Tennessee. — Code  (1896),  §§  6703, 
6706,  6707. 

Utah. — Rev.  Stat.  (1898),  §  4104. 

Vermont.  —  Stat.  (1894),  §  5087. 

Virginia.  —  Code  (1887),  §  3750. 

West  Virginia.  — Code  (i8gi),  c.   147, 

§7. 

Washington.  —  Ballinger  s  Anno. 
Codes  &  Stat.  C1897),  §  7203. 

Wisconsin. — Sanb.  &  B.  Anno.  Stat. 
(1889),  §  4476. 

Wyoming.  —  Rev.  Stat.  (1887),  §962. 

United  States. —  Rev.  Stat.  {1878),  §§ 
5404-5406. 

1.  The  conviction  in  this  case  was  set 
aside  for  errors  in  the  exclusion  of  evi- 
dence, but  the  sufficiency  of  the  indict- 
ment was  sustained. 

See  supra,  note  :,  p.  554. 

2.  The  words  and  figures  enclosed  by 
[  ]  will  not  be  found  in  the  reported 
case,  but  have  been  added  to  render 
the  form  complete. 
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dollars,  in  relation  to  a  cause  or   matter  which  was  pending  in  said 
court,  wherein  the  said  Will  White  was  defendant  and  the  State  of 
Alabama  was  plaintiff,  and  the  said  White  was  charged  with  grand 
larceny^  against  the  peace  and  dignity  of  the  State  of  Alabama. 
\^Henry  B.  Hatchings^ 

Solicitor  of  the  Second Q\xc\\\\..'Y 

Form  No.  8324. 

(Precedent  in  Caruthers  v.  State,  74  Ala.  406.)* 

^Commencing  as  in  Form  No.  8323,  and  continuing  down  to  *)]^ 
Spencer  Caruthers,  did  corruptly  offer  or  promise  John  T.  Bell,  who  was 
then  and  there  a  petit  juror,  with  eleven  other  petit  jurors  of  the 
Circuit  Court  of  Barbour  county,  at  Clayton,  Spring  Term,  \^83, 
engaged  in  the  trial  of  said  Spencer  Caruthers  on  an  indictment  for 
disturbing  females  at  a  public  assembly,  after  said  John  T.  Bell,  petit 
juror  as  aforesaid,  with  said  eleven  other  petit  jurors,  had  retired  to 
the  jury  room,  and  were  considering  their  verdict  on  said  indictment, 
a  gift,  gratuity,  or  thing  of  value,  to-wit,  to  chop  cotton  a  week,  with 
the  intent  to  bias  the  mind,  or  influence  the  decision  of  the  said  John 
T.  Bell;  against  the  peace  [(concluding  as  in  Form  No.  8323^.^- 

2.  Embracer  a  Strang-er. 

Form  No.  8325. 

(Precedent  in  Rex  v..  Brookes,  Trem.  P.  C.  175.)* 

Middlesex,  ss.  The  jurors  of  our  lord  the  king  upon  their  oaths 
present  that  Anthony  Brookes,  late  of  the  parish  of  St.  Raul,  Covent 
Garden,  xw  the  covLnty  oi  Middlesex,  yeoman,  on  the  twentieth  day  of 
February  in  the  thirty-sixth  year  of  the  reign  of  our  sovereign  Lord 
Charles  the  Second  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  king,  defender  of  the  Faith,  at  the  county 
of  Middlesex  aforesaid,  knowing  that  a  certain  jury  of  the  said  county 
of  Middlesex  was  then  duly  returned,  impaneled,  and  sworn  to  try  an 
issue  joined  in  the  court  of  common  pleas  then  held  and  in  session 
according  to  law  at  Westminster  in  the  county  of  Middlesex,  aforesaid, 
between  y"^^«  Doe,  plaintiff,  and  Richard  Roe,  defendant,  in  a  plea  of 
the  case;  and  then  also  knowing  that  a  trial  was  to  be  had  upon  the 
said  issue,  on  the  twentieth  day  of  February  in  the  year  aforesaid, 
before  the  said  coxxrt  of  common  pleas  then  and  there  held  for  the  said 
county  of  Middlesex,  the  said  Anthony  Brookes,  being  a  common  em- 
bracer of  juries,  and  wickedly  and  unlawfully  intending  and  devising 
to  hinder  a  just  and  lawful  trial  of  the  said  issue  by  the  jurors  afore- 

1.  The  words  and  figures  enclosed  by  Coke's  Entries,  Chit.  Cr.  L. ,  Stark, 
and  to  be  supplied  within  [  ]  will  not  N.  P.,  Cro.  C.  C.  or  Cro.  C.  A.  There 
be  found  in  the  reported  case.  are  two  other  precedents  in  an  ancient 

2.  This  indictment  is  sufficient  under  book  containing  precedents  of  indict- 
Ala.  Crim.  Code  (1886),  §  3915.  See  ments,  informations,  etc.,  entitled 
supra,  note  i,  p.  554.  "  Officium  Clerici  Pacis."    Davis  Prec. 

3.  This  precedent   is    the    only   one     of  Indictm.  113. 
to   be    met  with  either  in  Trem.   P.  C, 
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said,  returned,  impaneled,  and  sworn  as  aforesaid  to  try  the  said 
issue,  on  the  twentieth  day  of  February  at  Westminster  in  the  county 
aforesaid,  unlawfully,  wickedly  and  unjustly,  in  behalf  of  the  said 
Richard  Roe  the  defendant  in  said  cause,  did  solicit  and  persuade  one 
Richard  Styles,  one  of  the  jurors  of  the  said  jury  returned,  impaneled, 
and  sworn  according  to  law  for  the  trial  of  said  issue,  to  appear  and 
attend  in  behalf  of  Richard  Roe,  the  said  defendant  in  the  said  cause, 
and  then  and  there  did  utter  to  the  said  Richard  Styles,  one  of  the 
jurors  aforesaid,  divers  words  and  discourses,  by  way  of  commenda- 
tion on  behalf  of  him  the  said  Richard  Roe,  the  said  defendant,  and 
in  disparagement  of  the  said  John  Doe;  and  that  he  the  said  Anthony 
Brookes  did  then  and  there  unlawfully  and  corruptly  move  and  desire 
the  said  Richard  Styles  to  solicit  and  persuade  the  other  jurors  re- 
turned, impaneled,  and  sworn  to  try  the  said  issue,  to  give  a  verdict 
for  the  said  Richard  Roe,  the  defendant  in  the  said  cause,  he  the  said 
Anthony  Brookes  then  and  there  well  knowing  that  the  said  Richard 
Styles  was  one  of  the  jurors  returned,  impaneled,  and  sworn  to  try 
the  said  issue;  and  that  the  jurors  of  said  jury  by  reason  of  speaking 
and  uttering  the  words  and  discourses  aforesaid,  did  give  their  ver- 
dict for  the  said  Richard  Roe,  the  said  defendant  in  the  cause  afore- 
said ;  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

Form  No.   8326 . 
(Precedent  in  State  v.  McCrystol,  43  La.  Ann.  910.)' 

\{Commencing  as  in  Form  No.  Jf93ff)  understand  and  be  informed 
one  Thomas  P.  McCrystol,  late  of  the  parish  of  Orleans,  on  or  about 
the  tenth  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety,  with  force  and  arms  in  the  parish  of  Orleans 
aforesaid,  and  within  the  jurisdiction  of  the.  first  district  criminal  conrt 
of  Louisiana,  in  and  for  the  parish  of  Orleans  aforesaid, J^  unlawfully, 
corruptly  and  feloniously  did  offer  and  attempt  to  bribe  one  Thomas 
J.  McCabe,  he  the  said  Tho?nas  J.  McCabe  then  and  there  being 
regularly  drawn  and  summoned  to  appear  and  serve  as  a  tales  juror 
in  the  cause  of  the  State  of  Louisiana  versus  Peter  Natali  and  others, 
then  pending  and  on  trial  in  Section  B  of  the  Criminal  District  Court 
for  the  parish  of  Orleans  aforesaid,  and  numbered  lJi.,Ji.lJf.,  on  the 
docket  of  the  said  criminal  district  court,  in  the  manner  following, 
to-wit:  that  he,  the  said  Thomas  P.  McCrystol,  then  and  there,  well 
knowing  the  premises,  did  unlawfully,  corruptly  and  feloniously  offer 
and  promise  to  give  and  pay  to  him,  the  said  Thomas  J.  McCabe,  a 
large  sum  of  money,  to-wit,  the  sum  of  five  hundred  dollars,  with 
the  felonious  intent,  unlawfully,  corruptly  and  feloniously  to  induce 
and  influence  him,  the  said  Thomas  J.  McCabe,  tales  juror  as  afore- 
said, to  perform  the  duty  of  him  required  by  law,  as  a  juror  in  said 
cause,  with  partiality  and  favor  toward  the  defendants  in  said  cause, 
and  otherwise  than  as  required  by  law,  [contrary  to  {concluding  as  in 
Form  No.  Jfi39\'Y 

1.  This  information  was  held  suffi-  2.  The  words  enclosed  by  and  to  be 
cient  under  the  Louisiana  statute.  See  supplied  within  [  ]  will  not  be  found  in 
also  supra,  note  i,  p.  554.  the  reported  case. 
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Form  No.  8327. 

(Precedent  in  State  v.  Williams,  136  Mo.  294.)' 
\{Commencing  as  in  Form  No.  2Ji)  do  present] ^  that  on  the  twenty- 
fifth  day  of  March,  i895,  at  the  county  of  Carroll  and  state  oi  Mis- 
souri, a  certain  panel  of  forty  jurors  of  said  county  being  then  and 
there  duly  summoned,  returned,  impaneled,   and   sworn  as  to  their 
qualifications  to  serve  as  jurors,  and  the  said  panel  of  forty  jurors 
being  then  and  there  qualified  to  sit  on  said  jury,  and  being  then  and 
there  accepted  by  the  court  as  competent  and  qualified  to  serve  as 
jurors  on   said  jury,  from  which   panel  of  forty  jurors,  so  returned, 
summoned,  and  qualified,  and  sworn  as  aforesaid,  a  jury  of  twelve 
jurors  was  then  and  there,  being  selected   to  try  a  certain  criminal 
cause  in  which  the  state  of  Missouri  was  plaintiff  and  Wtn.  P.   Taylor 
and  George  E.  Taylor  were  defendants,  upon   the  charge  of  having 
feloniously  killed  and   murdered  one  Gus  Meeks,  which  said  criminal 
cause  was  then  and  there  depending  and  on  trial  in  the  circuit  court 
in  and  for  said  Carroll  county,  the  said  circuit  court  then  and  there 
having  jurisdiction  of  said  criminal  cause ;  and  one  J.  S.  Williams  then 
and  there  well  knowing  the  premises  and  facts  aforesaid,  and  that  one 
Charles  Dickenson  was  one  of  the  said  panel  of  y^^r/y  jurors  as  aforesaid, 
corruptly  and  wickedly  and  feloniously  intending  to  hinder  and  pre- 
vent a  just  and  fair  trial  of  said  cause  and  issue  by  said  jury,  did  then 
and  there  unlawfully,  knowingly,  corruptly,  wickedly  and  feloniously 
attempt  to  corrupt  the  said  Charles  Dickenson,  one  of  the  panel  of 
forty  jurors,  from  which  said  panel  a  jury  was  then  and  there  being 
selected  to  try  said  cause  as  aforesaid,  by  offering  to  give  to  the  said 
Charles  Dickenson  a  gift  and  gratuity,  to  wit,  by  then  and  there  offering 
and  promising  to  well  pay    the    said  Charles  Dickenson  if  the  said 
Charles  Dickenson  would  return  a  verdict  in  favor  of  the  said  defend- 
ants or  hang  the  jury  then  and  there  being  selected  to  try  said  cause 
as  aforesaid,  and  by  saying  to  the  said  Charles  Dickenson  that  he,  the 
said  Charles  Dickenson,  could  well  afford  to  leave  his  farm  and  sit  on 
said  jury  and  hang  it,  and  that  he,  the  said  J.  S.  Williams,  would  see 
that  the  said  Charles  Dickenson  would  get  well  paid  for  bringing  in  a 
verdict  for  the  said  defendants  or  for  hanging  the  said  jury  as  afore- 
said, he  the  said  J.  S.  Williafns,  then  and  there  and  thereby  offering 
to  give  and  intending  to  give  to  the   said  Charles  Dickenson  money 
and  other  valuable  things,  the  amount,  kind,  value,  and  character  of 
which  is  to  these  jurors  unknown,  with  the  felonious  intent  then  and 
there  and  thereby  to  bias  the  mind  of  the  said  Charles  Dickenson  and 
induce  him,  the  said  Charles  Dickenson,  to  be  more  favorable  to  the 
side  of  the  defendants,  William  P.  Taylor  and  George  E.  Taylor,  than 
to  the  side  of  the   plaintiff,  the  state  of  Missouri,  in  the    trial  and 
decision  of  the  said  issues  so  joined  and  to  be  tried  by  and  before  said 
jury  then  and  there  being  selected  as  aforesaid  and  to  wickedly,  cor- 
ruptly, and  feloniously  bribe  said  Charles  Dickenson  so  summoned  as 
juror,  against  the  peace  and  dignity  of  the  state. 
[(^Sigfmture  as  in  Form  No.  24-.)]^ 

1.  This  indictment  was  held  suffi-  2.  The  matter  to  be  supplied  within 
cient  under  Mo.  Rev.  Stat.  (1889),  §  [  ]  will  not  be  found  in  the  reported 
3675.     See  also  j«/ra,  note  I,  p.  554.  case. 
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II.  CIVIL  ACTION. 
1.  Ag'ainst  Embracer. 

Form  No.  8328.' 

( Title  of  court  and  cause  as  in  Eorm  No.  5926?) 
Plaintiff   complaining   of   the   defendant   respectfully  shows   and 
alleges: 

I.  That  on  the  twenty-first  Adiy  oi  November,  iS97,  a  certain  action 
then  pending  in  the  City  Court  of  the  city  of  New  York  wherein  this 
plaintiff  was  plaintiff  and  this  defendant  was  defendant,  and  of 
which  action  said  court  had  jurisdiction,  was  duly  reached  for  trial, 
and  a  jury  drawn,  impaneled  and  sworn  to  try  the  issues  joined  therein.* 

II.  That  one  Richard  Styles  was  one  of  the  jurors  so  drawn, 
impaneled  and  sworn  to  try  the  said  issues. 

III.  That  testimony  was  duly  adduced  by  the  respective  parties 
and  such  proceedings  had,  that  the  matter  in  controversy  was  finally 
submitted  to  said  jury  for  determination. 

IV.  That  thereafter  and  before  the  rendition  of  the  verdict  in  said 
cause,  this  defendant  knowing  that  said  Richard  Styles  was  one  of 
the  jurors  so  drawn,  impaneled  and  sworn  to  try  the  said  issues,  and 
wickedly  and  corruptly  devising  to  hinder  a  fair  and  lawful  trial  of 
said  action,  and  with  the  felonious  intent  of  influencing  the  said 
Richard  Styles  to  be  more  favorable  to  him  than  to  this  plaintiff, 
caused  one  Samuel  Shaw  to  approach  the  said  Richard  Styles  and 
offer  and  give  to  him  the  said  Richard  Styles  a  gift  or  gratuity,  to 
wit,  the  sum  of  fifty  dollars  ($56>),  at  the  same  time  saying  to  him 
"  This  is  from  Mr.  Roe?' 

V.  That  said  jury  were  unable  to  agree  upon  a  verdict  and  were 
discharged  by  the  court. 

VI.  Upon  information  and  belief,  that  said  disa'greement  was 
caused  by  the  refusal  of  said  Richard  Styles  to  join  with  the  other 
members  of  the  jury  in  a  verdict  for  the  plaintiff. 

VII.  That  by  reason  of  the  acts  aforesaid  the  defendant  became 
liable  pursuant  to  section  1194  of  the  Code  of  Civil  Procedure^  to 
pay  the  plaintiff  the  sum  of  five  hundred  dollars  (^00)  and  in  addi- 
tion thereto  the  damages  sustained  by  her,  to  wit,  one  thousand  dol- 
lars (%1,000). 

Wherefore  the  said  plaintiff  demands  {concluding  as  in  Eorm  No. 
5926). 

2.  Against  Juror  Accepting"  Bribe. 

Form  No.  8329.' 

(^Commencing  as  in  Eorm  No.  8328,  and  continuing  down  to  *.) 
II.  That  this   defendant  Richard  Styles  was  one  of  the  jurors  so 
drawn,  impaneled,  and  sworn  to  try  the  said  issues. 

1.  New  York.  — Code^  Civ.  Proc,  §  Y.  506;  Nellis  v.  New  York  Cent.  R. 
1194  (Birds.  Rev.  Stat.  (1896),  p.  3339,     Co.,  30  N.  Y.  505. 

§213).  3.  New  York.  — CoAe:  Civ.    Proc,   § 

2.  As  to  reference  to  the  statute  un-  1193  (Birds.  Rev.  Stat.  (1896),  p.  3339, 
der    which    the   action    may  be    main-     §  212). 

tained,  see   People   v.    McCann,  67  N. 
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III.  That  testimony  was  duly  adduced  by  the  respective  parties 
and  such  proceedings  had,  that  the  matter  in  controversy  was  finally 
submitted  to  said  jury  for  determination. 

IV.  That  thereafter  and  before  the  rendition  of  the  verdict  in  said 
cause,  this  defendant,  Richard  Styles,  received  from  Richard  Roe,  the 
defendant  in  said  action,  the  sum  of  Ji/ty  dollars  ($J6?),  as  a  gift  or 
gratuity,  upon  a  corrupt  agreement  with  said  Richard  Roe  that  he 
(^Styles)  would  prevent  a  verdict  against  %a.\6.  Richard  Roe. 

V.  Upon  information  and  belief  that  this  defendant  Richard  Styles 
refused  to  join  the  other  members  of  said  jury  in  their  finding  for  the 
plaintiff,  and  thereby  caused  a  disagreement  of  said  jury.i 

VI.  That  by  reason  of  the  act  aforesaid  the  defendant  Richard 
Styles  htc3.vn.e.  liable  pursuant  to  section  1193  of  the  Code  of  Civil 
Procedure^  to  pay  the  plaintiff  the  sum  oi  five  hundred  dollars  ($506?), 
and  in  addition  thereto  the  damages  sustained  by  her,  to  wit,  one 
thousand  doWdiTS  (^1,000). 

Wherefore  the  said  plaintiff  demands  {concluding  as  in  Form  No. 
5926). 

1.  Paragraph  V  may  be  omitted.     It     Code  Civ.   Proc,  §    1193  (Birds.    Rev. 
is  sufficient  to  allege  that  the  juror  re-     Stat.  (1896),  p.  3339,  §  212). 
ceived  the  gift  or  gratuity.      See  N.  Y.         2.  See  supra,  note  2,  p.  559. 
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EMINENT   DOMAIN. 

By  Carl  E.  Herring,  LL.M. 

I.  APPUCATION,  563. 

1.  In  General,  565. 

a.  By  Appropriator,  565. 

b.  By  Landowner,  580. 

2.  I^or  Bridge  Purposes,  581. 

3.  For  Cemetery  Purposes,  586. 

4.  For  Government  Fortification  Purposes,  587. 

5.  For  Railroad  Purposes,  590. 

6.  For  State  Capital  Purposes — Under  Special  Act^  611. 
II.  NOTICE  TO  LANDOWNER,  612. 

1.   Of  Application,  614. 
3.  Of  Appraisement,  615. 

3.  Of  Assessment,  6\^. 

a.  To  Resident,  615. 

b.  To  Nonresident — Publication^  616. 

4.  Under  Special  Act,  617. 

5.  Under  Special  Charter,  618. 

III.  Summons  to  landowner,  619. 

1.    To  Resident,  619. 

a.   To  Nonresident  — Publication,  620. 

IV.  Answer  or  plea,  620. 

1.  Generally,  621. 

a.  To  Application  for  Appointment  of  Appraisers,  621. 

b.  To  Petition  for  Condemnation,  623. 

2.  In  Proceedings  Under  Special  Act,  626. 

V.  Cross-petition,  629. 
VI.  Reference,  631. 

1.  Order  of  Reference,  631. 

2.  Decision  of  Referee,  ()2^2. 

3.  Exceptions  to  Referee's  Decision,  634. 
VII.  assessment  of  damages,  635. 

1.  By  Commissioners  or  Appraisers,  635. 

a.  Order  Appointing,  635. 

(i)  In  General,  637. 

(2)  Under  Special  Act,  640. 

(3)  Supplemental  Order,  641. 

b.  Summons,  642. 

c.  Oath,  643. 

(i)  Administered  to  Commissioners,  643. 

(2)  Administered  to  Appraisers,  643. 

(3)  Administered  to  Viewers,  644. 
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d.  Report,  645. 

(i)  0/  Appraisers,  6/^$. 

(2)  Of  Commissioners,  646. 

(3)  Of  Viewers,  658. 

(a)  Generally,  658. 

(J>)  Under  Special  Act,  659. 

e.  Notice  that  Report  has  been  Filed,  660. 

f.  Confirmation  of  Report,  661. 

(i)  Notice  of  Motion,  661. 

(2)  Order  Confirming,  661. 
«.  By  Jury,  664. 

a.  Demand  for  Jury,  664. 
^.   Summons  or  Warrant,  665. 
f.   Return  to  Summons  or  Warranty  667. 
^.  (?«//;,  668. 
^.  Instructions,  670. 
y.   Verdict,  670. 

Ti)  Generally,  671. 

(2)  //i  CVzj'^  ^y"  Several  Owners,  673. 

(3)  Under  Special  Act,  673. 

(4)  Where  Cross-petition  has  been  Filed,  674. 

(5)  Where  Interrogatories  were  Submitted,  674. 
^-  Judgment,  675. 

(i)  (9«  Verdict  of  Jury,  676. 
(2)  (?«  Findings  of  Court,  677. 
VIII.  APPEAL,  678. 
IX.  AFFIDAVIT  OF  VALUE,  680. 
X.  AGREEMENT  TO  ABIDE  AWARD,  680. 
XI.  BOND  TO  PAY  DAMAGES  WHEN  ASSESSED,  681. 
XII.  ORDER  FOR    POSSESSION,  INJUNCTION  AND   STAY    OF    PRO- 
CEEDINGS, 682. 

XIII.  Stipulations,  683. 

XIV.  Action  BY  LANDOWNER,  684. 

1.  In  General,  685. 

a.  Complaint,  Declaration  or  Petition,  685. 

b.  Answer  or  Plea,  693. 

(i)  Setting   Up  Authority  Under   City  Ordinance, 

693- 
(2)  Setting    Up   Authority    Under    Condemnation 

Proceedings,  694. 

a.  For  Injunction,  696. 

3.  For  Injury  to  Adjacent  Property,  699. 

4.  For  Injury  to  Reversionary  Interest,  701. 

CROSS-REFERENCES. 

For  Form  of  Application  for  Appeal  in  Condemnation  Proceedings,  see 
the  title  APPEALS,  vol.  i,  p.  923,  Form  No.  1^62. 

For  Form  of  Notice  of  Appeal  in  Condemnation  Proceedings,  see  the  title 
APPEALS,  vol.  I,  p.  968,  Forms  Nos.  1656-1660. 
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Eor  Form  of  Citation  or  Appeal  in  Condemnation  Proceedings^  see  the  title 
APPEALS,  vol.  I,  p.  1008,  Form  No.  17^8. 

For  other  Forms  in  similar  or  analogous  proceedings,  see  the  titles 
DRAINAGE;  ELEVATED  RAILROADS;  IRRIGA- 
TION; LOCAL  IMPROVEMENTS;  STREETS  AND 
HIGHWAYS;  TELEGRAPHS  AND  TELEPHONES; 
also  the  GENERAL  INDEX  to  this  work. 

I.  APPLICATION.! 


1.  The  general  statutory  provisions  relat- 
ing to  condemnation  proceedings  are 
as  follows: 

Alabama.  — Civ.  Code  (1896),  §  1712. 

Arizona.  —  Rev.  Stat.  (1887),  §  1761 
et  seq. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  2729  et  seq.\   Laws  (1895),  p.  183  et  seq. 

California.  — Code  Civ.  Proc.  (1897), 
§  1237  et  seq. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1715  et  seq. 

Connecticut.  —  Gen.  Stat.  (188S),  §§ 
130,  1216,  1871-1873,  1969-1972,  1988, 
2187-2190,  2212,  3420,  3438,  3460-3500, 
3512,  3944:  Laws  (1895),  c.  27,  29,  80; 
Laws  (1893),  c.  57. 

Delaware.  —  Condemnation  proceed- 
ings are  conducted  under  special  legis- 
lative enactments  and  the  special  act 
must  be  followed. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  57,  §  13  et  seq.  Condemnation 
proceedings  are  made  under  the  au- 
thority of  and  in  the  manner  prescribed 
by  a  special  act  of  congress.  For  a 
general  discussion  of  the  subject  of 
condemnation  and  a  construction  of  a 
special  act  of  congress  for  the  estab- 
lishment of  a  public  park  in  the  Dis- 
trict of  Columbia,  approved  September 
27,  1890,  26  Stat,  at  Large  492,  Ch. 
looi,  see  Shoemaker  v.  U.  S.,  147  U. 
S.  282. 

Florida.  —  Rev.  Stat.  (1892),  §§  1544- 
1564;  Laws  (1S93),  c.  4206. 

Georgia.  —  2  Code  (1895),  §§  4657- 
4686.  See  also  Harrison  v.  Young,  9 
Ga.  359;  Young  v.  Harrison,  17  Ga.  30; 
Cox  V.  Cummings,  33  Ga.  549;  Gam- 
mage  V.  Georgia  Southern  R.  Co.,  65 
Ga.  614. 

Idaho.— "^^v.  Stat.  (1887),  §  5210  et 
seq.  Whether  or  not  the  piece  of  the 
land  sought  to  be  taken  includes  the 
whole  or  only  a  part  of  an  entire  parcel 
should  be  stated  in  the  application,  and 
a  map  showing  the  location,  general 
route  and  termini  should  accompany 
the  petition. 


Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  47. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
881  et  seq.,  2)^1  ^l  ^^1- 

Iowa.  —  Code  (1897),  §§  585,  ZZoetseq., 
999,  1576,  1921  et  seq.,  1967  et  seq.,  I981, 
1990,  1995  et  seq.,  2023^/  ^eq.,  2100,  2160, 
2549,  2815. 

Kansas. — Gen.  Stat.  (1897),  c.  27,  § 
56  et  seq.,  c.  32,  §  I02  et  seq.,  c.  37,  § 
158,  c.  38,  §  84,  c.  39,  §  17  et  seq.,  c.  63, 
§  73  et  seq.,  c.  68,  c.  79,  %  l  et  seq.,  c. 
127. 

Kentucky. — Stat.  (1894),  §§  765,  815, 
835  et  seq.,  S^g  et  seq.,  1805  et  seq.,  2712, 
2730,  4291  etseq.,  4293  et  seq.,  4348  etseq., 
4360,  4403,  4440. 

Louisiana.  —  Rev.  Laws  (1897),  §§ 
696,  1479,  1489  et  seq.  (expropriation 
proceedings). 

Maine.  —  Rev.  Stat.  (1883),  c.  51,  §  14 
etseq.;  Stat.  (1885-1895),  c.  51. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  23,  §§  167-169,  248-254.  Section 
167  provides  for  condemnatioA  by  a 
railroad  company  by  an  application  to 
any  justice  of  the  peace  of  the  county  in 
which  the  land  desired  may  be  situated, 
who  thereupon  issues  a  warrant  for  a 
jury  of  twenty  of  the  inhabitants  of  said 
county  qualified  to  act  as  jurors  under 
the  laws  of  the  state,  from  which  a  jury 
of  twelve  is  selected  as  the  jury  of  the 
inquest  of  damages.  Section  248  pro- 
vides, in  the  case  of  corporations  gen- 
erally, for  a  like  proceeding  before  any 
judge  of  the  circuit  court  for  the  county 
in  which  the  land  or  other  material 
may  lie. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
49,  §  102  et  seq.,  c.  112,  §  94  etseq.;  Stat. 
(1884),  c.  306;  Stat.  (1885),  c.  194;  Stat. 
(1890),  c.  428;  Stat.  (1892),  c.  312. 

Minnesota.  —  Stat.  (1894),  g§  1107, 
1240  etseq.,  \'i'^2et seq.,  1881  etseq.,  2592, 
2604^/^^^.,  2620  et  seq.,  3107,  3558  et  seq., 
3653  et  seq.,  4052  et  seq,,  4092  et  seq.,  7836 
et  seq.,  7847. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1679-1700,     Application  shall  be  made 
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in  writing  designating  the  property 
sought  to  be  condemned  and  the  sepa- 
rate ownership  thereof,  which  owners 
shall  be  made  defendants.  The  appli- 
cation must  be  presented  to  the  clerk  of 
the  circuit  court  of  the  county,  who 
shall  designate  a  justice  of  the  peace, 
which  justice,  together  with  a  jury,  shall 
constitute  a  special  court  of  eminent 
domain. 

Missouri.  —  Rev.  Stat.  C1889),  §§  2698 
et  seq.^  2734  et  seq.,  2795  et  seq. 

Montana.  —  Code  Civ.  Proc,  §§  2210- 
2233. 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
1756  et  seq.,  1770  et  seq. 

Nevada.  — Q&Ti.  Stat.  (1885),  §  858  et 
seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  158. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1372  et  seq. 

New  Mexico.  —  Comp.  Laws  (1897), 
§§  3848-3858,  23-29.  467,  484. 

New  York.  —  Code  Civ.  Proc,  §  3357 
et  seq.  (Birds.  Rev.  Stat.  (1896),  p.  483 
et  seq.). 

North.  Carolina.  —  Code  (1883),  §§ 
1698-1709,  1943-195 1,  2010-2013. 

North  Dakota. — Rev.    Codes   (1895), 

§§  5955~5973- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6414-6453. 

Oklahoma. — Stat.  (1893),  §  1028  et  seq. 

Oregon.  —  Hill's  Anno.   Laws  (1892), 

§§  3258-3271- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  771. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
187,  §  54,  c.  60,  §  5  et  seq. 

South  Carolina.  —  Rev.  Stat.  (1893), 
§§  1176-1180,  1743-1755- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  3000  et  seq. 

Tennessee. — Code  (1896),  §§  1844- 
1880.  See  also  Nashville,  etc.,  R.  Co. 
V.  Cowardin.  11  Humph.  (Tenn.)  348. 

Texas.  — R.ev.  Stat.  (1895),  §§  548, 
1166,  3112,  4422-4475,  4670-4715.  See 
also  Buffalo  Bayou,  etc.,  R.  Co.  v.  Fer- 
ris, 26  Tex.  588. 

Utah.—R^w.  Stat.  (1898),  §§  3588- 
3608. 

Vermont.  — Stat.  (1894),  §§  812,  3033, 
3139,  3607  et  seq.,  3612-3618,  3623-3636, 
3810,  3837,  3938.  See  also  Stacey  v. 
Vermont  Cent.  R.  Co.,  27  Vt.  39. 

Virginia. —  Code  (1887),  §§  1068-I105. 

Washington.  —  Ballinger  s  Anno. 
Codes  &  Stat.  (1897),  §  5637  et  seq. 

West  Virginia. — Code  (1891),  c.  42. 

Wisconsin.  — S\.a.\..  (1898),  §§  1845- 
1857,  1874  et  seq.,  927  et  seq. 


Wyoming.  —  Rev.  Stat.  (1887),  §§  499 
et  seq.,  500  et  seq.,  548  et  seq. 

hli  Statutory  requirements  must  be 
strictly  pursued.  Hill  v.  Ventura 
County,  95  Cal.  239;  Colorado  Cent. 
R.  Co.  V:  Allen,  13  Colo.  229;  Mobley 
V.  Breed,  48  Ga.  44;  Hercules  Iron 
Works  V.  Elgin,  etc.,  R.  Co.,  141  111. 
491;  Walters  v.  Houck,  7  Iowa  72; 
Harper  v.  Lexington,  etc.,  R.  Co.,  2 
Dana(Ky.)  227;  Jefferson  v.  Delachaise, 
22  La.  Ann.  26;  Toledo,  etc..  R. 
Co.  V.  Munson,  57  Mich.  42;  Orrick 
School  Diet.  v.  Dorton,  125  Mo.  439; 
State  V.  Jersey  City,  25  N.  J.  L.  309; 
Matter  of  Buffalo,  78  N.  Y.  362;  Dargan 
V.  Carolina  Cent.  R.  Co.,  113  N.  Car. 
596;  Cincinnati  v.  Sherike,  47  Ohio  St. 
217;  Oregonian  R.  Co.  v.  Hill,  g 
Oregon  377;  Lewis  v.  St.  Paul,  etc.,  R. 
Co.,  5  S.  Dak.  148;  Charleston,  etc., 
Bridge  Co.  v.  Comstock,  36  W.  Va.  263. 

But  the  same  rules  of  pleading  which 
apply  in  civil  cases,  generally,  are  ap- 
plicable to  and  constitute  the  rules  of 
practice  in  condemnation  proceedings, 
unless  otherwise  provided  by  statute. 
Ala.  Civ.  Code  (1896),  §  1717;  Ariz.  Rev. 
Stat.  (1887),  §  17S0;  Sand.  &  H.  Dig. 
Ark.  (1894),  §  2736;  Cal.  Code  Civ.  Proc. 
(1897),  §  1262;  Mont.  Code  Civ.  Proc. 
(1895),  §  2231 ;  N.  Dak.  Rev.  Codes  (1895), 
§  5972.  See  also  list  of  statutes  cited 
supra,  note  i,  p.  563. 

In  re  Rugheimer,  36  Fed.  Rep.  369,  it 
is  held  that  there  being  no  fixed  forms 
of  pleading  in  South  Carolina  in  condem- 
nation proceedings,  but  the  procedure 
being  by  petition  by  persons  duly 
authorized,  notice  to  the  owner,  a 
hearing  by  a  court  of  record  as  to  the 
necessity  of  taking  the  land,  followed 
by  an  assessment  of  compensation 
finally  made  by  a  jury  impaneled  for 
that  purpose,  the  institution  of  such 
proceedings  by  petition  of  a  duly  au- 
thorized agent  of  the  United  States, 
service  of  the  petition  on  the  land- 
owner, and  disposition  of  the  matter 
by  the  United  States  district  court,  is 
in  accordance  with  the  provision  of 
the  act  of  1888,  requiring  the  practice, 
pleadings,  forms  and  modes  of  pro- 
cedure in  condemnation  proceedings 
to  conform,  as  near  as  may  be,  to  the 
practice,  pleadings,  forms  and  pro- 
ceedings existing  at  the  time  in  like 
cases  in  the  courts  of  record  of  the 
state. 

In  Colorado,  however,  it  has  been 
held  that  the  pleadings  must  strictly 
conform  to  and  follow  the  statute  au- 
thorizing the   exercise  of   the  right  of 
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1.  In  General.^ 
a.  By  Appropriatop. 
Form  No.  8330. 
(  Venue,  title  of  court  and  caused  and  address.  2) 


eminent  domain.  Colorado  Cent.  R. 
Co.  V.  Allen,  13  Colo.  229.  In  Knoth 
V.  Barclay,  8  Colo.  300,  the  court  with 
reference  to  the  requisites  of  pleadings 
in  condemnation  proceedings  says, 
"  Proceedings  of  this  nature  are  sui 
generis;  they  are  purely  statutory,  and 
in  many  important  particulars  are 
wholly  unlike  our  ordinary  civil  actions 
under  the  code.  Tripp  v.  Overocker, 
7  Colo.  72;  Denver,  etc.,  R.  Co.  v.  Jack- 
son, 6  Colo.  340.  Therefore,  the  general 
provisions  of  the  latter  instrument  on 
the  subject  of  amendments  to  pleadings 
are  inapplicable.  This  matter  in  these 
proceedings  is  governed  by  section  5 
of  the  act  mentioned,  which  act  has 
been  by  the  compilers  incorporated 
into  the  code  and  is  now  chapter  21 
thereof.  This  section  contains  inter 
alia  the  following:  'Amendments  to 
the  petition,  or  to  any  paper  or  record 
in  the  cause,  may  be  permitted,  when 
necessary  to  a  fair  trial,  and  final  de- 
termination of  the  questions  involved.' 
It  will  be  observed  that  no  particular 
method  of  amending  the  petition  is 
pointed  out;  that  no  specified  steps  are 
essential  as  a  prerequisite  to  the  allow- 
ance of  such  amendments." 

1.  For  the  formal  parts  of  the  applica- 
tion, generally,  see  the  title  Com- 
plaints, vol.  4,  p.  1019,  and  the  title 
Petitions. 

General  Beqoisites  of  Application.  —  In 
Chicago,  etc.,  R.  Co.  v.  Gait,  133  111. 
657,  the  court  says:  "  To  put  the  court 
in  motion,  and  give  it  jurisdiction  in 
condemnation  proceedings,  a  petition 
is,  in  general,  necessary,  and  must  be 
in  conformity  with  the  statute  granting 
the  right  of  condemnation.  It  should 
set  forth,  by  appropriate  averments,  all 
such  facts  as  are  necessary  to  authorize 
the  tribunal  to  act.  Smith  v.  Chicago, 
etc.,  R.  Co.,  105  111.  511:  Bailey  v.  Mc- 
Cain, 92  111.  277.  It  is  thus  stated  by 
Mr.  Lewis  (section  53):  'The  petition 
should  show  the  use  or  purpose  for 
which  the  property  is  desired,  and  that 
it  was  within  the  statutory  powers  con- 
ferred. It  should  show  a  clear  right  to 
condemn  the  property  described.  Ac- 
cordingly it  must  not  only  show  that 
the  property  is  wanted  for  a  public  use. 


but  also  that  it  is  for  a  use  that  is  within 
the  particular  statute  under  which  the 
proceedings  are  had.'  It  is  true  that 
both  purposes  for  which  the  condemna- 
tion was  sought  were  public  uses,  but 
the  use  for  a  public  street  was  not 
within  the  statute  authorizing  the  pro- 
ceedings by  the  railroad  company, 
and  could  not  be  made  the  basis  of 
such  proceeding.  Under  such  a  peti- 
tion as  is  presented,  the  court  could  not 
condemn  the  whole  or  any  part  for 
right  of  way.  The  use  for  which 
the  property  was  desired  was  not 
divisible." 

Application  must  be  in  Writing.  — 
Swinney  v.  Ft.  Wayne,  etc.,  R.  Co.,  59 
Ind.  205;  Lewis  v.  St.  Paul,  etc.,  R. 
Co.,  5  S.  Dak.  148.  See  also  list  of 
statutes  cited  supra,  note  r,  p.  563. 

Following  language  of  the  statute  in  a 
petition  for  condemnation  proceedings, 
where  the  statute  expressly  enumerates 
what  the  petition  shall  contain,  is 
sufficient  to  confer  jurisdiction  in  con- 
demnation proceedings.  Rochester  R. 
Co.  V.  Robinson,  133  N.  Y.  242. 

Careless  Use  of  Langfuage.  —  A  petition 
containing  the  words  "  will  sustain  " 
instead  of  the  worda  "  have  sustained," 
the  latter  words  being  those  of  the 
statute  referring  to  the  damages  sus- 
tained in  condemnation  proceedings,  is 
not  for  this  reason  defective.  Townsend 
V.  Chicago,  etc.,  R.  Co.,  91  111.  545. 

In  Raymond  v.  Cumberland  County, 
63  Me.  112,  the  petition  was  upheld 
against  the  objection  that  it  used  the 
word  "alteration"  and  omitted  the 
word  "  location." 

2.  Venae  and  Title  of  Court  and  Canse. 
—  For  illustrations  of  statements  of 
venue  and  title  of  court  and  cause  in 
the  various  jurisdictions  see  infra. 
Forms  Nos.  8331  to  8342;  also  the  titles 
Complaints,  vol.  4,  p.  1019;  Petitions. 

3.  Address.  —  For  illustrations  of  ad- 
dress, see  infra.  Forms  Nos.  8331  to 
8342,  and  the  title  Petitions. 

For  the  persons  or  tribunals  to  whom 
the  petition  should  be  addressed  or  the 
application  presented  in  the  various 
jurisdictions  see  list  of  statutes  cited 
supra,  note  i,  p.  563. 

An  address  to  "  mayor  and  aldermen  and 
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Your  petitioner,  the  Valley  Railroad  Company}  represents  and  shows 
to  your  honor  (or  the  courf):^ 

I.  That  said  petitioner  is  a  domestic  (^or  other  corporation,  as  the 
case  may  be^  corporation,  created,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  {naming  the  state).^ 


common  council"  was  not  defective,  it 
being  shown  that  the  proper  body  re- 
ceived and  acted  upon  the  petition. 
Worcester  z/.  Keith,  5  Allen  (Mass.)  17. 
Under  the  Colorado  statute,  a  petition 
filed  in  vacation  in  condemnation  pro- 
ceedings should  be  presented  to  the 
judge  in  order  that  he  may  comply  with 
the  statute  requiring  him  to  note  thereon 
the  day  of  presentation,  etc.  Colorado 
Midland  R.  Co.  v.  Ruedi,  2  Colo.  App. 
202. 

1.  Petition  brought  in  the  name  of  the 
governor  and  other  state  officers  is  not 
sufficient  under  a  statute  directing  the 
proceedings  to  be  commenced  in  the 
name  of  the  people.  Stanford  v. 
Worn,  27  Cal.  171.  In  this  case,  the 
court  says,  "  It  appears  from  the  record 
that  the  petition  was  filed  in  the  names 
of  Leland  Stanford,  Governor;  John  F. 
Chellis,  Lieutenant-Governor;  William 
H.  Weeks,  Secretary  of  State,  and  ex 
officio  members  of  the  Board  of  State 
Prison  Directors  of  the  State  of  Cali- 
fornia, instead  of  the  people  of  the 
State  of  California,  as  directed  by  the 
act  in  question.  It  further  appears 
*  *  *  There  are  other  grounds  upon 
which  it  is  claimed  that  these  proceed- 
ings are  null  and  void,  which  we  omit 
for  the  reason  that  the  two  already 
stated  are  sufficient  to  establish  their 
invalidity." 

2.  Information  and  belief  has  been  held 
to  be  sufficient  as  a  foundation  for  the 
allegation  in  the  petition.  Thayer  v. 
Burger,  100  Ind.  262;  Matter  of  Metro- 
politan El  R.  Co.,  (Supreme  Ct.)  26  N. 
Y.  St.  Rep.  968. 

3.  If  petitioner  is  a  corporation  or  a 
joint  stock  association,  it  should  be 
stated  whether  it  is  a  foreign  or  a  do- 
mestic corporation.  N.  Y.  Code  Civ. 
Proc,  §  3360.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  563. 

4.  Incorporation  of  petitioner  should  be 
stated  when  petitioner  is  a  corpora- 
tion. See  list  of  statutes  cited  supra, 
note  I,  p.  563;  San  Francisco,  etc., 
Water  Co.  v.  Alameda  Water  Co.,  36 
Cal.  639;  Lake  Shore,  etc.,  R.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  149  111.  272; 
Matter  of  New  York,  etc.,  R.  Co.,  64 
How.    Pr.    (N.  Y.    Supreme  Ct.)   216); 


Winters.  New  York  Telephone  Co.,  51 
N.  J.  L.  83. 

In  the  case  of  Clarke  v.  Chicago,  etc., 
R.  Co.,  23  Neb.  613,  the  allegation  in  the 
petition  as  to  corporate  capacity  was  as 
follows:  "is  a  corporation  duly  incor- 
porated and  organized  under  and  by 
virtue  of  the  laws  of  the  state  of 
Nebraska,  and  under  and  by  virtue  of 
its  charter  and  incorporation  as  afore- 
said is  authorized  by  the  laws  of  the 
state  of  Nebraska  to  construct,  operate, 
and  maintain  a  line  of  railroad  into 
and  through  said  county  of  Thayer," 
and  it  was  held  in  the  absence  of  a 
denial  of  such  corporate  existence  it 
was  not  necessary  for  the  corporation 
to  introduce  evidence  to  prove  that  it 
was  duly  incorporated  under  the  laws 
of  the  state. 

In  Winter  v.  New  York,  etc.,  Tele- 
phone Co.,  51  N.  J.  L.  83,  it  was  held 
that  in  a  petition  for  the  assessment  and 
appraisement  of  damages  for  the  taking 
of  lands  for  the  location  of  telephone 
poles,  it  must  appear  that  the  Tele- 
phone Company  is  organized  under  the 
laws  of  New  Jersey,  and  that  the  com- 
mon council  of  the  city  within  which 
the  poles  are  erected  has  designated,  in 
writing  or  otherwise,  the  street  in  which 
the  poles  are  to  be  placed. 

In  matter  of  New  York,  etc.,  R.  Co., 
64  How.  Pr.  (N.  Y.  Supreme  Ct.)  216. 
the  court  says,  "  It  is  objected  that  the 
petition  does  not  state  '  that  the  com- 
pany is  duly  incorporated.'  It  in  fact 
states  that  the  company  'is  a  corporation 
duly  organized  under  and  in  pursuance 
of  the  laws  of  the  states  of  New  York 
and  New  Jersey,  for  the  purpose  of 
constructing,'  etc.,  and  then  goes  on  to 
state  how  and  under  what  laws  it  is 
organized.  The  statute  is,  that  the  peti- 
tion must  state  in  effect  that  the  com- 
pany is  duly  incorporated.  I  think  it 
does  so  state." 

In  Stannards  Corners  Rural  Cemetery 
Assoc.  V.  Brandes,  14  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  270.  In  construing 
article  3  of  chapter  559  of  the  laws  of 
1895,  entitled  "Cemetery  Corporations," 
the  court  says:  "The  defendant,  upon 
this  motion,  however,  objects  that  it 
does  not  appear  from  the  petition  that 
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II.  That  your  said  petitioner  is  and  was  organized  for  the  purpose 
of  constructing,  maintaining  and  operating  a  railroad  for  public  use 
in  the  conveyance  of  property  and  persons^  from  {describing  the  route 
vf  the  road,  particularly  designating  the  termini).'^ 

III.  That  your  said  petitioner  has  its  principal  place  of  business  at 
(naming  the  principal  place  of  business^.  ^ 

IV.  That  the  names  and  places  of  residence'  of  your  petitioner's 
principal  officers  are  (giving  names  and  residences).^ 

V.  That  the  real  property  so  to  be  condemned  for  the  purposes 
aforesaid,  is  situated  in  the  city  (or  county)  of  {naming  the  city  or 
county)  in  the  state  of  {^naming  the  state),  bounded  and  described  as 
follows:  (describing  the  property  specifically).^ 


the  certificate  of  incorporation  of  the 
petitioners  or  its  by-laws  '  do  not  ex- 
clude any  person  from  the  privilege,  on 
equal  terms  with  other  persons,  of  pur- 
chasing a  lot  or  of  burial  in  its  ceme- 
tery.' This  objection  is  well  taken  and 
is  fatal  to  the  motion.  It  was  suggested 
upon  the  argument  by  the  counsel  for 
the  petitioner  that  if  the  court  deemed 
the  petition  defective  in  this  or  other 
respects  it  might  permit  an  amendment 
of  the  moving  papers.  The  allegation 
omitted  being  jurisdictional,  it  cannot 
be  well  cured  by  an  amendment,  and 
the  safer  practice  would  be  to  move  de 
novo  if  this  objection  can  be  avoided." 

1.  Object  or  purpose  of  its  incorporation 
or  association  should  be  stated,  when 
the  petitioner  is  a  corporation  or  asso- 
ciation. N.  Y.  Code  Civ.  Proc,  §  3360. 
See  also  list  of  statutes  cited  supra, 
note  I,  p.  563. 

2.  The  termini  were  held  to  be  suffi- 
ciently described  in  a  petition  in  which 
the  general  route  of  the  road  was  given 
and  the  termini  stated  to  be  National 
City,  and  "a  connection  with  the  At- 
lantic and  Pacific  Railroad  Company  at 
or  near  the  thirty-fifth  parallel  of  north 
latitude  in  the  state  of  California." 
California  Southern  R.  Co.  v.  Southern 
Pac.  R.  Co.,  67  Cal.  59. 

In  National  Docks,  etc.,  Co.  v.  State, 
53  N.  J.  L.  217,  the  court  says:  "  It  is 
deemed  that  the  great  value  of  the 
property,  and  the  conflict  of  important 
railroad  interests  at  this  point,  render 
it  necessary  that  the  disputed  terminus 
should  be  so  described  that  it  will  be 
capable  of  definite  and  unmistakable 
ascertainment.  As  it  is  now  designated 
it  is  so  indefinite  and  uncertain  that  it 
is  impossible  to  say  that  the  land  sought 
to  be  condemned  is  all  within  the  plain- 
tiff's located  route.  We  think  that  this 
uncertainty  vitiates  the  proceedings 
reviewed." 


3.  Principal  place  of  bnsiness  within 
the  state  should  be  stated,  when  peti- 
tioner is  a  corporation  or  a  joint  stock 
association.  N.  Y.  Code  Civ.  Proc,  § 
3360.  See  also  list  of  statutes  cited 
supra,  note  i,  p.  563. 

4.  Name  and  place  of  residence  of  peti- 
tioner and  the  business  in  which  peti- 
tioner is  engaged  should  be  stated. 
N.  Y.  Code  Civ.  Proc,  5?  3360.  See  also 
list  of  statutes  cited  supra,  note  I, 
P-  563. 

Names  and  places  of  residence  of  peti- 
tioner's principal  officers  and  of  its 
directors,  trustees  or  board  of  man- 
agers, as  the  case  may  be,  should  be 
stated,  if  petitioner  is  a  corporation  or 
a  joint  stock  association.  N.  Y.  Code 
Civ.  Proc,  §  3360.  See  also  list  of 
statutes  cited  supra,  note  r,  p.  563. 

If  petitioner  is  a  municipal  division  of 
the  state,  the  names  and  places  of  resi- 
dence of  its  principal  officers  should  be 
stated.  N.  Y.  Code  Civ.  Proc,  §  3360. 
See  also  list  of  statutes  cited  supra, 
note  I,  p.  563. 

Where  the  state  is  petitioner,  the 
name  and  place  of  residence  of  the  offi- 
cer acting  in  behalf  of  the  state  in  the 
proceeding  should  be  stated.  N.  Y. 
Code  Civ.  Proc,  §  3360.  See  also  list  of 
statutes  cited  supra,  note  i,  p.  563. 

5.  Specific  description  of  the  property  to 
be  condemned  and  its  location  by  metes 
and  bounds,  with  reasonable  certainty, 
should  be  stated.  N.  Y.  Code  Civ. 
Proc,  §  3360.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  563.  And  must 
be  described  in  accordance  with  the 
statute.  California  Cent.  R.  Co.  t. 
Hooper,  76  Cal.  404;  Galena,  etc.,  R. 
Co.  V.  Pound.  22  111.  399;  Midland  R. 
Co.  V.  Smith,  log  Ind.  488;  Hamor  v. 
Bar  Harbor  Water  Co.,  78  Me.  127; 
Sanford  v.  Chicago,  etc.,  R.  Co.,  2 
Mich.  N.  P.  (Supp.)  132;  Manistee,  etc., 
R.   Co.   V.  Fowler,  73  Mich.  217;  Bay 
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VI.  That  the  public  use  for  which  the  property  is  required  is  {set- 
ting out  the  nature  of  the  public  use,  as  for  instance  that  it  is  "  for  the 


City  Beit-Line  R.  Co.  v.  Hitchcock,  90 
Mich.  533;  Vail  v.  Morris,  etc.,  R.  Co., 
21  N.  J.  L.  189;  Metropolitan  EI.  R. 
Co.,  V.  Dominick,  55  Hun  (N.  Y.)  198. 

Application  must  describe  lands  with 
sufficient  precision  to  enable  a  skilful 
person  to  locate  them.  Brown  v.  Rome, 
etc.,  R.  Co.,  86  Ala.  206. 

The  description  should  be  as  definitte 
as  is  necessary  in  a  deed.  Detroit, 
etc.,  R.  Co.  V.  Gartner,  95  Mich.  318; 
London  v.  Sample  Lumber  Co.,  91  Ala. 
606. 

But  the  line  and  every  point  on  the 
route  need  not  necessarily  be  inserted 
in  the  petition.  Henline  v.  People,  81 
111.  269. 

The  property  should  not  only  be  de- 
scribed with  reasonable  certainty  in  the 
petition,  but  the  identical  description 
should  be  followed  in  the  subsequent 
orders  in  the  verdict,  in  the  judgment, 
and  all  the  proceedings.  Chicago,  etc., 
R.  Co.  V.  Chicago,  132  111.  372;  Galena, 
etc.,  R.  Co.  V.  Pound,  22  111.  399; 
Springfield,  etc.,  R.  Co.  v.  Turner,  68 
111.  187. 

A  government  snbdivision  is  not  suf- 
ficient as  a  description  if  the  land  to  be 
condemned  lies  within  an  incorporated 
city  which  has  been  laid  out  and  platted 
into  lots  and  blocks.  Omaha,  etc.,  R. 
Co.  V.  Rickards,  38  Neb.  847. 

Objectionable  Words  in  Descriptions.  — 
The  words  "near,"  "at  or  near," 
"about,"  "easterly,"  "northerly"  and 
"  southerly  "  should  not  be  used  in 
descriptions  of  lands  to  be  condemned. 
Farmer  v.  Pauley,  50  Ind.  583;  DeLong 
V.  Schimmel,  58  Ind.  64;  Smith  v. 
Weldon,  73  Ind.  454;  Midland  R.  Co.  v. 
Smith,  109  Ind.  488;  Scraper  v.  Pipes, 
59  Ind.  158;  Clement  v.  Burns,  43  N.  H. 
609. 

In  Wentworth  v.  Milton,  46  N.  H. 
448,  a  description  as  a  certain  distance 
"north-easterly"  from  a  certain  point 
was  held  insufficient  for  uncertainty. 

Land  which  may  be  injured  but  not  in- 
tended to  be  taken  under  condemnation 
proceedings  need  not  be  described  in 
the  petition.  New  Rochelle  Water 
Works  Co.  V.  Siebrecht,  65  Hun  (N.  Y.) 
620;  19  N.  Y.  Supp.  954;  Macon  v. 
Owen,  3  Ala.  116;  Byron  v.  Blount,  97 
111.  62;  Prather  v.  Jeffersonville,  etc., 
R.  Co.,  52  Ind.  16;  Portland,  etc..  Turn- 
pike Co.  V.  Bobb,  88  Ky.  226;  Kohlhepp 
V.    West    Roxbury,     120     Mass.     596; 


Omaha,  etc.,  R.  Co.  v.  Rickards,  38 
Neb.  847;  Schoflf  v.  Upper  Connecticut 
River,  etc..  Imp.  Co.,  57  N.  H.  no; 
People  V.  Taylor,  34  Barb.  (N.  Y.)48i; 
Pennsylvania  R.  Co.  v.  Porter,  29  Pa. 
St.  165;  Parker  v.  Fort  Worth,  etc.,  R. 
Co.,  84  Tex.  333;  Strang  v.  Beloit,  etc., 
R.  Co.,  16  Wis.  635. 

Landij  belonging  to  several  parties  may 
be  described  in  the  same  petition  for 
condemnation.  Brooklyn  El.  R.  Co.  v. 
Nagel,  75  Hun  (N.  Y.)  590. 

Sufficient  descriptions  of  property  are 
set  out  in  whole  or  in  part  in  the  fol- 
lowing cases: 

Alabama.  —  Folmar  v.  Folmar,  71 
Ala.  136. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Pontiac,  169  111.  155,  construing  the 
words  "lands,  right  of  way,  and 
tracks,"  as  being  sufficient  to  include  a 
railroad  yard.  Henline  v.  People,  81 
111.  269;  Illinois  Cent.  R.  Co.  v.  Lost- 
ant,  167  111.  85, 

Indiana.  —  Marion,  etc.,  R.  Co.  v. 
Ward,  9  Ind.  123;  St.  Joseph  Hydraulic 
Co.  V.  Cincinnati,  etc.,  R.  Co.,  109  Ind. 
172. 

Massachusetts. — Woodbury  v.  Marble- 
head  Water  Co.,  145  Mass.  509,  to  the 
effect  that  the  description  was  not  de- 
fective merely  because  it  did  not  state 
the  name  of  the  owner  of  the  land. 

Michigan.  —  Bay  City  Belt  Line  R. 
Co.  V.  Hitchcock,  90  Mich.  533;  Manis- 
tee, etc.,  R.  Co.  V.  Fowler,  73  Mich. 
217;  Cincinnati,  etc.,  R.  Co.  v.  Bay 
City,  etc.,  R.  Co.,  106  Mich.  473,  to  the 
effect  that  a  description  of  the  premises 
by  lot,  block  and  plat,  with  an  aver- 
ment that  its  said  road  was  adjacent 
and  contiguous  thereto,  is  not  bad  for 
ambiguity.  Flint,  etc.,  R.  Co.  v.  De- 
troit, etc.,  R.  Co.,  64  Mich.  354, 

Mississippi.  —  West  v.  West,  etc.,  R. 
Co.,  61  Miss.  536,  in  which  it  is  held 
that  an  allegation  in  the  petition  as 
"the  land  on  which  the  railroad  has 
been  located "  is  suflScient,  where  an 
actual,  visible  location  of  the  line  has 
been  made  by  driving  stakes,  blazing 
trees,  etc. 

Missouri.  — Joplin  Consolidated  Min. 
Co.  V.  Joplin,  124  Mo.  129  (distinguish- 
ing Henry  v.  Mitchell,  32  Mo.  512);  Zei- 
bold  V.  Foster,  118  Mo.  349;  Chicago, 
etc.,  R.  Co.  V.  Swan,  120  Mo.  30;  Suther- 
land V.  Holmes,  78  Mo.  399;  Quincy, 
etc.,  R.  Co.  V.  Kellogg,  54  Mo.  334. 
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convenient  use  and  operation  of  said  railroad  for  buildings,  switches, 
main  and  side  tracks,  turntables,  water-stations,  structures,  and  for 


Nebraska;.  —  Fremont,  etc.,  R.  Co.  v. 
Mattheis,  39  Neb.  98. 

New  Jersey.  —  Biddle  v.  Dancer,  20 
N.  J.  L.  633;  State  v.  Northrop,  18  N. 
J.  L.  271. 

Oregon.  —  Ames  v.  Union  County,  17 
Oregon  600. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Southern 
Tel.,  etc.,  Co.,  (Tex.  Civ.  App.  1898;  45 
S.  W.  Rep.  151. 

West  Virginia.  —  Ohio  River  R.  Co. 
V.  Harness,  24  W.  Va.  511. 

Wisconsin.  —  Lake  v.  Loysen,  66  Wis. 
424. 

Insufficient  descriptions  of  property  are 
given  in  the  following  cases: 

Alabama.  —  London  v.  Sample  Lum- 
ber Co.,  91  Ala.  606. 

California.  —  California  Cent.  R.  Co. 
V.  Hooper,  76  Cal.  404;  Aliso  Water  Co. 
V.  Baker,  95  Cal.  268. 

Illinois.  —  Cincinnati,  etc.,  R.  Co.  v. 
Danville,  etc.,  R.  Co.,  75  111.  113;  Chi- 
cago, etc.,  R.  Co.  V.  Chicago,  132  111. 
372. 

Indiana. —  Indianapolis,  etc.,  R.  Co. 
V.  Newsom,  54  Ind.  121,  holding  as  de- 
fective the  following  description,  to 
wit:  "  Extending  diagonally  through 
said  tract  of  land  from  a  point  near 
the  north  east  corner  to  a  point  near 
the  southwest  corner." 

Michigan.  —  Toledo,  etc.,  R.  Co.  v. 
Munson,  57  Mich.  42;  Mansfield,  etc., 
R.  Co.  V.  Clark,  23  Mich.  519;  Detroit, 
etc.,  R.  Co.  V.  Gartner,  95  Mich.  318. 

Nebraska.  —  Omaha,  etc.,  R.  Co.  v. 
Rickards.  38  Neb.  847. 

New  Jersey.  —  New  York,  etc..  Tele- 
phone Co.  V.  Broome,  50  N.  J.  L.  432; 
Winter  v.  New  York,  etc..  Telephone 
Co.,  51  N.  J.  L.  83. 

A^ew  York.  —  Metropolitan  El.  R.  Co. 
V.  Dominick,  55  Hun  (N.  Y.)  198;  Mat- 
ter of  New  York  Cent.,  etc.,  R.  Co.,  70 
N.  Y.  191. 

South  Carolina.  —  Ex  p.  Bennett,  26 
S.  Car.  317. 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Mud  Creek  Irrigation,  etc.,  Co.,  i  Tex. 
App.  Civ.  Cas.,  §  396. 

Quantity  of  land  to  be  condemned 
should  be  stated.  Hayden  v.  State, 
132  N.  Y.  533;  Strang  v.  Beloit,  etc., 
R.  Co.,  16  Wis.  636. 

Beference  may  be  had  to  annexed  maps, 
plats,  schedules  and  surveys  for  a  de- 
scription of  the  property  to  be  con- 
demned. Cory  V.  Chicago,  etc.,  R.  Co., 


100  Mo.  282;  Fremont,  etc.,  R.  Co.  v. 
Mattheis,  35  Neb.  48;  Duke  v.  Central 
New  Jersey  Telephone  Co.,  53  N.  J.  L. 
341;  Matter  of  Washington  Park,  52 
N.  Y.  131;  Illinois  Cent.  R.  Co.  v.  Los- 
tant,  167  111.  85;  Manistee,  etc.,  R.  Co. 
•  V.  Fowler,  73  Mich.  217;  Quincy,  etc., 
R.  Co.  V.  Kellogg,  54  Mo.  334;  Ames 
V.  Union  County,  17  Oregon  600;  Ohio 
River  R.  Co.  v.  Harness,  24  W.  Va. 
511;  New  York,  etc..  Telephone  Co.  v. 
Broome,  50  N.  J.  L.  432;  Matter  of 
New  York,  etc.,  R.  Co.,  70  N.  Y.  191. 

In  Matter  of  New  York,  etc.,  R.  Co., 
62  Barb.  (N.  Y.)  85,  the  court  says:  "  I 
find  that  the  map  is  not  a  substantial 
compliance  with  the  statute.  The  ob- 
ject of  the  statute  is  to  secure  a  public 
record  of  the  boundaries,  location, 
grade  and  direction  of  the  railroad, 
and  to  enable  those  interested  in  the 
property  to  be  condemned  or  conveyed, 
to  describe  the  route  by  metes  and 
bounds  through  any  and  every  parcel 
of  land.  This  the  map  on  file  utterly 
fails  to  accomplish.  The  map  consists 
of  a  sheet  on  which  is  laid  down  only 
one  line,  showing  the  general  course 
of  the  railroad,  but  whether  this  line  is 
an  exterior,  a  center  given,  or  any  other 
certain  line,  does  not  appear.  The  area 
of  land  required  for  the  route  is  nowhere 
marked.  The  Harlem  river,  which  is 
near  the  route  intended  to  be  desig- 
nated, is  nowhere  shown.  TheSpuyten 
Duyvil  and  Port  Morris  Railroad,  which 
is  also  near  it,  is  not  shown.  Many  of 
the  highways  crossed  are  not  laid  down. 
Not  one  of  the  property  owners  could 
tell,  by  inspecting  the  map,  where  the 
route  would  cross  his  property.  Even 
the  boundaries  of  towns  are  not  men- 
tioned. The  number  of  the  stake-sta- 
tions differs  from  those  mentioned  in 
the  petition.  The  engineer  of  the  com- 
pany swore  that,  with  a  corps  of  assist- 
ants and  his  surveying  instruments,  he 
could  go  on  the  ground  and,  with  the 
aid  of  the  map,  locate  the  route.  But 
the  statute  will  not  subject  an  interested 
party  to  the  expense  of  such  proceed- 
ing to  ascertain  the  location  of  the  rail- 
road; nor  does  it  intend  that  the 
knowledge  of  the  route,  before  the 
actual  grading  and  construction  of 
the  railroad,  shall  be  locked  up  in  the 
mysteries  of  science,  or  be  confined  to 
the  learned  few.  The  map  should  be 
sufficient,  exact,  complete,  so  as  to  be 
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changing  difficult  curves  and  grades  and  unsafe  and  unsubstantial 
grounds.")^ 


understood  by  any  plain  man.  Then 
it  will  give  him  and  the  public  the 
correct  information  to  which  they  are 
entitled.  Otherwise  it  is  a  snare,  and 
will  serve  purposes  of  concealment, 
rather  than  elucidation." 

Beference  to  a  deed,  however,  for  a  de- 
scription of  the  premises  to  be  con- 
demned was  held  to  be  insufficient,  in 
Matter  of  New  York  Cent.,  etc.,  R.  Co., 
70  N.  Y.  191,  the  New  York  statute  re- 
quiring the  petition  to  contain  the  de- 
scription of  the  land  to  be  condemned. 

Application  may  be  amended  on  appeal 
in  the  circuit  court  so  as  to  include 
more  land.  Newton  v.  Alabama  Mid- 
land R.  Co.,  99  Ala.  468. 

In  Sheldon  v.  Minneapolis,  etc.,  R. 
Co.,  29  Minn.  318,  it  is  held  that  the 
owner  is  not  required  to  take  steps  to 
have  a  description  corrected  or  enlarged 
so  as  to  include  the  whole  tract  in  order 
to  recover  full  damages. 

1.  The  public  use  for  which  property  is 
required  should  be  alleged,  together  with 
a  concise  statement  of  the  facts  show- 
ing the  necessity  of  its  acquisition  for 
such  use.  N.  Y.  Code  Civ.  Proc,  § 
3360.  See  also  list  of  statutes  cited 
supra,  note  I,  p.  563;  Evergreen  Cem- 
etery Assoc.  V.  Beecher,  53  Conn.  551; 
Fork  Ridge  Baptist  Cemetery  Assoc. 
V.  Redd,  33  W.  Va.  262;  Chicago, 
etc.,  R.  Co.  V.  Gait,  133  111.  657;  In- 
dianapolis, etc  ,  R.  Co.  V.  Nevvson,  54 
Ind.  121;  Matter  of  New  York  Cent., 
etc.,  R.  Co.,  5  Hun  (N.  Y.)  86;  Chicago, 
etc.,  R.  Co.  V.  Smith,  iii  111.  363; 
Barnes  v.  Chicago,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1895)  33  S.  W.  Rep.  601; 
New  Rochelle  Water  Works  Co.  v. 
Brush,  (Supreme  Ct.)  47  N.  Y.  St.  Rep. 
388. 

But  in  Illinois  it  has  been  held  that 
the  particular  uses,  or  the  particular 
manner  in  which  the  land  is  to  be  used, 
need  not  be  stated  in  the  petition  for 
condemnation.  Suver  v.  Chicago,  etc., 
R.  Co.,  123  111.  293;  Chicago,  etc.,  R. 
Co.  V.  Pontiac,  169  111.  155. 

Sufficient  Statements  of  Public  Use. — 
The  following  statements  of  a  public 
use  have  been  held  to  be  sufficient: 

"That  the  object  sought  by  the  use 
is  to  provide  water  for  irrigating  lands 
within  the  district,  particularly  describ- 
ing such  lands;  that  the  defendants 
own  the  land  over  which  the  right  of 
way  is  s6ught,  particularly  describing 


it,  and  that  such  land  adjoins  plaintiff's 
district,  and  constitutes  its  boundaries 
on  two  sides  —  the  north  and  west;  that 
in  order  to  properly  irrigate  the  lands 
in  the  district  it  is  necessary  to  construct 
the  pipe  line,  which  is  particularly  de- 
scribed, across  the  defendant's  land  at 
the  point  designated;  and  that  the  right 
of  way  is  sought  for  the  purposes  of 
establishing  and  maintaining  such  pipe 
line"  —  the  complaint  being  accompa- 
nied by  proper  maps,  which  are  made 
part  of  it,  showing  survey  and  delinea- 
tion of  the  proposed  line  upon  the 
ground.  Rialto  Irrigating  Dist.  v. 
Brandon,  103  Cal.  384. 

"That  the  object  of  the  organization 
is  to  construct  and  operate  a  railroad, 
under  the  laws  of  this  state,  from  Free- 
port  to  Galena;  that  it  is  authorized  to 
exercise  the  right  of  eminent  domain; 
that  in  accordance  with  the  purpose  of 
its  organization,  petitioner  has  sur- 
veyed, staked  off  and  located  its  rail- 
way." De  Buol  V.  Freeport,  etc.,  R. 
Co.,  Ill  111.  499. 

"  That  a  part  of  each  of  said  lands  is 
necessary  to  petitioner  for  its  right  of 
way,  side-track,  depot  and  depot 
grounds,  freight  yards,  shops  and  ap- 
purtenances for  the  construction  and 
operation  of  its  said  line  of  railroad." 
Suver  V.  Chicago,  etc.,  R.  Co.,  123  111. 

293- 

"That  the  appellee  is  a  corporation 
owning  and  controlling  a  public  ceme- 
tery in  St.  Joseph  county,  in  the  state  of 
Indiana;  that  in  the  opinion  of  its  trus- 
tees and  directors,  it  has  become  neces- 
sary to  purchase  the  real  estate  therein 
described  for  its  use  as  an  addition  to 
such  cemetery."  Farneman  v.  Mount 
Pleasant  Cemetery  Assoc,  135  Ind.  344. 

Sufficieni  description  of  use  to  which 
land  is  sought  to  be  appropriated  is 
also  set  out  in  Park,  etc.,  Com'rs  v. 
Michigan  Cent.  R.  Co.,  90  Mich.  392. 

Insufficient  Statements  of  Public  Use.  — 
The  following  statements  of  public  use 
have  been  held  to  be  defective  and  in- 
sufficient: 

"That  the  petitioner  proposed,  be- 
sides the  mill,  to  '  operate  other  ma- 
chinery,' without  stating  that  it  was 
machinery  pertaining  to,  or  constituting 
part  of,  a  grist-mill,  saw-mill,  gin  or 
factory,  which  are  the  only  structures 
authorized  by  the  statute."  McCaUey 
V.  Cunningham,  96  Ala.  584. 
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VII.  That  the  necessity  for  the  acquisition  for  such  use  of  such 
premises  is  that  said  property  is  necessary  {setting  out  the  necessity  for 
the  acquisition,  as  for  instance  that  "from  the  increase  of  the  business 
of  the  petitioner,  whereby  it  will  enable  the  petitioner  to  lay  out 
additional  tracks  for  receiving  and  discharging  freight  and  passengers, 
and  furnish  additional  storage  capacity  for  the  cars  and  engines  of  the 
petitioner,  thereby  saving  time  and  expense  both  to  the  petitioner 
and  thus  to  patrons,  thus  promoting  the  interests  both  of  petitioner 
and  the  public  generally.")^ 


"That  the  plaintiff  is  an  association 
duly  organized  under  the  laws  of  this 
state,  tor  the  purpose  of  establishing  a 
burying  ground;  that  it  now  owns  one; 
that  it  desires  to  enlarge  it;  and  that 
such  enlargement  is  necessary  and 
proper"  —  there  being  no  allegation 
that  the  land  which  it  desires  to  take  for 
such  enlargement  is  for  the  public  use. 
Evergreen  Cemetery  Assoc,  v.  Beecher, 
53  Conn.  551. 

"  That  in  addition  to  the  land  already 
owned  by  your  petitioner  and  forming 
a  part  of  said  railroad,  your  petitioner 
requires  for.the  purposes  of  its  incorpo- 
ration, for  roadway,  switches,  turnouts, 
and  for  the  purpose  of  running  and 
operating  its  said  railroad,  and  for  the 
flow  of  water  occasioned  by  railroad 
embankments  or  structures  now  in  use 
or  about  to  be  constructed,  and  for  the 
construction  of  the  necessary  additions 
to  the  roadway  of  your  petitioner,  and 
for  the  transaction  of  its  business,  the 
following  described  piece  or  parcel  of 
land,  to  wit,"  etc.  Matter  of  New  York 
Cent.,  etc.,  R.  Co..  5  Hun  (N.  Y.)  86. 

"That  it  is  both  necessary  and  con- 
venient for  the  plaintiff  to  have  for 
depot  grounds,  and  for  occupation  by 
it  for  a  depot,  and  for  laying  its  track 
and  side  track,  and  other  purposes, 
those  certain  premises  situated  in  the 
city  of  Portland^  etc.  {describing  the 
same),  and  that  said  premises  are  pub- 
lic grounds  within  said  city,  having 
been  dedicated  to  the  use  of  the  public 
as  a  public  levee,  and  are  now  held  by 
and  are  under  the  general  control  of 
the  city  of  Portland,  the  defendant,  for 
use  by  the  general  public,  as  a  public 
levee.  That  the  plaintiff  did  apply  to 
and  request  the  mayor  and  common 
council  of  said  city,  they  being  the 
authorities  of  said  city,  having  power 
to  act  for  it  in  that  behalf,  to  set  aside 
and  designate  the  said  premises  for  the 
use  of  the  plaintiff,  and  for  the  purposes 
and  uses  aforesaid,  but  that  said  au- 
thorities did  wholly  fail  and  refuse  to 
designate  said  premises  for  the  use  of 


the  plaintiff,  or  to  designate  any  other 
grounds  in  said  city  for  said  use." 
Oregon  R.  Co.  v.  Portland,  9  Ore- 
gon 231. 

"  That  the  applicant  is  a  corporation 
under  the  laws  of  this  State,  for  ceme- 
tery purposes;  that  '  it  needs  for  its 
cemetery  purposes,  and  for  the  burial 
of  the  dead,'  the  land  described,"  the 
court  saying:  "The  articles  of  incor- 
poration, read  on  oyer,  create  the  ap- 
plicant a  corporation  for  'purchasing  a 
tract  or  parcel  of  land  in  the  vicinity  of 
Fork  Ridge  Baptist  Church,  in  the 
county  of  Marshall,  in  the  state  of  West 
Virginia,  and  of  obtaining  land  in  such 
manner  and  to  such  extent  as  is  al- 
lowed by  the  laws  of  the  State  of  West 
Virginia,  in  said  vicinity,  for  the  pur- 
pose and  uses  of  a  cemetery  for  the 
burial  of  the  dead.'  This  does  not 
distinctly  and  affirmatively  show  a  pub- 
lic use  and  a  public  need.  At  best,  it 
only  impliedly  shows  it."  Fork  Ridge 
Baptist  Cemetery  Assoc,  v.  Redd,  33  W. 
Va.  262. 

1.  Facts  showing  the  necessity  for  the 
taking  of  the  lands  should  be  stated  in 
the  petition.  N.  Y.  Code  Civ.  Proc,  § 
3360;  list  of  statutes  cited  supra,  note 
I.  P-  563;  San  Francisco,  etc..  Water 
Co.  V.  Alameda  Water  Co.,  36  Cal.  639; 
Grand  Rapids,  etc.,  R.  Co.  v.  Van 
Driele,  24  Mich.  409;  Portland,  etc., 
Turnpike  Co.  v.  Bobb,  88  Ky.  226; 
Colville  V.  Judy,  73  Mo.  651;  Helena  v. 
Harvey,  6  Mont.  114. 

The  word  "  required  "  has  been  held 
to  be  synonymous  with  "  necessary  "as 
used  in  statutes  relating  to  condemna- 
tion proceedings.  Flint,  etc.,  R.  Co. 
V.  Detroit,   etc.,  R.    Co.,  64  Mich.  350. 

In  In  re  Grove  St.,  61  Cal.  438,  it  is 
held  that  a  statute  which  requires  the 
petition  to  contain  a  statement  that 
in  the  opinion  of  the  petitioners  the 
public  interest  requires  that  the  im- 
provement asked  for  should  be  made, 
is  not  complied  with  by  an  allegation 
that  in  the  opinion  of  the  petitioners  the 
improvement  asked  for  should  be  made. 
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VIII.  That  the  names  and  places  of  residence  of  the  owners  ^  of 


In  Grand  Rapids,  etc.,  R.  Co.  v. 
Van  Driele,  24  Mich.  409,  the  court 
held  that  "  a  petition  to  acquire  title  to 
lands  for  railroad  purposes  should  al- 
lege that  the  taking  was  necessary  for 
the  public  use,  and  that  the  finding  of 
the  jury  '  that  it  was  and  is  necessary  to 
take  and  use  said  land  for  the  purpose 
of  operating  and  constructing  said  rail- 
road by  said  company '  is  not  such 
a  finding  of  the  necessity  for  taking 
said  property  for  the  public  use,  either 
in  form  or  substance,  as  is  required  by 
the  constitution,  art.  xviii,  §  2.  See 
Mansfield,  etc.,  R.  Co.  v.  Clark,  23 
Mich.  519." 

An  averment,  in  a  petition  asking  for 
the  appointment  of  commissioners  in 
railroad  condemnation  proceedings, 
stating  that  it  is  necessary  for  public 
use  to  take  for  use  of  petitioner's  road 
the  property  rights  described  in  the 
petition  to  the  extent  and  for  the  pur- 
poses therein  stated,  is  sufficient.  Tole- 
do, etc.,  R.  Co.  V.  East  Saginaw,  etc., 
R.  Co.,  72  Mich.  206. 

In  Kountze  v.  Morris  Aqueduct,  58 
N.  J.  L.  303,  it  is  held  that  an  appli- 
cation by  the  Morris  Aqueduct  Com- 
pany to  condemn  lands  for  the  purpose 
of  their  incorporation  need  not  show 
how  the  corporation  made  or  expressed 
its  determination  of  the  necessity  to 
take  the  lands  sought  to  be  condemned. 

In  Matter  of  Broadway,  etc.,  R.  Co., 
73  Hun  (N.  Y.)  7,  the  court  says:  "It 
is  further  urged  that  the  petition  dis- 
closed no  facts  showing  the  necessity 
of  the  acquisition  by  the  plaintiff  of  the 
property  sought  to  be  condemned.  It 
seems  to  be  conceded  that  under  the 
old  Railroad  Act  of  1850  the  allegations 
of  the  petition  were  amply  sufficient. 
But  it  is  urged  that  in  consequence  of 
differences  existing  in  the  provisions 
of  the  present  Condemnation  Act,  the 
petition  herein  was  not  sufficient  to 
confer  jurisdiction,  in  this,  that  the 
petition  did  not  set  forth  with  the  cer- 
tainty required  by  the  act,  the  public 
use  for  which  the  property  was  required 
and  a  concise  statement  of  the  facts 
showing  the  necessity  of  its  acquisition 
for  such  use.  This  objection,  it  does 
not  seem  to  us,  is  well  founded.  The 
allegation  in  the  petition  is  that  it  now 
owns  the  whole  block  with  the  excep- 
tion of  the  property  in  question,  and 
which  '  is  now  used  by  it  for,  and 
is  necessary  and  convenient  for  its 
stables,  offices,  power  houses,  stations 
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and  buildings,  and  for  its  corporate 
business,  machinery  and  fixtures,  and 
for  the  accommodation  and  use  of  its 
machinery  and  passengers,  freight  and 
business,  and  the  operation  of  its  said 
cable  line  of  railroad.  That  said  real 
property  so  owned  and  used  by  plaintiff, 
petitioner  as  aforesaid,  is  inadequate 
and  insufficient  for  the  uses  aforesaid, 
and  for  the  accommodation  and  use  of 
its  machinery,  passengers,  freight  and 
business,  and  for  its  corporate  purposes 
now  and  as  a  cable  railroad;  but  that, 
with  the  addition  of  the  property  sought 
to  be  condemned  it  would  be  for  the 
present  adequate  and  sufficient  for 
plaintiff's  said  uses.  That  the  particular 
lot  described,  and  which  is  sought  to  be 
condemned,  is  the  only  lot  in  said  par- 
cel or  square  of  which  the  petitioner 
has  not  possession,  and  that  the  neces- 
sities and  convenience  of  transacting 
its  business  for  the  benefit  of  the  public 
require  that  it  shall  have  possession  of 
the  entire  parcel." 

In  Winnebago  Furniture  Mfg.  Co.  v. 
Wisconsin  Midland  R.  Co.,  8i  Wis.  389, 
it  is  held  that  a  petition  by  a  railroad 
company  for  the  appointment  of  com- 
missioners of  appraisal  stated  that  the 
company  had  established  and  surveyed 
its  road  over  the  lands  sought  to  be 
acquired  for  its  main  line  and  had 
actually  staked  out  the  center  line  of 
its  proposed  road  over  the  lands  desired 
for  such  railroad.  It  was  held  that  this 
was  not  a  compliance  with  section  1846 
of  the  Revised  Statutes,  which  requires 
that  the  petition  shall  state  "that  the 
route  of  said  road  has  been  located  by 
its  board  of  directors  upon  the  line  so 
staked  out,  and  that  the  real  estate  so 
described  is  required  for  the  purpose 
of  constructing  and  operating  the  pro- 
posed railroad." 

Grade. —  In  Bay  City  Beit-Line  R. 
Co.  V.  Hitchcock,  90  Mich.  533,  it  is 
held  that  the  statute  does  not  require  a 
railroad  company  to  state  the  grade  of 
its  road  in  a  petition  for  the  condemna- 
tion of  land  for  the  purposes  of  its  road, 
nor  is  a  petition  defective  that  does  not 
show  the  number  of  tracks  intended  to 
be  laid,  as  under  it  the  company  would 
have  no  right  to  lay  more  than  the  one 
track  indicated. 

1.  The  title  and  ownership  of  the  prop- 
erty sought  to  be  condemned  should  be 
stated.  Peoria,  etc.,  R.  Co.  v.  Laurie, 
63  111.  264;  Mansfield,  etc.,  R.  Co.  v. 
Clark,  23  Mich.  519. 


Volume  7. 


8330. 


EMINENT  DOMAIN. 


8330. 


the  property  hereinabove  mentioned  and  described  are  as  follows: 
(^giving  the  names  and  residences  of  the  owners^}- 


In  Thomas  v.  St.  Louis,  etc.,  R.  Co., 
164  111.  634,  it  i^  held  that  a  petition 
which  alleges  that  a  certain  party  is  the 
owner  in  fee  of  the  property  sought  to 
be  taken  and  that  another  party  claims 
some  interest  therein,  sufficiently  com- 
plies with  section  two  of  the  Eminent 
Domain  act,  although  the  former 
party's  title  is  invalid  and  the  other  is 
the  true  owner. 

In  Union  Depot  Co.  v.  Frederick,  117 
Mo.  138,  an  allegation  of  ownership  as 
to  separate  tracts  of  land  was  held  suffi- 
cient, although  the  title  was  subse- 
quently made  different  by  recovery  in 
an  action  of  ejectment. 

1.  The  names  of  the  owners,  occupants, 
or  persons  interested  in  the  property 
sought  to  be  taken  are  ordinarily  re- 
quired by  statute  to  be  set  out  in  the 
petition  in  condemnation  proceedings, 
and  where  the  statute  so  prescribes 
failure  to  comply  with  the  requirements 
will  render  the  petition  bad  on  de- 
murrer. Morton  v.  Franklin  Co.,  62 
Me.  455;  Jones  v.  Skinner,  61  Me.  25; 
Hillz/.  Glendon,  etc.,  Min.,  etc.,  Co.,  113 
N.  Car.  259;  Peoria,  etc.,  R.  Co.  v. 
Laurie,  63  111.  264;  Morton  v.  Franklin 
Co.,  62  Me.  455;  Hill  V.  Glendon,  etc., 
Min.,  etc.,  Co.,  113  N.  Car.  259;  Reiten- 
baugh  V.  Chester  Valley  R.  Co.,  21  Pa. 
St.  100. 

In  MilhoUin  v.  Thomas,  7  Ind.  165,  it 
was  held  that  where  the  statute  calls 
for  the  names  of  the  owners  and  occu- 
pants, a  statement  of  the  names  of  the 
owners  without  stating  the  names  of 
the  occupants  is  satisfactory. 

Averment  as  to  ownership  in  a  peti- 
tion for  condemnation  of  lands  for  pub- 
lic purposes,  in  Suver  v.  Chicago,  etc., 
R.  Co.,  123  111.  297,  was  as  follows: 
"  Your  petitioner  further  shows  that  it 
has  located  its  line  of  road  over  and 
upon  the  following  described  property, 
to  wit  (describing  the  property).  Your 
petitioner  further  shows  that  the  follow- 
ing persons  are  the  owners  or  have  or 
claim  some  interest  in  said  above  de- 
scribed tracts  of  land  or  some  of  them, 
as  appears  by  the  records  of  said  Warren 
county,  as  follows:  *  *  *  In  the  tract 
fifthly  above  described  Nancy  Suver, 
Leonidas  G.  Suver,  Margaret  S.  Walker, 
and  William  J.   Walker,  her  hnsha-nd." 

diving  the  initials  merely  of  the  chris- 
tian name  of  the  landowners  is  im- 
proper.    Hughes  V.  Sellers,  34  Ind.  337; 


Vawter  v.  Gilliland,  55  Ind.  278.  See, 
however.  Miller  v.  Porter,  71  Ind.  521. 

In  a  schedule  annexed  to  or  made  part 
of  the  petition  may  be  set  out  the  names 
and  residences  of  the  landowners.  Mat- 
ter of  Washington  Park,  52  N.  Y.  131. 

Corporation  Owner. —  In  Illinois  Cent. 
R.  Co.  V.  Lostant,  167  111.  85,  in  con- 
sidering condemnation  proceedings 
brought  by  a  village  to  condemn  prop- 
erty of  the  railroad  company,  it  is  said: 
"  It  is  first  insisted  that  the  petitions 
for  condemnation  are  fatally  defective, 
because,  as  is  said,  they  do  not  set  out 
'  the  franchise  right  of  the  defendant,' 
and  because  they  fail  to  allege  that  the 
defendant  is  a  corporation.  They  do 
state  that  the  ordinances  under  which 
they  are  filed  provide  for  extending  its 
streets  eastward  across  the  right  of  way 
of  the  Illinois  Central  Railroad  Com- 
pany, the  prayer  being  that  just  com- 
pensation be  made  '  for  said  private 
property.'  This  is  clearly  suflScient  to 
show  the  property  sought  to  be  con- 
demned belonged  to  a  railroad  corpora- 
tion and  that  it  was  a  part  of  its  right 
of  way.  We  are  unable  to  see  what  more 
could  have  been  reasonably  required." 

If  the  owner  is  an  infant,  the  petition 
should  state  the  name  and  place  of 
residence  of  his  general  guardian,  if  he 
has  one;  if  not,  the  name  and  place  of 
residence  of  the  person  with  whom  he 
resides.  N.  Y.  Code  Civ.  Proc,  §  3360. 
See  also  list  of  statutes  cited  supra,  note 
I,  p.  563. 

If  the  owner  is  a  nonresident,  having  an 
agent  or  attorney  residing  in  the  state 
authorized  to  contract  for  the  sale  of 
property,  the  name  and  place  of  resi- 
dence of  such  agent  or  attorney  should 
be  stated.  N.  Y.  Code  Civ.  Proc,  § 
3360.  See  also  list  of  statutes  cited 
supra,  note  I,  p.  563. 

Name  and  Residence  Unknown.  —  If  the 
name  or  place  of  residence  of  any  owner 
cannot,  after  diligent  inquiry,  be  as- 
certained, it  may  be  so  stated  with  a 
specific  statement  of  the  extent  of  the 
inquiry  which  has  been  made.  N.  Y. 
Code  Civ.  Proc,  §  3360.  See  also  list 
of  statutes  cited  supra,  note  I,  p.  563. 

Efforts  to  ascertain  the  names  and 
whereabouts  of  the  owners  should  be 
stated  when  the  owners  are  unknown. 
Harbeck  v.  Toledo,  11  Ohio  St.  225. 

Trustee  owner  of  the  land  need  not  be 
described  as,  such  in  the  petition.  Haw- 
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IX.  That  your  petitioner  has  been  and  still  is  unable  to  agree 
with  the  several  owners  of  the  said  parcels  of  land  and  premises 
hereinafter  described,  which  as  aforesaid  are  necessary  for  the  said 
purposes,  as  to  the  compensation  to  be  paid  to  the  several  owners 
thereof,  1  for  the  reason  that  the  said  owners  deman4  the  sum  of  one 
hundred  thousand  do\\a.rs  for  the  said  parcels  of  land  and  premises, 
which  said  sum  is  vastly  in  excess  of  the  actual  value  thereof;  and 
that  the  said  owners  of  the  said  parcels  of  land  and  premises  herein- 
after described  have  each  of  them  refused  and  still  refuse  to  grant 
unto  your  petitioner  the  use  thereof,  and  your  petitioner  has  been 


kins    V.    Berkshire    County,    2   Allen 
(Mass.)  254. 

Where  a  married  woman's  property  is 
sought  to  be  condemed,  the  husband 
should  be  joined  as  a  party.  Colorado 
Cent.  R.  Co.  v.  Allen,  13  Colo.  229. 

Where  the  owner  is  a  lunatic,  idiot  or 
habitual  drunkard,  the  petition  should 
state  the  name  and  place  of  residence 
of  his  committee  or  trustee,  if  he  has 
one;  if  not,  the  name  and  place  of  resi- 
dence of  the  person  with  whom  he  re- 
sides. N.  Y.  Code  Civ.  Proc,  ^  3360. 
See  also  list  of  statutes  cited  supra, 
note  I,  p.  563. 

1.  Inability  to  Agree. —  That  petitioner 
has  been  unable  to  agree  with  the 
owner  of  the  property  for  its  purchase, 
and  the  reason  of  such  inability,  should- 
be  stated.  N.  Y.  Code  Civ.  Proc,  § 
3360.  See  also  list  of  statutes  cited 
supra,  note  I,  p.  563;  Mahoney  v. 
San  Francisco,  53  Cal.  383;  San  Fran- 
cisco, etc.,  Water  Co.  v.  Alameda 
Water  Co.,  36  Cal.  639;  Lincoln  v. 
Colusa  County,  28  Cal.  662;  Contra 
Costa  Coal  Mines  R.  Co.  v.  Moss,  23 
Cal.  323;  Thomas  v.  St.  Louis,  etc.,  R. 
Co..  164  111.  634;  Lieberman  v.  Chicago, 
etc..  Rapid  Transit  R.  Co.,  141  111.  140; 
Cincinnati,  etc.,  R.  Co.  v,  Danville, 
etc.,  R.  Co.,  75  111.  113;  Portland,  etc.. 
Turnpike  Co.  v.  Bobb,  88  Ky.  226; 
Cincinnati,  etc.,  R.  Co.  v.  Bay  City, 
etc.,  R.  Co.,  106  Mich.  473;  Grand 
Rapids,  etc.,  R.  Co.  v.  Weiden,  69 
Mich.  572;  Graf  v.  St.  Louis,  8  Mo. 
App.  562;  Chicago,  etc.,  R.  Co.  v. 
Young,  96  Mo.  39;  Kansas  City,  etc., 
R.  Co.  V.  Campbell,  62  Mo.  585;  Ells 
V.  Pacific  R.  Co.,  51  Mo.  200;  Matter 
of  Gardner,  41  Mo.  Aop.  596;  Vail  v. 
Morris,  etc.,  R.  Co.,  21  N.  J.  L.  189; 
Metropolitan  El.  R.  Co.  v.  Dominick, 
55  Hun  (N.  Y.)  198;  Matter  of  Marsh, 
71  N.  Y.  315;  Hill  V.  Glendon,  etc., 
Min.,  etc.,  Co.,  113  N.  Car.  259;  Reiten- 
baugh  V.  Chester  Valley  R.  Co.,  21  Pa. 
St.  100;  Darlington  v.  U.  S.,  82  Pa.  St. 
382;  O'Hara  v.  Pennsylvania  R.   Co., 


25   Pa.   St.   445;    U.   S.   V.  Oregon   R., 
etc.,  Co.,  16  Fed.  Rep.  524. 

In  Thomas  v.  St.  Louis,  etc.,  R.  Co., 
164  111.  634,  it  is  held  that  when  there 
is  a  failure  to  agree  with  the  only  per- 
sons who  could  convey  any  title  to  the 
right  of  way,  there  is  an  absolute  im- 
possibility of  obtaining  such  right  of 
way  by  agreement;  and  no  allegation 
is  necessary  of  failure  to  agree  with 
other  parties  having  fully  an  interest 
in  the  property. 

In  U.  S.  V.  Oregon  R.,  etc.,  Co.,  16 
Fed.  Rep.  524,  the  court  says:  "  But  it 
is  objected  that  the  allegation  is  a  gen- 
eral one,  without  stating  when  the 
offer  to  purchase  was  made  and  refused 
or  what  was  the  price  offered.  How- 
ever, this  at  most  is  only  a  defective 
statement  of  a  material  fact,  for  which 
the  only  remedy  provided  by  the  Code 
of  Civil  Procedure  (section  84)  is  a  mo- 
tion to  make  more  definite  and  certain. 
As  the  allegation  stands,  proof  may  be 
made  under  it  of  all  the  particulars  im- 
plied in  it.  It  is  sufficient  to  support 
a  verdict." 

In  Iowa  and  West  Virginia,  it  seems 
that  the  allegation  of  inability  to  agree 
with  the  landowner  as  to  the  com- 
pensation is  not  necessary.  Hartley  v. 
Keokuk,  etc.,  R.  Co.,  85  Iowa  455; 
Charleston,  etc..  Bridge  Co.  v.  Corn- 
stock,  36  W.  Va.  263.  In  the  latter  case 
in  construing  section  7  of  chapter  52  of 
the  code  of  1891,  it  is  held  not  neces- 
sary for  the  applicant  in  his  petition  for 
condemnation  to  expressly  state  that  he 
cannot  agree  with  the  owner  on  terms 
of  purchase. 

Sufficient  statements  of  inability  to 
ag^ee  with  the  landowner  for  the  pur- 
chase of  real  estate  sought  to  be  con- 
demned: 

That  the  company  "has  not  been 
able  to  acquire  title  to  said  several 
tracts  *  *  *  from  the  persons  inter- 
ested therein  by  voluntary  grant  or 
otherwise."  Chicago,  etc.,  R.  Co.  v. 
Chamberlain,  84  111.  333. 
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wholly  unable  to  obtain  from  such  owners,  or  any  part  of  them,  any 
right  in  or  upon  or  to  the  use  of  said  premises,  being  those  herein- 
after described. 


"That  the  petitioner  was  unable  to 
agree  with  the  defendant  as  to  the 
proper  or  just  compensation  to  be  paid 
to  it  for  the  joint  use  of  said  property." 
Lake  Shore,  etc.,  R.  Co.  v.  Baltimore, 
etc.,  R.  Co.,  149  111.  272. 

"That  petitioner  has  not  been  able 
to  acquire  title  to  the  land  by  purchase 
because  the  owner  refused  to  sell." 
Cincinnati,  etc.,  R..  Co.  v.  Bay  City, 
etc.,  R.  Co.,  106  Mich.  473. 

And  in  Matter  of  New  York,  etc.,  R. 
Co.,  64  How.  Pr.  (N.  Y.  Supreme  Ct.) 
2x6,  it  was  held  that  a  statement  in 
substance  to  the  effect  that  the  price 
asked  by  the  owners  is  excessive,  suf- 
ficiently assigns  a  reason  for  the  in- 
ability of  the  company  to  acquire  the 
title,  the  court  holding  that  it  was  not 
necessary  to  give  in  the  petition  a  his- 
tory of  the  negotiations,  or  to  state 
the  evidence  from  which  it  derived  the 
fact  of  inability  to  agree  by  reason  of 
an  excessive  price  being  asked. 

Insufficient  statements  of  inability  to 
agree  with  the  landowner  with  respect 
to  the  compensation  to  be  paid  for  the 
land  sought  to  be  condemned: 

"  Having  located  the  line  and  route 
of  its  said  proposed  extension  of  road 
over  the  lands  and  premises  herein- 
after described,  and  having  attempted 
and  failed,  and  being  unable  to  agree 
with  respondent  in  regard  to  the  terms 
of,  or  in  regard  to  the  compensation 
therefor."  Lake  Shore,  etc.,  R.  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  116  Ind.  578. 

"Upon  information  and  belief,  that 
your  petitioner  has  not  been  able  to 
acquire  title  to  the  real  estate  so  taken 
as  aforesaid,  and  is  unable  to  agree  for 
the  purchase  thereof  with  the  persons 
who  own  or  have,  estates  or  interests  in 
the  said  real  estate,  and  the  reason  of 
such  inability  is  that  they  will  not  sell 
the  same  to  your  petitioner  for  a  rea- 
sonable compensation."  Metropolitan 
El.  R.  Co.  V.  Dominick,  55  Hun  (N.  Y.) 
198. 

And  in  Matter  of  Marsh,  71  N.  Y.  315, 
the  court  says:  "The  law  is  jealous 
of  the  rights  of  property,  and  will  not 
permit  them  to  be  invaded  under  the 
right  or  color  of  eminent  domain,  ex- 
cept upon  necessity,  and  when  title 
cannot  be  acquired  by  purchase,  and 
with  the  consent  of  the  owner.  Hence, 
the  statute  requires  that  it  should  ap- 
pear as  a  jurisdictional  fact  that  the 
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petitioner  '  has  not  been  able  to  acquire 
title  thereto,  and  the  reason  of  such  in- 
ability.' The  reasons  of  the  inability 
are  to  be  stated,  that  the  court  may  de- 
termine their  sufficiency,  and  also  that 
the  owner  of  the  land  may  negative 
and  disprove  them.  The  Drainage  Act 
authorizes  the  application  when  the 
commissioners  cannot  agree  with  the 
owner  upon  the  compensation  and 
damages  to  which  he  is  entitled.  The 
reasons  why  an  agreement  cannot  be 
made  may  be  various  —  the  infancy, 
idiocy,  coverture  or  absence  of  the 
owners,  as  well  as  the  difference  of 
views  as  to  the  actual  damages  to  the 
land,  and  the  compensation  to  which 
the  owner  is  entitled.  But  the  statute 
is  imperative  that  the  reason  why  an 
agreement  is  impossible  must  be  stated, 
and  this,  like  every  other  material  alle- 
gation, is  traversable,  and  upon  being 
disproved,  the  jurisdiction  fails.  The 
petition  is  defective  in  not  stating  the 
reasons  of  the  inability  of  the  commis- 
sioners to  agree  with  the  landowners. 
New  York,  etc.,  R.  Co.  v.  Godwin,  12 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  21." 

Following  the  language  of  the  statute  is 
sufficient  in  an  allegation  as  to  inability 
to  agree  with  the  landowner  as  to  com- 
pensation. Cory  V.  Chicago,  etc.,  R. 
Co.,  100  Mo.  282;  Tucker  z/.  Erie,  etc., 
R.  Co.,  27  Pa.  St.  281;  Reed  z/.  Ohio, 
etc.,  R.  Co.,  126  111.  48;  Fore  v.  Hoke, 
48  Mo.  App.  254. 

Seasons  why  the  parties  are  unable  to 
agree  as  to  the  compensation  should  be 
stated  in  Michigan  and  New  York. 
Grand  Rapids,  etc.,  R.  Co.  v.  Weiden, 
69  Mich.  572;  In  re  Metropolitan  El. 
R.  Co.,  (Supreme  Ct.)  12  N.  Y.  Supp. 
506. 

Incapacity  to  consent  on  the  part  of  the 
landowner  may  be  alleged  in  lieu  of 
an  allegation  of  inability  to  agree  with 
him.  Lieberman  v.  Chicago,  etc.. 
Rapid  Transit  R.  Co.,  141  111.  140. 

In  Reitenbaugh  v.  Chester  Valley  R. 
Co.,  21  Pa.  St.  100,  it  is  held  that  a 
petition  should  set  out  the  fact  that 
they  cannot  agree  as  to  the  compensa- 
tion or  that  the  owner  is  absent  or 
legally  incapacitated  to  contract,  and 
the  statement  of  the  fact  should  be 
verified  by  affidavit. 

Infant  Landowners.  —  In  Brown  v, 
Rome,  etc.,  R.  Co.,  86  Ala.  206,  in  a 
proceeding  to  condemn  land  owned  by 
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X.  That  the  value  of  said  property  to  be  condemned  is  the  sum  of 
twenty-five  thousand  dollars.^ 

XI.  That  it  is  the  intention  of  your  petitioner  in  good  faith  to 
complete  the  work  or  improvement  for  which  the  said  property  is 
condemned.2 


infants,  it  is  held  that  under  the  for- 
mer statute  the  petition  must  allege  an 
unsuccessful  attempt  to  purchase  the 
right  of  way  from  their  guardian  or 
trustee,  or  the  fact  that  they  have  none, 
but  that  under  the  amended  charter  of 
the  railroad  petitioner  such  averment 
is  not  required. 

That  landowner  is  absent  or  unknown 
may  be  alleged  in  the  petition  in  lieu  of 
the  fact  of  inability  to  agree  with  him 
as  to  the  compensation.  Reitenbaugh 
V.  Chester  Valley  R.  Co.,  21  Pa.  St.  100. 

In  Pennsylvania  R.  Co.  v.  Porter,  29 
Pa.  St.  165,  it  is  held  that  where  the 
petition  omits  to  state  the  absence  of 
the  owner  from  the  state  or  the  in- 
ability of  the  owner  and  the  company  to 
agree  upon  the  damages,  the  defect  may 
be  obviated  by  an  amended  petition 
filed  before  the  view  is  had. 

1.  The  value  of  the  property  to  be  con- 
demned should  be  stated.  N.  Y.  Code 
Civ.  Proc,  §  3360.  See  also  list  of 
statutes  cited  supra,  note  I,  p.  563; 
Colorado  Cent.  R.  Co.  v.  Allen,  13 
Colo.  229. 

2.  Allegation  of  Good  Faith.  —  A  state- 
ment that  it  is  the  intention  of  the  peti- 
tioner in  good  faith  to  complete  the 
work  or  improvement  for  which  the 
property  is  to  be  condemned  should  be 
stated.  N.  Y.  Code  Civ.  Proc,  §  3360. 
See  also  list  of  statutes  cited  supra, 
note  I,  p.  563. 

In  Rochester  R.  Co.  v.  Robinson,  133 
N.  Y.  242,  the  court  says:  "It  is  ob- 
jected to  this  form  of  pleading  that  it 
does  not  state  facts,  but  only  the  legal 
conclusions  of  the  pleader,  and  that  it 
is,  therefore,  insufficient  to  confer  juris- 
diction upon  the  court  to  proceed  with 
the  matter  and  enter  final  judgment  of 
condemnation.  We  do  not  think  the 
objection  is  tenable.  It  is  a  sufficient 
answer  to  such  a  criticism  that  the 
whole  proceeding  is  regulated  by  stat- 
ute, and  that  upon  this  point  the  law 
has  defined  with  precision  and  exact- 
ness the  form  and  substance  of  the 
allegation  required.  The  legislature 
does  not  seem  to  have  left  any  room  for 
doubt  or  construction  upon  the  subject. 
The  section  begins  with  a  declaration 
that  the  proceeding  shall   be  initiated 


by  the  presentation  of  a  petition,  which 
shall  set  forth  certain  specified  facts 
enumerated  in  subdivisions  one  to  six 
inclusive,  and  wherever  a  general  state- 
ment is  regarded  as  insufficient,  care 
has  been  taken  to  provide  that  facts 
shall  be  stated  in  detail,  as  where  the 
name  or  place  of  residence  of  an  owner 
cannot,  after  diligent  inquiry.be  ascer- 
tained, it  may  be  so  averred  '  with  a 
specific  statement  of  the  extent  of  the 
inquiry  which  has  been  made.'  But 
when  subdivision  7  is  reached  a  marked 
change  in  the  phraseology  and  gram- 
matical construction  of  the  section  oc- 
curs. Instead  of  requiring  specific 
facts  to  be  stated,  it  is  provided  that  the 
petition  shall  contain  'a  statement  that 
it  is  the  intention  of  the  plaintiff, 
in  good  faith,  to  complete  the  work  or 
improvement  for  which  the  property  is 
to  be  condemned,  and  that  all  the  pre- 
liminary steps  required  by  law  have 
been  taken  to  entitle  him  to  institute  the 
proceeding.' 

This  change  is  significant,  and  was 
evidently  intentional,  and  we  are  not 
at  liberty  to  import  into  the  paragraph 
provisions  and  requirements  which  the 
framers  of  the  law  have  purposely 
omitted  from  it.  While  the  plaintiff 
might,  if  he  should  so  elect,  set  forth 
the  several  acts  done  by  him  which  con- 
stitute the  preliminary  steps  referred 
to,  yet  he  may  adopt  the  language  of 
the  statute,  and  in  the  concise  form 
there  prescribed  tender  an  issue  to  the 
defendant  upon  this  branch  of  his  case. 
The  latter  cannot  be  prejudiced  by  such 
a  practice.  What  the  law  requires  the 
plaintiff  to  do  before  the  commence- 
ment of  the  proceeding  is  as  well  known 
to  the  one  party  as  the  other.  If  the  de- 
fendant has  knowledge  that  any  prelimi- 
nary step  required  has  not  been  taken, 
he  can,  under  section  3365,  put  the 
allegation  in  issue  by  a  specific  denial 
or  by  including  it  in  a  general  denial  of 
all  the  averments  of  the  petition,  or  if 
he  has  no  knowledge  or  information 
sufficient  to  form  a  belief  upon  the  sub- 
ject, by  a  denial  in  that  form,  and  thus 
compel  the  plaintiff  to  make  proof  of 
compliance  with  all  the  statutory  re- 
quirements or   fail  in   the  proceeding. 
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XII.  That  all  the  preliminary  steps  required  by  law  have  been 
taken  to  entitle  your  said  petitioner  to  institute  these  proceedings.^ 

Wherefore,  your  petitioner  demands  that  it  may  be  adjudged  that 
the  public  use  requires  the  condemnation  of  the  real  property  here- 
inabove described,  and  that  your  said  petitioner  be  entitled  to  take 
and  hold  such  property  for  the  public  use  specified  upon  making 
compensation    therefor,    and    that   commissioners   of   appraisal    be 


An  allegation  of  this  kind  is  not  cor- 
rectly described  as  a  conclusion  of  law. 
It  is  the  averment  of  a  fact,  one,  it  is 
true,  which  is  a  deduction  from  other 
facts  known  to  the  pleader  to  have  an 
existence.  It  is  what  is  aptly  described 
as  a  resultant  fact  or  a  conclusion  of 
fact,  and  it  is  such  facts  and  not  evi- 
dentiary facts,  which  should  be  alleged 
in  a  pleading.  Badeau  v.  Niles,  9  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  48." 

In  Erie,  etc  ,  R.  Co.  v.  Welch,  i  N.  Y. 
App.  Div.  140,  a  petition  was  held  de- 
fective made  by  a  railroad  corporation 
which  did  not  state  that  it  is  the  inten- 
tion of  the  plaintiff  in  good  faith  to 
•complete  the  work  or  improvement  for 
which  the  property  is  to  be  condemned 
as  required  by  subdivision  7  of  section 
3360  of  the  Code  of  Civil  Procedure. 

1,  That  all  preliminary  steps  required 
by  law  have  been  taken  to  entitle  peti- 
tioner to  institute  the  proceeding  should 
be  alleged.  N.  Y.  Code  Civ.  Proc,  $5 
3360.  See  also  list  of  statutes  cited 
supra,  note  i,  p.  563. 

A  case  within  the  provisions  of  the 
statute  must  be  set  out,  as  also  all  the 
facts  necessary  to  the  maintenance  of 
proceedings  of  condemnation.  Charles- 
ton, elc.  Bridge  Co.  z/.  Comstock,  36 
W.  Va.  263;  Spofford  v.  Bucksport, 
etc.,  R.  Co.,  66  Me.  26;  Matter  of 
Marsh,  71  N.  Y.  315;  Clay  v.  Penoyer 
■Creek  Imp.  Co.,  34  Mich.  204;  Dur- 
ham, etc.,  R.  Co.  V.  Richmond,  etc.,  R. 
Co.,  106  N.  Car.  16. 

Authority  to  acquire  lands  must  be 
stated  in  the  petition.  Lake  Shore,  etc., 
R.  Co.  V.  Baltimore,  etc.,  R.  Co.,  149 
111.  272;  In  re  Montgomery,  48  Fed. 
Rep.  896. 

In  Chicago,  etc..  R.  Co.  v.  Pontiac, 
i6g  111.  155,  it  is  held  that  a  condemna- 
tion petitiort  to  extend  a  public  street 
across  a  railroad  sufficiently  shows  the 
petitioner's  right  to  condemn,  where  a 
copy  of  the  ordinance  authorizing  the 
improvement,  certified  by  the  city  clerk 
under  the  corporate  seal  of  the  city,  is  at- 
tached to  and  made  part  of  the  petition. 

In  London  v.  Sample  Lumber  Co., 
-gi  Ala.  606,  the  court   says:  "The   ap- 


plication avers,  in  general  terms,  that 
the  applicant  was  incorporated  under 
the  laws  of  this  State,  and  that  the  in- 
terest sought  to  be  condemned  '  is 
desired  and  needed  by  said  company 
for  the  use  or  purpose  of  surveying, 
locating,  building,  constructing  and 
operating  a  railroad,  in,  on,  through  and 
across  said  land.'  The  rules  of  plead- 
ing require  that  the  application  shall 
show  that  the  corporation  seeking  con- 
demnation is  invested  with  the  power 
to  take  lands,  or  acquire  an  interest  or 
easement  therein,  for  some  of  the  uses 
for  which  private  property  may  be 
taken.  The  power  of  the  corporation 
to  construct  railroads  is  not  an  original 
and  general  power,  but  is  incidental 
and  accessorial  to  the  main  busi- 
ness and  purposes  of  the  corporation  — 
manufacturing  or  mining,  or  both  — 
and  only  arises  for  the  purpose  of 
making  a  connection  between  some  two 
or  more  of  the  points  specified  in  the 
statute.  Therefore,  in  order  to  show 
the  power  of  the  applicant  to  take  lands, 
or  to  acquire  an  interest  or  easement 
therein  for  a  right  of  way,  the  appli- 
cation should  show  expressly,  or  by 
clear  implication,  that  the  acquisition 
of  the  right  of  way  is  for  the  purpose 
of  locating,  constructing  and  operating 
a  railway  whereby  a  connection  may  be 
made  between  some  two  or  more  of 
the  places  designated  in  the  statute  as 
the  terminal  points." 

Application  to  Acquire  Additional  lands. 
—  In  Matter  of  New  York  Cent.,  etc., 
R.  Co.,  33  Hun  (N.  Y.)  274,  it  is  held 
that  where  the  railroad  company  seeks 
to  acquire  additional  land,  it  is  suffi- 
cient if  the  petition  alleges  that  the 
company  owns,  operates  or  leases  any 
railroad  operated  by  steam,  and  need 
not  set  forth  all  the  facts  which  must 
be  alleged  in  proceedings  to  acquire 
land  for  an  original  route,  nor  need  the 
formal  resolution  of  the  board  of  di- 
rectors be  shown,  as  the  institution  of 
the  proceedings  upon  a  petition  duly 
verified  by  its  assistant  president  is 
sufficient  to  show  the  determination  of 
the  company. 


7  E.  of  F.  P.— 37. 
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appointed  to  ascertain  the  compensation  to  be  made  to  the  owners 
for  the  property  so  taken.  ^ 

(jConcluding  with  the  signature  of  attorney^  and  verification?^ 


1.  Prayer  for  Belief.  —  The  petition 
should  contain  a  demand  for  relief  that 
it  may  be  adjudged  that  the  public  use 
requires  the  condemnation  of  the  real 
property  described,  and  that  the  peti- 
tioner is  entitled  to  take  and  hold  such 
property  for  the  public  use  specified, 
upon  making  compensatipn  therefor, 
and  that  commissioners  of  appraisal 
be  appointed  to  ascertain  the  compen- 
sation to  be  made  to  the  owner  for  the 
property  so  taken.  N.  Y.  Code  Civ. 
Proc,  ^  3360.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  563. 

In  Townsend  v.  Chicago,  etc.,  R. 
Co.,  gi  111.  545,  the  court  says:  "There 
is  no  force  in  the  objection  that  the  pe- 
tition asks  that  the  commissioners 
determine  the  damages  which  the 
owner  will  sustain,  while  the  statute 
requires  them  to  ascertain  damages 
which  the  owners  have  sustained.  It 
is  evident  that  the  statute  intended  the 
damages  to  be  as  well  for  the  occupa- 
tion already  begun  as  that  to  continue, 
and  such  is  the  meaning  of  the  peti- 
tion. Both  contemplated  reimburse- 
ment to  the  owner  for  the  injury  he 
might  sustain  by  the  use  of  his  land 
for  that  purpose." 

In  McCollister  v.  Shuey,  24  Iowa  362, 
it  is  held  that  a  petition  which  asks 
"  the  appointment  of  a  commissioner  to 
open  a  road,"  instead  of  following  the 
language  of  the  statute  and  asking  for 
"the  establishment  of  a  road,"  is  a 
substantial  compliance  with  the  statute. 

Petitioner  Cannot  Claim  Title. — In  Colo- 
rado Midland  R.  Co.  v.  Croman,  r6 
Colo.  381,  it  is  held  that  a  railroad  com- 
pany, in  proceedings  to  condemn  land, 
cannot  at  the  same  time,  in  the  same 
suit  and  petition,  set  up  a  title  in  fee  in 
itself  and  ask  an  adjudication  upon  it, 
since  its  right  to  ask  condemnation  de- 
pends on  the  fact  that  the  property 
belongs  to  another. 

2.  Signing  Application.  —  See  for  illus- 
trations of  signatures,  infra.  Forms 
Nos.  8331  to  8342;  also  the  title  Com- 
plaints, vol.  4,  p.  1019,  and  the  title 
Petitions. 

The  petition  may  be  signed  by  the 
petitioner  or  his  attorney.  Gammell 
V.  Potter,  2  Iowa  562.  Or  agent. 
Sharett's  Road.  8  Pa.  St.  89. 

Who  may  Sign  for  Corporation. —  In 
Skinner  v.  Lake  View  Ave,  Co.,  57  111. 


151,  it  is  held  that  the  statute  which 
says  "  Directors  may  present  petition  '* 
is  fully  complied  with  when  the  petition 
is  signed  by  the  corporation  by  its 
attorney,  and  that  in  all  suits  and  pro- 
ceedings the  corporate  name  must  be 
used  and  not  the  names  of  the  directors. 

Petition  must  be  signed  by  attorney 
of  petitioner,  when  petitioner  is  a 
corporation.  Tucker  v.  Erie,  etc.,  R. 
Co.,  27  Pa.  St.  281. 

Seal.  —  In  Tucker  v.  Erie,  etc.,  R.  Co., 
27  Pa.  St.  281,  it  is  held  that  the  signa- 
ture of  the  attorney  of  the  railroad 
company  is  sufficient  to  a  petition  and 
that  the  corporate  seal  to  such  petition 
is  the  highest  evidence  of  its  authen- 
ticity. 

3.  Verification. —  See  the  title  Verfica- 
TiONs;  also  list  of  statutes  cited  supra, 
note  I,  p.  563. 

Petition  must  be  verified,  when  the 
statute  so  requires.  Matter  of  Metro- 
politan El.  R.  Co.,  (Supreme  Ct.)  26 
N.  Y.  St.  Rep.  968. 

In  Gammell  v.  Potter,  2  Iowa  562, 
under  a  statute  which  did  not  require 
a  petition  authorizing  condemnation 
proceedings  for  a  mill-dam  to  be  sworn 
to,  it  was  held  sufficient  if  signed  by 
counsel. 

In  Chappell  v.  U.  S.,  160  U.  S.  499, 
the  court  says:  "  The  provision  of  the 
Maryland  statute,  that  a  petition  in  the 
county  court  shall  be  verified  by  affi- 
davit of  the  agent  of  the  United  States, 
is  inapplicable  to  a  petition  presented 
to  a  court  of  the  United  States  by  the 
officer  designated  in  the  act  of  Con- 
gress. And  the  provision  requiring  a 
sheriff's  jury  to  reduce  to  writing,  and 
to  return  to  the  clerk  of  the  court,  the 
testimony  taken  before  them,  has  na 
application  to  a  trial  had  and  evidence 
taken  before  the  court  itself." 

Who  may  Verify  for  Corjraration.  —  Gen- 
eral land  agent  of  a  corporation  may 
verify  the  petition.  Matter  of  New 
York,  etc.,  R.  Co.,  33  Hun  (N.  Y.)  148. 

Where  verification  is  required  and  a 
corporation  is  the  petitioner,  only  its 
officers  or  agents  can  verify  the  petition. 
Matter  of  Metropolitan  El.  R.  Co.,  (Su- 
preme Ct.)  26  N.  Y.  St.  Rep.  968. 

Where  a  petition  was  verified  by  the 
company's  attorney  and  the  verification 
stated  that  he  was  its  duly  authorized 
attorney  and  agent  appointed  by  it  to 
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verify  in  its  behalf  petitions' in  such 
proceedings,  the  court  held  that  the 
affiant  was  an  officer  of  the  corporation 
within  the  meaning  of  the  provision  of 
the  New  York  Code  Civ.  Proc,  §  525, 
which  requires,  where  the  party  is  a 
domestic  corporation,  that  a  pleading 
in  its  behalf  shall  be  verified  "  by  an 
officer  thereof; "  and  so  that  there  was 
the  sufficient  complying  with  the  pro- 
vision (section  3366)  which  requires  such 
petition  to  be  verified  in  the  same  form 
and  by  the  same  persons  as  pleadings 
in  a  court  of  record.  Matter  of  St. 
Lawrence,  etc.,  R.  Co.,  133  N.  Y.  270. 

In  Winnebago  Furniture  Mfg.  Co.  v. 
Wisconsin  Midland  R.  Co.,  81  Wis.  389, 
it  is  held,  in  condemnation  proceedings 
by  a  railroad  company,  that  the  signing 
and  verification  of  the  petition  by  the 
attorney  for  the  railroad  company  is 
sufficient. 

Omission  of  Month,  —  The  jurat  to  a 
verification  of  the  petition  is  not  bad 
by  reason  of  the  omission  of  the  month 
in  which  the  petition  was  sworn  to. 
Updegraff  v.  Palmer,  107  Ind.  iSi. 

Precedents.  —  Besides  the  precedents 
of  applications  given  infra.  Forms  Nos. 
8331  to  8342,  applications  are  set  out  in 
full  or  in  part  in  the  following  cases: 

Massachusetts. — Winnisimmet  Co.  v. 
Grueby,  iii  Mass.  543. 

New  Jersey.  —  Cheyney  v.  Atlantic 
City  Water  Works  Co.,  55  N.  J.  L.  235. 

New  York.  — Burk  v.  Ayers,  19  Hun 
(N.  Y.)  18. 

Virginia.  —  Pitzer  v.  Williams,  2 
Rob.  (Va.)  241,  setting  out  the  follow- 
ing petition:  "To  the  worshipful  the 
County  Court  of  Alleghany.  The  peti- 
tion of  Elisha  B.  Williams  respectfully 
represents,  that  your  petitioner  is  the 
owner  of  a  lot  of  land  \y\vi%c,VL  Jackson' s 
river  at  the  town  of  Covington  in  said 
county,  on  which  he  has  erected  a 
carding  machine,  which  has  heretofore 
been  in  operation  to  some  extent,  and 
has  proved  greatly  beneficial  to  the  pub- 
lic. Your  petitioner  finds  it  necessary, 
in  order  to  the  successful  operation  of 
said  machine,  to  erect  a  dam  across  the 
river,  and  to  abut  the  same  against  the 
lands  of  Mrs.  Jane  Pitzer,  opposite  to 
his  aforesaid  lot.  He  believes  that  a 
dam  one  foot  high  would  be  sufficient 
to  answer  his  purpose,  and  that  such  a 
dam  could  do  no  material  damage, 
either  to  the  lands  of  Mrs.  Pitzer  or  to 
any  of  the  proprietors  of  the  lands 
above  or  below,  and  that  it  could  not 
Drove  a  public  annoyance  in  any  way. 
Your  petitioner  has  obtained  the  con 


sent  of  the  president  and  directors  of 
the  James  River  and  Kanawa  Company 
according  to  law,  and  prays  that  your 
worships  will  award  him  a  writ  of  ad 
quod  damnum,  and  that  such  other 
proceedings  may  be  had  in  the  prem- 
ises as  the  law  requires,  to  authorize 
him  to  erect  a  dam  of  the  foregoing 
description.     Elisha  B.   Williams.'" 

West  Virginia.  —  Pittsburg,  etc.,  R. 
Co.  V.  Benwood  Iron  Works,  31  W.  Va. 
710,  setting  out  in  substance  the  follow- 
ing: "  Plaintiff  states  that  it  is  a  cor- 
poration organized  and  existing  under 
the  laws  of  the  state  of  West  Virginia 
and  is  incorporated  by  statute  54  of  the 
acts  of  the  legislature  of  186S  for  the 
purpose  of  constructing  a  railroad  from 
Holiday's  Cove  in-  Brooke  county  and 
town  of  Wellsburg  and  thence  to  the 
city  of  Wheeling  and  under  the  provi- 
sions of  said  act  of  incorporation  is 
subject  to  all  the  provisions  and  enti- 
tled to  all  the  benefits  now  conferred 
by  law  upon  internal  improvement 
companies,  especially  to  chapters  56, 
57  and  61  of  West  Virginia.  Plaintiff 
alleges  that  it  has  constructed  its  rail- 
road to  Benwood  in  Alarshall  county; 
that  recently  and  since  the  construction 
of  said  railroad  a  corporation  known 
and  called  the  '  Wheeling  Steel  Works 
Company'  has  erected  a  steel-plant  or 
works  in  the  said  city  of  Benwood'in  said 
county,  which  plant  lies  next  east  of 
the  Benwood  Iron-  Works.  Said  Steel- 
Company  produces  large  quantities  of 
steel  and  consumes  large  amounts  of 
material,  and  plaintiff's  said  road  is 
now  unable  to  transport  any  of  said 
steel  or  material  by  reason  of  its  hav- 
ing no  track  reaching  to  or  into  said 
steel-works.  In  order  to  reach  said 
steel-works,  by  a  track  or  switch  lead- 
ing from  its  main  track,  plaintiff  avers 
it  is  necessary  to  take  certain  lands 
hereinafter  fully  described.  Said  switch 
or  track  is  to  be  constructed  for  the 
purpose  of  transporting  freights  to  and 
from  said  steel-works  over  plaintiff's 
said  railroad.  That  the  railroad  so 
constructed  is  now  owned  by  plaintiff 
and  is  used  and  operated  for  the  trans- 
portation of  passengers  and  freight  un- 
der and  in  accordance  with  the  laws 
of  the  state  of  West  Virginia  and  for  all 
the  public  uses  imposed  upon  railroads 
by  such  laws.  Plaintiff  now  desires 
and  intends  in  accordance  with  law 
and  in  the  exercise  of  the  further  au- 
thority conferred  upon  it  by  its  charter 
and  the  laws  of  this  state  to  build  and 
construct  a  branch  railroad  and  lateral 
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b.  By  Landowner.' 
Form  No.  8331. 

(Precedent  in  Walker  v,  Boston,  etc.,  R.  Co.,  3  Cush.  (Mass.)  5.) 
To  the  Hon.  County  Commissioners  for  the  County  of  Middlesex^ 
at  their  meeting  to  be  held  at  Cambridge  on  the  twenty-fifth  day  of 
March,  18^,  by  adjournment  from  th^  first  Tuesday  oi  January,  i8^5. 
The  petition  of  Lucy  J.  Walker  of  Charlestown,  in  said  county, 
respectfully  represents:  That  at  a  special  meeting  of  your  Honors 
held  at  Charlestown  in  said  county,  on  the  fourteenth  of  November  last, 
she  presented  her  petition  for  an  appraisement  of  damages  against 


work,  not  exceeding  two  miles  in  length, 
from  a  point  on  its  main  line  in  the  city 
of  Benwood  SiwA  some  distance  north  of 
the  nail  factory  of  the  Benwood  Iron- 
Works  to  a  point  opposite  and  west  of 
the  southern  end  of  the  steel-mill  of  the 
Wheeling  Steel  Works ^  also  in  the  city 
of  Benwood.  The  branch  railroad  and 
lateral  work  so  to  be  constructed  by 
plaintiff  is  to  be  a  public  highway  and 
free  to  all  persons  for  the  transporta- 
tion of  their  persons  and  property 
thereon  under  such  regulations,  as  may 
be  prescribed  by  law,  and  is  to  be  for 
public  use.  The  description  of  the  first 
lot  sought  to  be  taken  is  as  follows: 
(describing premises),  containing  an  area 
of  twenty-four  one-hundredths  of  an  acre, 
more  or  less.  The  second  parcel  is  also 
described  in  like  manner  and  contains 
an  area  of  nineteen  one-hundredths  of  an 
acre.  A  plat  is  exhibited  with  the  pe- 
tition, which  shows  the  exact  location 
of  the  land  sought  to  be  taken  and  is 
made  a  part  of  the  petition.  The  peti- 
tion shows,  that  the  whole  of  the  first 
parcel  of  land  is  owned  by  the  Benwood 
Iron-  Works,  a  corporation  under  the 
laws  of  West  Virginia  engaged  in  the 
manufacture  of  iron  and  nails;  that 
there  are  no  liens  on  said  parcels  of 
real  estate,  which  lie  open  and  unused 
with  no  buildings  or  other  improve- 
ments thereon;  that  plaintiff  is  unable 
to  agree  with  said  Benwood  Iron-  Works 
in  relation  to  the  price  of  said  parcel  of 
land,  the  said  company  refusing  to  sell 
it  for  any  price;  and  that  said  parcel  of 
land  is  necessary  for  the  construction 
of  plaintiff's  said  track.  The  plaintiff 
avers,  that  the  second  parcel  of  land  is 
partially  claimed  by  different  persons. 
The  north  60  feet  is  claimed  by  Mrs. 
Hannah  McMechen,  H.  B.  McMechen 
and  Eliza  McMechen  Mayes,  as  the 
devisees  in  fee  of  the  late  Hiram  Mc- 
Mechen, while  at  the  same  time  the 
Benwood  Iron-  Works  claims  to  be  the 
owner   thereof  in   fee,  and   the  city  of 


Benwood  claims,  that  it  constitutes  a 
part  of  one  of  the  public  streets  of  the 
city;  that  the  remainder  of  said  parcel 
of  land  is  claimed  in  fee  by  the  Ben- 
wood Iron-  Works.  Notice  was  served 
on  the  parties,  and  the  plaintiff  prays 
the  court  to  appoint  commissioners  to 
ascertain  the  just  compensation  to  the 
parties  owning  said  parcels  of  land 
sought  to  be  taken,  etc." 

1.  Indiana.  —  Horner's  Stat.  (1896),  ^ 
909. 

Massachusetts. — Pub.  Stat.  (18S2),  c. 
112,  ^  99,  c.  49,  §  32.  See  also  list  of 
statutes  cited  supra,  note  i,  p.  563. 

Sufficiency  of  the  Application,  Gen6r< 
ally.  —  Application  by  landowner  for 
writ  of  assessment  of  damages,  under 
the  statute  (Horner's  Ind.  Stat.  (1896), 
g  909)  for  the  appropriation  of  land  by 
railroad  company,  must  refer  to  the  law 
authorizing  the  taking  of  the  property, 
and  must  contain  a  precise  description 
of  the  land.  Midland  R.  Co.  v.  Smith, 
109  Ind.  488,  in  which  case  it  was  held 
that  describing  the  land  as  "  about  ten 
rods  north  of  the  centre  "  of  a  certain 
described  eighty-acre  tract,  and  that  it 
is  "a  strip  through  said  land,  running 
east  and  west  at  the  point  aforesaid 
about  ^«^  hundred  leet  wide,"  did  not 
sufficiently  comply  with  the  statute. 
See  also  notes  to  Form  No.  8330,  supra. 

Nature  of  the  injury  or  damage  which 
he  will  sustain  by  reason  of  the  appro- 
priation on  the  part  of  the  company 
should  be  shown.  Stone  v.  Heath,  135 
Mass.  561. 

Landowner's  title  to  land  should  be 
shown.  Schoff  v.  Upper  Connecticut 
River,  etc.,  Imp.  Co.,  57  N.  H.  110. 

Inability  to  Agree. — The  landowner's 
petition  against  the  company  need  not 
Allege  inability  on  the  part  of  the  com- 
pany and  the  landowner  to  agree  as 
to  the  compensation.  Farnsworth  v. 
Lime  Rock  R.  Co.,  83  Me.  440.  Said 
averment  is  necessary  only  when  the 
railroad  is  the  actor  in  the  proceedings. 
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the  Boston  and  Maine  Extension  Railroad  Company,  occasioned  by  the 
laying  out  and  constructing  the  railroad  of  said  company  over  and 
across  the  flats  appurtenant  to  the  wharf  estate  owned  by  your  peti- 
tioner, as  set  forth  in  her  said  petition,  when  and  where  your  Honors', 
having  viewed  the  premises,  heard  the  respective  parties.  And  at 
the  meeting  of  your  Honors,  held  at  said  Cambridge  on  t\\&  first  Tues- 
day oi  January,  i8^,  you  did  estimate  and  award  the  damages  sus- 
tained by  your  petitioner,  to  be  paid  her  by  said  company,  at  the  sum 
of  eight  hufidred  doUars,  with  costs  taxed  at  the  sum  oi  forty -five  dol- 
lars eighty-seven  cents.  That  your  petitioner  is  dissatisfied  >vith  said 
estimate,  and  wishes  to  have  her  said  damages  assessed  by  a  jury. 
Wherefore  she  prays  your  Honors  to  issue  your  warrant  for  a  jury  to 
assess  her  said  damages,  agreeable  to  the  statute  in  such  cases  made 
and  provided. 

[By  her  attorney,  Oliver  Ellsworth^ 

2.  For  Bridge  Purposes. 

Form  No.  8332.' 
Supreme  Court,  County  of  New  York. 


Hill  V.  Glendon,  etc.,  Min.,  etc.,  Co., 
113  N.  Car.  259.  See  also  note  to  Form 
No.  8330. 

1.  The  words  to  be  supplied  in  [  J 
are  not  found  in  the  reported  case,  but 
have  been  inserted  to  complete  the  form. 

Precedents  —  Massachusetts. —  Petition 
to  assess  damages  is  set  out  in  sub- 
stance in  Taft  v.  Com.,  158  Mass.  527; 
Cassidy  z/.  Oid  Colony  R.  Co.,  141  Mass. 
174;  Pinkerton  v.  Boston,  etc.,  R.  Co., 
109  Mass.  52S. 

Pennsylvania.  —  Petition  to  appoint 
persons  to  assess  damages  under  a 
special  act  is  set  out  in  Mifflin  v.  Har- 
risburg,  etc.,  R.  Co.,  16  Pa.  St.  184,  as 
follows: 

"  To  the  honorable  the  Judges  of  the 
Court  of  Common  Pleas  of  Lancaster- 
county,  Pennsylvania. 

The  petition  of  /.  H.  Mifflin  re- 
spectfully represents:  That  in  pur- 
suance of  the  provisions  of  the 
several  acts  of  Assembly,  supple- 
mentary to  the  act  of  incorporation 
of  the  Harrisburs;,  Portsmouth  Mount- 
joy  and  Lancaster  Railroad  CompanVy 
respectively  passed  on  the  i6th  day  of 
March,  A.  d.  1848,  Pam.  Laws  177;  the 
7th  day  of  .\pril,  a.  d.  1848,  Pam.  Laws 
373;  and  the  26th  day  of  January,  A.  i). 
1849,  Pam.  Laws  18;  the  said  company 
have  by  their  engineers  and  agents, 
surveyed  and  located,  and  are  now 
constructing  a  branch  of  their  road, 
commencing  at  a  point  on  the  said 
railroad,  near  the  junction  therewith 
of  the  turnpike  road  from  Marietta  to 


Portsmouth,  and  extending  to  and  con- 
necting with  the  Pennsylvania  Railway 
at  Columbia.  That  the  said  location 
passes  through  lands  ofy.  H.  Mijftin, 
in  the  borough  of  Columbia,  in  said 
county.  That  he  cannot  agree  with 
the  said  company  for  the  sale  of  such 
occupied  land,  nor  upon  the  compensa- 
tion to  be  made  to  him  for  the  dam- 
ages sustained.  He  therefore  respect- 
fully prays  the  court  to  nominate  and 
appoint  twelve  discreet  and  disinter- 
ested persons  of  the  said  county,  as  an 
inquest,  to  view  the  land  so  occupied, 
and  the  value  of  the  same,  and  to 
proceed  therein  according  to  the  pro- 
visions of  the  act  of  Assembly  incor- 
porating the  said  company,  passed 
June  9th,  1832,  Pam.  Laws  590,  and  of 
the  several  supplements  thereto  for 
that  purpose  enacted. 

And  he  will  ever  pray,  etc. 

/.  //.  Mifflin." 

In  this  case  the  owners  had  pre- 
viously accepted  compensation  for  the 
laying  of  a  turnpike  road  over  the  same 
ground  now  sought  to  be  occupied  by 
a  railroad,  and  it  was  held  that  re- 
lease did  not  estop  the  claim  for  con- 
sequential damages  from  railroad 
company  by  reason  of  the  construc- 
tion of  the  railroad. 

In  Church  v.  Northern  Cent.  R.  Co., 
45  Pa  St.  340,  is  also  set  out  a  petition 
for  viewers  to  assess  damages  caused 
by  the  locomotion  of  a  railroad. 

2.  This  petition  was  copied  from  the 
record   of   the  case.     See   also   list  of 
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^  Petition. 


In  the  Matter  of  the  Application  of  the  Neiv " 

York    and  Long   Island  Bridge    Company^ 

plaintiff, 

against 
Patrick  Skelly  and  Lenox  Smith,   defendants, 

relative   to   acquiring    title    to    certain    real 

property  in  the  City  and  County  of  N eta  York. 
To  the  Supreme  Court  of  the  State  of  Ne7a  York  : 

The  above  named  plaintiff,  by  this  its  petition  alleges,  upon 
information  and  belief: 

First.  That  New  York  and  Long  Island  Bridge  Company  is  a  corpo- 
ration duly  created  by  and  existing  under  and  pursuant  to  Acts  of  the 
Legislature  of  the  State  of  New  York,  being  Chapter  395  of  the  Laws 
of  1867,  passed  April  16,  1867,  and  the  acts  amendatory  thereof  and 
supplemental  thereto,  being  Chapter  437  of  the  Laws  of  1871,  Chap- 
ter 426  of  the  Laws  of  1879,  Chapter  392  of  the  Laws  of  1885,  Chap- 
ter 411  of  the  Laws  of  1892  and  Chapter  212  of  the  Laws  of  1894,  to 
which  acts  the  plaintiff  prays  leave  to  refer,  hereby  making  the 
same  a  part  of  this  petition. 

That  the  articles  of  association  of  said  company,  made  and  exe- 
cuted in  due  form,  were  filed  and  said  company  became  a  body  cor- 
porate pursuant  to  said  act  on  the  10th  day  ol  June,  iS67. 

Second.  That  the  plaintiff  herein  was  created  a  body  corporate 
and  politic  by  the  name  of  New  York  and  Long  Island  Bridge  Com- 
pany, for  the  purpose  of  constructing  and  maintaining  a  permanent 
bridge  over  the  East  River  between  the  City  of  New  York  and  Long 
Island,  and  as  such  corporation  was  invested  with  all  the  powers  and 
privileges  and  subject  to  all  the  liabilities  conferred  and  imposed  by 
Title  IIL,  Chapter  18  of  Part  L  of  the  Revised  Statutes  of  the  State 
of  Neiu  York,  to  which  the  plaintiff  begs  leave  to  refer.  That  in  the 
year  \Z70  that  portion  of  Long  Island  upon  which  the  eastern  end  of 
the  said  bridge  must  necessarily  rest  in  conformity  with  said  Act  of 
1867,  was  constituted  a  municipality  under  the  name  oi  Long  Island 
City. 

Third.  Under  and  by  virtue  of  said  acts  the  plaintiff  was  invested 
and  still  is  invested  with  the  power  to  purchase,  acquire  and  hold 
as  much  real  estate  as  may  be  necessary  for  the  site  of  said  bridge 
and  of  all  abutments,  approaches,  walls,  toll-houses  and  other 
structures  proper  to  said  bridge  and  for  the  opening  of  suitable 
avenues  of  approach  to  said  bridge. 

Fourth.  That  in  and  by  said  acts  it  was  provided  as  follows:  {set- 
ting out  provisions').^ 

That  in  and  by  said  acts  it  was  further  provided  as  follows:  {set- 
ting out  provisions).^ 

statutes  cited  supra,  note  i,  p.  563.  and  between      Thirty-second     and     Nivety- 

notes  to  Form  No.  8330,  supra.  second  streets  as  will    afford   and   give 

1.  The  provisions  referred  to  in  the  text  reasonable  grades  and   facility  of  ap- 

were   substantially    as    follows:    "The  proach." 

said  bridge  shall  *  *  *  cross  the  East  2.   The  further  provisions  referred  to  in 

River  and    B/ackwell's    Island    on    the  the  text  were  substantially  as   follows: 

reefs  or  rocks  south  of  the  same  at  right  "  The  said  bridge  shall  conform  strictly 

angles  to  the  two  channels  at  said  point  as  to  its  elevation  and  form,  the  method 
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To  which  said  Act  of  Congress  plaintiff  prays  leave  to  refer, 
together  with  the  Act  of  Congress  approved  March  14th,  1894,  and 
entitled  "An  Act  to  amend  'An  Act  authorizing  the  Construction  of 
a  Bridge  across  the  East  River  between  the  City  of  New  York  and 
Long  Island,'  approved  March  3rd,  1887,"  hereby  making  the  same 
a  part  of  this  petition  and  annexing  a  copy  hereto  and  marking  the 
same  "  Exhibit  A^  ^ 

That  as  preliminary  to  the  construction  of  said  bridge  the  plaintiff 
has  complied  fully  and  entirely  with  each  and  all  of  the  provisions 
set  forth  in  said  Acts  of  Congress,  and  previous  to  commencing  the 
construction  of  the  bridge,  did  submit  to  the  Secretary  of  War  a  plan 
of  said  bridge  with  a  detailed  map  of  the  river  at  the  proposed  site 
of  the  bridge,  and  for  the  distance  of  a  mile  above  and  below  the  site, 
exhibiting  the  depths  at  low  and  high  tide,  and  currents  at  all  points 
of  the  same,  together  with  all  such  other  information  touching  such 
bridge  and  river  as  was  deemed  requisite  by  the  Secretary  of  War  to 
determine  whether  the  said  bridge  when  complete  would  conform  to 
the  prescribed  conditions  of  the  said  Act  of  Congress  not  to  obstruct, 
impair  or  injuriously  modify  the  navigation  of  the  river.  That  pur- 
suant to  the  authority  conferred  upon  the  Secretary  of  War  by  the 
said  Act  of  Congress,  the  said  plan,  map  and  other  information  were 
■delivered  to  the  said  Secretary  of  War  and  received  by  him.  There- 
upon and  thereafter  the  said  Secretary  of  War  did,  in  the  month  of 
October,  iB87,  duly  approve  the  same,  and  thereafter  did  duly  notify 
the  plaintiff  that  he  approved  the  same;  that  the  said  bridge  about 
to  be  erected  by  the  plaintiff  and  for  the  purpose  of  accomplishing 
the  erection  and  maintenance  of  which  this  proceeding  is  brought, 
will  conform  strictly,  as  well  in  respect  to  its  elevation,  the  form  and 
method  of  its  construction  and  the  location  of  its  piers  and  anchor- 
ages, and  in  all  other  respects,  to  said  plan  and  location  as  approved 
by  the  Secretary  of  War. 

Fifth.  That  the  said  bridge  and  all  the  parts  thereof,  including  abut- 
ments, approaches,  walls,  toll-houses  and  other  structures  proper  to 
said  bridge,  and  for  the  opening  of  suitable  avenues  of  approach  to 
said  bridge,  for  the  purpose  of  accomplishing  the  erection  and  main- 
tenance of  which  this  proceeding  is  brought,  will  conform  strictly  to 
the  provisions  and  requirements  of  the  aforesaid  acts. 

Sixth'  The  plaintiff's  name  is  Ne7e'  York  and  Long  Island  Bridge 
Company.  Its  principal  place  of  business  is  No.  192  Broadway,  New 
York  City,  N.  Y.,  and  it  is  engaged  in  the  business  of  constructing 
and  maintaining  a  permanent  bridge  over  the  East  River  between  the 

of  its  construction,  and  location  of  its  "  Exhibit  A. 

piers  and  anchorages  to  the  plan  thereof  An  Act  authorizing  the  construction  of 
heretofore  approved  by  the  Secretary  of  a   bridge    across    the  East    River, 

War  of  the  United  States,  pursuant  to  between  the  City  of  New  York  and 

the  provisions  of  an  Act  of  Congress,  Long  Island. 

approved  March  3d,  1887,  entitled  'An  Be  it  enacted  by  the  Senate  and 
Act  authorizing  the  construction  of  a  House  of  Representatives  of  the  United 
bridge  across  the  East  River  between  the  States  of  America  in  Congress  as- 
City  of  New  York  and   Long  Island.' "  sembled:"  {setting  out  verbatim  copy  of 

1.  Exhibit   referred  to  in  the  text  is  act). 
as  follows: 
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City  of  New  York  and  Long  Island.     The  names  and  places  of  resi- 
dence of  plaintiff's  principal  officers  and  of  its  directors  are: 

Names.  Office.  Address. 

{setting  out  names  and  places  of  residence^. 

The  object  or  purpose  of  the  incorporation  of  the  plaintiif  is  the 
construction  and  maintaining  of  a  permanent  bridge  over  the  East 
River  between  the  City  of  New  York  and  Long  Island  City  with  all 
the  powers  and  privileges  and  subject  to  all  the  liabilities  conferred 
and  imposed  by  law. 

Seventh.  The  property  to  be  condemned  in  this  special  proceed- 
ing is: 

Parcel  No.  i:  {describing parcel^. 

Parcel  No.  2:  {describing parcel^. 

Eighth.  The  public  use  for  which  the  above  described  property  is 
required  is  for  the  construction  and  maintenance  of  a  permanent 
bridge  over  the  East  River  between  the  City  of  New  York  and  Long 
Islafid City,  more  specifically  described  as  follows: 

Parcel  No.  i.  Is  to  be  used  for  placing  thereupon  the  New  York 
entrance  to  the  way  for  wagons  and  pedestrians  over  said  bridge. 
According  to  the  plans  of  said  bridge,  adopted  as  herein  set  forth, 
said  wagon  and  pedestrian  way  is  to  start  upon  parcel  No.  i,  being 
at  the  northeast  corner  of  East  Sixty-fourth  street  and  Second  ?i\e.n\xe, 
and  will  rise  thence  gradually  by  proper  and  convenient  grades  to  the 
full  height  of  the  main  portion  of  the  bridge,  as  it  is  fixed  according 
to  the  plans  thereof,  and  will  attain  the  level  of  said  main  portion  at  or 
near  the  East  River.  The  said  main  portion  of  said  bridge,  carrying 
railroad  tracks  and  ways  for  pedestrians,  will  also  be  in  part  con- 
structed upon  and  over  said  lot.  This  location  for  the  commence- 
ment of  said  wagon  and  pedestrian  way  is  selected  as  being  that 
portion  of  land  to  be  acquired  for  the  purposes  of  this  corporation 
which  will  be  most  convenient  and  suitable  for  the  public  in  the  use 
of  said  bridge. 

Parcel  No.  2.  Is  to  be  used  for  placing  thereupon  the  New  York 
station  for  the  incoming  and  outgoing  trains  crossing  said  bridge, 
and  also  entrances  to  and  exits  from  said  station  foi"  passengers 
desiring  to  cross  said  bridge,  either  in  the  cars  or  on  foot.  The  main 
portion  of  said  bridge  carrying  railroad  tracks  will  also  be  in  part 
constructed  upon  and  over  said  parcel.  According  to  the  plans  of 
said  bridge  adopted  as  herein  set  forth  the  said  bridge  is  to  com- 
mence upon  said  parcel  No.  2,  being  on  the  easterly  side  of  Third 
avenue,  between  Sixty-fourth  and  Sixty-fifth  streets. 

This  location  for  commencement  of  said  bridge  and  the  erection 
of  said  station  is  selected  as  being  that  portion  of  land  to  be  acquired 
for  the  purposes  of  this  corporation  which  will  be  most  convenient 
and  suitable  for  the  public  in  the  access  to  and  the  use  of  said 
bridge. 

Ninth.  The  name  and  place  of  residence  of  the  person  who  is  the 
owner  of  the  property  above  described  as  Parcel  No.  i  is  Patrick 
Skelly,  who  resides  at  'Ho.  51  West  Sixteenth  street,  in  the  City,  County 
and  State  of  New  York. 

The  name  and  place  of  residence  of  the  person  who  is  the  owner  of 
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the  property  above  described  as  Parcel  No.  2  is  Lenox  Smith,  wha 
resides  at  No.  5  East  Seventeenth  street,  in  the  City,  County  and  State 
oi  New  York. 

Tenth.  The  plaintiff  has  been  unable  to  agree  with  the  owners  of 
said  real  property  or  either  of  them  for  the  purchase  of  the  same. 
The  reason  of  such  inability  is  that  the  plaintiff,  before  instituting 
this  special  proceeding,  attempted  to  purchase  said  property  and 
offered  to  each  of  said  owners  respectively  a  sum  of  money  which 
was  deemed  by  the  plaintiff's  officers  and  authorized  agents  reason- 
able compensation  therefor,  and  all  of  the  aforesaid  owners  have 
refused  to  sell  for  said  respective  sums  so  offered  to  them  and 
deemed  by  plaintiff's  officers  and  authorized  agents  reasonable  com- 
pensation therefor  as  aforesaid. 

Eleventh.  The  value  of  the  property  to  be  condemned  in  this 
special  proceeding  is 

For  Parcel  No.  i $30,000 

•For  Parcel  No.  2 60,900 

Twelfth.  It  is  the  intention  of  the  plaintiff  in  good  faith  to  com- 
plete the  work  or  improvement  for  which  the  said  property  is  to  be 
condemned,  and  all  the  preliminary  steps  required  by  law  have  been 
taken  to  entitle  it  to  institute  this  proceeding. 

Wherefore,  plaintiff  demands  that  it  may  be  adjudged  that  the 
public  use  requires  the  condemnation  of  the  real  property  described, 
and  that  the  plaintiff  is  entitled  to  take  and  hold  said  property  for 
the  public  use  herein  specified,  upon  making  compensation  therefor, 
and  that  Commissioners  of  Appraisal  be  appointed  to  ascertain  the 
compensation  to  be  made  to  the  owners  for  the  property  so  taken. 
Neza  York  and  Lo?tg  Island  Bridge  Company, 

By  William  G.  Bosworth, 

Vice-President. 
William  J.  Kelly, 

Attorney  for  the  Plaintiff, 

192  Broadway, 

New  York. 
(^Verification  by  vice-president.)^ 

1.  See  the  title  Verifications.  be  developed,  nor  can  said  agricultural 

For  Canal   Purposes.  —  In    Cummings  land  be  profitably  cultivated,    without 

V.     Peters,    56    Cal.    596,    which  was  a  water  brought  upon  the  same  by  arti- 

proceedingtocondemnastripof defend-  ficial    means.     That    said  canal    is  in- 

ant's  land  for  a  ditch  or  canal,  the  com-  tended  to  and  will  supply  this  want  by 

plaint  showed  among  other  things  that  the   sale  and   distribution   of  the    said 

■■  the  uses  for  which   said   water  is  in-  water  along  its  line  and  at  its  terminus, 

tended  and  designed  are  mining,   irri-  at  Thompson  s  Flat;  and  such  is  the  de- 

gation,  manufacturing,  and  household  sign  and  intention  of  the  plaintiff;  and 

and  domestic  purposes;  that  the  line  of  he  avers    that  it  is  of  public  use,  and 

said    canal    has  been  surveyed  and  lo-  that     he    is    in    charge    thereof.  *  *  * 

cated  upon  the  ground,  and  marked  out,  That   the    taking   of  a    portion    of  said 

etc.  *  *  *  That  along  said  line  of  canal  land  of  the  defendant   for  said  use  is 

there  are  many  valuable  mining  claims,  necessary,"  etc.     It  was  held  that  these 

and  a  large  body  of  undeveloped  min-  averments  brought  the  case  within  the 

ing  land,    besides    much    agricultural  provisions    of    Cal.   Code  Civ.     Proc, 

land.     That  said  mining  claims  cannot  t^  1238,  as  well  as  Cal.  Const.,  art.  14, 

be  worked,  nor  can   said  mineral  land  §  i. 
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3.  For  Cemetery  Pupposes.i 

Form  No.  8333.* 

yCommencing  as  in  Eorfn  No.  5921.)  Your  petitioners,  BenJ.  Fore, 
IVm.  Fore,  IV.  H.  Fore.,  John  Earpe  and  W.  M.  Stogsdill  respectfully 
state  that  the  following  described  real  estate:  (jiescribiug  the  premises)^ 
is  now  owned  by  user  for  twenty-nine  years,  and  is  now  used  and  has 
been  for  a  long  time  past,  to  wit,  twenty-nine  years,  by  the  public  of 
that  neighborhood  as  a  public  burial  ground;  that  your  petitioners 
are  now,  and  have  been  for  a  long  time  past,  residents  of  the  neigh- 
borhood, and  interested  in  said  burial  ground  and  its  enlargement; 
that  it  is  absolutely  necessary  for  the  convenience  of  the  public  of 
that  neighborhood  that  said  ground  be  enlarged.  Your  petitioners, 
therefore,  pray  that  the  land  within  the  following  metes  and  bounds, 
to  wit:  (^describing premises),^  be  condemned,  and  the  title  thereto  be 
vested  in  the  public  of  that  neighborhood,  for  the  purpose  of  an 
enlargement   of   said   burial   ground ;  ^    and   to   that    end    pray  the 


1.  The  general  statutory  provisions 
regulating  the  acquisition  of  land  by 
condemnation  proceedings  ordinarily 
govern  such  proceedings  to  acquire 
land  for  cemetery  purposes.  See  list 
of  statutes  cited  supra,  note  i,  p. 
563.  In  some  states,  however,  special 
statutes  exist  relating  to  cemeteries,  as 
for  instance: 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
^  650  etseq. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1871  et  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  0.  21,  §  9. 

Indiana.  —  Horner's  Stat.  (1896),  § 
3596a. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
«2,  §  10. 

Minnesota.  —  Stat.  (1894),  §  3096. 

Missouri.  —  Rev.  Stat.  (1889),  §  1465. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  377,  §  7  ^^  seq. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
355,  §  33  ei  •?<??•,  P-  359.  §  5i  et  seq. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

3573. 

67rt/4.  —  Rev.  Stat.  (1898),  §  3588. 

Vermont.  —  Stat.  (1894),  S  3607  et  seq. 

Virginia.  —  Code  (1887),  §  1413  et  seq. 

Wisconsin.  —  Stat.  (1898),  §  1454a  et 
seq. 

2.  This  petition  is  substantially  the 
one  used  in  Fore  v.  Hoke,  48  Mo.  App. 
254. 

Consult  also  notes  to  Form  No.  8330, 
supra,  and  list  of  statutes  cited  supra, 
note  I,  p.  563. 

3.  The  description  of  the  premises 
referred  to  in  the  text  is  as  follows: 
"Situated  on  the  southeast  quarter  of 


the  northwest  quarter  of  section  twenty 
seven  {sf)  in  township  thirty-six  (j6)  of 
range  eight  (<?)  west,  in  Phelps  county 
Missouri,  and  inclosed  within  the  fol- 
lowing metes  and  bounds,  to  wit: 
Commencing  at  a  point  on  the  west 
boundary  line  of  the  said  southeast- 
northwest  quarter  forty-four  rods  south 
of  the  northwest  corner  thereof,  thence 
east  ten  {id)  rods,  thence  south  nine 
rods,  thence  west  ten  (lo)  rods  to  the  said 
west  boundary  line  of  the  said  south- 
east-northwest quarter,  thence  north 
nine  rods  to  the  place  of  beginning." 

4.  The  description  of  the  land  referred  to 
in  the  text  is  as  follows:  "  Beginning  at 
the  northeast  corner  of  the  old  burying 
ground  as  heretofore  described,  run- 
ning thence  east  ten  rods  to  the  Holla 
and  Houston  road,  thence  south  with 
said  road  nine  (9)  rods,  thence  west  ten 
(/o)  rods  to  the  southeast  corner  of  said 
old  burying  ground,  and  thence  north 
to  the  place  of  beginning." 

5.  That  the  proposed  cemetery  is  for 
public  use  must  be  alleged  in  the  peti- 
tion for  condemnation  proceedings, 
when  required  by  the  statute  under 
which  proceedings  are  maintained. 
Evergreen  Cemetery  Assoc,  v.  Beecher, 
53  Conn.  551.  See  also  notes  to  Form 
No.  8330. 

For  enlarging  a  cemetery,  a  petition 
which  states  that  the  petitioner  is  a  cor- 
poration owning  and  controlling  a  pub- 
lic cemetery,  and  that  in  the  opinion  of 
its  trustees  and  directors  it  has  become 
necessary  to  purchase  the  real  estate 
described  in  the  petition  for  use  as  an 
addition  to  such  cemetery,  sufficiently 
shows  a  purpose  to  condemn   the  land 
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appointment  of  three  disinterested  freeholders  as  commissioners  to 
assess  the  damages,  which  the  owners  of  said  land  may  sustain  in 
consequence  of  the  condemnation  thereof  as  aforesaid;  that  defend- 
ants, Mary  E.  Hoke  and  G.  W.  Hoke,  in  right  of  the  said  Mary  E., 
who  are  wife  and  husband,  are  the  owners  of  the  land  herein  sought 
to  be  condemned;^  [that  the  public  of  that  neighborhood]^  and  the 
defendants  cannot  agree  as  to  the  price  to  be  paid  for  the  same. 
(Concluding  as  in  Eorm  No.  5921.^ 

4.  For  Government  Fortification  Purposes.^ 

Form  No.  8334. 

(Precedent  in  Gilmer  v.  Lime  Point,  18  Cal.  230.)* 


for  the  public  use.  Farnemaii  v. 
Mount  Pleasant  Cemetery  Assoc,  135 
Ind.  344. 

1.  All  the  owners  of  the  property,  al- 
though they  have  no  joint  interest,  are 
properly  made  defendants  together  in 
a  proceeding  by  the  cemetery  associa- 
tion to  enlarge  its  territory  by  taking 
adjoining  lands  owned  in  severalty  by 
different  persons.  Evergreen  Ceme- 
tery Assoc.  7/.  Beecher,  53  Conn.  551. 

All  parties,  whose  lands  are  affected  by 
proceedings  brought  to  acquire  land 
for  cemetery  purposes,  should  be  joined 
in  the  complaint  as  defendants.  Ever- 
green Cemetery  Assoc,  v.  Beecher,  53 
Conn.  551. 

Not  Within  Forhidden  Area.  —  Statu- 
tory provisions  forbidding  cemeteries 
to  be  established  or  enlarged  within 
certain  distances  from  certain  places 
exist  in  some  states.  N.  H.  Pub.  Stat. 
(i8gi),  p.  172,  §  2;  N,  J.  Gen.  Stat. 
<i895),  p.  356,  §  40,  p.  359,  §  51;  Me. 
Rev.  Stat.  (1883),  c.  15,  §  9.  And  the 
petition  in  these  states  should,  it 
seems,  show  upon  its  face  that  the 
boundaries  described  do  not  come  with- 
in the  forbidden  area.  Fork  Ridge 
Baptist  Cemetery  Assoc,  v.  Redd,  33 
W.  Va.  262. 

2.  Five  persons  signing  the  petition  is 
sufficient  under  the  Missouri  statute, 
although  there  be  no  allegation  in  the 
petition  that  five  persons  or  more  could 
not  agree,  the  statutory  provision  being 
that  ce'rtain  proceedings  may  be  main- 
tained to  enlarge  a  cemetery  whenever 
the  public  interested  to  the  number  of 
live  persons  cannot  agree  as  to  the  price 
to  be  paid.  Fore  v.  Hoke,  48  Mo.  App. 
254- 

The  original  petition  in  Fore  w.  Hoke, 
48  Mo.  App.  254,  alleged  that  the  "  pub- 
lic of  that  neighborhood  "  and  the  land- 


owners could  not  agree  upon  said  price, 
instead  of  alleging  in  the  language  of 
the  statute  that  "  the  public  to  the 
number  of  five  or  more  persons"  and 
the  landowners  cannot  agree,  etc.  It 
was  held  (Thompson,  J.,  dissenting) 
that  this  statement  was  sufficient,  in 
that  it  was  to  be  taken  in  connection 
with  the  further  allegation  in  said  peti- 
tion, that  the  petitioners,  five  in  num- 
ber, were  and  had  long  been  residents 
of  the  neighborhood  and  interested  in 
the  cemetery  and  its  enlargement. 

Not  showing  petitioner's  certificate  of 
incorporation  or  that  its  by-laws  "do 
not  exclude  any  person  from  the  privi- 
lege on  equal  terms  with  other  person 
purchasing  a  lot  or  of  burial  in  its  ceme-r 
tery,"  makes  petition  defective  in  form. 
Such  an  allegation  is  jurisdictional  and 
cannot  be  inserted  in  the  petition  by 
amendment.  Stannard's  Corners  Rural 
Cemetery  Assoc,  v.  Brandes,  14  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  270. 

3.  Federal  Authority.  —In  re  Mont- 
gomery, 48  Fed.  Rep.  896,  it  is  held 
that  under  the  act  of  congress  of 
August  I,  1888,  authorizing  officers 
of  the  government  to  condemn  land 
for  the  use  of  the  United  States,  a  peti- 
tion for  condemnation  must  affirma- 
tively show  that  the  officer  is  au- 
thorized by  congress  to  acquire  the 
land  and  that  in  his  opinion  it  is  neces- 
sary or  advantageous  to  proceed  by  a 
judicial  process;  and  these  facts  can- 
not be  inferred  from  an  allegation  that 
such  officer  has  requested  the  attorney- 
general  to  institute  such  proceedings. 

4.  This  was  a  proceeding  instituted 
in  1861,  under  the  California  act  of 
February  14,  1859,  entitled,  "  An  Act  to 
provide  for  the  relinquishment  to  the 
United  States,  etc.,  lands  for  sites  for 
light-houses,"  etc.   Throckmorton  filed 
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The  application  of  Jeremy  F.  Gilmer^  Captain  of  Engineer s'\ 
in  the  Army  of  the  United  States  of  America,  and  Special  i 
Agent  of  the  said  United  States,  for  the  Condemnation  of  j 
Lime  Point,  for  Fortification  Purposes.  j 

Jeremy  F.  Gilmer,  Captain  of  Engineers  in  the  Army  of  the  United 
States  of  America,  specially  authorized  hereunto  b^  the  said  United 
States  applicant,  by  his  attorney,  Calhoun  Benhatn,  respectfully  shows- 
to  the  Honorable  the  District  Court  of  the  Seventh  Judicial  District, 
and  for  the  county  of  Marin  and  State  of  Califoriiia,  that  the  said 
United  States  have  been  and  now  are  desirous  of  purchasing  a  cer- 
tain tract  of  land,  situated  within  the  limits  of  the  said  State  and 
hereinafter  described,  for  the  erection  of  fortifications  thereupon  — 
a  public  use  for  which  the  said  tract  is  necessary  and  indispensable; 
that  Samuel  R.  Throckmorton,  a  resident  of  the  city  of  San  Francisca 
and  State  aforesaid,  is  the  owner  of  the  said  tract,  and  is  capable  of 
conveying  the  same  to  the  United  States;  that  as  the  said  applicant 
is  informed  and  believes,  a  disagreement  in  price  has  occurred  and 
now  exists  between  the  said  Throckmorton  and  the  United  States  con- 
cerning the  said  tract  and  purchase  thereof,'  in  this:  the  said  Throck- 
morton has  demanded,  and  now  demands,  the  sum  of  %200,000  for  the 
said  tract,  and  has  declined  and  now  declines  to  take  any  less  sum 
than  ^00,000  therefor,  and  the  said  United  States  have  refused  and 
now  refuse  to  give  the  said  Throckmorton  the  said  sum  for  the  said 
tract,  although  they  have  been  and  are  now  willing,  to  give  a  reason- 
able price  less  than  %200,000  therefor,  which  said  last  mentioned  sum 
they  allege  is  an  unreasonable  and  excessive  price  for  the  said  tract; 
that  from  and  on  account  of  the  said  disagreement  in  price,  the  said 
Throckmorton,  as  the  said  applicant  is  informed  and  believes,  has 
refused  and  now  refuses  to  convey  the  said  tract  to  the  United 
States,  although  often  requested  so  to  do;  that  the  said  United 
States  now,  and  by  virtue  of  the  proceedings  hereby  instituted  and 
to  be  conducted  in  this  behalf,  propose  to  purchase  said  tract;  and 
the  said  tract  lies  on  the  northern  side  of  the  entrance  to  the  bay  of 
San  Francisco,  is  situated  in  the  county  of  Marin  and  State  of  Cali- 
fornia, and  is  bounded  and  described  as  follows:  {des:cribing  landy,"^ 
the  above  described  tract  being  more  particularly  shown  in  the  map 
made  by  Wm.  J.  Lewis,  and  on  file  in  the  office  of  the  United  States 


a  plea  raising  the  constitutionality  of  power  was  invoked,  and  that  the  act  of 

the  act  above  referred  to.     The  United  taking  the  property  was  the  act  of  the 

States  district  attorney  joined  issue  as  state  of  California. 

to  the  constitutionality  of  the  act.    The  See    also    notes  to    Form    No.    8330, 

district    court    sustained    the    plea    of  supra. 

Throckmorton.     Upon   appeal   by  ap-  1.  Description  of  land  referred  to  in  the 

plicant,  it  was  held  that  the  proceeding  text  was  as  follows:   "  Beginning  at  a 

was  not  one   by  the  United  States,  but  point    at  the    most    eastern    rock   seen 

by  the  state    of    California   exercising  above  water,  of  a  ledge  of  rocks  extend- 

her  sovereign  powers,  not  substantially  ing  into  the  Bay  of  San  Francisco  from 

for  the  benefit  of  the  United  .States,  but  the   wooded    hill    connected    with    the 

primarily  for  the  benefit  of  the  people  high    spur  which    limits    the    cove    of 

of  the  state;  that  the  agent  of  the  fed-  Saucelito  to  the  south,  and  which  point 

eral  government  was  merely  the  instru-  is  designated  by  a  copper  bolt,  marked 

ment  at  whose  relation   the  sovereign  'C,'  being  the  initial  point  of  the  sur- 
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Engineers,  San  Erancisco.  All  the  courses  hereinbefore  given  are 
true  and  not  magnetic.  The  survey  referred  to  in  the  foregoing 
description  is  one  heretofore  made  of  the  said  tract  of  land  by  Wm. 
J.  Leiais,  and  now  on  file  in  the  office  of  the  United  States  Engineers, 
in  San  Erancisco,  in  said  State. 

Wherefore,  the  said  applicant  demands  that  the  Judge  of  the  said 
Court  shall  order  notice  of  this  application  to  be  published  in  some 
newspaper  nearest  to  where  said  land  lies;  also  in  one  newspaper 
published  in  the  city  of  San  Erancisco;  also,  after  being  translated 
into  the  Spanish  language,  in  a  newspaper  printed  in  that  language, 
if  any  there  be,  which  is  published  in  said  district,  once  in  each  week 
for  the  space  of  four  months  in  each  such  paper,  which  notice  shall 
contain  an  accurate  description  of  the  said  land,  together  with  the 
name  of  the  owner,  and  shall  require  all  persons  interested  in  the  said 

land  to  come  forward  in  the  said  Court,  on  Eriday,  the of  March 

next,  and  file  their  objections,  if  any  they  have,  to  the  proposed  pur- 
chase of  the  said  tract. 

And  the  said  applicant  further  demands,  that  on  the day  of 

March  next,  the  said  Court  shall  empannel  a  jury,  in  the  manner  now 
provided  by  law,  to  assess  the  value  of  said  land  and  all  damages 
which  shall  be  sustained  by  the  said  Throckmorton  or  others,  by  reason 
of  an  appropriation  of  the  said  tract  to  the  said  United  States. 

And  the  said  applicant  further  demands,  that  when  the  value  of  the 
said  tract  and  the  damages  hereinbefore  mentioned  shall  be  assessed 
by  the  jury  which  is  to  be  empanneled  in  this  behalf,  the  said  Court 
shall  adjudge  the  said  tract  to  be  condemned  to  the  use  of  the  said 
United  States,  upon  the  payment  of  the  said  value  and  the  said  dam- 
ages, so  as  aforesaid  assessed,  together  with  the  entire  costs  of  the 
proceedings,  into  the  treasury  of  the  county  where  such  proceedings 
are  had. 

Calhoun  Benham,  Attorney  for  Applicant. 

[(  Verification^^  ^ 

vey:  {Here  followed  a  description  accord-  government  of  the  United  States  topur- 

ingto  a  survey)  containing   i,8qg  66-100  chase  a  certain  tract  of  land  in  Charles- 

acres  of  land."  town,  for  a  navy  and  dock  yard  for  the 

1.  See  the  title  Verifications.         •  United  States,  and   not  being  able  to 

Another  precedent  is  given  in  Harris  z/.  agree   with    Mr.  John  Harris,  of   said 

Elliott,    10  Pet.  (U.  S.)  29,  which  is  a  Charlesto7un,  for  sundry  lots  of  land  be- 

petition    by    an   agent  of    the   United  longing  to  him,  which  lots  are  within 

States  to  condemn  property  for  a  navy  the  limits  pointed  out  by  the  govern- 

and  dock   yard  for  the  United    States,  ment,  your  petitioner,  therefore,  prays 

The  petition  is  as  follows:  "Common-  that   the   honorable  court  would  order 

WQdAihoi  Massachtisetts.     To  the  honor-  the  sheriff  of  said  county  to  summon  a 

able  the  justices  of  the  court  of  general  jury  to  appraise  and  value  said  lots  or 

sessions   of  the  peace,    begun  and  held  tracts  of   land,  that  the  United  States 

at  Concord,   in   and    for   the   county  of  may    possess  the  same  at  a    fair   and 

Middlesex,  on  next  Monday  preceding  equitable  value,  agreeably  to  a  law  of 

the  second  Tuesday  of   September,  A.  D.  the  said  commoqwealth    in    that    case 

1800.     The  petition  of  Aaron  Putnam,  made  and  provided, 

agent  of  the  United  States  of  America,  September  11,  iSjo. 

respectfully    showeth,  that    your   peti-  Aaron  Putnam, 

tioner   having   been    directed    by    the  Agent  for  the  United  States." 
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5.  For  Railroad  Purposes. 

Form  No.  8  3  35 .' 

State  of  Colorado.       \  ^^      x.,  ^.u     /-       *.  <-- 

^        ^       c  r-        ■        )-  ss.     In  the  County  Court. 

County  of  Gunnison.  )  -^ 

The  Denver  and  Rio  Grande  Railroad  Company,  ^ 

petitioner, 

vs. 

The  Union  Pacific  Coal  Company,  defendant. 

The  Honorable  County  Court  of  the  County  of  Gunnison  : 

Your  petitioner,  the  Denver  and  Rio  Grande  Railroad  Company,  files 
this  its  amended  complaint  by  leave  of  Court  first  had  and  obtained 
and  respectfully  shows: 

That  the  value  of  the  property  involved  and  the  amount  involved 
in  this  controversy  does  not  exceed  the  sum  of  %'2,000. 

Your  petitioner  also  shows  that  it  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Colorada 
for  the  purpose  of  constructing  and  operating  a  certain  line  of  rail- 
way in  said  State  running  from  Denver  in  said  State  to  the  town  of 
Crested  Butte  in  said  State,  with  various  lines  running  into  other  por- 
tions of  said  State,  and  a  line  projected  and  being  constructed  from 
said  Crested  Butte,  in  the  County  of  Gunnison,  in  a  westerly  direction 
to  the  vicinity  of  the  town  of  Irwin  and  beyond  said  town  down  what 
is  known  as  Anthracite  Creek,  crossing  the  land  hereinafter  particu- 
larly described  and  its  main  object  and  purpose  being  to  reach  the 
proposed  breaker  and  coal  fields  of  the  Colorado  Fuel  andiron  Company, 
which  are  located  near  the  centre  of  Township  IJ^.  South  of  Range  87 
West,  6th  P.  M.;  that  it  has  complied  with  all  the  requirements  of  the 
law  and  done  and  performed  all  on  its  part  to  be  done  and  performed 
and  is  entitled  by  virtue  of  the  provisions  of  the  statutes  of  the  State 
of  Colorado  to  the  benefit  of  an  act  entitled  "  An  Act  to  Provide  for 
the  Exercise  of  the  Right  of  Eminent  Domain,"  approved  Feb.  12th, 
1877,  and  several  acts  amendatory  thereof. 

That  in  the  construction  and  operation  of  said  line,  it  is  necessary 
for  petitioner  to  take  and  use  for  its  right  of  way  and  telegraph  line 
the  property,  situate  in  the  County  of  Gunnison,  State  of  Colorada 
more  particularly  described  as  follows;  to  wit:  {describing property')?' 

1.  This  form  is  a  copy  of  the  amended  9,    in  township  14,   south   of  range  87 
petition  in   the  Denver,  etc.,  R.  Co.  v.  west  and   the   said   centre  line  is  more 
Union  Pac.  Coal  Co.,  filed  in  the  county  particularly  described  as  follows: 
court  of  Gunnison    county,  Colorado,         Commencing  on  the  east  side  of  the 
January  7,  1892.  southeast    1-4  of  section  9  aforesaid,  at 

See  list  of  statutes  cited  supra,  note  a  point 5/0  feet  north,  measured  along 

I.  p.  563,  and  notes  to  Form  No.  8330,  said  east  side,  from  the  southeast  corner 

supra.  of  said  section  9;    thence  in  a  westerly 

2.  Description  of  property  referred  to  in  direction  and  on  a  line  curving  to  the 
the  text  is  as  follows:  "  A  strip  of  land  north  with  a  radius  of  478.J  feet  a  dis- 
.^oo  feet  wide,  being  100  feet  in  width  tance  of  6.;^  feet  to  a  point;  thence  in  the 
on  each  side  of  the  centre  line  of  the  same  direction  on  a  spiral  curve,  having 
Ruby  Anthracite  Branch  of  The  Denver  7  cords  10  feet  long,  70  feet  to  a  point; 
and  Rip  Grande  Railroad,  and  now  thence  north  6^°  oi  west  2.6  feet  to  a 
located  and  being  constructed  through,  point;  thence  on  a  spiral  curving  to  the 
over  and  across  the  south  1-2  of  section  southward  with  9  cords  10  feet  long,  go 
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That  the  respondent  herein,  The  Union  Pacific  Coal  Company^  as 
plaintiff  is  informed  and  believes  and  therefore  charges  is  a  corporation 
duly  organized  and  existing  under  the  laws  of  the  State  of  Wyoming., 
and  is  the  owner  of  the  S.  1-2  of  Sec.  9  in  Tp.  i^,  S.  R.  ^7  W.  6th 
P.  M.  within  which  the  above  described  land  is  contained. 

Your  petitioner  further  alleges  that  it  has  been  unable  to  agree 
with  said  respondent  as  to  the  compensation  which  it  should  receive 
for  and  on  account  of  the  acquisition  by  petitioner  of  the  right  of 
way  to  take  and  use  said  land  for  the  purposes  above  mentioned. 

And  your  petitioner  further  alleges  that  it  has  already  acquired  a 
large  amount  of  right  of  way  for  its  said  railroad  extending  between 
said  Crested  Butte  and  said  coal  banks  as  aforesaid  and  has  already 
done  considerable  work  in  laying  and  constructing  the  line  of  said 
road,  and  further  shows  that  it  is  necessary  for  it  to  proceed  immedi- 
ately with  its  construction  for  various  reasons,  amongst  which  it 
alleges  the  fact  that  it  has  entered  into  an  agreement  with  said  Colo- 
rado Fuel  and  Iron  Company  to  deliver  to  said  last  named  Company 
its  machinery  and  other  things  necessary  for  it  in  the  construction 
of  its  breaker,  said  breaker  now  being  constructed  beyond  said  pro- 
posed line;  that  said  Colorado  Fuel  and  Iron  Company  diVt  now  actively 
engaged  in  the  construction  of  said  breaker  and  that  it  is  necessary 


feet;  thence  in  the  same  direction  on  a 
curve  of  3S9-3  ^^^^  radius,  S^.^feet  to  a 
point;  thence  in  the  same  direction  in  a 
spiral  curve,  with  9  cords  10  feet  long, 
90  feet  to  a  point;  thence  south  S6°  zg 
west  6q.g  feet;  thence  in  a  westerly 
direction  on  a  spiral  curve,  curving  to 
the  northward,  with  4  cords  10  feet 
long,  40  feet;  thence    in   the    same  di- 


curving  to  the  northward,  with  5  cords 
JO  feet  long,  JO  feet;  thence  in  the  same 
direction  on  a  curve  with  a  radius  of 
273-7  feet  a  distance  of  142.3  feet; 
thence  in  the  same  direction  on  a  spiral 
curve,  with  j  cords  10  feet  long,  50 
feet;  thence  north  46'  ig  west  b  feet;, 
thence  in  a  northwesterly  direction  on 
a  spiral  curving  to  the  westward,  with 


rection  on  a  curve  with  a  radius  of  716.8    10  cords  10  feet  long,  100  feet;  thence 


feet  a  distance  of  172.3  feet;  thence  in 
the  same  direction  on  a  spiral  curve, 
with  4  cords  10  feet  long,  40  feet;  thence 
north  76°  23  west  340.6  feet;  thence  in 
a  northwesterly  direction  on  a  line 
curving  to  the  northward,  with  a  radius 
of    1146  feet   a  distance  of  206.6  feet; 


in  the  same  direction  on  a  curve  with 
a  radius  of  3iq.6  feet  a  distance  of  87 
feet;  thence  in  the  same  direction  on  a 
spiral  curve,  with  10  cords  10  feet  long, 
joo  feet;  thence  north  80°  ig  west  7.3 
feet;  thence  in  a  westerly  direction  on 
a  spiral  curving  to  the  northward,  with 


thence    north  66'  03    west  346.8    feet;  9  cords /o  feet  long,  90  feet;   thence  in 

thence  in  a  northwesterly  direction  on  the   same  direction  on  a  curve  with  a 

a  spiral  curving   to  the   north,   with  8  radius  of  j>5'9.j' feet,  a  distance  oi  108.1 

cords  10  feet  long,    80  feet;  thence  in  feet;  thence  in  the  same  direction  on  a 

the  same  direction  on  a  curve  with  a  spiral  curve,  with  g  cords  10  feet  long, 

radius  oi 310.3  feet  a  distance  of  117  8  go  feet;  thence  north  48^  01'  west  24.1 

feet;  thence  in  the  same  direction  on  a  feet;  thence  in  a  northwesterly  direction 


spiral  curve,  with  <?  cords  10  feet  long, 
80  feet;  thence  north  j7°  jj' west  134.4 
feet;  thence  in  a  northwesterly  direction 
on  a  spiral  curving  to  the  westward, 
with  8  cords  10  feet  long,  80  feet; 
thence  in  the  same  direction  on  a  curve, 
with  a  radius  oi  410.3  feet  a  distance  of 
114.3  feet;  thence  in  the  same  di- 
rection on  a  spiral  curve,  with  <?  cords 
10  feet  long,  80  feet;  thence  north 
^S"  ,33  west  133.3  feet;  thence  in 
a  northwesterly  direction    on   a  spiral 


on  a  spiral  curving  to  the  westward, 
with  ^ cords  70  feet  long,  ^o  feet;  thence 
in  the  same  direction  on  a  curve  with  a 
radius  of  716.8  feet  a  distance  of  113.3 
feet  to  the  north  line  of  the  south  1-2 
oi  section  g  aforesaid  and  at  a  distance 
of  23g3  feet,  measured  westerly  along 
the  said  north  line  of  the  south  1-2  of 
said  section  g,  from  the  1-4  corner  on 
the  east  side  of  said  section  g;  thence 
continuing  on  the  same  curve,  with  a 
radius  of  7/6.8  feet  a  distance  of  184 
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for  it  to  complete  the  same  at  once  so  as  to  be  enabled  to  get  its 
coal  upon  the  market  during  the  ensuing  season,  and  that  your 
petitioner  has  also  entered  into  an  arrangement  with  said  Fuel  and 
Iron  Company  to  transport  to  market  the  productof  its  said  mines 
and  that  if  your  petitioner  is  delayed  in  taking  possession  of  the 
property  above  described  until  the  final  determination  of  the  pro- 
<;eedings,  it  will  greatly  delay  and  injure  your  petitioner  in  the  con- 
struction and  operation  of  said  railway  and  will  deprive  the  public  of 
the  use  thereof  for  such  an  indefinite  time  as  will  work  great  incon- 
venience and  loss  to  your  petitioner  and  great  inconvenience  and 
loss  and  damage  to  said  Fuel  and  Iron  Company  as  well  as  your  peti- 
tioner, who  by  reason  of  its  violation  of  its  engagements  with  said 
Fuel  and  Iron  Company,  will  be  greatly  damaged  thereby. 

Your  petitioner  further  alleges  that  all  of  the  property  above  de- 
scribed is  vacant  and  unimproved  and  wild  mountain  land  and  not 
used  for  any  purpose  whatsoever. 

Your  petitioner  further  shows  that  to  aid  the  Court  in  ascertaining 
the  exact  line  that  your  petitioner  proposes  to  run  and  the  land  it 
asks  to  have  condemned  hereunder,  files  herewith  a  map  showing  the 
exact  line  of  said  proposed  railroad  across  said  section  9. 

Your  petitioner  therefore  showing  unto  the  Court  that  it  is  neces- 
sary for  it  to  have  immediate  possession  of  said  property,  prays  this 


feet;  thence  in  the  same  direction  on  a 
curve  with  a  radius  of  zS^.g  feet  a  dis- 
tance of  I20.J  feet;  thence  in  the  same 
direction  on  a  spiral  curve  with  //  cords 
JO  feet  long,  no  feet;  thence  south  ^7° 
zy'  west  j'7/.^  feet;  thence  in  a  westerly 
direction  on  a  line  curving  to  the  south 
with  a  radius  of  1433-3  ^^^^  ^  distance 
of  ^<5'7.j' feet;  thence  south ^'9°  57'  west 
24.2  feet;  thence  in  a  westerly  direction 
on  a  spiral  curving  to  the  north,  with  7 
cords  JO  feet  long,  fo  feet;  thence  in  the 
same  direction  on  a  curve  with  a  radius 
of  478.3  [feel]  a  distance  of  J24.7  feet; 
thence  in  the  same  direction  on  a  spiral 
curve,  with  7cords  10  feet  long,  70  feet; 
thence  south  84'  j^'  west  2jg.g  feet; 
thence  in  a  southwesterly  direction  on  a 
spiral  curving  to  the  southward,  with  J4 
cords,  J40  feet;  thence  in  the  same  direc- 
tion on  a  curve  with  a  radius  oizjo.j  feet 
a  distance  of  218  feet  to  an  intersection 
with  the  north  line  of  the  south  j-2  of 
said  section  g  and  at  a  distance  of  648 
feet,  measured  easterly  along  the  said 
north  line  of  the  south  1-2  of  said  sec- 
tion g,  from  the  j-4  corner  on  the  west 
side  of  said  section  9,  at  which  point 
the  center  line  re-enters  the  south  1-2 
of  said  section  g\  thence  continuing  on 
the  same  curve,  with  a  radius  of  240.^ 
^eet  a  distance  of  •/j.8  feet;  thence  in 
the  same  direction  on  a  spiral  curve, 
with   J4  cords   jo  feet  long,  J40  feet; 


thence  south  2J°  4^'  east  248.2  feet; 
thence  in  a  southerly  direction  on  a 
curve  to  the  westward,  with  a  radius 
of  JJ46  feet  a  distance  of  242.7  feet; 
thence  South  g°  37'  east  2^2.^  feet; 
thence  in  a  southerly  direction  on  a 
spiral  curving  to  the  westward,  with 
J4  cords  JO  feet  long,  J40  feet;  thence 
in  the  same  direction  on  a  curve  with 
a  radius  of  240.^  feet  a  distance  of  jjo.8 
feet;  thence  in  the  same  direction  on  a 
spiral  curve,  with  J4  cords  jo  feet  long, 
140  feet;  thence  sowth  <;j°  jg  west  J0.2 
feet;  thence  in  a  southerly  direction  on  a 
spiral  curving  to  the  eastward,  with  14 
cords  JO  feet  long,  J40  feet;  thence  in 
the  same  direction  on  a  curve  with  a 
radius  of  240._$  feet  a  distance  of  jio.8 
feet;  thence  in  the  same  direction  on  a 
spiral  curve,  with  //  cords  JO  feet  long, 
no  feet;  thence  in  the  same  direction 
on  a  curve  with  a  radius  of  JJ46  feet  a 
distance  oi 3JJ.3  feet;  thence  south  72' 
2g  east  jyg.g  feet;  thence  in  a  southerly 
direction  on  a  curve  to  the  westward, 
with  a  radius  of  637.3  ^^^^  *  distance 
oi  363  feet  to  a  point  on  the  south  line 
of  the  south  j-2  of  said  section  g  and 
J32J  feet,  measured  easterly  along  the 
said  south  line  of  the  south  j-2  of  said 
section  g,  from  the  southwest  corner  of 
said  section  g,  containing  3 J. 43  acres, 
all  courses  magnetic,  the  "Searles" 
spiral  is  used." 
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Honorable  Court  to  at  once  ascertain  and  determine  the  probable 
amount  of  compensation  which  the  respondent  shall  be  entitled  to 
receive,  in  order  that  your  petitioner  may  make  deposit  thereof  for 
the  purpose  of  having  immediate  possession  of  the  land  hereinbefore 
described  as  sought  to  be  taken  for  its  right  of  way  as  hereinbefore 
set  forth,  and  during  the  pendency  of  these  proceedings  and  until 
the  final  determination  thereof  this  court  will  by  rule  authorize  your 
petitioner  to  take  possession  of  said  premises  and  use  and  enjoy  the 
same  during  the  pendency  of  and  until  the  final  determination  of 
these  proceedings,  upon  the  payment  to  this  Court  of  an  amount 
which  shall  be  directed  shall  be  deposited. 

And  this  Honorable  Court,  in  such  order,  will  stay  all  actions  and 
proceedings  against  your  petitioner  or  otherwise  for  and  on  account 
of  the  taking  and  holding  such  possession  of  such  premises  during 
the  pendency  of  these  proceedings. 

Your  petitioner  further  prays  that  the  Court  will  at  the  proper 
time  appoint  a  Board  of  Commissioners  as  provided  by  statute,  to 
ascertain  and  determine  the  necessity  for  taking  said  lands  and  right 
of  way  for  said  railroad  and  to  proceed  and  determine  the  damage 
to  be  allowed  to  said  respondent  herein  and  to  such  persons  as  shall 
show  themselves  to  be  interested  in  said  property;  and  that  your 
petitioner  have  such  other  further  and  different  relief  as  the  nature 
of  this  case  and  equity  may  require. 

Dexter  T.  Sapp,  Attorney  for  Petitioner. 

(  Verification.  )^ 


1.  See  the  title  Verifications. 

Colorado  —  Precedents.  —  In  Colorado 
Cent.  R.  Co.  v.  Allen,  13  Colo.  232, 
petitioner,  by  leave  of  court,  filed  a 
second  and  further  amended  petition, 
which  was  in  substance  as  follows: 
"  And  now  comes  said  plaintiff,  and 
files  its  second  and  further  amended 
petition  herein,  as  to  and  concerning 
the  lands  herein  condemned  as  the 
property  of  said  Cora  Allen,  and  alleges: 
(i)  That  the  amount  herein  involved 
does  not  exceed  the  sum  of  %2,ooo. 
(2)  That  plaintiff  is,  and  was  during 
the  year  1877,  a  domestic  corporation 
authorized  by  law  to  construct  and 
maintain  a  line  of  railroad  passing 
through  said  county,  and  through  or 
contiguous  to  the  lands  hereinafter 
mentioned.  (3)  That  it  is,  and  was  at 
said  time,  necessary  for  plaintiff  to  take 
and  occupy  for  railroad  purposes  cer- 
tain lots  or  parcels  of  land  {describing 
them  as  in  the  first  petition').  (4)  That 
defendant  Cora  Allen  was  in  the  year 
1877  the  owner  of  record  of  said  lots, 
and  still  claims  to  be  such  owner;  and 
the  said  defendant  James  L.  Allen 
is,  and  then  was,  the  husband  of  said 
Cora,  and  for  that  reason  is  made  a 
party  hereto.     (5)  That  the  compensa- 


tion to  be  paid  by  plaintiff  to  said 
defendant  for  the  said  taking  and 
occupancy  of  said  lots  cannot  be  agreed 
upon  by  the  parties  interested.  (6)  That 
just  previous  to  such  taking  and  occu- 
pancy of  said  lots  in  1877,  an  attempt 
was  made  by  plaintiff  to  have  such 
compensation  assessed  in  this  present 
action ;  and  such  proceedings  were  had, 
and  such  things  done  that  the  sum  of 
%i8o  was  then,  to  wit,  on  or  about  the 
loth  day  of  October,  1S77,  paid  by  plain- 
tiff to  said  ^defendant  Cora  Allen,  and 
by  her  accepted  as  for  and  on  account 
of  such  compensation.  (7)  That  subse- 
quently, to  wit,  on  the  ioth<ia.y  of  July, 
i?>8j,  said  defendant  Cora  Allen,  by 
suit'against  this  plaintiff  by  her  then 
begun  in  another  tribunal,  claimed  to 
be  still  the  owner  of  said  lots,  and  that 
previous  to  said  loth  day  of  July  this 
plaintiff  had  always  claimed  in  good 
faith  title  to  said  lots  (since  said  at- 
tempted ascertainment  of  compensa- 
tion), and  had  occupied  the  same 
openly,  continuously  and  uninter- 
ruptedly from  said  loth  day  of  October 
until  said  loth  day  oi  July,  and  during 
said  period  between  said  last-named 
dates  had  received  no  intimation  nor 
notice  of  any  adverse  claim  to  or  upon 


7  E.  of  F.  P.  —  38. 
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Form  No.  8336. 
(Precedent  in  New  York,  etc.,  R.  Co.  v.  Long,  69  Conn.  425.)' 

[To  the  Honorable  Milton  Shumway,  a  judge  of  the  Superior  Court:]^ 
The  application  of  the  New  York,  New  Haven  and  Hartford  Rail- 
road Company,  a  railroad  corporation  under  the  laws  of  this  State, 
respectfully  represents: 


the  same.  Wherefore  the  plaintiff 
prays  that  the  compensation  to  be 
paid  the  said  defendant  Cora  Allen,  for 
and  on  account  of  said  taking  and  occu- 
pancy of  said  lots,  this  honorable  court 
will  cause  to  be  assessed;  and  that 
plaintiff  recover  from  said  defendant 
said  sum  of  $/<?o,  with  interest,  and 
other  relief,"  etc. 

Paragraphs  six  and  seven  of  this 
petition,  though  not  in  the  most  com- 
plete form,  were  held  to  substantially 
set  forth  the  defendant's  estate  in  said 
premises  in  such  terms  that  the  parties 
could  and  should  have  been  allowed  to 
show  the  further  truth  of  the  matter 
in  relation  to  the  alleged  payment  and 
acceptance  of  one  hundred  and  eighty 
dollars  as  compensation  for  the  prem- 
ises, and  so  fairly  try  and  finally 
determine  the  questions  involved  in 
sections  five  and  six  of  the  Colorado 
Eminent  Domain  act. 

Consult  also  list  of  statutes  cited 
supra,  note  i,  p.  563,  and  notes  to  Form 
No.  8330,  supra. 

See  also  Colorado  Midland  R.  Co.  v. 
Ruedi,  2  Colo.  App.  203,  for  a  defective 
petition. 

1.  This  application  was  held  to  be  suf- 
ficient in  form,  although  the  case  was 
reversed  for  the  reason  of  certain  errors 
committed  in  the  course  of  the  hearing 
below. 

See  list  of  statutes  cited  supra,  note 
I.  P-  563,  and  notes  to  Form  No.  8330, 
supra. 

Approval  of  railroad  commissioners  is  set 
out  in  New  York,  etc.,  R.  Co.  v.  Long, 
69  Conn,  426,  as  follows: 

"State  of  Connecticut, 
Office  of  the  Railroad  Commissioners. 
Hartford,  March ,  1896. 

Upon  the  foregoing  application  of  the 
New  York,  New  Haven  and  Hartford 
Railroad  Company,  after  due  notice  to 
all  parties  in  interest,  and  after  due 
hearing  of  said  parties  at  the  time  and 
place  stated  in  said  notice,  we  find  that 
the  property  described  in  said  applica- 
tion consists  of  a  tract  of  land  situated 
on  New  London  Harbor  in  said  New 
London,  bounded  as  appears  in  said 
application,    with    riparian    rights    or 


franchises  in  said  harbor  connected 
with  or  appurtenant  to  said  land,  and 
with  a  right  or  easement  belonging  ta 
Ambrose  Lester,  of  said  New  London,  to 
maintain  and  use  water  pipes  as  now 
laid  across  said  land  for  the  purpose  of 
supplying  vessels  with  water  and  with 
the  right  of  access  and  of  mooring  a 
water  boat  for  the  convenient  exercise 
of  said  right. 

We  further  find  that  said  land,  with 
said  easements,  franchises  and  rights 
connected  therewith  or  appurtenant 
thereto,  as  described  in  said  application 
and  vote  of  condemnation  are  necessary 
to  said  railroad  company  for  the  pur- 
poses set  forth  in  said  application  and 
vote,  and  we  approve  the  taking  by  said 
railroad  company  for  such  purposes  of 
such  land,  with  such  easements,  fran- 
chises and  rights. 

Geo.  M.  Woodruff,  )  t>    •^       a 

r,r       /-,     c  (  Railroad 

IVm.  O.   Seymour,  >-  ,^  .     .  ,, 

Alex.  C.  Robertson,  )   Commissioners. 

2.  The  words  in  [  ]  do  not  appear 
in  the  reported  case,  but  have  been 
inserted  in  order  to  make  the  form 
complete. 

Another  report  of  railroad  commissioners 
as  to  the  necessity  for  taking  land  for 
railroad  purposes  is  set  out  in  full  in 
Spofford  V.  Bucksport,  etc.,  R.  Co.,  66 
Me.  30,  which  is  as  follows: 

"  Whereas,  on  the  twenty-second  day 
of  September,  A.  D.  187J,  the  Bucksport 
5f  Bangor  Railroad  Company — a  rail- 
road corporation  established  by  the 
laws  of  the  state  oi  Maine  —  made  their 
application  in  writing  to  us,  the  under- 
signed railroad  commissioners  of  said 
state,  alleging  in  said  application,  that 
certain  real  estate,  situate  in  Bucksport 
in  the  county  of  Hancock  and  state 
aforesaid,  is  necessary  for  the  tracks, 
side  tracks,  depots,  wood-sheds,  repair 
shops  and  car,  engine  and  freight 
houses  for  said  corporation,  and  setting 
forth  therein  a  definite  description  oi 
said  real  estate,  and  the  ndimft  oi  Frede- 
ric Spofford  of  said  Bucksport,  as  the 
owner  and  only  party  interested  there- 
in, and  asking  us,  (as  provided  in  sec- 
tion three,  chapter  fifty-one  of  the 
revised  statutes,)  to  examine  and  deter- 
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1.  Said  railroad  company  on  February  St/i,  j896,  as  set  forth  in  the 
following  resolution  by  its  board  of  directors,  took  for  railroad  pur- 
poses the  lands  therein  described,  viz:  "Resolved,  That  this  com- 
pany, subject  to  the  approval  of  the  railroad  commissioners,  hereby 
takes  for  additional  tracks,  turnouts  and  freight  and  passenger 
stations  and  depots  at  New  London,  Connecticut,  the  following 
described  piece  or  parcel  of  land  situate,  lying  and  being  in  said  town 
of  New  London,  and  bounded  and  described  as  follows,  to  wit:  the 
tract  belongs  to  George  M.  Long,  Edward  T.  Pettigrew  and  Thomas 
Hamilton,  all  of  the  town  of  Groton,  Conn.,  and  is  bounded  on  the 
north  and  west  by  lands  belonging  to  or  leased  by  this  company,  on 
the  east  by  New  London  harbor,  and  "on  the  south  by  lands  now  or 
late  of  George  H.  Powers;  together  with  all  easements,  franchises 
and  rights  connected  with  or  appurtenant  to  said  described  tract  and 
parcel  of  land. " 

2.  The  said  George  M.  Long,  Edward  T.  Pettigrew  and  Thomas 
Hamilton  named  in  said  resolution,  are  the  owners  of  said  tract  of 
land  as  aforesaid,  and  of  all  the  easements,   franchises  and  rights 


mine  how  much,  if  any,  of  the  said  real 
estate,  in  said  application  described,  is 
necessary  for  the  reasonable  accommo- 
dation of  the  traffic  and  appropriate 
business  of  said  corporation,  which  ap- 
plication is  hereto  annexed,  and  made 
a  part  of  this  our  certificate;  and  said 
Bucksport  and  Bangor  Railroad  Company, 
in  their  said  application  in  writing, 
further  represented  to  us,  that  a  certain 
gravel  pit  is  situate  in  said  Bucksport 
and  owned  by  said  Spofford;  and  in  said 
application  said  company  set  forth  a 
definite  description  of  said  gravel  pit, 
and  alleged  that  it  is  necessary  for 
the  construction  and  repair  of  their 
road;  and  asked  us,  the  parties  not 
agreeing  in  regard  thereto,  to  view  the 
same,  and  take  such  action  in  regard 
thereto  as  the  law  provides,  in  order  to 
the  company's  taking  and  holding  the 
same,  for  the  purposes  for  which  they 
averred  it  to  be  necessary  to  them;  all 
of  which  appears  in  said  application 
aforesaid,  and  is  adopted  also  as  a  part 
of  this,  our  certificate,  with  said  appli- 
cation. And  whereas,  on  the  twenty- 
fifth  day  of  September,  a.  d.  iS/j,  we 
made  our  order,  directing  due  notice  of 
the  time  and  place  of  hearing  on  said 
application  to  be  given  to  said  Frederic 
Spofford,  the  only  person  interested 
therein,  or  in  said  real  estate,  or  in  said 
gravel  pit,  which  order,  hereto  an- 
nexed, is  made  part  of  this,  our  certifi- 
cate. Now,  we  hereby  certify  that  on 
the  fifteenth  day  of  October,  a.  d.  iS/j, 
we  met  at  the  hotel,  called  the  '■Robin- 
son House,'  in  said  town  of  Bucksport, 


at  ten  o'clock  a.  m.,  being  the  same 
time  and  place  appointed  in  our  said 
order.  Said  ^Robinson  House '  is  near 
the  premises  named  in  said  application; 
and  at  the  same  time  and  place,  so  ap- 
pointed by  us,  the  president  of  the 
road,  Sewall  B.  S~djazey,&'s,(\.,  in  behalf 
of  said  company,  and  Frederic  Spofford, 
esq.,  for  himself,  appeared  before  us, 
and  it  was  then  proved  to  us  that  notice 
had  been  given  as  ordered,  and  in  ac- 
cordance with  the  statute  in  such  case 
provided,  and  more  than  fourteen  days 
before  sa.\A  fifteenth  October,  A.  D.  iS/j. 
And  at  the  same  time,  at  said  hearing, 
it  further  appeared,  and  was  shown  to 
us  that  the  said  railroad  company  and 
said  Spofford  did  not  then  agree,  and 
had  not  before  agreed  as  to  the  neces- 
sity of  said  real  estate,  or  of  said  gravel 
pit,  being  taken  by  said  company  for 
the  purposes  aforesaid,  or  as  to  the  ex- 
tent of  either,  necessary  to  be  taken 
therefor.  Said  Spofford  had  been  re- 
quested by  said  company  to  so  agree, 
before  their  said  application  to  us. 
And  it  further  appeared  by  the  evidence 
before  us,  that  said  Spofford  A\A  not  then 
consent,  and  had  at  no  time  before  con- 
sented, that  said  corporation  might  take 
and  hold  said  real  estate  and  said  gravel 
pit  for  the  purpose  aforesaid,  and  did 
not  then  agree,  and  had  not  before 
agreed  upon  the  necessity  and  extent 
thereof,  although  applied  to  for  that 
object  by  the  said  company  before  the 
said  company  made  its  application 
aforesaid  to  us.  We,  therefore,  went 
upon    the    real    estate  and    gravel  pit 
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connected  therewith  or  appurtenant  thereto,  except  a  right  or  ease- 
ment belonging  to  Ambrose  Lester^  of  New  London,  in  said  State,  to 
maintain  and  use  water  pipes  as  now  laid  across  said  land  for  the 
purpose  of  supplying  vessels  with  water,  and  with  the  right  of  access 
and  of  mooring  a  water  boat  for  the  convenient  exercise  of  said 
right.  Thomas  F.  Morgan,  of  Groton,  is  the  owner  of  a  mortgage 
interest  in  the  said  lands. 

3.  On  March  27th,  i896,  the  railroad  commissioners  of  this  State, 
after  due  notice  to  all  parties  in  interest,  to  wit,  to  the  aforesaid 
persons,  and  after  due  hearing  had,  made  their  order  and  finding, 
approving  the  taking  by  said  railroad  company  of  said  land  with 
the  easements,  franchises  and  rights  connected  therewith  or  appur- 
tenant thereto,  a  copy  of  which  finding  and  order  is  hereto  annexed 
as  Exhibit  A. 

4.  Said  railroad  company  on  February  8th,  iS96,  had,  and  ever  since 
has  had,  the  right  to  take  said  real  estate,  as  above  described,  for  said 
purposes,  and,  although  it  has  endeavored  to  agree,  has  been  unable 
to  obtain  said  real  estate  by  agreement  with  the  parties  interested 


aforesaid  and  viewed  them  and  all  the 
several  premises  in  BucksJ>ort  named  in 
said  application,  so  far  as  was  necessary 
to  a  just  decision  of  all  matters  prayed 
for  in  said  application  of  said  com- 
pany; and  at  said  time  and  place  afore- 
said when  and  where  our  order  of  notice 
was  made  returnable  as  aforesaid,  we 
heard  the  several  proofs,  allegations 
and  statements  of  the  said  railroad 
company,  and  of  Frederic  Spofford,  the 
owner  of  and  the  only  person  interested 
in  said  premises  prayed  for  and  in  the 
matters  named  in  said  application. 
And  we  do  now,  after  such  hearing  and 
view  of  the  premises,  adjudge  and  de- 
termine that  so  much  of  said  real 
estate,  as  is  hereinafter  by  us  first 
described,  is  necessary  for  the  use  of  the 
said  Bucksport  and  Bangor  Railroad  Com- 
pany, for  necessary  tracks,  side  tracks, 
depots,  wood-sheds,  repair  shops  and 
car,  engine  and  freight  houses,  and  for 
the  reasonable  accommodation  of  the 
traffic  and  appropriate  business  of  said 
corporation;  and  the  description  and 
bounds  of  said  real  estate  so  found  by 
us  to  be  necessary  for  said  corporation, 
for  said  purposes  above  named,  are  as 
follows,  to  wit:  {describing  the  land). 
And  we  annex  hereto  a  plan  of  the 
water  front  of  Buckspcrt,  furnished  us 
by  Mr.  Spofford,  engineer  of  said  B.  &' 
B.  railroad,  and  marked  ' B,'  and  which 
contains  within  the  heavy  black  lines, 
that  we  have  placed  thereon,  the  area 
awarded  by  us  to  the  road.  And  at 
said  hearing  it  was  shown  to  us  further, 
that  said  parties  did  not  then    agree, 


and  had  not  at  anytime  before  agreed, 
as  to  the  necessity  and  extent  of  the 
premises  described  in  said  application, 
in  the  third  paragraph  thereof,  to  be 
taken  for  a  gravel  pit  by  said  corpora- 
tion. And  it  was  made  further  to 
appear  to  us,  that  the  said  Spofford  did 
not  then  consent,  and  had  not  before 
consented,  that  said  premises  or  any 
part  thereof,  might  be  taken  by  said 
company  for  the  purposes  by  them 
alleged  as  aforesaid  to  be  necessary, 
though  he  had  been  requested  so  to  do 
by  said  company  before  their  said  ap- 
plication was  made  to  us  therefor. 
Wherefore,  after  viewing  the  premises 
and  hearing  the  parties  as  aforesaid, 
we  do  now  adjudge  and  determine  that 
so  much  of  the  gravel  prayed  for  in 
said  application,  as  is  hereinafter  de- 
scribed by  us  is  necessary  for  the  con- 
struction and  repair  of  said  company's 
railroad.  The  bounds  of  said  pit,  so 
found  by  us  to  be  necessary  to  said  cor- 
poration for  said  purposes  above 
named,  are  as  follows:  {giving  bounda- 
ries). We  annex  hereto,  as  tending  to 
explain  the  above  description,  a  skele- 
ton plan  of  the  premises  embracing 
said  pit,  and  by  us  awarded  said  rail- 
road. And  we  fix  three  years  as  a  rea- 
sonable time  for  said  company  to  take 
and  remove  the  gravel  and  other  mate- 
rials from  said  pit  for  their  railroad. 
In  case  said  company  shall  take  gravel 
or  other  material  from  below  the  level 
of  the  little  brook  that  passes  along  by 
said  pit,  then  said  company  shall  re-fill 
said  pit  with  earth  so  that  it  shall  be 
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therein.  Wherefore  said  railroad  company  applies  to  your  honor  for 
the  appointment  of  appraisers,  as  provided  by  statute,  to  estimate 
all  damages  that  may  arise  to  any  person  from  the  takmg  and  occu- 
pation of  the  aforesaid  real  estate  for  railroad  purposes,  and  for  such 
other  and  further  relief  as  it  may  be  entitled  to  receive.  Dated  at 
New  London^  this  Ith  day  oi  January,  iS97. 

[New  York,  New  Haven  and  Hartford  Railroad 
Company,  by  Oliver  Ellsworth,  its  attorney].^ 

Form  No.  8337.* 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Englewood  Connecting  R.  Co.,  115  111.  376.) 

[To  the  County  Court  of  Cook  County,  in  the  State  of  Illinois-?\^ 

Your  petitioner,  the  Englewood  Connecting  Railway  Company,  respect- 
fully shows  unto  your  honor  that  it  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  law  of  the  State  of  Illinois,  and 
as  such  is  authorized  to  construct  and  operate  a  line  of  railroad  from 
a  point  on  the  Chicago,  St.  Louis  and  Pittsburgh  Railroad,  in  the  town 
of  Lake,  in  the  county  of  Cook  and  State  of  Illinois,  between  Eifty- 
eighth  and  Eifty-ninth  streets,  running  thence  eastwardly  to  a  point 
on  the  Pittsburgh,  Eort  Wayne  and  Chicago  Railroad,  in  said  town, 
county  and  state,  between  said  Eifty-eighth  and  Eifty-ninth  streets, 


restored  to  the  owners  with  its  surface 
about  one  foot  above  the  average  level 
of  said  little  stream,  that  it  may  be 
nearly  on  a  level  with  the  present  sub- 
grade  of  the  railroad;  and  they  shall 
leave  the  same  in  the  best  condition 
practicable  for  the  owner,  consistent 
with  the  use  for  which  it  is  taken  in  the 
meantime  by  the  road;  said  pit  shall  at 
once  be  restored  to  the  owner  when  the 
gravel  is  all  removed  therefrom,  though 
the  thrfe  years  may  not  then  have  ex- 
pired. Plan  marked  M.'  And  we 
hereby  make  this  our  determination, 
adjudication,  and  this  certificate  of  our 
adjudication  on  the  matters  aforesaid, 
according  to  the  laws  of  this  state. 
In  witness  whereof,  we  said  railroad 
commissioners,  in  our  said  capacity, 
have  here  unto  set  our  hands  this 
sixth  A^iy  oi  December,  a.  d.  iS/j. 
S.  H.  Blake,  \  Railroad  Com- 

A.  W.  Wildes,  >  missioners  of 
John  F.  Anderson,  )  Maine." 
With  reference  to  this  portion  of  the 
return,  the  court  says,  "  They  adjudge 
the  estate  described  necessary  for 
tracks.  Now  the  statute  gives  to  the 
corporation  no  authority  to  apply  to  the 
commissioners  in  case  of  disagreement 
as  to  the  necessity  and  extent  of  the 
real  estate  to  be  taken  for  main  tracks, 
or  tracks  as  distinguished  from  side 
tracks,  and  gives  to  the  commissioners 
no  jurisdiction  to  adjudicate  upon  this 


subject.  And  while  the  statute  ex- 
pressly limits  the  corporation  in  its 
right  to  take  land  for  its  main  track  to 
four  rods  in  width,  except  when  neces- 
sary for  excavation,  embankment  or 
material,  if  it  can  apply  to  the  railroad 
commissioners  to  condemn  lands  gen- 
erally for  this  purpose,  the  statute  limi- 
tation, as  to  width,  would  be  of  no 
effect.  This  part  of  tl  e  adjudication  of 
the  commissioners  is  clearly  without 
authority." 

Florida  —  Precedent.  —  In  State  v. 
Baker,  20  Fla.  642,  is  set  out  the  sub- 
stance of  a  petition  of  a  company  for 
condemning  land,  under  which  petition 
it  is  held  that  prior  occupation  of  the 
land  without  authority  of  the  law,  even 
though  it  be  a  trespass,  will  not  pre- 
clude the  company  from  taking  meas- 
ures authorized  by  law  to  condemn  the 
land  for  its  use,  and  that  a  stay  of  pro- 
ceedings pending  against  the  company 
upon  payment  by  such  company  of  a 
sufficient  sum  into  court  to  pay  the 
compensation  therefor  when  finally  as- 
certained was  constitutional. 

1.  The  words  in  [  ]  are  not  found 
in  the  reported  case,  but  have  been 
added  to  make  the  precedent  com- 
plete. 

2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(i8g6),  c.  47,  §  2.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  563,  and  notes 
to  Form  No.  8330,  supra. 
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with  the  right  to  construct  all  such  side  tracks,  switches,  and  lateral 
and  other  branches,  as  the  said  railway  company  from  time  to  time, 
by  resolution  of  its  board  of  directors,  determine  and  elect  to  build. 
Your  petitioner  further  shows  that  its  said  line  of  railroad  is  located 
in  accordance  with  its  charter;  that  the  said  line  of  railroad  so 
located  by  your  petitioner  intersects  and  passes  over  and  across  the 
railroad  tracks  of  the  Chicago  and  Western  Indiana  Railroad  Company 
laid  in  Wallace  street,  in  said  town  of  Lake.,  at  a  point  in  front  of, 
and  opposite  to,  lots  11  and  12.,  in  block  Jf..,  in  Eliza  A.  Temple's  sub- 
division of  the  east  half  of  the  southwest  quarter  of  the  southwest 
quarter  of  the  northwest  quarter  of  section  16,  township  38,  north, 
range  H,  east  of  the  third  principal  meridian,  and  that  your  peti- 
tioner desires  to  appropriate  and  use  so  much  of  the  track  of  said 
Chicago  and  Western  Indiana  Railroad  Company,  in  said  Wallace  street, 
as  may  be  necessary  to  make  the  crossing  for  t7vo  main  railroad 
tracks  of  your  petitioner;  that  said  crossing  is  necessary  for  the  pur- 
poses of  your  petitioner's  railroad,  and  to  operate  the  same;  that 
your  petitioner  is  unable  to  agree  with  said  Chicago  and  Western 
Indiana  Railroad  Company  as  to  the  proper  or  just  compensation  to 
be  paid  to  said  railroad  company  for  said  crossing.  Your  petitioner 
further  shows  that  it  is  ready  and  willing,  and  has  offered  to  said  rail- 
road company,  and  hereby  offers,  to  put  down,  at  your  petitioner's 
cost,  all  necessary  crossing  frogs  for  two  main  tracks  over  the  said 
tracks  of  said  Chicago  and  Western  Indiana  Railroad  Compatiy,  in  said 
Wallace  street,  and  to  perpetually  keep  and  maintain  the  said  cross- 
ing in  good  and  safe  repair  and  condition,  at  your  petitioner's  charge 
and  cost;  that  your  petitioner  therefore  prays  that  summons  may  be 
ordered  to  issue  to  said  Chicago  and  Western  Indiana  Railroad  Com- 
pany, defendant,  commanding  it  to  appear  before  this  honorable  court 
on  the  first  day  of  its  next  term,  and  that  a  jury  may  be  empaneled 
to  ascertain  the  just  compensation  to  be  paid  by  your  petitioner  to 
said  defendant  for  said  crossing  for  said  main  tracks  of  your  peti- 
tioner's railroad.  And  your  petitioner  will  ever  pray  [(concluding 
with  date  and  signature  of  petitioner  s  attorney')?^ 

1.  The  words  to  be  supplied  in  [  ]  are  several  owners  hereinafter  mentioned, 
not  found  in  the  reported  case.but  should  over  a  portion  of  which  lands  the  said 
be  added  to  make  the  form  complete.  company  are   desirous  of  constructing 
Illinois  —  Precedent. —  In  Galena,  etc.,  said  road,   and  obtaining  the  right  of 
R.  Co.  V.  Pound,  22  111.  405,  is  set  out  way  therefor,  and  are  also  desiroiis  of 
the  following  petition,  which  was  drawn  obtaining    other    lands  along    the  line 
under  a  special  act :  of    said    proposed    railroad    for   depot 
"To  the  Hon.  Isaac  G.  Wilson,  Judge  grounds    and    for   the     purpose  of    lo- 
of  the  ijth  Judicial  Circuit  and  Pre-  eating  thereon  depot  and  other  build- 
siding  Judge  of  the  C?>«<// Court  of  ings    of    said    road,    and    appendages 
the  county  of  Kane,  in   and  for  the  thereof,  and  for  the  purpose  of  obtain- 
State  of  Illinois:  ing  earth   and  other  materials  for  the 
Your    petitioners,    the     Galena     and  construction    of  said  road.     That  said 
Chicago    Union   Railroad    Company,   by  company  have  heretofore  been,  and  now 
John  A.  Holland,  their  attorney,  repre-  are,  unable  to  obtain  from  said  owners 
sent  to  your  Honor  that  said  company  of  said  land,  the  right  of  way  over  said 
are    about     to     construct     a    railroad  land  or  the  said  lands  wanted  for  the 
through   said    Kane   county,  and    over  depot  and  other  purposes  above  men- 
certain  lands  lying  in  said  county,  and  tioned,  by  purchase,    release,    conver- 
hereinafter  described  belonging  to  the  sion    or    otherwise;    that    said    lands 
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which  the  said  company  have  been  un- 
able to  obtain  for  the  other  purposes 
aforesaid,  are  severally  described  as 
follows,  to  wit:  {describing  land),  the 
legal  title  to  which,  or  a  part  thereof, 
appears  of  record  to  be  in  Lyman  Ger- 
man of  said  county  of  Kane;  but  your 
petitioners  have  been  informed,  and 
believe,  that  one  Comfort  Bennett, 
formerly  of  said  Kane  county,  but  now 
deceased,  in  his  lifetime  occupied  said 
land,  claiming  to  be  the  owner  thereof, 
and  that  since  his  decease,  his  widow 
and  heirs  at  law  have  occupied  and 
continue  to  occupy  said  land,  under  a 
like  claim  of  title.  That  the  names  of 
said  widow  and  heirs  at  law  are  Mary 
Pound,  widow  of  said  Bennett  of  Kane 
county  aforesaid,  and  Sarah  Elizabeth, 
^  James  Josiah,  John  William,  and  Har- 
riet Amelia,  all  of  said  heirs  being  in- 
fants, not  arrived  at  full  age,  and  all 
are  residents  of  the  State  of  N'ew  York. 
The  center  line  of  said  railroad  enters 
section  t-velveon  its  east  line,  seven  kttn- 
dred  and Jifty-sevett  ieet  from  its  north- 
east corner,  and  runs  thence  {designat- 
ing course  of  line  of  road),  taking  for  the 
use  of  said  railroad  a  strip  of  land  fifty 
feet  wide  on  each  side  of  the  center  line 
of  said  railroad,  as  the  same  is  staked 
ofit  and  located,  over  and  through  said 
land,  containing  nine  and  g-ioo  acres. 

Your  petitioners  further  show,  that 
they  will  also  need  for  the  purpose  of 
depositing  waste  thereon,  an  additional 
strip  of  land  sixty  feet  wide,  adjoining 
land  taken  as  above  for  right  of  way, 
commencing  at  a  point  one  thousand  i&et 
westerly  from  the  west  line  of  said  land 
and  running  thence  easterly  one  hztn- 
dred  feet,  containing  one  and i-ioo  acre. 

And  your  petitioners  further  show 
that  the  survey  of  said  lines  as  afore- 
said, were  made  within  three  months 
last  past,  and  that  the  lands  mentioned 
in  the  aforementioned  descriptions  were 
all  run  by  the  magnetic  meridan. 

Your  petitioners  would  therefore  pray 
your  Honor  to  fix  some  day,  as  soon  as 
will  be  convenient  and  proper,  for  the 
appointment  of  appraisers,  as  provided 
in  the  charter  of  said  company,  to 
appraise  the  damages  the  said  owners 
above  mentioned  will  sustain  by  reason 
of  the  appropriation  of  said  lands,  be- 
longing to  them  and  above  described, 
for  the  construction  of  said  railroad 
and  its  appendages.  And  your  peti- 
tioners will  ever  pray,  etc. 

Dated  this  \jd\  day  oi  June,  iSjj. 
John  A.  Holland, 
Attorney  for  said  Company." 


This  form  appears  in  the  report  of  the 
case  of  Galena,  etc.,  R.  Co.  v.  Pound, 
22  111.  405,  as  part  of  the  record  offered 
to  be  introduced  in  the  lower  court.  In 
that  case  it  was  held  that,  in  an  action 
of  trespass  against  a  railroad  company 
for  the  use  of  a  right  of  way,  the  pro- 
ceedings of  the  company  procuring  the 
condemnation  are  competent  evidence, 
and  are  not  to  be  impeached  collat- 
erally. 

Maine  —  Precedents.  —  In  Lime  Rock 
R.  Co.  V.  Farnsworth,  86  Me.  127,  the 
petition  of  the  company  was  partly  in 
substance  as  follows:  "  The  petitioners, 
the  Lime  Rock  Railroad  Company,  in 
their  petition  set  forth  that  said  rail- 
road, as  located  by  its  several  locations, 
aforesaid,  includes  within  its  location 
the  following  described  real  estate,  sit- 
uate in  said  Rockland,  viz:  —  a  strip  of 
\^ndi  four  rods  wide,  being  two  rods  on 
either  side  of  and  parallel  with  the  cen- 
ter line  of  the  Lime  Rock  Railroad,  on 
the  Engine  Quarry  Branch,  so  called, 
and  running  from  land  of  the  Cobb  Lime 
Co.,  formerly  of  Susan  Singhi,  on  the 
northeast,  to  land  of  Cobb  Lime  Co., 
formerly  of  Joht  H.  Adams,  on  the 
south  west;  that  said  land  is  necessary 
for  the  purposes  and  uses  of  said  Lime 
Rock  Railroad,  and  said  Lime  Rock  Rail- 
road Company  have  taken  the  same  for 
the  location,  construction,  repair  and 
convenient  use  of  its  road,  as  for  pub- 
lic uses,  and  all  the  materials  in  and 
upon  it,  in  accordance  with  the  provi- 
sions of  its  charter  and  the  statutes  of 
this  state  in  such  cases  made  and  pro- 
vided; that  when  said  location  was  filed 
and  approved,  the  lime  rock  and  min- 
erals in  the  above  described  land  were 
owned  by  Lucy  C.  Farnsworth  of  Rock- 
land; that  the  Lime  Rock  Railroad  Com- 
pany have  settled  with  the  owners  of 
the  soil  for  the  damages  occasioned  by 
the  crossing  said  land  as  aforesaid,  and 
prays  that  the  county  commissioners 
will  estimate  and  assess  the  damage  to 
which  the  above-named  Lucy  C.  Farns- 
worth is  entitled,  by  reason  of  the 
taking,  by  your  petitioner,  of  said  real 
estate,  to  be  paid  to  the  said  Lucy  C. 
Farnsworth  by  your  petitioner."  It  was 
held  in  this  case  that  if  the  marble 
or  lime  rock  is  owned  separately  from 
the  ownership  of  the  rest  of  the  land 
the  railroad  company  can  maintain  a 
petition  for  the  assessment  of  the  dam- 
ages that  the  owner  of  the  marble  or 
lime  rock  has  sustained  from  such 
taking. 

In  Lime  Rock  R.  Co.  v.  Farnsworth, 
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86  Me.  128,  the  agreed  statement  of 
facts  contained  the  following:  "It  is 
admitted  that  the  Lime  Rock  Railroad 
Company  is  legally  authorized  and  em- 
powered to  take  and  hold  land  for  the 
purposes  above  mentioned;  that  its 
lines  of  railroad  are  legally  located, 
accepted  and  recorded.  It  is  admitted 
that  Philip  Ulmer  in  iS/j  conveyed  to 
Andrew  Ulmer,  '  all  the  marble  or  lime- 
rock  '  which  is  within  the  lot  of  land 
over  which  the  road  is  located,  —  this 
conveyance  being  separate  and  distinct 
from  that  of  the  soil;  that  the  title 
of  Andrew  Ulmer,  under  this  deed, 
through  several  mesne  conveyances, 
was,  at  the  time  of  the  taking  by  the 
railroad  company,  in  Lucy  C.  Farns- 
worih;  also  that  the  title  to  the  soil  has 
come  down  from  Philip  Ulmer,  through 
various  channels,  until  it  reached  the 
owner  at  the  time  of  the  taking  by  the 
railroad  company,  with  which  owners 
the  railroad  company  has  settled  for 
the  damages  caused  by  such  taking.  It 
is  admitted  that  no  marble  or  limerock, 
within  the  location  aforesaid,  was  act- 
ually taken  or  used  for  the  construc- 
tion of  the  railroad,  and  that  it  is  not 
known  that  there  is  any  marble  or  lime- 
rock  within  the  land  taken  for  such 
location;  —  there  being  none  on  the 
surface  of  the  earth,  though  valuable 
quarries  have  been  opened  in  the  im- 
mediate vicinity  of  said  location." 

Consult  also  the  title  Submitted  and 
Agreed  Cases. 

In  Spofford  v.  Bucksport,  etc.,  R.  Co., 
66  Me.  28,  the  petition  to  the  railroad 
commissioners  is  set  out  in  full.  The 
petition,  however,  was  held  to  be  de- 
fective for  the  reason  among  others  that 
it  did  not  contain  a  description  of  the 
property  sought  to  be  condemned;  and 
also  for  the  reason  that  the  allegation 
with  respect  to  the  agreement  as  to  the 
interest  and  extent  of  the  real  estate  to 
be  taken  for  said  tracks  and  buildings 
for  said  road  was  wholly  insufficient. 
See  also  notes  to  Form  No.  8330,  supra, 
as  to  the  sufficiency  of  such  allegations. 

The  report  of  the  railroad  commis- 
sioners as  to  the  necessity  for  taking 
the  land  is  also  set  out  in  full  in 
Spofford  V.  Bucksport,  etc.,  R,  Co.,  66 
Me.  28.     See  supra,  note  i,  563. 

Motion  to  dismiss  petition  for  assess- 
ment of  damages  is  set  out  in  Farns- 
worth  V,  Lime  Rock  R.  Co.,  83  Me. 
441,  partly,  as  follows: 

"That  under  the  constitution  and 
laws  of  Maine  the  said  company  was 
not  and  is  not  a  corporation,  and  un 


der  said  laws  is  not  authorized  to  pro- 
cure a  condemnation  of  said  land  in 
any  form.  That  the  individuals  or 
company  doing  business  under  the 
name  of  the  Lime  Rock  Railroad  Com- 
pany have  never  duly  organized  as  a 
corporation  under  said  constitution  and 
laws.  That  the  alleged  railroad  which 
said  individuals  or  company  propose 
to  construct  across  the  respondents* 
lands  is  not  for  such  use  as  gives  them 
the  right  or  authority  under  said  laws 
to  procure  the  condemnation  thereof; 
and  that  they  had  not  filed  any  loca- 
tion of  said  road  in  form  or  substance 
as  required  by  law  before  the  date  of 
this  petition.  That  whether  said  peti- 
tioners are  a  corporation  or  not,  all  of 
the  proceedings  taken  to  obtain  title  to 
or  right  to  cross  said  premises  are, 
under  the  said  constitution  and  laws 
of  Maine,  invalid.  That  said  company 
has  no  right  to  construct  a  railroad 
over  respondents'  land,  and  that  said 
company  has  no  right  or  authority, 
under  said  laws,  to  procure  the  con- 
demnation of  land  for  that  or  any 
other  purpose."  The  motion  to  dis- 
miss was  overruled  by  the  commis- 
sioners, which  ruling  was  sustained  on 
appeal  to  the  supreme  judicial  court 
on  the  theory  that  a  petition  praying 
county  commissioners  to  assess  dam- 
ages for  land  taken  for  a  railroad  need 
not  aver  the  inability  of  the  parties  to 
agree  on  the  amount  of  damages,  al- 
though the  charter  of  the  company 
confers  jurisdiction  on  the  commis- 
sioners in  case  the  parties  cannot 
agree  on  the  amount,  the  presumption 
being  that  they  cannot  agree. 

In  Lime  Rock  R.  Co.  v.  Farnsworth, 
86  Me.  128,  is  set  out  a  motion  to  dis- 
miss condemnation  proceedings,  which, 
omitting  the  formal  parts,  is  as  follows, 
to  wit:  "  1st.  Because  said  petition  does 
not  allege  or  set  forth  that  any  land  or 
lands  of  Lucy  C.  Farnsworth  have  been 
taken  or  used  by  said  railroad  com- 
pany. 2nd.  Because  the  petition  afore- 
said alleges  that  the  land  for  the  right 
of  way  described  in  said  petition  has 
been  purchased  or  settled  for  by  said 
railroad  company.  3d.  Because  the 
statute  confers  no  right  or  authority 
on  railroad  corporations  to  appropriate 
or  take  limerock  or  other  minerals 
separate  from  lands  or  soil;  nor  does  it 
confer  upon  boards  of  county  commis- 
sioners jurisdiction  to  assess  damages 
therefor.  4th.  Because  said  petition 
does  not  set  forth  that  any  of  the  lime- 
rock and  minerals   therein   mentioned 
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has  in  fact  been  taken  or  appropriated  by 
said  railroad  company."  This  motion 
to  dismiss  was  denied. 

For  forms  relating  to  dismissals, 
generally,  see  the  title  Discontinu- 
ance, Dismissal  and  Nonsuit. 

HicMgan  —  Precedents.—  In  East  Sagi- 
naw, etc.,  R.  Co.  V.  Benham,  28  Mich. 
45g,  a  petition,  which  was  held  to  be 
sufficient  both  in  form  and  substance,  is 
set  out  and,  omitting  formal  parts,  is  as 
follows: 

"  Your  petitioner,  the  East  Saginaw 
&"  SL  Clair  railroad  company,  respect- 
fully shows  that  it  is  a  corporation  duly 
organized  under  the  laws  of  this  State 
for  the  purpose  of  constructing,  oper- 
ating and  maintaining  a  railroad  from 
the  Saginaw  river  at  South  Saginaw, 
thence  through  East  Sagina^o  and  Vas- 
sar  to  the  St.  Clair  river,  a  distance  of 
ninety-five  miles  as  near  as  may  be;  that 
the  capital  stock  of  said  company  is^«^ 
million  dollars,  of  which  ninety-five 
thousand  dollars  has  been  in  good  faith 
subscribed,  of  which  subscribed  capital 
five  per  cent,  and  upwards  has  been 
paid  in;  that  it  is  the  intention  of  your 
petitioner  in  good  faith  to  construct  and 
finish  a  railroad  from  and  to  the  places 
named  for  that  purpose  in  its  articles  of 
association,  to-wit:  the  places  above 
named;  that  your  petitioner  has  sur- 
veyed the  route  of  its  proposed  road  in 
said  county  of  Saginaw,  has  made  a  map 
and  survey  thereof  by  which  said  route 
is  designated,  has  located  its  said  road 
according  to  such  survey,  and  has  filed  a 
certificate  thereof,  signed  by  a  majority 
of  its  directors,  together  with  such  map 
and  survey  certified  by  such  directors, 
in  the  office  of  the  register  of  deeds  of 
said  county  of  Saginaw.  Your  peti- 
tioner further  shows  that  it  seeks  to  ac- 
quire title  by  special  proceedings  under 
this  petition  to  the  following  real  estate 
situated  in  said  county  and  State  and 
to  no  other,  viz.:  (describing  land);  that 
said  real  estate  is  required  for  public 
use,  to  wit:  for  the  purposes  of  your 
petitioner's  incorporation  in  construct- 
ing, operating  and  repairing  its  said 
road  and  the  appurtenances  thereof,  to- 
wit:  as  and  for  right  of  way;  and  that 
your  petitioner  has  not  been  able  to  ac- 
quire title  thereto  by  agreement  with 
the  owner  for  the  purchase  thereof,  for 
the  reason  that  such  owner  asks  for  the 
same  what  your  petitioner  considers  an 
unreasonable  price,  and  refuses  to  ac- 
cept the  reasonable  sum  which  your 
petitioner  has  offered  therefor.  Your 
petitioner  further  shows  that  so  far  as 
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known  to  your  petitioner,  and  so  far  as 
can  with  reasonable  diligence  be  ascer- 
tained, the  only  persons  who  own  or 
have,  or  claim  to  own  or  have  any  es- 
tate or  interest  in  said  tract  or  parcel  of 
land  are  Henry  W.  Benham  and  Mrs. 
Elizabeth  Benham,  both  of  whom  reside 
at  the  city  of  Boston  in  the  State  of 
Massachusetts.  Your  petitioner  there- 
fore prays  for  the  appointment  of  three 
disinterested  and  competent  freehold- 
ers of  said  county  as  commissioners  to 
ascertain  and  determine  the  necessity 
for  taking  said  real  estate  for  the  pur- 
poses aforesaid,  and  to  appraise  and 
determine  the  damages  and  compensa- 
tion to  be  allowed  to  the  owners  thereof 
under  the  laws  of  this  State,  and  your 
petitioner  will  ever  pray." 

In  Chicago,  etc.,  R.  Co.  v.  Sanford, 
23  Mich.  418,  the  petition,  omitting  the 
formal  parts,  is  set  out  in  full,  but  it 
was  held  to  be  defective,  among  other 
reasons,  because  it  failed  to  state  with 
proper  distinctness  the  parcels  of  land 
sought  to  be  appropriated,  and  to  suf- 
ficiently designate  the  owners  thereof. 
See  notes  to  Form  No.  8330,  supra,  for 
the  sufficiency  of  such  allegations. 

See  also  Flint,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.,  64  Mich.  354;  Toledo,  etc., 
R.  Co.  V.  East  Saginaw,  etc.,  R.  Co., 
72  Mich.  211  (one  railroad  seeking  tcy 
cross  another). 

Minnesota  —  Precedent.  —  In  Matter 
of  Minneapolis,  etc.,  R.  Co.,  36  Minn. 
4S2,  being  a  petition  by  one  company 
seeking  to  condemn,  right  of  way  over 
the  tracks  of  another  railroad  company, 
the  petition  was  in  substance  as  fol- 
lows: "  Your  petitioner,  the  Minneapolis^ 
&•  St.  Louis  Railway  Company,  avers 
that  on  \.\i^  first  day  oijune,  A.  D.  i8<y/, 
it  was  constituted  a  corporation  for 
railway  purposes,  under  the  corporate 
name  of  the  Minneapolis  &"  St.  Louis 
Railway  Company,  and  vested  with  and 
now  owns  and  possesses  all  the  rights, 
properties,  and  franchises  of  the  Minne- 
apolis (Sr*  St.  Louis  Railway  Company, 
(that  certain  corporation  created  by 
and  existing  under  chaper  66  of  the 
Special  Laws  of  the  legislature  of  the 
territory  of  Minnesota,  entitled  'An  act 
to  incorporate  the  Minnesota  Western 
Railroad  Company,'  approved  March 
3,  1853,  and  the  several  acts  amenda- 
tory thereof,)  the  Minneapolis  &'  Duluth 
Raihvay  Company,  (a  corporation  duly 
created  and  existing  under  the  laws 
of  the  state  of  Minnesota,)  the  Minne- 
sota dr"  Lowa  Southern  Railroad  Company, 
and  the  Fort  Dodge  &'  Fort  Ridgely  Rail- 
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Form  No.  8338.' 

(Precedent  in  St.  Louis,  etc.,  R.  Co.  v.  Lewright,  113  Mo.  663.) 

St.  Louis,  Kansas  City  &"  Colorado  ^ 
Railroad  Company  of  the  State  of 
Kansas, 

V. 

William  P.  Lewright,  James  M. 

Lewright,  Elijah  McLean  and  J. 

B.  Kitchen,  defendants. 

The  plaintiff  states  that  it  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  state  of  Kansas  for  the  purpose  of  con- 
structing and  maintaining  a  standard  gauge  railroad  from  a  point  in 
the  western  line  of  Seward  county  in  said  state  of  Kansas  near  the 
center  of  said  line  eastwardly,  through  the  counties  of  Seward,  Ford^ 
Comanche.  Barbour,  Harper,  Sumner,  Coudey,  Choutaque,  Linn,  Elk^ 
Wilson,  Neosho,  Crawford  and  Bourbon  in  said  state  of  Kansas,  to  a 
point  in  the  eastern  line  of  said  Linn  county,  near  the  center  of  said 
line;  thence  through  the  state  of  Missouri  eastwardly,  through  the 
counties  of  Vernon,  Bates,  Henry,  Johnson,  Cass  and  Jackson,  in  the 
state  of  Missotiri,  to  the  union  depot  in  Kansas  City  and  said  Jackson 
county;  and  from  the  point  where  said  railroad  runs  northwiestwardly 
to  Kansas  City  aforesaid,  eastwardly  through  the  counties  of  Henry, 
Miller,  Osage,  Maries,  Gasconade,  Franklin,  St.  Louis,  to  and  into  the 
city  of  St.  Louis,  Missouri,  to,  through  and  along  the  union  depot  in 
the  said  city  of  St.  Louis  to  the  west  bank  of  the  Mississippi  river  at 
said  city  of  St.  Louis. 

The  plaintiff  as  authorized  by  the  laws  of  the  said  states  of  Kansas 
and  Missouri  is  about  to  construct,  operate  and  maintain,  and  is  now 
constructing,  with  the  design  and  intention  of  operating  and  main- 
taining a  standard  gauge  railroad  over  that  part  or  portion  of  said 
road  survey  which  passes  through  said  county  of  Franklin,  Missouri, 
in  a  general  southwesterly  direction  from  the  town  of  Labadie  in 
said  county  to  the  town  of  Union  in  said  county. 

That  plaintiff  has  caused  to  be  made  an  amended  profile  map  of  the 
route  surveyed  and  adopted  by  plaintiff  of  that  part  of  said  railroad 
line  in  said  Franklin  county  between  the  said  towns  of  Labadie  and 
Union. 

road  Company,  {each  a  corporation  for  and  also  of  a  system  of  tracks  in  Minne- 
railvvay  purposes,  duly  organized  and  apolis  reaching  the  flouring  and  other 
existing  under  the  general  incorpora-  mills  in  that  city,  and  sets  forth  at 
tion  laws  of  the  state  of  Iowa,)  by  and  large  facts  showing  that  the  public  in- 
through  certain  consolidation  proceed-  terests  require  its  railway  to  be  con- 
ings  and  agreements  entered  into  nected  with  that  of  the  Northern  Pacific 
between  said  companies  severally,  pur-  Railroad  Company  by  a  crossing  of  the 
suant  to  the  laws  aforesaid,  the  general  respondent's  tracks  upon  a  strip  of 
laws  of  this  state  and  similar  general  ground  described  in  the  petition, 
laws  in  the  state  of  Iowa."  The  1.  See  list  of  statutes  cited  supra, 
petition  then  alleges  the  petitioner's  note  i,  p.  563,  and  notes  to  Form  No. 
ownership    and    operation    of   varioVis  8330,  supra. 

lines  of  railway  (including  those  of  the  2.  The  words  to  be  supplied   in  [  ] 

original  Minneapolis  &  St.  Louis  and  the  do    not   appear   in   the    reported   case, 

other  consolidating  companies,  except  but  should  be  added  to  complete  the 

Ihe  Minneapolis  &   Duluth  company),  form. 
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That  said  amended  profile  map,  made,  certified  to  and  filed  in  the 
office  of  the  clerk  of  the  county  court  of  said  county  aforesaid,  shows 
the  actual  survey,  location  and  distance  of  the  roadbed  through  the 
several  lots  and  tracts  of  land,  and  the  congressional  sections  through 
which  the  road  runs,  and  the  number  of  miles,  main  and  side  tracks 
of  said  road  on  said  portion  of  said  railroad  line  in  said  part  of  said 
county. 

That  your  petitioner  has  given  written  notice  to  all  actual  occu- 
pants of  the  lands  hereinafter  described  of  the  defendants  over  which 
the  route  of  said  railroad  has  been  relocated  and  designated  as  afore- 
said, of  the  location  of  said  road  through  the  same  as  shown  by  said 
amended  profile  map. 

Plaintiff  further  states  that  as  a  common  carrier  and  for  the  public 
benefit  and  convenience  it  needs  and  seeks  to  acquire  for  the  pur- 
poses aforesaid  and  for  the  additional  purposes  of  cutting  and 
embankments,  necessary  for  the  proper  construction  and  security  of 
said  railroad,  a  strip  of  land  of  the  uniform  width  of  one  hundred 
feet  in  the  following  described  tracts  and  parcels  of  land  situated  in 
said  county  of  Franklin,  between  the  said  towns  of  Labadie  and  Union, 
through  and  over  which  said  railroad  route  is  surveyed  and  located, 
as  aforesaid,  with  the  courses  of  said  roadbed,  and  the  number  of 
acres  and  parts  of  acres  sought  to  be  appropriated,  and  which  land 
is  owned  by  the  defendant,  William  P.  Letvrighi,  to-wit:  The  west 
half  of  the  southeast  quarter  and  the  northeast  quarter  of  the  south- 
east quarter  and  southwest  quarter  of  section  36,  in  township  44>  ^rid 
northwest  quarter  of  the  northwest  quarter,  section  1,  township  Jj^, 
all  in  range  1,  east.  That  the  center  line  of  said  strip  of  lands  sought 
to  be  appropriated  for  the  purposes  aforesaid  enters  the  north  bound- 
ary line  of  said  southeast  quarter  of  said  section  86,  about  one  thou- 
sand and  fifty  feet  west  of  the  northeast  corner  of  said  quarter 
section,  and  is  located  on  said  lands  in  a  general  southwesterly  and 
northeasterly  direction,  passing  out  of  said  section  36,  township  ^, 
range  1  east,  one  hundred  feet  east  of  the  southwest  corner  thereof, 
into  said  section  1,  township  Jf^3,  range  1  east,  and  continuing  in  the 
same  general  southwesterly  direction  until  said  center  line  of  said 
railroad  intersects  the  west  line  of  said  section  1,  township  Jf.3,  range 
i  east,  about  one  hundred  ieet  south  of  the  northwest  corner  thereof. 
That  the  amount  of  land  sought  to  be  appropriated  and  used  by  the 
plaintiff  for  the  purposes  of  the  construction  of  the  roadbed  is  about 
eleven  and  six-tenths  acres. ^ 

1.  As  to  the  sufficiency  of  the  description,  to  be  condemned  for  right  of  way  and 

the  court   says:     "The     point    is    also  roadbed  in  the  case  of  Cory  z/.  Chicago, 

made  by  defendant    that    the  proceed-  etc.,    R     Co.,    lOO  Mo.    282,  which  was 

ings  do  not  show  what  particular  land  held  sufficient  by  this  court." 
is  sought  to  be  condemned.     The  peti-        Hissooii  —  Precedent.  —  In    Kansas 

tion  describes  the  land,  the  exact  point  City,  etc.,  R.   Co.  v.  Story,  96  Mo.  611, 

where   the  road    is  to  enter  the  same,  the  petition,  omitting  the  formal  parts, 

its  general  course,  and  the  point  where  is  set  out  as  follows:     "The  petition  of 

it  intersects  the  extreme    line,  as  well  the  Kansas   City,  Clinton  &f  Springfield 

also  as  the  quantity  to  be  taken,  which  Railroad  Company  respectfully  shows: 

seems  to  be  fully  as  definite  and  certain  That  it  is  a  corporation    created   and 

as  the  description  of  the  lands  sought  existing  under  and  by  virtue  of  the  laws 
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Plaintiff  further  states  that  it  has,  by  and  through  its  agents,  made 
efforts  to  purchase  of  the  defendant,  William  P .  Lewright,  the  above 
described  strip  of  land,  for  the  purposes  aforesaid  at  a  fair  and  rea- 
sonable compensation,  to  be  paid  to  him  by  the  plaintiff,  but  plaintiff, 
although  so  endeavoring,  yet  cannot  agree  with  the  said  defendant, 
William  P.  Lewright,  upon  the  just  and  fair  compensation  for  said 
strip. 

Wherefore,  plaintiff  prays  this  honorable  court  to  appoint  three 
disinterested  freeholders,  residents  of  said  county  of  Franklin,  as 
commissioners  to  ascertain  and  assess  the  damages  which  the  said 
defendant,  William  P.  Lewright,  may  sustain,  and  the  just  compensa- 
tion to  which  he  may  be  entitled  in  consequence  of  the  construction, 
maintaining  and  operating  of  said  railroad  through  said  lands  as 
aforesaid.      [(jConcluding  as  in  Form  No.  6921.)i\ 


oi  the  state  of  Missouri;  that  your  peti- 
tioner, in  pursuance  of  the  laws  of  said 
state,  and  of  its  charter,  is  about  to 
construct,  operate  and  maintain  a 
standard  or  broad-gauge  railroad  in 
the  counties  of  Cass,  Henry,  St.  Clair, 
Hickory,  Cedar,  Polk  and  Greene,  com- 
mencing on  the  west  line  of  the  state  of 
Missouri,  in  the  county  of  Cass,  at  a 
point  where  the  eastern  terminus  of  the 
line  of  railroad  of  the  ""  Johnson  County 
Railroad  Company,'  a  corporation  of  the 
state  of  Kansas,  intersects  said  state 
line,  thence  through  the  county  of  Cass 
via  Harrisonville,  through  the  county 
of  Henry  via  Clinton,  and  through  the 
counties  of  St.  Clair,  Hickory,  Cedar, 
Polk  and  Greene  to  a  point  on  the  line 
of  railroad  of  the  Fort  Scott,  South  East- 
ern &"  Alemphis  Railroad  Company,  about 
twenty  miles  westerly  from  Springjield, 
in  said  county  of  Greene,  together  with 
the  necessary  side  tracks,  turn-outs, 
stations  and  water-tanks,  convenient 
for  and  appurtenant  thereto. 

And  your  petitioner  further  shows 
that  it  needs  and  seeks  to  acquire  for 
public  use  and  for  the  purposes  afore- 
said the  several  parcels  of  land  situate 
in  the  county  of  Cass,  and  state  of 
Missouri,  described  and  owned  as  fol- 
lows, to  wit,  that  is  to  say:  {parcels  be- 
Ionising  to  other  owners  and  not  7tow  in 
question  in  this  case).  Third  parcel  —  one 
hundred  ieei  in  width  in  a  general  north- 
westerly and  southeasterly  direction,  as 
said  road  is  sought  to  be  constructed 
over,  through  and  upon  the  north  west 
quarter  of  section  nine,  in  township 
forty-five,  of  range  thirty-one,  according 
to  the  location  of  said  railroad,  and 
which  is  owned  and  claimed  by  said 
defendant,  Thomas R.  Story;  that  there 


IS  a  deed  of  trust  of  date  /m«^  i6,  iSSf, 
of  record  against  said  land  executed  by 
one  0.  H.  Cogswell  and  wife,  to  defend- 
ant Leroy  AT.  Sea,  trustee,  to  secure  six 
hundred  and  eleven  and  thirty-seven  one- 
hundredths  dollars  in  favor  of  defendant, 
Isaac  N.  Rogers,  recorded  in  Book  Al, 
page  2J2,  in  recorder's  office  of  said  Cass 
county  {other  parcels  belonging  to  other 
defendants  and  not  now  in  question);  that 
the  one  hundred  feet  in  width  in  each  of 
the  foregoing  parcels  of  land  as  speci- 
fied is  fifty  (jo)  feet  on  each  side  of  the 
centre  of  said  railroad  as  indicated  by 
stakes  driven  along  the  line  of  said 
road,  and  the  map  and  profile  thereof 
on  file  in  the  office  of  the  clerk  of  the 
county  court  within  and  for  Cass  county, 
Alissouri,  and  showing  the  location 
thereof. 

And  your  petitioner  further  says  that 
it  and  the  owners  of  said  parcels  of 
land,  who  are  residents  of  the  state  of 
Missouri,  cannot,  nor  can  said  peti- 
tioner and  either  of  said  owners,  agree 
upon  the  proper  compensation  to  be  paid 
for  said  land  or  any  interest  therein, 
which  it  seeks  to  acquire,  although  it 
has  endeavored  so  to  do. 

Your  petitioner  therefore  prays  for 
the  appointment  by  said  court  or  by 
the  judge  thereof  in  vacation,  of  three- 
disinterested  freeholders,  residents  of 
said  Cass  county,  as  commissioners,  or 
of  a  jury,  to  ascertain  and  assess  the 
damages  which  the  owners  of  said 
several  parcels  of  land  may  severally 
sustain  as  the  just  compensation  to 
which  they  may  severally  be  entitled  in 
consequence  of  the  construction,  main- 
tenance and  operation  of  said  railroad 
and  appurtenances  as  aforesaid,  and 
the  use  and  occupation  therefor." 


604 


Volume  7. 


S389,  EMINENT  DOMAIN,  8339. 


^'    Us. 

IS.   S 


Form  No.  8339. 

In  the  County  Court  of  Douglas  County,  Nebraska. 
State  of  Nebraska, 
County  of  Douglas. 
In  the  matter  of  the  application  of  the  Omaha  and  North' 

Platte  Railroad  Company  to  condemn  certain  lots,  lands 
•  and  premises  for  its  use,  right  of  way,  main  and  side 

tracks,  buildings,   sjuitches,  turntables,   water- stations, 

offices  and  structures  necessary  and  convenient  to  and 

for  the  use  and  operation  of  its  railroad. 
To  the  Hon.  Irving  F.  Baxter,  County  Judge  within   and  for  Douglas 
county,  in  the  state  of  Nebraska: 

Your  petitioner,  the  Omaha  and  North  Platte  Railroad  Company, 
respectfully  shows  and  represents  to  your  honor  that  it  is  a  railroad 
corporation,  created,  organized  and  existing  under  the  laws  of  the 
state  of  Nebraska,  and  in  such  behalf  clothed  and  empowered 
by  law  to  exercise  the  right  of  eminent  domain  in  the  manner  and 
extent  as  by  law  it  is  provided;  that  it  is  and  was  organized  for 
the  purpose  of  constructing,  maintaining  and  operating  a  railroad 
from  the  city  of  Omaha,  in  Douglas  county,  in  a  southwesterly  direc- 
tion into  and  through  the  city  of  South  Omaha,  and  from  thence  through 
several  counties  in  the  state  of  Nebraska,  so  as  to  connect  with  the 
Grand  Island  and  Wyoming  Central  Railroad  Company,  in  Custer  county, 
in  said  state;  and  in  that  behalf  has  located  and  constructed  and  now 
owns  and  operates  a  railroad  between  the  termini  aforesaid;  and  in 
that  behalf  has  complied  with  all  the  provisions  of  the  statute  neces- 
sary and  requisite  to  be  complied  with  in  order  to  carry  out  the  objects 
and  purposes  for  which  your  petitioner  was  created  and  now  exists. 

Your  petitioner  further  represents  that  it  is  necessary  for  it  to 
own,  occupy  and  use  certain  property  in  the  city  of  South  Omaha 
for  the  necessary  and  convenient  operation  of  its  said  railroad 
thereat,  to  wit,  certain  lots,  lands  and  premises  necessary  for  the 
convenient  use  and  operation  of  its  said  railroad  for  buildings, 
switches,  main  and  side  tracks,  turntables,  water-stations,  structures, 
and  for  changing  difficult  curves  and  grades  and  unsafe  and  unsub- 
stantial grounds  in  order  to  render  the  operation  of  its  said  railroad 
safer;  and  in  such  behalf  your  petitioner  shows  that  it  is  necessary 
for  it  to  own  and  occupy  certain  lots,  lands  and  premises  in  the  city 
of  South  Omaha  for  the  accomplishment  of  its  said  purposes;  and  to 
this  end  your  petitioner  has  determined  the  certain  lands  necessary 
and  them  selected,  to  wit,  the  lots,  lands  and  premises  hereinafter 
described,  for  the  purposes  hereinbefore  mentioned. 

Further  in  this  behalf,  your  petitioner  represents,  alleges  and  avers 
the  fact  to  be  that  it  has  been,  and  still  is,  unable  to  agree  with  the 
several  owners  of  the  lots,  lands  and  premises  hereinafter  described, 
which,  as  aforesaid,  are  necessary  for  the  said  purposes,  as  to  the  com- 
pensation to  be  paid  to  the  several  owners  thereof;  and  that  said 
owners  of  the  lots,  lands  and  premises  hereinafter  described  have 
each  of  them  refused,  and  still  refuse,  to  grant  unto  your  petitioner 
the   use    thereof,  and   your   petitioner   has   been    wholly  unable   to 

1.  See  list  of  statutes  cited  supra,  note  i,  p.  563,  and  notes  to  Form  No.  8330,  supra, 
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obtain  from  such  owners,  or  any  of  them,  any  right  in  or  upon  or 
to  the  use  of  said  premises,  being  those  hereinafter  described. 

Your  petitioner  further  shows  and  states  the  fact  to  be  that  the 
said  several  lots,  lands  and  premises,  together  with  the  names  of  the 
several  owners  thereof  and  persons  interested  therein,  are  as  follows: 

The  whole  of  \ots  fourteen  ind  fifteen  in  block  three,  Burlington  Centre, 
an  addition  to  the  city  of  South  Omaha,  Douglas  county,  Nebraska,  a* 
surveyed,  platted  and  recorded,  the  said  property  being  the  whole 
of  an  entire  tract  or  parcel,  as  will  more  fully  appear  from  the  accom- 
panying map,  showing  the  location  of  said  described  property  and 
the  general  route  and  termini  of  said  railroad  hereinbefore  referred  to, 
attached  to  this  petition,  marked  Exhibit  A,  and  made  a  part  thereof. 

Said  lots  and  each  thereof  are  owned  by  Robert  E.  Kuhn,  but  his 
wife,  Emma  V.  Kuhn,  claims  some  estate  or  interest  therein;  and  one 
Mary  K.  Kuhn,  George  Karl,  as  constable,  Albyn  L.  Frank,  as  clerk 
of  the  District  Court  of  Douglas  county,  and  Frank  E.  Moores,  for- 
merly as  clerk  of  the  District  Court  of  Douglas  county,  each  of  them 
claims  some  interest  in  or  lien  upon  said  premises. 

Wherefore,  your  petitioner  prays: 

(i)  That  all  persons  claiming  any  interest  in  or  right  to  any  of  the 
said  hereinabove  described  premises  may  have  notice  of  this  proceed- 
ing in  the  manner  provided  by  law,  and  that  their  rights,  interests  and 
estate  may  be  bound  and  forever  determined  and  concluded  thereby. 

(2)  That  your  honor  will  cause  to  be  chosen,  selected  and  sworn 
from  the  body  of  the  county  of  Douglas  six  disinterested  freeholders 
of  said  county,  who  are  not  and  each  of  whom  is  not  interested  in  a 
like  question,  whose  duty  it  shall  be  to  carefully  inspect  and  view 
the  said  described  premises  and  to  assess  the  damages  which  the  said 
several  owners  and  each  of  them  shall  sustain  by  reason  of  the  appro- 
priation of  such  lots,  lands  and  premises  by  your  petitioner,  and 
make  their  report  to  the  Honorable  County  Judge  of  said  Douglas 
county,  and  to  do  and  perform  in  the  premises  all  the  requirements 
of  the  statutes  in  such  cases  made  and  provided,  to  the  end  that' 
your  petitioner  may  obtain,  as  against  each  of  the  several  owners  of 
such  lots,  lands  and  premises,  to  wit,  those  hereinabove  described,, 
the  right  to  enter  upon,  use  and  occupy  and  enjoy  the  same  with  all 
and  singular  its  railroad,  main  and  side  tracks,  turnouts,  switches, 
buildings,  water-stations  and  structures  proposed  to  be  erected 
thereon,  and  for  all  the  uses  and  purposes  which  by  law  it  is 
authorized  and  empowered  to  enjoy  such  premises. 

(3)  That  the  processes  of  this  court  may  issue  requiring  the  attend- 
ance of  said  freeholders  to  be  duly  sworn  according  to  law,  and  that 
such  proceedings  may  be  had  in  the  premises  as  are  authorized  and 
required  by  law,  and  that  all  steps  may  be  taken  herein  which  the 
necessities  of  the  case  for  the  purposes  aforesaid  may  require  or 
demand,  that  the  property  herein  described  may  be  adjudged  to  your 
petitioners  and  vested  in  them. 

The  Omaha  &"  North  Platte  Railroad  Company. 
By  James  E.  Kelby,  its  Attorney. 
(  Verification,  y- 

1.  See  the  title  Verifications. 
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Form  No.  8340.' 

(Precedent  in  Trester  v.  Missouri  Pac.  R.  Co.,  33  Neb.  182.) 
In  the  County  Court,  Lancaster  County,  Nebraska. 
In  the  Matter  of  the  Right  of'\ 

Way  and  Depot  Grounds  of  !  Request  for  Commissioners  to  Appraise 
the  Missouri  Pacific  Rati-  j  Damages. 

way  Company.  J 

To  Charles  M.  Parker,  County  Judge: 

The  Missouri  Pacific  Railroad  Company  shows  to  your  honor,  that 
it  has  located  its  line  over  and  through  the  grounds  hereinafter 
described,  and  has  located  its  switch  yards  and  depots  on  the  grounds 
hereinafter  set  forth  and  described,  and  that  the  appropriation  of 
said  lands  to  such  uses  is  necessary  to  the  construction  and  opera- 
tion of  said  railway,  and  that  said  company  has  endeavored  to  obtain 
the  consent  of  the  several  owners  and  agree  with  them  on  such  dam- 
ages so  occasioned  to  them  by  such  appropriation  but  has  been  un- 
able to  make  any  personal  agreement,  and  petitioner  has  given  ta 
non-resident  owners  notice  by  publication,  as  required  by  law  here- 
with filed,  and  has  given  personal  notices  to  resident  owners,  to  wit: 
N.  1-2  S.  E.  1-4  of  N.  E.  1-4  section  ^^  Tp.  10,  R.  6  E.,  100  feet  wide 
and  through  the  same,  M.  L.  Trester,  owner,  and  said  railway  com- 
pany prays  appraisement  of  damages  by  commissioners,  which 
owners  shall  sustain  by  reason  of  the  appropriation  of  such  lands  to 
the  uses  of  the  Missouri  Pacific  Railway  Company. 

The  Mo.  Pac.  Ry.  Co., 
^y  Joseph  R.  Webster  and  W.  E.  Stewart, 

Att'ys  for  this  Proceeding. 
(Date  and  Verification.^^ 

1.  See  list  of  statutes  cited  supra,  "  actively  engaged  in  the  operation  of 
note  I,  p.  563,  and  notes  to  Form  No.  its  railroad  heretofore  constructed  be- 
8330,  supra.  tween    the    city    of    Virginia,    in    the 

2.  Date  and  Verification.  —  With  refer-  county  of  Storey,  and  the  city  of  Carson, 
ence  to  the  oath  and  signing  the  court  in  the  county  of  Ormsby,  state  of  As- 
says: "  There  is  no  law  which  requires  vada;  that  the  present  principal  termini 
that  the  petition  should  be  either  dated  of  said  railroad  are  said  cities  of  Vir- 
or  sworn  to,  or  that  it  should  state  the  ginia  and  Carson,  and  said  railroad 
exact  location  of  the  line  of  road  through  has  been  heretofore  constructed  and 
lands  sought  to  be  condemned,  or  the  put  in  operation  between  said  cities; 
date  of  the  location  of  such  road.  In  that  prior  to  the  construction  of  the 
the  absence  of  a  statutory  provision  aforesaid  portion  of  said  railroad  a  sur- 
designating  the  officer  of  the  corpora-  vey  thereof  was  completed  and  a  map 
tion  who  shall  sign  the  petition,  it  may  thereof  made;  that  the  line  as  surveyed 
be  signed  by  any  officer  thereof  em-  and  laid  down  on  said  map  was  adopted 
powered  by  the  corporation  so  to  do,  by  your  petitioner  as  the  route  of  said 
or  by  an  authorized  attorney.  There  railroad,  and  the  said  railroad  was  con- 
being  no  proof  to  the  contrary,  it  will  be  structed  in  accordance  therewith,  and 
presumed  that  the  application,  in  the  that  the  map  herewith  filed  shows  the 
case  at  bar,  was  signed  by  persons  duly  route  of  said  road  over  the  premises 
empowered  to  so  represent  the  defend-  hereinafter  described,  to  wit:  a  certain 
ant."  tract  situate  in  OrnisbyQovinx.y,  state  of 

Virginia  —  Precedent. —  In  Virginia,  Nevada,  being  the  north  half  of  the 
etc.,  R.  Co.  V.  Lovejoy,  8  Nev.  loo,  the  northeast  quarter  of  section  ly.  Town- 
petition  for  condemnation  for  railroad  ship  i$  North,  Range  20  East,  accord- 
purposes  among  other  things  set  forth  ing  to  the  public  surveys  of  the  United 
that     the     petitioning    company    was     States;    that   the   following    described 
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Form  No.  8341.' 

(Precedent  in  Durham,  etc.,  R.  Co.  v.  Richmond,  etc.,  R.  Co.,  106  N.  Car.  17.) 

"(  Title  of  court  and  cause  as  m  Form  No.  5927.)]^ 

The  petitioner,  the  Durham  and  Northern  Railway  Company^  repre- 
sents:] 

1.  That  the  petitioner  is  a  corporation  duly  created  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  North  Carolina. 

2.  That  the  Richmond  and  Danville  Railroad  Company  is  a  corpora- 
tion duly  created  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Virginia. 

3.  That  the  North  Carolina  Railroad  Company  is  a  corporation  duly 
created  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
North  Carolina. 

4.  That  \X\&  North  Carolina  Railroad  Company^  many  years  ago, 
and  before  the  incorporation  of  the  town  of  Durhatn,  acquired  for 
its  use  a  right-of-way  through  what  is  now  known  as  the  town  of 
Durham,  of  the  width  of  100  feet  on  each  side  of  its  main  track,  and 
that  it  constructed  its  said  road  over  the  center  of  said  right-of-way. 

5.  That  the  town  of  Durham  has  been  duly  incorporated  by  act  of 
the  General  Assembly  of  North  Carolina. 

6.  That  shortly  after  the  said  town  was  incorporated,  and  more 
than  twenty  years  ago,  by  proceedings  duly  and  lawfully  had,  a  por- 
tion of  the  said  right-of-way,  upon  which  Peabody  street  is  now 
located,  was  duly  condemned  and  laid  off  as  a  street  or  public  high- 
way, and  that  for  over  twenty  years  the  said  street,  as  located  upon 
said  right-of-way,  has  been  openly,  adversely  and  continuously  used, 
occupied  and  possessed  by  the  said  town  of  Durham  and  the  citizens 
thereof  as  a  street  and  public  highway. 

7.  That  the  said  portion  of  its  right-of-way  was  dedicated  by  the 
said  North  Carolina  Railroad  Company  to  the  public,  for  use  as  one 
of  the  streets  of  the  town  of  Durham. 

portions  of  said  tract  are  necessary  to  assess  the  compensation  to  be  paid   to 

petitioner  for  the   purpose  of  the  con-  the  defendant,  etc. 

struction  of  depots  and  side  tracks,  to-  This  petition  was  upheld  against  the 

wit:  {describing  in   two  small  pieces  the  demurrer,  it   being   held    that  the  fact 

/am/ (/fwV^a');  that  both  of  said  described  that  a   railroad   had  been   constructed 

portions  of  said  tract  are  contiguous  to  according    to  the    surveys,    and    maps 

the  main  track  of  petitioner's  railroad,  originally  filed,  would  not  prevent  the 

and  are  necessary  and  proper  to  peti-  company  from  condemning  other  land 

tioner  for  the  purpose  of  a  depot,  and  which  might  be  necessary  and  proper 

the  said  last  above  described  portion  is  for  its  purpose,  and  that  a  petition  for 

necessary  and  proper  for  the  mainte-  condemnation     under     such     circum- 

nance  and  construction  over  and  across  stances  could   not  be  demurred  to  for 

the  same,  of  a  side  track  from  said  main  setting  up  such  construction, 

track  of  petitioner's  railroad  as  shown  New  Jersey  —  Precedent. —  Hibernia 

upon  the  map  herewith  filed;"  and  peti-  Underground  R.  Co.  v.  De  Camp,  47  N. 

tion  further  set  forth  that  petitioner  had  J.  L.  542;  Jersey  City  v.  Lehigh  Valley 

been  in  possession  of  the  land  for  sev-  Terminal  R.  Co.,  55  N.  J.  L.  204. 

eral  months,  using  it  for  the  purposes  New  York  —  Precedent.  —  Matter  of 

aforesaid;  that  defendant  claimed  to  be  New  York  Cent.   R.  Co.,  66  N.  Y.  407. 

the  owner;  that  petitioner  had  failed  in  1.   See    list   of    statutes    cited    supra, 

its  endeavors  to  purchase  the  same,  and  note  i,  p.  563,  and  notes  to  Form  No. 

prayed   for  the   appointment   of    com-  8330,  supra. 

missioners,  in  accordance  with  the  stat-  2.  The   matter  to  be  supplied  in  [  ] 

ute  in  such  case  made  and  provided,  to  is  not  found  in  the  reported  case,  but 

608  Volume  7. 


8341.  EMINENT  DOMAIN,  8341. 

71-2.  That  for  many  years  before  the  said  street  was  thus  con- 
demned and  dedicated,  it  had  been  used  and  treated  for  all  purposes 
as  a  public  highway  having  been  previously  condemned  and  dedi- 
cated to  and  accepted  by  the  public  for  this  use. 

8.  That  on  April  6th,  1 8^9,  the  town  oi  Durham,  by  its  commis- 
sioners, at  a  meeting  duly  held,  adopted  the  following  resolution,  to 
wit:  {setting  out  the  resolution).'^ 

9.  That  the  petitioner,  requiring  the  said  right-of-way  as  neces- 
sary for  the  exercise  of  its  franchise  and  the  performance  of  its 
duties,  and  for  the  great  convenience  of  the  public,  has,  in  pursuance 
and  by  authority  of  the  said  permission  and  authority,  constructed 
its  railroad  and  laid  its  track  upon  a  strip  of  land  twenty  feet  wide, 
except  where  embankments  shall  be  required,  where  the  width  shall 
be  sufficient,  for  an  embankment  on  which  to  accommodate  a  single 
track,  in  which  case  the  width  is  not  to  exceed  thirty  feet,  begin- 
ning just  opposite  and  at  the  southeastern  corner  of  the  factory 
building  of  W.  Duke,  Softs  &>  Co.,  and  designated  "^"  on  the  map; 
thence  easterly  along  Peabody  street  and  bounded  on  the  north 
parallel  with  one  hu7idred  feet  from  the  center-line  of  the  North  Caro- 
lina Railroad,  and  on  the  south  by  a  line  two  feet  south  from  and 
parallel  with  the  track  of  the  Durham  and  Northern  Raihvay,  as 
shown  on  the  map,  to  the  point  where  said  track  begins  to  curve 
near  Corcoran  street;  thence  diagonally  with  said  curve  across  Cor- 
coran street,  as  shown  on  the  map  to  be  20  feet  wide;  thence  along 
and  upon  the  southern  side  oi  Peabody  street  to  the  point  where  said 
track  leaves  said  street,  to  be  20  feet  wide;  thence  from  the  point 

•should  be  inserted  to  complete  the  take  up  any  pavement,  they  shall  re- 
form, place  the  same  in  as  good  order  as  the 

1.  The  resolation  referred  to  in  the  text  said  pavement  now  is. 

was  as  follows:  Resolved,  That    the     said     railroad 

"  Resolved,    That    the   Durham    and  company  only  be  allowed  to  lay  one 

Northern    Railway    Company    be     per-  track  over  the  street  hereby  granted  to 

mitted,  and  they  are  hereby  expressly  them    for    the   purpose    of    extending 

authorized  by  the  town  ol  Durham,  to  their  track. 

use  Peabody  street  for  the  purpose  of  Resolved,  That  the  road  shall  be  run 
extending  their  track  from  a  point  just  up  said  street  as  follows:  It  shall  run 
west  of  the  electric  light  house,  where  up  the  south  side  of  Peabody  street, 
their  present  right-of-way  stops,  to  a  from  their  present  terminus  to  a  point 
point  on  said  street  opposite  the  eastern  nearly  opposite  the  western  end  of 
end  of  the  factory  building  of  W.  Duke,  Claiborne  where  Corcoran  street  crosses 
Sons  &=  Co.,  and  that  they  be  permitted  Peabody  street,  where  it  shall  cross  the 
to  grade  said  street  for  said  purpose:  northern  side  of /".fai^fji/j' street  and  con- 
Provided,  that  said  railway  company  tinue  along  the  northern  side  of /'m^<7d^' 
put  said  street  in  as  good  order  as  street  as  near  the  northerly  edge  thereof 
it  now  is;  And  provided  further,  that  as  possible,  and  as  safe  for  the  build- 
they  put  all  street-crossings,  now  ex-  ings  on  the  north  side  of  Peabody  street 
isting  or  hereafter  to  be  made,  in  good  to  the  western  limit  of  the  portion  of 
order,  so  that  vehicles  can  conveniently  the  said  street  at  which  the  railway 
and  safely  cross;  And  also  provided,  company  is  authorized  to  lay  its  track 
that  they  shall  so  construct  their  track,  by  the  resolution. 

where   the  same  may  pass  in  front  of  Resolved,  That  the  permission  here- 

any  store-house,  that    wagons   can  get  by  given  shall  in  no  way  interfere  with 

access  to  said  stores.  or  be  taken  as  repealing  any  franchise 

Resolved,    That   whenever,     on   said  heretofore  granted  to  the  Z^Kr/^aw  5/r^^/ 

street,  the  said  railroad  company  shall  Railway  Company." 

7  E.  of  F.  P.  — 39-  609  Volume  7. 


8341.  EMINENT  DOMAIN.  834 1 . 

where  the  track  of  said  petitioner's  road  leaves  Peabody  street,  as 
shown  on  said  map,  of  the  width  of  30  feet,  beyond  the  eastern  edge 
of  Clroeland  (formerly  Roxbord)  street,  where  the  old  right-of-way  of 
the  petitioner  stopped,  as  shown  on  said  map,  said  'Strip  being  so 
located  with  reference  to  said  old  right-of-way  as  to  allow  the  track 
laid  thereon  to  be  extended  on  this  strip,  as  shown  by  said  map; 
that  a  plat  of  the  said  right-of-way,  and  of  the  said  track,  will  be 
filed  with  this  petition.  (This  amendment  was  made  by  leave  of 
Court,  May  18,  iS89.     D.  C.  Mangum,  C.  S.  C.) 

10.  That,  as  petitioner  is  advised  and  believes,  the  said  Richmond 
and  Danville  Co7npany  is,  by  virtue  of  its  lease  of  the  railroad  prop- 
erty and  franchise  of  the  North  Carolina  Railroad  Company,  entitled 
merely  to  an  easement  in  the  said  right-of-way  required  and  occu- 
pied by  petitioner,  subject  to  the  superior  easement  which  the  town 
oi  Durham  has  acquired  therein;  and  that  neither  XJcv^  North  Carolina 
Railroad  Company  nor  the  Richmond  and  Danville  Railroad  Company 
have  any  right  to  lay  a  track  upon  said  street  without  the  leave  of 
the  town  of  Durham. 

11.  That  the  said  right-of-way  has  never,  in  any  manner,  been 
used  by  the  North  Carolina  Railroad  Company  or  Richmond  and  Dan- 
ville Railroad  Company,  and  that  it  is  not  necessary  to  either  of  said 
companies  for  the  exercise  of  their  franchise  or  the  discharge  of 
their  duties, 

12.  That  the  North  Carolina  Railroad  Company  owns  amply  suffi- 
cient right-of-way,  exclusive  of  the  said  strip  of  land,  for  all  of  its 
present  or  future  purposes. 

13.  That  the  said  strip  of  land  required  by  the  petitioner  passes 
through  the  heart  of  the  town  of  Durham,  and  near  its  business 
center,  being  located  within  a  block  of  the  principal  stores  and  ware- 
houses of  Durham,  and  that  the  track  of  petitioner  constructed  upon 
this  right-of-way,  and  that  affording  an  accessible  competing  line, 
will  be  of  the  greatest  convenience  to  the  citizens  of  said  town,  and 
that  it  is  of  the  greatest  importance  to  your  petitioner  that  its  road 
should  be  extended  to  and  near  the  said  business  houses  and  tobacco 
factories,  and  especially  to  the  Duke  factory  building,  where  an 
immense  amount  of  freight  will  be  delivered. 

14.  That  this  is  the  only  practicable  route  for  petitioner's  road  to 
reach  the  said  factories  and  warehouses  and  business  center  and  that 
it  may  be  constructed  without  injuring  or  interrupting  the  business 
of  either  of  defendant  companies,  without  interference  with  the  exer- 
cise of  their  franchises,  and,  at  the  same  time,  with  great  usefulness,, 
convenience  and  benefit  to  the  public. 

[14  1-2.  That  it  has  surveyed  the  line  or  route  of  its  proposed  road, 
made  a  map  or  survey  thereof  by  which  such  route  or  line  is  designated, 
and  that  they  have  located  their  said  road  according  to  such  survey, 
and  filed  certificates  of  such  localities,  signed  by  a  majority  of  the 
directors  of  the  company,  in  the  clerk's  office  and  given  notice  to  the 
defendants  herein  and  all  occupants  of  the  said  land  in  writing  in 
the  manner  provided  by  law.]^ 

1.  This  petition  was  held  defective  tion  set  forth  in  14 1-2  above,  as  required 
because  it  did  not  contain  the  allega-    by  N.  Car.  Code  (1883),  §  1952. 
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15.  That  the  defendant  corporations  have  an  easement  only  in  this 
right-of-way  for  the  purpose  of  operating  their  railroads,  subject  to 
the  superior  easement  of  the  town  of  Durham,  as  above  stated,  and 
that  for  this  reason,  petitioner  cannot  acquire  from  the  defendants, 
or  either  of  them,  the  said  right-of-way  by  purchase. 

16.  That  the  defendants  are  unwilling  to  sell  to  petitioner  any 
interest  they  may  have  in  said  land. 

1 7.  That  neither  of  said  defendants  is  entitled  to  more  than  nominal 
damages  for  the  right-of-way  which  petitioner  has  taken,  if  entitled  to 
any  damages  at  all. 

18.  That  the  petitioner,  by  its  charter,  has  full  power  and  authority 
to  acquire  land  for  the  purpose  of  constructing  its  road  and  for  side- 
tracks and  turn-out,  etc.,  for  the  operation  of  the  same,  and  to  have 
land  condemned  by  the  order  and  judgment  of  any  Court  of  record. 

Wherefore  the  petitioner  demands  judgment  [{concluding  as  in  Form 
No.  8330).  Y 

6.  For  State  Capitol  Purposes  — Under  Special  Act. 

Form  No.  8342.^ 

(Precedent  in  Koppikus  v.  State  Capitol  Com'rs,  16  Cal.  249.) 
Notice  to  Property  Owners. 

To  the  Hon.  John  H.  McKune,  District  Judge  for  the  Sixth  Judicial 
District,  county  of  Sacramento,  State  of  California  — 

John  G.  Downey,  Acting  Governor;  Johnson  Price,  Secretary  of 
State;  Thomas  Findley,  State  Treasurer;  A.  C.  Monson  and  Alfred 
Redington,  by  Thomas  H.  Williams,  Attorney-General,  respectfully 
petitioning,  represent: 

That  they  compose  the  Board  of  Commissioners  created  by  the  act 
entitled  "An  Act  to  provide  for  the  Construction  of  the  State  Capi- 
tol in  the  city  of  Sacramento,"  approved  March  29th,  i860. 

Your  petitioners  further  represent,  that  they  have  caused  a  descrip- 
tion and  abstract  of  the  title  to  the  ground  or  tract  of  land  described 
in  the  first  section  of  said  act,  to  be  made,  setting  forth  the  names 
and  residence  of  each  owner  or  person  interested  therein  in  any  man- 
ner whatever,  or  who  claims  any  interest  therein,  present  or  future, 
so  far  as  known  to  the  Attorney-General,  or  as  appears  by  record  in 
the  Recorder's  office  of  Sacramento  county;  which  said  description 
and  abstract  of  title  is  herewith  filed,  marked  "^,"  and  made  part  of 
this  petition. 

Ohio — Precedent.  —  Valley  R.   Co.   v.  companied  by  affidavits  or  other  evi- 

Bohm,     34     Ohio     St.     114    (defective  dences,  etc.) 

petition).  Wisconsin  —  Precedent.  —  Shealy  v. 

Oregon  —  Precedent.  —Oregon   R.  Co.  Chicago,  etc.,  R.  Co.,  72  Wis.  471. 

1 .  Portland,  9  Oregon  233.  1.  The   matter  to  be  supplied  in  [  ] 

Sonth  Carolina  —  Precedent.  —  South  is  not  found  in  the  reported  case,  but 

Carolina  R.  Co.  v.  Blake,  9  Rich.  L.  (S.  should  be    inserted    to    complete    the 

Car.)  228  (petition  which  was  held  to  be  form. 

defective  and  insufficient  in  not  setting  2.  This  was  a  proceeding  to  condemn 

forth  the   particular  purpose  for  which  for  the  use  of  the  state   certain   lots  of 

the  land  was  needed  and  not  being  ac-  ground  under  Cal.  Act  March  29,  i860, 
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Wherefore,  the  premises  considered,  your  petitioners  pray  that 
your  honor  will  appoint  Commissioners,  or  cause  to  be  appointed 
Commissioners,  to  ascertain  the  compensation  to  be  made  to  the  per- 
son or  persons  lawfully  entitled  to  the  same,  for  the  land  in  said  act 
described,  and  hereinbefore  mentioned,  or  any  part  thereof.  As  in 
duty  bound  they  will  ever  pray,  etc. 
Respectfully, 

Thomas  H.  Williams^  Attorney-General. 
(^Abstract  of  title.  )^ 

II.  NOTICE  TO  LAND0WNER.2 


to  provide  for  the  construction  of  the 
state  Capitol   in  the  city  of  Sacramento. 

1.  Annexed  to  the  petition  was  a  de- 
scription and  abstract  of  title  referred 
to  therein. 

Order    to    show    cause    why    petition 
should    not    be    granted    is    set   out  in 
Koppikus  V.  State  Capitol  Com'rs,  i6 
Cal.  248,  as  follows: 
"  State  of  California,         \ 

County  of  Sacramento.  \ 

Having  read  the  foregoing  petition, 
I  order  that  the  hearing  of  the  same  be 
set  for  Friday,  the  first  day  of  fune, 
A.  D.  i860,  at  the  hour  of  ten  and  a  half 
o'clock  a.  m.;  that  said  hearing  take 
place  at  the  Court  House  in  the  city  of 
Sacramento,  State  of  California;  and  the 
persons  named  in  the  abstract  of  title 
filed  with  the  petition  aforesaid,  to- 
gether with  all  others  interested  in  the 
land  described  and  mentioned  in  said 
petition  and  abstract,  are  hereby  re- 
quired to  appear  before  me  at  the  time 
and  place  aforesaid,  to  show  cause,  if 
any  they  have,  why  the  prayer  of  said 
petition  should  not  be  granted. 

Given    under  my  hand,  at  chambers, 
in   the  city  of  Sacramento   on  this,  the 
twenty-fifth  day  oi  April,  A.  D.  i860. 
fohn  H.  McKune, 
District  ]ndge.  Sixth  District." 

Texas  —  Precedent. —  In  Hardeman  v. 
Mand,  78  Tex.  88,  is  set  out  in  sub- 
stance a  petition  for  condemning  lands 
for  state  capitol  purposes. 

2,  For  the  formal  parts  of  notices,  gen- 
erally, see  the  title  Notices. 

Necessity  for  notice  ordinarily  depends 
upon  statutory  provisions.  See  list  of 
statutes  cited  supra,  note  i,  p.  563. 
See  also  the  following  cases: 

Arkansas.  —  Cairo,  etc.,  R.  Co.  v. 
Trout,  32  Ark.  17. 

Florida.  —  Jacksonville,  etc.,  R.  Co. 
V.  Adams,  27  Fla.  443. 

Illinois. — Peoria,  etc.,  R.  Co.  v. 
Warner,  61  111.  52. 


Kansas.  —  Kansas  City,  etc.,  R.  Co. 
V.  Fisher,  53  Kan.  512. 

Kentucky. — Tracy  v.  Elizabethtown, 
etc.,  R.  Co.,  80  Ky.  259. 

Louisiana.  —  Morgan's  Louisiana, 
etc.,  R.  Co.  z.  Bourdier,  McCIoin  (La.) 
232. 

Maine.  —  Atlantic,  etc.,  R.  Co.  v. 
Cumberland  County,  51  Me.  36. 

Afaryland.  —  Baltimore  Belt  R.  Co. 
V.  Baltzell,  75  Md.  94. 

Alinnesota.  —  Kanne  v.  Minneapolis, 
etc.,  R.  Co.,  33  Minn.  419. 

Mississippi.  —  New  Orleans,  etc.,  R. 
Co.  V.  Frederic,  46  Miss.  i. 

Missouri.  —  Moses  v.  St.  Louis  Sec- 
tional Dock  Co.,  84  Mo.  242. 

Ne7u  York. —  Matter  of  New  York, 
etc.,  R.  Co.,  62  Barb.  (N.  Y.)  85. 

Ohio. —  Kramer  v.  Cleveland,  etc., 
R.  Co.,  5  OhioSt.  140. 

Pennsylvania. —  Reitenbaugh  v.  Ches- 
ter Valley  R.  Co.,  21  Pa.  St.  100. 

Texas.  —  Parker  v.  Fort  Worth,  etc., 
R.  Co.,  84  Tex.  333. 

West  Virginia.  —  Baltimore,  etc.,  R. 
Co.  V.  Pittsburg,  etc.,  R.  Co.,  17  W. 
Va.  812. 

In  Vail  V.  Morris,  etc.,  R.  Co.,  21  N. 
J.  L.  189,  the  court  says:  "The  statute 
requires  that  the  landholder  shall  have 
notice  of  the  meeting  of  the  commis- 
sioners. He  is  entitled  to  be  heard  be- 
fore them,  and  to  establish  his  claim 
by  evidence.  But  of  what  avail  is  his 
right  to  be  heard  and  to  produce  evi- 
dence, if  he  is  not  distinctly  informed 
of  the  location  of  the  road  and  the 
quantity  of  the  land  required  by  the 
company  for  its  use.  Without  this  in- 
formation, how  can  he  be  prepared  to 
show  the  extent  of  his  damages?" 

Who  should  be  Notified.  —  All  the  own- 
ers of  the  land,  as  well  as  all  persons 
having  interests  therein,  should  be  no- 
tified. See  list  of  statutes  cited  supra, 
note  I,  p.  563.  See  also  Detroit, 
etc.,  R.  Co.  V.  Detroit,  49  Mich.  47; 
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New  Orleans,  etc.,  R.  Co.  v.  Frederic, 
46  Miss,  i;  Moses  v.  St.  Louis  Sec- 
tional Dock  Co.,  84  Mo.  242;  Matter  of 
New  York,  etc.,  R.  Co.,  62  Barb.  (N. 
Y.)  85.  , 

In  Birge  v.  Chicago,  etc.,  R.  Co., 
65  Iowa  440,  it  was  held  the  notice 
must  name  the  person  whose  land  has 
been  taken  or  affected.  It  is  not  suffi- 
cient that  it  is  directed  to  all  other  per- 
sons having  an  interest  in  the  property 
described. 

Form  and  Suf5.ciency  of  Notice.  ^-  The 
form  and  general  nature  of  the  notice 
is  frequently  prescribed  by  statute. 
See  list  of  statutes  cited  supra,  note 
I.  P-  563.  See  also,  for  the  general 
requisites  of  the  notice,  the  following 
cases:  Reitenbaugh  v.  Chester  Valley 
R.  Co.,  21  Pa.  St.  100;  Matter  of  New 
York  El.  R.  Co.,  70  N.  Y.  327;  Doughty 
V.  Somerville,  etc.,  R.  Co.,  21  N.  J.  L. 
442;  Williams  w. Hartford,  etc.,R.Co.,i3 
Conn.  397;  Quincy,  etc.,  R.  Co.  v,  Tay- 
lor, 43  Mo.  35;  Chicago,  etc.,  R.  Co.  v. 
Smith,  78  111.  96;  Baltimore  Belt  R.  Co. 
V.  Baltzwell,  73  Md.  94. 

Statutory  requirements  relating  to 
the  notice  must  be  strictly  followed. 
Logansport  v.  Pollard,  50  Ind.  151; 
Wallkill  Valley  R.  Co.  v.  Norton,  12 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  317; 
Croft  V.  Bennington,  etc.,  R.  Co.,  64 
Vt.  I. 

Should  be  in  Writing.  —  See  list  of 
statutes  cited  supra,  note  i,  p.  563; 
Tompkins  v.  Augusta,  etc.,  R.  Co.,  37 
S.  Car.  382. 

Time  and  place  when  and  where  the 
proposed  proceedings  will  be  instituted 
or  the  proceedings  in  condemnation 
had  should  be  stated  in  the  notice.  See 
list  of  statutes  cited  supra,  note  i,  p. 
563. 

Description  of  the  property  sought  to  be 
condemned  should  appear  in  the  notice. 
See  list  of  statutes  cited  supra,  note 
I.  P-  563;  State  V.  Elizabeth,  32  N. 
J.  L.  357;  Kuschke  v.  St.  Paul,  45  Minn. 
225. 

In  Lower  v.  Chicago,  etc.,  R.  Co.,  59 
Iowa  563,  the  court  says:  "  But  taking 
the  notices  as  a  whole,  we  think  that 
they  were  sufficient  for  the  purpose  for 
which  they  were  designed.  The  land 
is  described  as  a  certain  number  of  feet 
on  each  side  of  the  center  line  of  the 
railroad  '  as  the  same  is  located,  staked 
and  marked.'  This,  we  think,  must  be 
deemed  the  controlling  part  of  the  de- 
scription, and  if  any  other  parts  differ 
therefrom,  they  must  be  held  to  yield 
thereto." 


Under  the  Kansas  statute,  c.  23,  § 
86,  the  notice  is  sufficient  without  any 
map,  profile  or  notice  filed  or  given  as 
required  by  sections  48,  49  of  the  same 
act.  Missouri  River,  etc.,  R.  Co.  v. 
Shepard,  9  Kan.  647. 

In  Coster  v.  New  Jersey  R.,  etc.,  Co., 
23  N.  J.  L.  227,  the  court  says:  "  Another 
reason  assigned  for  setting  aside  the 
award  of  the  commissioners  is,  that  it 
does  not  appear  that  legal  notice  of  the 
application  for  the  appointment  of  com- 
missioners was  given  to  the  landowner, 
nor  that  the  premises  to  which  title  was 
sought  to  be  acquired  was  designated 
in  the  notice.  The  order  appointing 
the  commissioners  recites,  that  it  ap- 
peared to  the  judge  by  whom  the 
appointment  was  made,  that  the  land- 
holder had  due  notice  of  the  time  and 
place  of  the  application.  The  statute 
is  silent  respecting  the  notice.  It  does 
not  direct  that  any  notice  should  be 
given,  much  less  prescribe  any  particu- 
lar form  of  notice.  The  case,  therefore, 
does  not  fall  within  the  principle  of 
Rex  V.  Croke  (Cowp.  26),  recognized  by 
this  court  in  Van  Winkle  v.  The  Rail- 
road Company  (2  Green  i56).  It  can- 
not be  objected  in  this  case  that  the 
statute  has  not  been  pursued,  or  that 
the  adjudication  has  fallen  short  of  the 
requisitions  of  the  act.  The  point  of 
the  objection  is,  that  the  party  did  not 
receive  such  notice  of  the  application  as 
he  was  entitled  to  by  the  general  prin- 
ciples of  law  and  the  obvious  dictates 
of  justice,  independent  of  any  statutory 
requirement.  This  is  admitted  to  be 
the  right  of  a  party  in  all  cases  of  ad- 
versary proceeding,  and  was  distinctly 
recognized  by  this  court  in  Vail  v.  The 
Morris  and  Essex  R.  R.  Co.  (i  Zab. 
191").  But,  in  the  absence  of  statutory 
directions,  the  tribunal  by  whom  the 
appointment  is  made  must  judge  of  the 
sufficiency  of  the  notice;  and,  if  it  ap- 
pear by  the  record  that  the  notice  was 
satisfactory  to  that  tribunal,  this  court 
will  not,  in  the  absence  of  all  evidence, 
assume  that  the  notice  was  invalid  or 
insufficient." 

In  Doughty  v.  Somerville,  etc.,  R. 
Co.,  21  N.  J.  L.  442,  the  court  says:  "  It 
is  objected  in  the  second  place,  that  the 
notice  given  under  the  order  of  the 
judge  does  not  contain  a  description  of 
the  premises.  I  do  not  think  that  the 
act  requires  that  it  should;  it  requires 
that  when  the  parties  cannot  agree,  a 
particular  description  of  the  land  re- 
quired shall  be  given  to  the  judge,  and 
'  notice  thereof '  given  to  the  party;  but 


613 


Volume 


8343. 


EMINENT  DOMAIN. 


8343. 


1.  Of  Application. 

Form  No.  8343.' 

Supreme  Court,  New  York  County. 
New  York  and  Long  Island  Bridge  ^ 
Company,  plaintiff, 
against 
Patrick  Skelly  and  Lenox  Smith, 
defendants, 
Relative  to  acquiring  title  to  certain 
real  property  in  the  City  and  County 
of  New  York. 
To  the  defendants  above  named,  and  each  of  them: 

Please  take  notice  that  the  petition  herein  of  the  above   named 
plaintiff,  a  copy  of  which  is  herewith  served   upon   you,  will  be  pre- 


the  notice  thereof  is  not  of  the  particu- 
lar description  of  the  land,  but  of  the 
fact  that  such  an  application  has  been 
made,  and  of  the  time  and  place  fixed 
for  the  appointment  of  commissioners, 
all  of  which  is  contained  in  the  notice. " 

But  in  the  absence  of  a  statutory  pro- 
vision the  land  need  not  be  described 
with  great  particularity.  Doughty  v. 
Somerville,  etc.,  R.  Co.,  21  N.  J.  L. 
442. 

In  Wilkin  v.  First  Div.  St.  Paul,  etc., 
R.  Co.,  16  Minn.  271,  it  is  held  under 
section   13  of  the  charter  of   the  Min- 


list  of  statutes  cited   supra,   note   i,  p. 
563.    See  also  the  title  Publication. 

Unknown  owners  should  be  notified 
by  publication  or  posting  notice  in  the 
manner  prescribed  by  statute.  See  list 
of  statutes  cited  supra,  note  i,  p.  563. 

Sheriffs  notice  to  company,  when  land- 
owner has  applied  for  jury  to  assess 
damages,  is  set  out  in  Cassidy  v.  Ken- 
nebec, etc.,  R.  Co.,  45  Me.  263,  as 
follows: 
"  State  of  Maine —  Cumberland,  ss. 

To  the  President  and  Directors  of 
the  Kenjiebec  atid  Portland  Railroad  Com- 


nesota  &  Pacific  Railroad,  a  notice  of    pany,  in  said  State  of  Maine.     By  virtue 


application  and  application  for  the  ap- 
pointment of  commissioners  to  appraise 
lands  taken  for  the  use  of  the  company, 
in  which  the  lands  to  be  taken  are  re- 
ferred to  only  as  being  on  the  line  of  a 
designated  division  or  part  of  said 
company's  railroad  or  branches,  suf- 
ficiently designated  the  lands  and  own- 
ers. Nor  need  they  state  the  specific 
use  for  which  the  lands  are  to  be  taken 
or  held. 

Should  be  Signed.  —  See  list  of  stat- 
utes cited  supra,  note  i,  p.  563. 

Method  of  Notification. — For  the  service 
of  the  notice  generally,  particularly  as 
to  personal  service  of  the  same,  see  the 
title  Service  of  Writs  and  Papers. 

Posting  the  notice  instead  of  serving 
it  personally  upon  resident  landowners, 
or  publishing  it  as  to  nonresident 
landowners,  may  be  resorted  to  when 
expressly  authorized  by  statute,  not 
otherwise.  Chicago,  etc.,  R.  Co.  v. 
Swan,  120  Mo.  30;  Whitely  v.  Platte 
County,  73  Mo.  30. 

Publication  of  the  notice  upon  certain 
owners,  such  as  nonresidents,  etc.,  is 
regulated  by  statutory  provision.     See 


of  a  warrant  to  me  directed  from  the 
Court  of  County  Commissioners  for  the 
County  of  Cumberland,  you  are  hereby 
notified  that  the  tenth  day  of  December, 
instant,  at  m/«^  o'clock  in  the  forenoon, 
and  the  court  house  in  Portland,  in  said 
county  of  Cumberland,  are  the  time  and 
place,  when  and  where,  I  shall  cause  to 
be  empanneled  and  sworn,  a  jury  of 
good  and  lawful  men  to  inquire  into 
the  matter  as  to  the  damage  that  has 
been  sustained  by  reason  of  said  Ken- 
nebec and  Portland  Railroad  Company's 
track  having  been  located  over  lands 
belonging  to  Philip  Cassidy,  of  said 
Portland,  he  having  appealed  from  the 
decision  of  the  County  Commissioners 
on  your  petition  for  estimating  damages 
done  him  by  the  location  of  your  road 
over  his  premises.  Of  all  which  you 
will  please  take  notice,  and  govern 
yourselves  accordingly. 

December  ^,  1857. 

Hetiry  Pennell, 
Sheriff  of  County  of  Cumberland.'" 

1.  Neio  York.  —  Code  Civ.  Proc,  § 
3361;  People  V.  Kniskern,  54  N.  Y.  52. 
See    also    list  of    statutes  cited    supra. 
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sented  to  the  Supreme  Court  in  the  First  Judicial  District,  at  a  Special 
Term  thereof,  to  be  held  at  Chambers  in  the  County  Court  House  in  the 
city  of  New  York,  N.  Y.,  on  the  28th  day  of  March,  i895,  at  11 
o'clock  in  the /(!?r^noon  of  that  day,  or  as  soon  thereafter  as  counsel 
maybe  heard;  and  amotion  will  then  and  there  be  made  that  the 
prayer  of  said  petition  be  granted. 
Dated  March  18th,  iB95. 

William  J.  Kelly,  Plaintiff's  Attorney, 

192  Broadway,  New  York,  N.  Y. 

2.  Of  Appraisement. 

Form  No.  8344.' 

(Iowa  Code  (1897),  §  2002.) 
Notice  for  Appropriation  of  Lands  for  Railway  Purposes. 
^o  Richard  Roe"^  and  all  other   persons  having  any  interest  in  or 
owning  any  of  the  following  real  estate  {describing  the  land').'^ 

You  are  hereby  notified  that  the  Central  Railway  Company  has 
located  its  railway  over  the  above  described  real  estate,  and  desires* 
a  right  of  way  over  the  same,  to  consist  of  a  strip  or  belt  of  land 
fifty  feet  in  width,  through  the  center  of  which  the  center  line  of 
said  railway  will  run,  together  with  such  other  lands  as  may  be 
necessary  for  bermes,  waste  banks,  and  borrowing  pits,  and  for  food 
and  water  stations,  and  unless  you  proceed  to  have  the  damages  as 
to  the  same  appraised  on  or  before  the  tenth  day  of  October,  a.  d. 
iS98,^  said  company  will  proceed  to  have  the  same  appraised  on  the 
-eleventh  day  oi  November,  a.  d.  i2>98,^  at  which  time  you  can  appear 
before  the  appraisers  that  may  be  selected. 

By  Oliver  Ellsworth,  attorney,  (or  Samuel  Short,  agent,)  Central 
Railway  Company. 

3.  Of  Assessment. 

a.  To  Resident. 

Form  No.  8345.' 


ss. 


State  of  Nebraska, 
County  of  Douglas. 

note    I,    p.    563,    and   note   2,    p.    612.  ceeding  one-sixteenth  of  a  section,  or. 

The  notice  given  in  the  text  was  copied  if  the  land  consists  of  lots  in  a  town  or 

from  the   original    record   of  the    case  city,  by  the  number  of  the  lot  or  block, 

in  which  it  was  used.  Iowa  Code  (1897),  g  2002. 

1.  If  owner  of  the  land  is  a  nonresi-  4.  Or  "desires  the  same  for  any 
dent  of  the  state,  no  demand  of  the  other  purpose  for  which  property  is 
land  for  the  right  of  way  or  other  pur-  authorized  by  this  chapter  to  be  taken." 
pose  shall  be  necessary  except  the  pub-  Iowa  Code  (1897),  §  2002. 

lication  of  notice  as  above.     Iowa  Code  5.   Which   time  must  be  at  least  four 

(1897),  §  2002.     See  also  list  of  statutes  weeks    after    the    publication    of    the 

cited  supra,    note  I,    p.    563,    and   also  notice.       Iowa  Code  (^1897),  §  2002. 

supra,  note  2,  p.  612.  6.  Which  must  be  at  least  eight  weeks 

2.  Here  name  each  person  whose  after  the  first  publication  of  the  notice, 
land  is  to   be  taken  or   affected.     Iowa  Iowa  Code  (1897),  g  2002. 

Code  (1S97),  §  2002.  7.  Nebraska. — Comp.  Stat.  (1897),  § 

3.  Here  describe  the  land  by  its  con-  1772.  See  also  list  of  statutes  cited 
^ressional   numbers  in   tracts  not   ex-  supra,  note  i,  p.  563,  and  note  2,  p.  612. 
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In  the  Matter  of  the  Application  of  the  Omaha  and  North " 
Platte  Railroad  Company  to  condemn  certain  lots,  lands 
and  premises  in  the  city  of  South  Omaha,  for  the  neces- 
sary, safe   and  convenient   operation  of  its   railroad 
thereat,  for  buildings,  switches,  main  and  side  tracks, 
turntables,  water-stations,  structures,  changing  difficult 
curves  and  grades  and  unsafe  attd  unsubstantial  grounds. 
To  Robert  E.  Kuhn,  Emma  V.  Kuhn,  Mary  K.  Kuhn,  George  Earl,  as 
constable,  Albyn  L.  Fra7ik,  as  Clerk  of  the  District  Court,  and 
Frank  E.  Moores  (formerly)  as  Clerk  of  the  District  Court  of 
Douglas  County,  Nebraska,  city  of  South  Omaha,  and  the  county 
of  Douglas. 
You  and  each  of  you  are  hereby  notified  that  the  Omaha  and  North 
Platte  Railroad  Company,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the   laws  of  the  state  of  Nebraska,  has  located  its 
railroad  tracks,  turnouts,  switches,  turntables,  buildings,  structures 
and  appurtenances,   hereafter  to  iDe  constructed,  and  necessary  to 
the  maintenance  and  operation  of  its  railroad  into  and  through  the 
city  of  South  Omaha,  in  the  county  of  Douglas,  in  the  state  of  Nebraska, 
in  and  upon  and  over  the  following  described  lands,  viz :  {describing 
lands'). 

You  and  each  of  you  are  hereby  further  notified  that  on  Tuesday, 
the  15th  day  of  March,  iS98,  at  the  hour  of  eleven  o'clock  in  the/i?/-^- 
noon,  unless  sooner  demanded  by  you,  the  commissioners  heretofore 
appointed  in  the  above  proceeding  will  enter  upon,  inspect,  view  and 
proceed  to  assess  damages,  if  necessary,  accruing  to  you  and  each 
of  you,  by  reason  of  the  appropriation  of  said  described  lots,  lands 
and  premises  by  the  Omaha  and  North  Platte  Railroad  Company,  for  its 
said  purposes,  in  the  manner  prescribed  by  law.  You  and  each  of 
you  will  govern  yourselves  accordingly. 

Omaha  and  North  Platte  Railroad  Company, 

By  Ja7nes  E.  Kelby,  its  Attorney 
Dated  at  Omaha,  Nebraska,  this  26th  day  of  February,  i898. 


b.  To  Nonresident  —  Publication. 

Form  No.  8346.' 

Notice. 
In  County  Court,  Douglas  County,  Nebraska. 
In  the  matter  of  the  application  of  the^ 
Omaha  Bridge  and  Terminal  Railway 
Company    to    condemn    certain    lands 
for  railway  purposes. 
State  of  Nebraska,  Douglas  County,  ss. 

To  Edward  T.  Stotesbury  and  John  R.  Drexel,  Anthony  J.  Drexel^ 
Jr.,  George  W.  C.  Drexel,  James  W.  Paul,  Jr.,  and  Richard  C. 
Dale,  as  executors  and  trustees  of  Anthony  J.  Drexel,  deceased, 

1.  Nebraska. — Comp.  Stat.  (1897),  §  1772.     See  also  list  of  statutes  cited  supra,. 
note  I,  p.  563,  and  note  2,  p.  612. 
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owners  of  the  lands  hereinafter  described,  and Stotesbury, 

wife  of  Edward  T.  Stotesbury,  and  Rochester  Loan  6-  Banking 
Company,  interested  therein  as  mortgagees  or  otherwise: 
You  are  hereby  notified  that  the  Omaha  Bridge  and  Terminal  Rail- 
way Company,  a  corporation  created  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Nebraska,  has  located  its  line  of  railway 
and  railway  tracks  hereafter  to  be  constructed  for  the  operation  of 
its  railway  upon  the  following  described  tract  of  land:  {describing 
land\  and  containing  one  acre  of  land,  more  or  less. 

Also  {describing  land\  and  containing  1.  IJf  acres  of  land. 
You  are  further  notified  that  on  Saturday,  the  10th  day  of  Septem- 
ber, iS98,  at  ten  o'clock  a.  m.,  unless  sooner  called  for  by  you,  the 
commissioners  heretofore  appointed  in  the  above  proceeding  will  pro- 
ceed to  assess  the  damages  accruing  to  you  by  reason  of  the  appro- 
priation of  said  lands  by  the  Omaha  Bridge  and  Terminal  Railway 
Company  for  the  purposes  hereinbefore  mentioned,  in  the  manner  pre- 
scribed by  law. 

Take  notice  hereof  and  govern  yourselves  accordingly. 

Omaha  Bridge  and  Terminal  Railway  Company, 

By  Greene  &'  Breckenridge,  its  attorneys. 


4.  Under  Special  Act. 

NOTICE    OF    ORDER    FIXING     TIME     OF     HEARING    APPLICATION    AND 
REQUIRING    APPEARANCE. 

Form  No.  8347.1 

(Precedent  in  Koppikus  v.  State  Capitol  Com'rs,  16  Cal.  250.) 

Notice  to  Property  Owners. 
{Here  was  set  out  the  petition  given  in  Form  No.  83 Ji^,  supra?) 
State  of  California,  County  of  Sacramento.  —  Having  read  the  fore- 
going petition,  I  order  that  the  hearing  of  the  same  be  set  for  Fri- 
day, the  first  day  oi  June,  A.  d.  \2>60,  at  the  hour  of  ten  and  a  half 
o'clock  A.  M. ;  that  said  hearing  take  place  at  the  Court  House  in  the 
city  of  Sacramento,  State  of  California;  and  the  persons  named  in  the 
abstract  of  title  filed  with  the  petition  aforesaid,  together  with  all 
others  interested  in  the  land  described  and  mentioned  in  said  peti- 
tion and  abstract,  are  hereby  required  to  appear  before  me  at  the 
time  and  place  aforesaid,  to  show  cause,  if  any  they  have,  why  the 
prayer  of  said  petition  should  not  be  granted. 

Given  under  my  hand,  at  chambers,   in  the  city  of  Sacramento,  on 
this,  the  twenty-fifth  day  oi  April,  a.  d.  1S6O. 

John  H.  McKune, 
District  Judge,  Sixth  District. 

1.  This  order  was  annexed  to  the  peti-     The  proceeding  was  one   to  condemn 
tion,  and  an  abstract  of  title  thereto  at-     land   for   the   use  of  the  state   for  the 
tached,  set  out  in  Form  No.  8342,  Ji</rrt,     construction  of  a   state  capitol,    under 
together   with   which  it  was  published     Cal.  Act  March  2g,  i860, 
as  a  "  notice   to  the  property  owners."  See  also  supra,  note  i,  p.  612. 
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5.  Under  Special  Charter. 

Form  No.  8348.' 

(Precedent  in  Richmond,  etc.,  R.  Co.  v.  Knopff,  86  Va.  982.) 

To  C.  E.  Knopff,  O.  G.  Knopff,  and  M.  M.  Knopff. 

Gentlemen :  Take  notice  that  we  shall  apply  to  John  G.  Rowe,  a 
justice  of  the  peace  for  the  county  of  Caroline,  at  Bowling  Green,  on 
Thursday,  the  11th  day  oi  January,  iS89,  to  appoint  three  impartial, 
intelligent,  disinterested  freeholders  to  ascertain  the  compensation 
upon  their  own  view  of  the  grounds  which  we  shall  pay  you  iox  five 
acres  of  land  required  by  us  for  the  purpose  of  repairs,  etc.,  to  our 
road.  Said  land  embraces  five  acres,  and  is  a  portion  of  a  ten-acre 
tract  owned  by  you  on  the  west  side  of  our  railroad,  below  Milford 
depot,  and  the  lands  owned  by  Tiffany  and  Richard  Coleman,  and  is 
embraced  within  the  figures  to  a  rough  plot  of  same  at  head  of 
this  notice  —  A,  B,  C,  D  —  extending  along  our  road  bed  and  land 
1,389  feet  and  running  back  WO  feet  from  our  land  in  a  perpendicular 
line,  and  extending  189  feet  from  B  to  C,  the  whole  containing  five 
acres.  You  will  find  large  stobs  buried  in  the  ground  at  A,  B,  Cand 
D,  which  will  show  you,  upon  inspection,  the  said  five  acres  of  land 
we  require.  This  notice  is  given  in  accordance  with  the  provisions 
of  sec.  21  of  the  charter  of  our  company,  passed  by  the  legislature  of 
Virginia,  February  25th,  1834,  as  amended  by  an  act  passed  March 
17th,  1843.     See  Acts  1842-3,  chapter  105,  p.  73. 

Respectfully, 
The  Richmond,  Fredericksburg  cr*  Potomac  R.  R.  Co.^ 

By  counsel,  A.  B.  Chandler. 

1.  This  was  a  notice  of  application  for  will  apply  to  the  Honorable  Isaac  G. 

appointment  of  freeholders  to  ascertain  Wilson,  Judge  of  the  ijih  Judicial  Cir- 

compensation  given  in  accordance  with  cuit,  of  the  State  of  Illinois,   and   pre- 

the    provisions    of   the    charter   of   the  siding  Judge  of  the  A'aw?  county  0>r«iV 

railroad   company.     The    form    of   the  Court,  at  the  clerk's  office,    in  Geneva, 

notice  was  not  objected  to,  but  the  pro-  in  the  county  of  Kane,  on  the  14th  day 

■ceedings  were  dismissed  on  the  ground  oi  June,  iSj-j,  at/  o'clock/,  m.  of  that 

that   under  the   company's   charter  it  day,  to  appoint  Mr^r  disinterested  per- 

was   not   authorized   to   condemn    the  sons,  freeholders  and  residents  of  said 

land  out  and  out.  county  of  Kane,   appraisers,  to  assess 

The  return  indorsed  upon  this  notice  the  damages  which  you,  the  said  sev- 

was  as  follows:  eral  persons  above  named,  may  sustain 

"  Executed  yi2«Mary  7M,  i8<?<?,  by  de-  by   reason  of  the  appropriation    of  so 

livering  a  copy  of  the  within   to  C.  E.  much  of  your  land  as  is  required  for 

Knopff,    and   reading    and    explaining  the     use    of    said    railroad    company, 

the  same  to  0.  G.  Knopff  and   M.  M.  pursuant  to  an   act  entitled  'An  Act  to 

Knopff.  J.    W.   Collaivn.  incorporate   the    Galena   and    Chicago 

Sheriff  of  Caro/Zw^  County,  Va."  Union    Railroad    Company.'    approved 

Another  precedent    of    such   a   notice  January  i6th.  1836,  which  said  land  so 

drawn   under  a  special  act   is  given  in  required  is  described  as  follows,  to  wit: 

Galena,  etc.,    R.  Co.    i/.  Pound,    22  111.  {describing  land). 
413,  as  follows:  Yours,  etc., 

"' To  Mrs.  Mary  Pound,  fohn  Bennett,        John  A.   Holland,    Attorney  for  said 

IVilliam  Bennett,  Surah  Elizabeth   Ben-  Galena     and    Chicago     Union    Railroad 

nett,  Jane  Bennett,  Joseph  Bennett,    Har-  Company, 
riet  Amelia  Bennett  and  lyman  German:  Tia.X^A  June  loth,  iSj^j. " 

Please   take    notice,   that   the  Galena         This  notice  was  pursuant  to  an  order 

■and    Chicago  Union   Railroad  Company  indorsed  upon  the  petition  as  follows: 
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III.  SUMMONS  TO  LANDOWNER.! 
1.  To  Resident. 


State  of  Colorado^  ) 


ss. 


Form  No.  8349.' 

In  the  County  Court  of  said  County. 


Gunnison  County. 

The  Denver  er*  Rio  Grande  Railroad'\ 
Company^  petitioner,  | 

versus  \  Condemnation. 

The  Union  Pacific  Coal  Company, 
respondent. 

The  People  of  the  State  of  Colorado  send  Greeting:* 
To  the  Union  Pacific  Coal  Company,  respondent  above  named: 

You  are  hereby  required  personally  to  be  and  appear  before  the 
County  Court  within  and  for  the  county  and  state  aforesaid,  on 
Saturday,  the  1th  day  of  Jannary,  a.  d.  iW3,a.t  the  hour  of  10  o'clock 
in  Vcie  forenoon  of  said  day,  to  answer  unto  the  petition  of  The  Den- 
ver &•  Rio  Grande  Railroad  Company,  petitioner  above  named,  which 
petition  was  filed  with  the  clerk  of  said  County  Court  of  said  county 
•on  the  6th  day  of  December,  a.  d  \W2,  and  praying  that  this  court, 
or  the  judge  thereof,  will  cause  to  be  ascertained,  according  to  law, 
the  value  of  and  the  amount  of  compensation  to  be  made  to  the 
owner  or  claimant  of  all  that  certain  parcel  of  land  lying  and  being 
in  said  county  of  Gunnison  in  said  State,  and  described  as  follows,  to 


**  The  above  petition  of  the  Galena  and 
Chicago  Union  Railroad  Company  having 
this  day  been  presented  to  me  for  the 
appointment  by  me  of  appraisers  to 
assess  the  damages  arising  from  the 
appropriation  of  certain  lands  men- 
tioned in  said  petition  for  the  construc- 
tion of  said  road,  and  for  obtaining 
the  right  of  way  over  said  land  accord- 
ing to  the  charter  of  said  company." 

For  form  of  petition  in  this  case  see 
jupra,  note  i,  p.  598. 

1.  Sammons  is  the  proper  method  of 
notifying  the  landowners,  in  some  juris- 
dictions In  some  states,  the  form  of 
■summons  is  as  in  ordinary  civil  actions, 
while  in  others  it  differs  therefrom  in 
certain  particulars  indicated  in  the 
Eminent  Domain  statutes.  See  list  of 
statutes  cited  supra,  note  i,  p.  563. 
See  also  the  title  Summons. 

This  is  the  method  of  giving  notice  to 
landowners: 

In  Arizona.  — Rev.  Stat.  (18S7).  § 
1769.  In  California.  —  Code  Civ.  Proc. 
(1897),  §  1245;  Pacific  Coast  R.  Co.  v. 
Porter,  74  Cal.  261.  In  Florida.  —  Rev. 
Stat.  (1892),  §  1547.  In  Idaho.  —  Rev. 
Stat.  (1887),  ii  5217.  In  Illinois.  — 
Hercules  Iron  Works  v.  Elgin,  etc.,  R. 
Co.,  141  111.  491.     In  Missouri.  —  Mu- 


sick  V.  Kansas  City,  etc.,  R.  Co.,  114 
Mo.  309.  In  Montana.  —  Code  Civ. 
Proc.  (1895),  §  2218.  In  Ohio.  —  Bates' 
Anno.  Stat.  (1897),  §6418.  In  Utah. — 
Comp.  Laws  (1888),  ^  3848.  See  also 
list  of  statutes  cited  supra,  note  i, 
P-  563. 

2.  Colorado. — Mills'  Anno.  Stat.(i89i), 
§§  1717,  1718.  This  summons  was 
copied  from  the  record  in  the  case  of 
Denver,  etc.,  R.  Co.  v.  Union  Pac.  Coal 
Co.,  filed  in  the  county  court  of  Gunni- 
son county,  Colorado,  December  17, 
1892.  See  also  supra,  note  2,  p. 
612,  and  list  of  statutes  cited  supra, 
note  I,  p.  563. 

Betum  indorsed  upon  this  summons 
was  as  follows: 
"  State  of  Colorado,    | 

Arapahoe  County,  f 

I  do  hereby  certify  that  I  have  duly 
executed  the  within  Summons,  on  this 
i^fh  day  of  December,  a.  D.  189.?,  bv 
serving  the  within  named  defendant 
l^hc  Union  Pacific  Coal  Company  by 
delivering  to  H.  M.  Oralwood,  agent  of 
the  within  named  Union  Pacific  Coal 
Company,  personally  a  true  copy  of  the 
within  writ  in  said  County  and  State. 
W.  R.  Burchinell,  Sheriff. 
By  C,  S.  Haines,  Deputy." 
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wit :  {describing property),  as  more  particularly  shown  on  the  map  of  said 
line,  land  and  proposed  right  of  way  following,  to  wit:  and  that  said 
land  and  line  is  now  staked  upon  the  ground  and  the  amount  proposed 
to  be  taken  is  33  6-10  acres,  which  is  prayed  to  be  taken  by  the  said 
petitioner,  and  which  said  described  land  the  petitioner  prays  may  be 
condemned  for  the  use  in  said  petition  set  forth,  under  chapter 
thirty-one  of  the  General  Laws  of  Colorado,  entitled  "Eminent 
Domain,"  and  the  amendments  thereto  (reference  to  which  in  said 
petition  will  fully  appear);  and  also,  further,  to  cause  to  be  assessed 
all  damages,  if  any  there  may  be,  to  the  contiguous  and  adjacent  land 
of  the  said  owner  thereof. 

Witness,  /.  M.  McDougal,  Judge  and  Clerk  of  our  said  Court,  and 
(seal)  the  seal  thereof,  at  Gunnison  in  said  County,  the  6th  day  of 
December,  A.  D.  \%92. 

J.  M.  McDougal,  Judge  and  Clerk, 

By  C.  E.  Bourdette,  Deputy  Clerk. 

2.  To  Nonresident— Publication. 

Form  No.  83 5 o.' 

(^Commencing  as  in  Form  No.  83Jf9,  and  continuing  to  *. )  To  Richard 
Roe,  respondent  above  named:  Whereas,  it  appears  by  the  petition 
filed  with  the  undersigned  by  the  above  named  petitioner  that  you  are 
nonresident  of  the  state  of  Colorado,  and  whereas,  the  said  petitioner 
has  filed  with  the  undersigned  their  petition  praying  that  this  court 
or  a  judge  thereof  will  cause  to  be  ascertained  the  value  of  the  land 
and  the  amount  of  compensation  to  be  paid  to  you,  Richard  Roe,  for 
or  in  respect  to  the  property  sought  to  be  appropriated  or  damaged, 
as  owner  or  claimant  of  all  that  certain  parcel  of  land,  lying  and 
being  in  the  county  of  Gunnison  in  said  state,  and  described  as  fol- 
lows, to  wit:  {describing land),  which  said  described  land  the  petitioner 
prays  may  be  condemned  for  the  use  in  said  petition  set  forth,  under 
chapter  thirty-one  of  the  General  Laws  of  Colorado,  entitled  "  Emi- 
nent Domain,"  and  the  amendments  thereto  (reference  to  which  in 
said  petition  will  fully  appear),  to  wit,  for  the  purpose  of  {specifying 
purpose  as  alleged  in  the  petition). 

You  are  therefore  notified  personally  to  be  and  appear  before  the 
County  Court  of  said  county,  at  Denver,  on  the  seventh  day  of  January,, 
A.  D.  18.95,  at  the  hour  of  ten  o'clock  in  the /(?r(?noon  of  said  day,  then 
and  there  to  answer  unto  the  said  petition,  and  abide  the  order  of  the 
court  or  judge  in  the  premises.     {Concluding  as  in  Form  No.  83Jfi^ 

IV.  ANSWER  OR  PLEA.2 

1.  Colorado. — Mills' Anno.  Stat. (1891),  Answer  or  plea  in  condemnation  pro- 
Sj;  1717,  1718,  providing  for  the  publi-  ceedings  is  not  required  in  some  juris- 
calion  of  notice  to  nonresident  defend-  dictions.  See  list  of  statutes  cited 
ants.  See  also  list  of ,  statutes  cited  supra,  note  i,  p.  563;  also  Denver, 
j-«/>r<z.  note  I,  p.  563,  and  note  2,  p.  612.  etc.,   R.    Co.    v.   Griffith.    17  Colo.    598; 

2.  For  the  formal  parts  of  an  answer  Chicago,  etc.,  R.  Co.  v.  Hopkins,  90 
or  plea  in  general  see  the  titles  Answers  111.  318;  Corbin  z/.  Wisconsin,  etc.,  R. 
IN  Code  Pleading,  p.  799;  Pleas.  Co.,  66  Iowa  269;  Chicago,  etc.,  R.  Co. 
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1.  Generally, 
a.  To  Application  fop  Appointment  of  Appraisers. 

Form  No,  8351.* 

(Precedent  in  New  York,  etc.,  R.  Co.  v.  Long,  69  Conn.  427.) 

[(  JiV/i?  of  court  and  cause  as  in  Forin  No.  1320. y\^ 

Answer. 

i(^First  defense.')^ 
(^Second  defense. y\^ 
(  Third  defense ^Y* 
Fourth  Defense.     To  so  much  of  said  application  as  asks  for  the 


Tj.  Baker,  102  Mo.  553;  Cincinnati,  etc., 
R.  Co.  V.  Pfitzer,  Ohio  Prob.  248;  Dal- 
las, etc.,  R.  Co.  V.  Day,  3  Tex.  Civ.  App. 

353- 

But  in  other  jurisdictions,  answer  or 
plea  is  the  method  followed  to  raise  ob- 
jections to  the  proceedings.  See  list  of 
statutes  cited  supra,  note  i,  p.  563; 
Tracy  v.  Elizabethtown,  etc.,  R.  Co., 
80  Ky.  264;  Matter  of  St.  Paul,  etc.,  R. 
Co.,  34  Minn.  231;  St.  Joseph  Terminal 
R  Co.  V.  Hannibal,  etc.,  R.  Co.,  94 
Mo.  535;  Matter  of  Lockport,  etc.,  R. 
Co.,  77  N.  Y.  558;  Baltimore,  etc.,  R. 
Co.,  V.  Pittsburg,  etc.,  R.  Co.,  17  W. 
Va.  812. 

In  Bridal  Veil  Lumbering  Co.-  v. 
Johnson,  25  Oregon  105,  in  construing 
"Hill's  Code,  section  3263,  it  is  held  that 
the  defendant  in  an  action  to  condemn 
land  may  set  forth  any  legal  defense  to 
the  appropriation  of  such  land,  and 
also  allege  the  value  of  the  land  and  the 
damage  from  the  appropriation.  An 
owner  may  deny  plaintiff's  right  to  ap- 
propriate the  land,  and  also  set  up  a 
claim  for  damages. 

Answers  in  condemnation  proceed- 
ings are  set  out  in  full  or  in  substance 
in  Toledo,  etc.,  R.  Co.  v.  East  Saginaw, 
etc.,  R.  Co.,  72  Mich.  213;  Cape  Girar- 
deau V.  Houck,  129  Mo.  607;  Davis  v. 
La  Crosse,  etc.,  R.  Co.,  12  Wis.  19. 

In  Wheeling  Bridge  Co.  v.  Wheeling, 
etc..  Bridge  Co.,  34  W.  Va.  157,  are  set 
out  in  full  three  forms  of  pleas  inter- 
posed to  a  petition  by  one  bridge  com- 
pany seeking  to  condemn  lands  for  the 
purpose  of  constructing  a  bridge  upon 
which  another  bridge  company  had  con- 
structed a  bridge,  bridge  terminals,  etc. 

Supplemental  answer  setting  forth  a 
new  and  distinct  item  of  damages  was 
filed  in  Springfield,  etc.,  R.  Co.  v. 
Henry,  44  Ark.  363,  which,  omitting  the 
formal  parts,  was  as  follows:  "  that  he 
has   been   damaged  in  addition  to  the 
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amount  claimed  in  his  answer  in  the 
sum  of  two  hund'-ed  {200)  dollars  on 
account  of  the  destruction  of  his  crop 
and  throwing  down  his  fence  while 
constructing  said  railroad  by  the  agents 
and  contractors  of  said  railroad." 

Demurrer  is  often  resorted  to  as  a 
proper  method  of  raising  objections  to 
condemnation  proceedings.  See  list  of 
statutes  cited  supra,  note  i,  p.  563; 
New  Orleans,  etc.,  R.  Co.  v.  Southern, 
etc.,  Tel.  Co.,  53  Ala.  211.  Consiilt 
also  the  title  Demurrers,  vol.  6, 
p.  294. 

Demurrer  to  answer  to  petition  in 
condemnation  proceedings  is  set  out  in 
Ottawa,  etc.,  R.  Co.  v.  Larson,  40  Kan. 
305. 

1.  To  this  answer  the  plaintiff  de- 
murred, except  as  to  paragraphs  four 
and  seven  of  the  fourth  defense.  These 
paragraphs  were  denied.  The  judge 
heard  the  parties  and  found  the  issues 
of  law  and  fact  for  the  plaintiff  and 
upon  the  appraisers.  On  appeal,  no 
comment  was  made  with  respect  to 
the  form  of  this  answer,  but  the  cause 
was  reversed  on  other  grounds.  For 
form  of  petition  in  this  case  see  supra. 
Form  No.  8336. 

See  list  of  statutes  cited  supra,  note 
I,  p.  563,  and  note  2,  p.  620. 

2.  The  words  to  be  supplied  in  [  ] 
are  not  found  in  the  reported  case,  but 
should  be  added  to  make  the  precedent 
complete. 

3.  The  first  defense  admitted  the  second 
paragraph  of  the  application,  and  de- 
nied the  other  paragraphs. 

4.  The  second  defense  alleged  that  the 
said  vote  of  the  plaintiff's  directors  was 
passed  "  not  within  the  territorial  limits 
of  the  state  of  Connecticut." 

5.  The  third  defense  averred  that  there 
was  no  necessity  for  the  plaintiff  to 
lake  the  said  property  or, any  part 
thereof. 
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appointment  of  appraisers  to  fix  the  value  of  the  easements,  franchises 
and  rights  referred  to  in  the  said  vote  set  forth  in  said  application, 
the  defendants  say:  Par.  i.  That  there  is  no  necessity  for  the  appli-^ 
cant  to  take  the  whole  or  any  part  of  said  easements,  franchises  and 
rights  for  railroad  purposes,  5r  for  any  purpose  for  which  the  appli- 
cant could  lawfully  take  the  defendants'  property.  Par.  2.  The 
defendants  allege  that  either  the  whole  or  the  greater  part  of  the 
easements,  franchises  and  rights  referred  to  in  said  alleged  vote  set 
forth  in  said  application,  are  outside  of  the  limits  of  any  survey  made 
by  the  railroad  company,  and  outside  the  territorial  limits  of  any 
location  intended  to  be  occupied  by  any  structure  whatever  by  the 
said  applicant.  Par.  3.  Certain  of  the  easements,  franchises  and 
rights  referred  to  in  said  paragraph  i  are  necessary  to  the  applicant, 
only  for  the  purpose  of  establishing  and  continuing  a  line  of  boats  or 
ships,  and  for  the  purpose  of  prosecuting  the  business  of  transport- 
ing the  goods,  wares,  merchandise  and  passengers  by  water,  and  not 
as  a  railroad  corporation.  Par.  4.  Some  part  of  said  easements,, 
franchises  and  rights  are  sought  to  be  obtained  by  the  applicant  by 
this  process  for  the  purpose  of  enabling  a  water  carrier  or  transpor- 
tation company  to  have  and  use  the  same  for  the  purpose  of  carriage 
and  transportation  for  hire  of  goods,  wares,  merchandise  and  pas- 
sengers upon  the  high  seas.  Par.  5.  There  is  no  description  of  the 
easements,  franchises  and  rights  claimed  to  have  been  taken,  and 
this  objection  was  made  before  the  railroad  commissioners.  Par.  6. 
Before  the  railroad  commissioners,  the  defendants  objected  and  pro- 
tested against  any  action  being  taken  therein,  because  no  taking  of 
the  property  in  question  was  alleged  in  the  application  to  said  board, 
and  because  there  was  no  sufficient  and  accurate  description  of  the 
property  to  be  taken,  alleged  or  contained  in  the  application  to  said 
board,  and  because  there  was  no  sufficient  and  definite  purpose 
alleged  for  the  claimed  taking,  and  because  the  nature  of  some  of  the 
easements,  franchises  and  rights  was  such  as  not  to  be  the  subject  of 
a  taking  as  claimed  by  the  applicant.  7.  The  map  showing  the 
property  claimed  to  have  been  taken,  and  produced  before  and  acted 
upon  by  the  railroad  commissioners,  and  lodged  with  them  and  made 
part  of  their  finding,  differs  materially  from  the  property  claimed  to 
be  taken,  as  described  in  the  vote  constituting  the  alleged  taking.  8. 
The  said  property  described  in  said  vote  constituting  the  alleged 
taking  was  never,  and  is  not,  within  the  layout  or  location  of  the 
applicant's  road  or  right  of  way,  and  was  never  and  is  not  within  its 
line  of  road,  location  or  right  of  way  as  altered,  located,  approved  or 
established.  Par.  9.  There  was  no  notice  or  warning  given  of  the 
alleged  meeting  of  the  said  board  of  directors  touching  or  relating  to 
the  subject-matter  of  the  taking  of  the  property  in  question,  or 
relating  to  any  proposed  action,  vote  or  resolution,  in  respect  to  such 
taking.  Par.  10.  The  whole  number  of  directors  were  not  present 
at  said  alleged  meeting,  nor  did  the  full  board  of  directors  participate 
in  said  meeting  or  vote.       [(^Signature  of  defendant' s  attorney. y^- 

1.  The  words  to  be  supplied   in  [  ]    should  be  added  to  make  the  precedent 
are  not  found  in  the  reported  case,  but    complete. 
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b.  To  Petition  for  Condemnation. 

Form  No.  8352.' 

Supreme  Court,  New  York  County. 
In  the  matter  of  the  application  of  the  New^ 

York  and  Long  Island  Bridge  Company, 

plaintiff, 

against 
Patrick  Skelly  and  Lenox  Smith,  )■  Answer 

defendants, 
Relative  to  acquiring  title  to  certain  real 

property  in  the  City  and  County  of  New 

York. 

Lenox  Smith,  one  of  the  above  named  defendants,  for  his  separate 
answer  to  the  petition  of  the  above  named  plaintiff: 

First.  Denies  that  he  has  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  or  not  New  York  and  Long  Island  Bridge 
Company  is  a  corporation  as  alleged  in  paragraph  first  of  said  peti- 
tion or  otherwise,  or  as  to  whether  or  not  the  articles  of  association 
of  said  company,  made  or  executed  in  due  form  or  otherwise,  were 
ever  filed,  or  as  to  whether  or  not  said  company  ever  became  a  body 
corporate  pursuant  to  the  Act  of  the  Legislature  of  the  State  of  New 
York  therein  mentioned  or  otherwise. 

Second.  Denies  that  he  has  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  or  not  the  plaintiff  herein  was 
ever  created  a  body  corporate  or  politic  by  the  name  of  New  York  and 
Long  Island  Bridge  Company  or  otherwise  for  the  purpose  of  con- 
structing and  maintaining  a  permanent  bridge  over  the  East  River 
between  the  City  of  New  York  and  Long  Island,  or  for  any  other 
purpose,  or  as  to  whether  the  plaintiff  as  such  corporation  was  ever 
invested  with  all  or  any  of  the  powers  or  privileges  or  subject  to  all  or 
any  of  the  liabilities  conferred  and  imposed  by  Title  III.,  Chapter  18 
of  Part  I.  of  the  Revised  Statutes  of  the  State  of  New  York.  This 
defendant  denies  that  he  has  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  or  not  that  portion  of  Long 
Island\x\>ox\  which  the  eastern  end  of  the  said  bridge  must  necessarily 
rest  in  conformity  with  the  Act  of  1867,  referred  to  in  paragraph 
second  of  said  petition,  was  ever  constituted  a  municipality  under 
the  name  of  Long  Island  City  or  otherwise. 

Third.  Denies  that  he-has  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  or  not  under  and  by  virtue  of  the  acts 
referred  to  in  paragraph  third  of  the  petition  herein,  the  plaintiff  was 
ever  invested  or  still  is  invested  with  the  power  to  purchase,  acquire 
or  hold  as  much  real  estate  as  may  be  necessary  for  the  site  of  said 
bridge  or  of  all  abutments,  approaches,  walls,  toll-houses  or  other 
structures  proper  to  said  bridge;  and  for  the  opening  of  suitable 
avenues  of  approach  to  said  bridge,  or  any  real  estate  for  any  pur- 
pose whatsoever. 

1.  New  York.  — Code  Civ.  Proc,  supra,  note  i,  p.  563,  and  note  2,  p.  620. 
§  3365  (Birds.  Rev.  Stat.  (1896),  p.  486,  The  answer  set  out  in  the  text  was 
^  10).     See  also  list  of   statutes  cited     copied  from  the  record  in  the  case. 
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Fourth.  Denies  that  he  has  any  knowledge  or  information  suffi- 
cient to  form  a  beUef  as  to  the  allegations  contained  in  paragraph 
fourth  of  the  petition  herein. 

Fifth.  Denies  that  he  has  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  allegations  contained  in  paragraph  fifth  of 
the  petition  herein. 

Sixth.  Admits  that  this  proceeding  is  brought  in  the  name  of  the 
Ne7v  York  and  Long  Island  Bridge  Cofnpany  a.s  plaintiff,  but  denies 
any  knowledge  or  information  sufficient  to  form  a  belief  as  to  whether 
or  not  there  is  now  in  existence  any  such  corporation  as  Nav  York 
and  Long  Island  Bridge  Company,  or  as  to  whether  or  not  its  principal 
place  of  business  is  at  No.  192  Broadway,  Neiv  York  City,  or  as  to 
whether  or  not  it  is  engaged  in  the  business  of  constructing  or  main- 
taining a  permanent  bridge  over  the  waters  of  the  East  River,  between 
the  City  of  New  York  and  Long  Island,  or  as  to  whether  or  not  the 
names  and  places  of  residence  of  its  principal  officers  and  of  its 
directors  are  as  stated  in  paragraph  sixth  of  the  petition  herein  or 
otherwise. 

Seventh.  Denies  that  he  has  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  allegations  contained  in  paragraph 
eighth  of  the  petition  herein. 

Eighth.  Admits  that  before  instituting  this  special  proceeding  the 
plaintiff  offered  to  this  defendant  the  sum  oi%69,900  for  his  premises 
described  in  paragraph  seventh  of  the  petition  herein,  which  he 
refused,  but  denies  that  he  has  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  or  not  said  sum  was  deemed  by 
the  plaintiff's  officers  and  authorized  agents  reasonable  compensation 
therefor,  and  alleges  that  the  said  sum  so  offered  was  not  reasonable 
compensation  for  his  said  premises,  and  did  not  and  does  not  amount 
to  the  reasonable  value  thereof. 

Ninth.  Denies  that  the  value  of  this  defendant's  said  premises  is 
correctly  stated  as  ^9,900  in  paragraph  eleventh  of  the  petition 
herein,  and  alleges  that  the  value  of  said  premises  is  largely  in  excess 
of  said  sum. 

Tenth.  Denies  that  he  has  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  or  not  it  is  the  intention  of  the  plain- 
tiff in  good  faith  to  complete  the  alleged  work  or  alleged  improve- 
ment for  which  the  defendant's  said  premises  are  sought  herein  to 
be  condemned,  or  as  to  whether  or  not  all  the  preliminary  steps 
required  by  law  have  been  taken  to  enable  it  to  institute  this 
proceeding. 

II 

Further  answering,  and  for  a  second  and  separate  defense  to  this 
proceeding,  this  defendant  alleges  upon  information  and  belief: 

Eleventh.  That  if  the  plaintiff  ever  became  a  corporation  as 
alleged  in  the  petition  herein,  yet  it  has  never  used  or  exercised  the 
rights,  privileges  and  franchises  claimed  to  have  been  conferred  by 
the  acts  of  the  Legislature  of  the  State  oi  New  York  referred  to  in 
the  said  petition  to  construct  or  maintain  the  bridge  therein  men- 
tioned, nor  has  it  ever  accomplished  or  attempted  to  accomplish  any 
of  the  purposes  for  which  the  said  acts  were  enacted,  and,  by  reason 
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of  these  facts  and  the  long  period  of  time  which  it  has  allowed  to 
elapse  without  action  on  its  part,  it  has  lost  its  right  to  be  or  act  as 
a  corporation,  or  to  use  or  exercise  said  rights,  privileges  and  fran- 
chises or  any  of  them,  and  therefore  has  no  capacity  to  institute  or 
prosecute  this  proceeding. 

III. 

Further  answering,  and  for  a  third  and  separate  defense  to  this 
proceeding,  this  defendant  alleges  upon  information  and  belief: 

Twelfth.  That  the  construction  of  the  bridge  mentioned  in  the 
petition  and  in  said  acts  was  not  commenced  before  the  third  day  of 
March,  \W3,  nor  has  the  same  ever  been  commenced,  and  therefore 
the  plaintiff  has  no  capacity,  right  or  privilege  to  institute  or  prose- 
cute this  proceeding. 

IV. 

Further  answering,  and  for  a  fourth  and  separate  defense  to  this 
•proceeding,  this  defendant  alleges  upon  information  and  belief: 

Thirteenth.  That  the  construction  of  the  bridge  mentioned  in  the 
petition  herein  and  in  the  Act  of  Congress  of  March  3,  i8c?7,  therein 
set  forth,  was  not  commenced  within  fhree  years  from  the  said  March 
.3,  i2,87. 

V. 

Further  answering  and  for  a  fifth  and  separate  defense  to  this  pro- 
ceeding, this  defendant  alleges,  upon  information  and  belief: 

Fourteenth.  That  the  plaintiff  did  not  commence  the  transaction 
of  its  business  within  one  year  from  April  16,  i867,  nor  within 
.one  year  from  yune  10,  i%67,  and  therefore  its  corporate  powers 
then  ceased  and  it  has  no  capacity  to  institute  or  prosecute  this 
proceeding. 

VI. 

Further  answering  and  for  a  sixth  and  separate  defense  to  this  pro- 
ceeding, this  defendant  alleges,  upon  information  and  belief: 

Fifteenth.  That  it  is  not  necessary  to  acquire  the  premises  of  this 
defendant  described  in  the  petition  herein  for  the  purpose  for  which 
said  premises  are  sought  to  be  acquired  in  this  proceeding,  viz. :  a 
bridge  over  the  East  River  between  the  City  of  New  York  and  Long 
Island.  The  said  premises  are  situate,  as  alleged  in  the  petition,  on 
the  easterly  side  of  Third  avenue  in  the  City  of  New  York  and  are 
distant  tivo  thousand  three  hundred  {2,300)  feet  from  the  westerly 
shore  line  of  the  East^\vt.x  and  from  the  point  where  it  is  proposed 
by  the  plaintiff  to  erect  an  anchorage  pier  for  the  securing  and  anchor-  ' 
ing  of  the  structure  of  the  bridge  mentioned  in  the  petition.  This 
defendant's  premises  are  not  necessary  for  any  purpose  of  construct- 
ing or  strengthening  or  maintaining  a  bridge  crossing  the  East  River 
from  shore  to  shore  as  mentioned  in  the  petition  herein  and  proposed 
to  be  erected  by  the  plaintiff.  The  said  premises  are  not  necessary 
to  be  acquired  for  the  purpose  of  constructing  or  maintaining  an 
■approach  or  approaches  to  such  bridge  because  the  necessary  ap- 
proaches to  said  bridge  for  all  purposes  for  which  the  plaintiff  may 
lawfully  construct  and  maintain  it,  may  begin  at  a  point  east  of  defend-  . 
•ant's  said  premises  and  at  or  east  of  First  avenue  in  said  city,  and 
f  E.  of  F.  P.  —  40.  625  Volume  7. 
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thus  afford  all  necessary  and  convenient  access  to  said  bridge  for  the 
purposes  aforesaid. 

VII. 

Further  answering  and  for  a  seventh  and  separate  defense  to  this 
proceeding,  this  defendant  alleges,  upon  information  and  belief: 

Sixteenth.  That  the  plaintiff  is  not  a  company  incorporated  for  the 
purpose  of  constructing  and  maintaining  a  bridge  or  bridges  over  a 
river,  bay,  arm  of  the  sea  or  other  body  of  water  connecting  a  city 
in  the  State  of  New  York  containing  more  than  one  million  inhabitants 
with  another  city  in  said  State. 

Seventeenth.  That  an  essential  part  of  the  plan  of  the  so-called 
bridge  mentioned  in  the  petition  and  for  which  it  is  sought  to  acquire 
the  said  premises  of  this  defendant  is  that  such  bridge  be  constructed 
and  maintained  and  used  for  railway  purposes  as  well  between  the 
shores  of  the  East  River  as  from  the  westerly  shore  of  said  river  to, 
across  and  upon  this  defendant's  said  premises. 

That  the  plaintiff  has  no  lawful  authority  to  so  construct,  maintain 
and  use  such  bridge  for  railway  purposes,  and  therefore  has  no 
capacity  to  institute  or  prosecute  this  proceeding  to  acquire  said 
premises  therefor. 

Eighteenth.  That  the  portion  of  the  so-called  bridge  between  the 
westerly  shore  line  of  the  East  River  and  the  said  premises  of  this 
defendant  is  proposed  to  be  used  by  the  plaintiff  for  railway  purposes. 
That  the  plaintiff  has  not  lawful  authority  to  so  use  the  said  portion 
of  its  proposed  structure  nor  any  part  thereof,  excepting  so  much 
(if  any)  as  is  necessary  for  access  and  approach  to  the  said  bridge  at 
the  anchorage  pier  near  the  westerly  shore  of  the  East  River,  and 
that  the  said  premises  of  this  defendant  are  not  necessary  for  that 
purpose. 

Wherefore,  this  defendant  prays  that  this  proceeding  be  dismissed 
and  for  his  costs  and  disbursements  herein. 

Lenox  Smith. 

De  Lancey  Nicoll, 

Pefendant's  Attorney, 
32  Liberty  Street, 

New  York  City. 

(  Verification!)^ 

2.  In  Proceedings  Under  Special  Act. 

PLEA    TO   THE   JURISDICTION    TO    APPLICATION    FOR   CONDEMNATION    OF 
LAND  FOR  FORTIFICATION  PURPOSES  BY  THE  UNITED  STATES. 

Form  No.  8  3  5  3 . 

(Precedent  in  Gilmer  v.  Lime  Point,  i8  Cal.  233.)" 

1.  Consult  the  title  Verifications.  fort,  or  may  authorize  the  land  to  be 

2.  There  was  no  objection  made  to  condemned  for  such  purpose  on  behalf 
the  form  of  this  plea,  although  it  was  of  the  United  States  government,  up- 
held under  it  that  a  fort  is  an  object  of  holding  the  constitutionality  of  Cal. 
public  use,  and  that  the  state  may,  for  Act  Feb  14,  185-9,  providing  for  the 
its  own  purpose,  condemn  land  for  a  relinquishment    to   the   United    States 
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[(7y//(?  of  court  and  cause.  ^^ 

And  now  comes  Samuel  R.  Throckmorton  and  pleads  to  the  juris- 
diction of  the  Court.  And  for  this  plea  he  denies  the  existence  of 
any  jurisdictional  fact  authorizing  the  proceeding  attempted  by  the 
applicant  herein;  and  he  specially  pleads  that  the  United  States  do 
not  now  desire  to  purchase  the  land  mentioned,  having  already,  by 
an  agreement  evidenced  by  writing,  purchased  the  same  from  this 
appearer  on  the  nineteenth  of  February^  iS58,  by  and  through  the 
action  of  E.  Delia  Torre,  Esq.,  late  District  Attorney  of  the  United 
States,  duly  authorized  and  empowered  in  that  behalf  by  the  Secre- 
tary of  War,  the  whole  pursuant  to  an  Act  of  the  Congress  of  the 
United  States,  passed  March  3d,  1857. 


in  certain  cases  the  title  of  lands  for 
certain  purposes. 

For  form  of  the  petition  in  this  pro- 
ceeding see  supra.  Form  No.  8334. 

1.  The  matter  to  be  supplied  in  [  ] 
does  not  appear  in  the  reported  case, 
but  should  be  inserted  to  complete  the 
form. 

For  the  formal  parts  of  pleas  in  abate- 
ment, generally,  see  the  title  Abate- 
ment, Pleas  in,  vol.  i,  p.  21.  For  the 
formal  parts  of  pleas  in  abatement 
to  the  jurisdiction,  generally,  see  the 
title  Abatement,  Pleas  in,  vol.  i,  p.  27. 

Subsequent  Answer  in  Same  Case.  —  In 
Gilmer  v.  Lime  Point,  19  Cal.  48,  a  re- 
port of  subsequent  proceedings  of  the 
case,  reported  in  Gilmer  v.  Lime  Point, 
18  Cal.  232,  is  set  out  a  verified  answer 
of  Throckmorton,  which,  omitting  the 
formal  parts,  is  as  follows: 

"And  now  comes  S.  R.  Throckmor- 
ton, one  of  the  defendants,  and  for 
answer  to  the  application  of  the  com- 
plainant, says:  He  admits  that  the 
United  States  have  been  desirous  of 
purchasing  the  tract  of  land  mentioned, 
but  denies  that  they  are  now  desirous 
of  doing  so,  having  already  purchased 
said  land,  as  hereinafter  mentioned.  He 
denies  that  any  disagreement  in  price 
has  ever  existed  since  February  igth, 
iSj'cS',  the  date  of  said  purchase,  or  now 
exists  between  himself  and  the  United 
States  concerning  the  purchase  of  said 
land.  He  admits  he  demanded  two 
hundred  thousand  dollars  therefor,  and 
avers  that  the  United  States  made  an 
agreement,  evidenced  by  writing,  to 
pay  him  that  sum  therefor,  as  is  here- 
inafter mentioned.  And  if,  by  the 
complain[an]t's  allegation  that  this  de- 
fendant has  declined  and  now  declines 
to  receive  a  less  sum,  it  be  meant  that 
the  United  States  has  ever  offered  him 
a  less  sum  for  the  said  tract,  then  this 
defendant  denies  that  he  has  ever  de- 


clined to  take  for  said  tract  the  said 
sum  of  %^oo,ooo,  or  any  greater  or  any 
less  sum,  offered  him  by  the  said 
United  States,  and  he  denies  that  he 
has  ever  declined  any  offer  whatever 
made  to  him  therefor  by  the  United 
States.  And  he  denies  that  the  sum  of 
%20o,ooo  is  an  unreasonable  and  ex- 
cessive price  for  said  land,  but  on 
the  contrary,  avers  that  it  is  worth 
much  more  money.  And  he  avers  that 
neither  the  United  States,  nor  any  one 
on  their  behalf,  has  ever,  at  any  time, 
rendered  him  any  sum  of  money  as 
the  price,  or  made  him  any  offer  of  any 
price  different  from  that  agreed  on  as 
hereafter  mentioned;  and  he  avers  that 
no  demand  has  ever  been  made  upon 
him  by  any  one  at  any  time  to  convey 
said  land  to  the  United  States.  And  he 
denies  that  he  has  ever  refused,  and 
he  denies  that  he  now  refuses  to  con- 
vey the  said  land  to  the  United  States, 
for  any  reason  whatever,  and  he  denies 
that  he  has  been  often,  or  even  once, 
requested  to  do  so;  and  he  avers  on  in- 
formation and  belief,  that  on  March  jd, 
1857,  Congress  appropriated  three  hun- 
dred thousand  dollars  for  the  purchase 
of  said  tract  and  the  commencement  of 
defensive  works  thereon;  and  he  avers 
that  in  the  years  i8jj  and  1856  certain 
military  officers  of  the  United  States 
negotiated  with  this  defendant,  for  the 
purchase  of  said  land,  and  on  or  about 
February  igth,  iSj-c?,  the  United  States 
purchased  said  land  of  this  defendant 
for  the  sum  of  tivo  hundred  thousand 
dollars.  And  he  avers  that  he  is  owner 
of  lands  of  Rancho  Saucelito,  of  which 
the  lands  aforesaid  is  a  part,  and  that 
said  lands  of  the  Rancho  Saucelito  ad- 
joining the  boundaries  mentioned  in 
complainant's  application  will  be  ren- 
dered less  accessible  and  lessened  in 
value  if  the  land  described  in  said  ap- 
plication be  used  for  military  purposes. 
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And  this  appearer  denies  that  he  has  ever  refused  to  convey  said 
land  to  the  United  States;  he  expressly  avers  that  no  one  in  their 
behalf  has  ever  tendered  to  him  any  sum  of  money  as  the  purchase 
price  or  equivalent  of  said  land,  different  from  that  which  he  origi- 
nally charged  therefor,  and  which  the  Government  of  the  United 
States,  after  much  negotiation,  and  after  being  duly  advised  in  the 
premises,  agreed  in  writing  to  pay  him;  and  he  expressly  denies  that 
that  sum  of  money  has  been  tendered  him,  though  the  United  States 


to  the  great  damage  of  this  defendant. 
Wherefore  he  prays  this  application  be 
dismissed,  with  costs." 

Beplication  to  plea  to  application  to 
condemn  land  for  fortification  purposes 
is  set  out  in  substance  in  Gilmer  v. 
Lime  Point,  19  Cal.  50. 

In  Proceedings  Under  Special  Charter.  — 
Return  to  rule  to  show  cause,  issued 
upon  the  filing  of  a  petition  for  the 
appointment  of  commissioners  to  as- 
sess value  of  lands  sought  to  be  con- 
demned by  a  railroad  under  its  charter, 
is  set  out  in  South  Carolina,  etc.,  R.  Co. 
V.  Blake,  9  Rich.  L.  (S.  Car.)  229,  as 
follows: 

"  The  State  of  South  Carolina. 

Ex  parte  the  South  Carolina  Railroad 
Company.  The  answer  of  Daniel  Blake 
3inA  Arthur  Blake,  trustees,  under  the 
will  of  Mrs.  Louisa  Heyward,  of  Daniel 
Blake  Heyward  and  Walker  Blake  Hey- 
ward, infants,  under  the  age  of  twenty- 
one  years,  to  the  rule  to  shew  cause 
why  commissioners  should  not  be  ap- 
pointed to  assess  the  value  of  certain 
land  of  the  said  minors  for  the  use  of 
the  petitioners.  These  respondents 
reserving  all  proper  and  just  excep- 
tion to  the  said  petition,  in  answer  to 
said  rule,  say,  That  when  the  said  com- 
pany was  incorporated  and  authorized 
to  construct  their  said  road,  their  an- 
cestor Daniel  Blake  (from  whom  the 
said  land  came  by  descent  to  the  late 
Mrs.  Louisa  Heyward,  and  who  devised 
it  to  these  respondents  in  trust  for  her 
said  children)  ceded  voluntarily  and 
without  compensation  so  much  of  his 
land  as  was  required  by  the  said  com- 
pany. That  afterwards,  for  purposes  of 
convenience,  the  said  company  leased 
from  year  to  year  a  small  portion  of 
the  land  adjoining  the  track  of  the 
said  road,  which  is  but  a  very  small 
portion  of  the  quantity  which  it  is  the 
object  of  the  petition  now  to  obtain. 
And  these  respondents  say,  that  they 
do  not  believe  that  the  said  land,  which 
the  said  company  desire  by  their  peti- 
tion to  obtain,  is  necessary  for  the 
purpose  of  carrying  out  the  objects  of 


the  said  charter,  and  are  advised  that  it 
was  never  designed  or  contemplated  by 
the  said  charter  to  vest  in  the  said  com- 
pany a  right  to  seize  upon  any  land 
they  might  desire  to  possess  at  any' 
time  during  the  continuance  of  their 
charter,  without  some  inquiry  into  the 
question  whether  it  was  necessary  for 
them  or  not.  And  these  respondents 
are  advised  and  submit,  that  the  said 
company  having  long  since  obtained 
all  that  was  really  necessary  for  them, 
either  by  agreement  with  the  pro- 
prietors, or  under  the  forms  granted 
them,  are  no  longer  entitled  to  demand 
any  compulsory  cession  of  land.  And 
these  respondents  further  say,  that  all 
of  the  said  land  lies  within  the  cor- 
porate limits  of  the  city  of  Charleston, 
within  which  the  said  company  have 
no  power  under  their  charter  to  acquire 
land  by  the  compulsory  process  at 
present  proposed.  And  these  respond- 
ents further  submit,  that  as  the  rail- 
road company  are  already  in  possession 
of  a  portion  of  said  land,  under  a 
demise  from  year  to  year,  still  in  e^t- 
istence,  the  provisions  of  the  charter 
under  which  it  is  proposed  now  to 
proceed,  cannot  apply  until  they  are 
actually  dispossessed  upon  the  termi- 
nation of  the  said  tenancy.  And  these 
respondents  say  that  the  said  Daniel 
Blake  Hey-ivard  and  Walker  Blake  Hey- 
ward, to  whom  the  said  land  was  de- 
vised by  their  said  mother,  are  infants, 
under  the  age  of  twenty-one  years,  and 
they  submit  their  rights  in  the  premises 
to  the  protection  of  the  Court.  All 
which  is  respectfully  submitted,"  etc. 
Upon  hearing  the  petition  in  this 
case  and  the  return  above  set  out,  the 
lower  court  made  an  order  for  the  ap- 
pointment of  the  commissioners.  On 
appeal,  however,  the  order  was  set 
aside,  the  court  holding  that  the  land- 
owner might  traverse  the  allegation  as 
to  the  existence  of  the  occasion  or 
necessity  for  taking  the  land,  and  that 
when  he  does  so  the  existence  of  such 
occasion  or  necessity  must  be  tried  as 
a  preliminary  question. 
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has  frequently  promised  the  same,  in  compliance  with  their  duty- 
pursuant  to  the  contract  of  sale  aforesaid.  And  further  this  appearer 
pleads,  that,  hereby  expressly  reserving  his  lawful  right  to  recede 
from  the  contract  aforesaid,  should  the  conduct  of  the  United  States 
touching  said  contract  make  it  his  interest  and  his  privilege  so  to 
recede,  he  has  ever  been  and  now  is  willing  and  able  to  convey  said 
lands,  in  strict  pursuance  of  the  contract  aforesaid.  And  he  further 
pleads  that  the  law  of  California  of  February  fourteenth,  1859,  enti 
tied  "An  Act  for  the  relinquishment  to  the  United  States,  in  certain 
cases,  to  title  of  land,  etc.;  and  site  of  light-houses,"  etc.,  is  uncon- 
stitutional, null  and  void. 

And  he  asks  that  the  application  for  an  order  of  publication  be 
rejected,     [(^Concluding  with  signature  of  attorney  and  verification.y]^ 

V.  CR0SS-PET1TI0N.2 


1.  See  supra,  note  i,  p.  627. 

2.  Cross-petitions  in  condemnation 
proceedings  are  allowed  in  some  juris- 
dictions. See  list  of  statutes  cited 
supra,  note  i,  p.  563;  Grand  Tower, 
etc.,  R.  Co.  V.  Walton,  150  111.  428. 
For  the  formal  parts  of  cross-petitions 
and  complaints, generally,  see  the  title 
Cross-complaints,  vol.  5,  p.  ggr. 

The  rule  that  no  answer  or  reply  is 
necessary  in  condemnation  proceedings 
has  an  exception  in  the  case  in  which 
the  statute  provides  for  the  filing  of  a 
cross-petition  by  any  person  interested 
in  the  property  who  has  not  been  made 
a  party  to  the  action.  Denver,  etc.,  R. 
Co.  V.  Griffith,  17  Colo.  598. 

On  a  petition  to  condemn  land  for 
railroad  purposes,  the  defendant  has  a 
right  to  file  a  cross-petition,  vvhen  his 
interests  are  not  accurately  and  fully 
stated  in  the  petition.  Johnson  v.  Free- 
port,  etc.,  R.  Co.,  Ill  111.  413. 

Demorrer  is  the  proper  method  of 
reaching  defects  in  cross-petitions. 
Johnson  v.  Freeport,  etc.,  R.  Co..  in 
III.  413,  1x6  111.  521.  For  forms  of  de- 
murrer, generally,  consult  the  title 
Demurrers,  vol.  6,  p.  294. 

The  cross-complaint  in  California  Pac. 
R.  Co.  V.  Central  Pac.  R.  Co.,  47  Cal. 
550,  filed  by  the  Central  Pacific  Rail- 
road Company,  alleged  in  substance 
that  the  defendant  "  owned  all  the  land 
sought  to  be  condemned;  that  it  had 
acquired  it  for  railroad  purposes,  by 
purchase,  by  grant  from  the  State  of 
California,  and  by  condemnation  for 
railroad  purposes;  that  it  was  necessary 
for  defendant's  use,  and  was  now  in 
part  used  for  its  depots,  workshops, 
turntables,  water  stations,  tracks,  side 
tracks,  switches,   lazy  tracks,    and   for 


its  yard,  and  for  receiving  and  dis- 
charging freights  and  passengers,  and 
that  the  land  would,  when  the  plans 
and  intentions  of  the  company  were 
completed,  be  entirely  used  for  the 
operation  and  use  of  its  railroad.  That 
the  Sacramento  river  was  a  navigable 
stream,  where  the  tide  ebbed  and 
flowed,  and  that  the  defendant  had 
constructed  wharves  along  its  banks, 
and  laid  railroad  tracks  thereon,  for 
the  purpose  of  receiving  freight  and 
passengers  from  steamboats  and  ves- 
sels, on  its  cars,  and  for  discharging 
freight  from  its  cars.  That  the  peti- 
tioner, without  authority  of  law,  was 
proceeding  to  obstruct  the  navigation 
of  the  Sacramento  river,  by  driving 
piles  and  building  piers  thereon,  for 
the  purpose  of  constructing  thereon  a 
wagon  road  bridge  for  the  Sacramento 
and  Yolo  Bridge  Co.,  to  be  used  for 
crossing  wagons,  and  that  petitioner 
had  contracted  with  said  Bridge  Com- 
pany to  build  a  bridge  for  it,  and  to 
obtain  for  it  the  right  of  the  public  to 
have  free  passage  and  egress  from  it 
on  the  Sacramento  side.  That  neither 
the  Bridge  Company  nor  the  petitioner 
had  any  right  to  build  the  bridge.  That 
petitioner  threatened  to  build  the  east 
pier  of  its  bridge  where  the  defendant's 
wharf  was,  and  to  take  possession  of 
and  destroy  its  wharf  and  two  railroad 
tracks  thereon,  and  also  threatened  to 
take  possession  of  a  belt  of  defendant's 
said  land  about  three  hundred  feet 
wide  and  eight  hundred  feet  deep  from 
the  river  back  to  Fourth  street,  and 
that  by  doing  so,  it  would  cut  into  two 
parts  defendant's  railroad  yard,  leaving 
its  machine  shops  on  one  side,  and  its 
freight   and   passenger  depots   on   the 
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Form  No.  8354. 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Englewood  Connecting  R.  Co., 

115  111.  375.)' 

[In  the  County  Court,  April  Term,  \'^85. 
The  Chicago  and  Western  Indiana  ^ 
Railroad  Company 
ats. 
The  Englewood  Comiecting  Railway 

Co7npany. 

To  the  Honorable  Richard Prendergast,  Judge  of  the  County  Court  of 
Cook  County,  in  the  State  of  Illinois: 
The  cross-petitioner,  the  Chicago  and  Western  Indiana  Railroad  Com- 
pany, the  above  named  defendant,  files  herein  this  its  cross-petition, 
and  charges]  that  the  said  property  of  this  cross-petitioner,  which 
it  is  proposed  to  take  and  appropriate  to  the  use  of  said  original 
petitioner  for  a  crossing,  as  in  said  petition  is  prayed,  is  part  of  a 
continuous  line  of  railroad  right  of  way  in  constant  use,  and  is  owned 
by  this  cross-complainant;  that  said  right  of  way  extends  continu- 
ously from  Folk  street,  in  the  city  of  Chicago,  on  the  north,  a  distance  of 
seventeen  miles,  to  Dalton,  a  town  situated  near  the  State  line,  between 
the  States  of  Illinois  and  Indiana,  with  a  branch  leaving  the  line  of 


other  side,  and  that,  if  this  was  done, 
defendant  could  not  make  up  its  trains 
without  the  continual  crossing  of  the 
land  sought  to  be  condemned,  and  that 
defendant  would  be  damaged  two  hun- 
dred thousand  dollars"  —  concluding 
with  the  prayer  for  injunction  restrain- 
ing the  defendant  from  destroying  the 
wharf,  and  from  committing  the  wrongs 
recited.  The  injunction  was  refused, 
the  court  holding  in  effect  that  if,  on  an 
application  by  one  railroad  company  to 
condemn  the  land  of  another,  the  de- 
fendant, by  way  of  cross-complaint, 
sets  up  facts  which  would  be  a  legal 
defense  to  the  petition  upon  the  hearing 
on  the  merits,  such  facts  will  not  con- 
stitute a  ground  for  an  injunction  re- 
straining the  plaintiff  from  entering 
upon  the  property  sought  to  be  con- 
demned. 

1.  Other  Precedents.  —  In  Johnson  v. 
Freeport.  etc.,  R.  Co.,  iii  111.  415,  Ann 
Eliza  Johnson  filed  her  cross-petition, 
in  which,  among  other  things,  she  al- 
leged that  "  she  is  the  owner  of  a  strip 
of  ground  {describing  it)  in  which  the 
right  of  user  was  conveyed  to  the  city  of 
Galena,  which  strip  is  not  included  in  the 
petition  for  condemnation;  that  in  and 
by  her  deed  conveying  such  right  of 
usage  to  the  city  of  Galena,  which  was 
AblI^A  January  s^th,  185'd,  it  was  stipu- 
lated that  the  conveyance  was  made  on 
the  condition  that  the  grounds  so  con- 


veyed should  be  forever  kept  and  used 
as  a  public  street  and  wharf  for  the  use 
of  the  inhabitants  of  Galena,  and  that 
IVater  street,  in  front  of  said  lots, 
should  be  kept  and  maintained  at  all 
tivn&s  forty- five  feet  wide;  that  in  con- 
sequence of  said  condition  on  which 
said  conveyance  was  executed  she  has 
a  vested  interest  in  so  much  of  said 
Water  street  as  is  in  front  of  said  lots, 
paramount  to  the  other  lot  owners 
abutting  on  said  street;  that  the  peti- 
tioner by  the  line  of  its  contemplated 
railroad,  will  run  over  and  appropriate 
to  itself  the  exclusive  use  of  said  Water 
street  in  front  of  said  lots,  under  and  by 
authority  of  an  ordinance  of  the  city  of 
Galena,  which  provides  that  said  peti- 
tioner shall  pay  all  damages  occasioned 
thereby  *  *  *  By  means  whereof  she 
will  be  greatly  injured  and  damaged 
in  every  property  she  is  interested  in 
adjacent  to  and  within  two  hundred 
feet  thereof  by  reason  of  taking  said 
Water  street  aforesaid,  and  prays  that 
damages  may  be  assessed  under  the 
law  as  required  by  the  statute,"  etc. 
On  motion,  this  cross-petition  was 
stricken  from  the  files  in  the  lower 
court,  but  on  appeal  it  was  held  that 
this  was  error,  as  the  defendant  had  a 
right  to  file  a  cross-petition  when  her 
interests  are  not  accurately  or  fully 
stated  in  the  petition. 

Precedent  of  a  cross-petition  in  con- 
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road  near  Eighty-third  street,  and  extending  thence  east  and  south  a 
distance  of  seven  miles,  to  a  point  on  the  State  line  of  Indiana  and 
Illinois  near  Hammond,  in  the  State  of  Indiana;  that  cross-petitioner 
has  a  very  valuable  and  extensive  passenger  depot  at  Polk  street,  in 
the  city  of  Chicago,  and  also^z;^  freight  houses,  _/?z'^  freight  yards, 
five  engine  houses,  _/f2'^  switching  yards,  and  a  large  amount  of  other 
property  designed  for  use  and  being  prepared  for  use  as  freight  and 
switching  yards  north  of  said  proposed  crossing,  and  between  that 
and  Polk  street,  in  the  city  of  Chicago,  a  distance  of  about  six  miles; 
that  said  property  was  acquired  at  great  expense,  and  is  of  great 
value,  and  by  far  the  greater  part  thereof,  both  in  amount  and  value, 
is  and  always,  since  it  was  acquired  by  your  petitioner,  has  been  used 
in  connection  with  its  said  right  of  way  extending  to  Dalton  and  Ham- 
mond, as  aforesaid,  and  its  chief  value  is  for  use  in  connection  with 
said  continuous  right  of  way;  that  at  the  point  where  said  crossing  is 
proposed  to  be  constructed,  said  road  is  used  by  agreement  with  this 
cross-complainant,  and  for  considerations  paid  to  it  by  the  railroad 
corporations  known  as  the  Wabash,  St.  louis  and  Pacific  Railway  Com- 
pany, the  Chicago  and  Eastern  Illinois  Railroad  Company,  Chicago  and 
Atlantic  Railway  Company,  louisville.  New  Albany  and  Chicago  Railway 
Company,  and  Belt  Railway  Company  of  Chicago;  that  more  than  one 
hundred  trains  pass  over  the  same  daily,  and  that  said  business  is  con- 
■  stantly  increasing;  that  respondent  has  now  two  tracks  in  use  at  said 
point,  and  also  a  short  track,  now  used  as  a  side-track,  and  that  said 
side-track  is  not  on  the  same  level  as  said  main-tracks,  and  must  be 
raised  to  such  level,  if  said  crossing  is  allowed,  at  great  expense  to 
cross-complainant;  that  by  the  building  of  the  said  crossing  proposed, 
and  the  use  thereof,  and  the  use  which  can  be  made  of  this  cross- 
petitioner's  entire  property  aforesaid,  for  the  said  railroad  purposes, 
will  be  greatly  decreased,  hindered  and  prevented,  and  its  value 
greatly  depreciated,  and  the  cross-complainant  claims  damages  there- 
for.    [{Concluding  as  in  Form  No.  8SST .^\ 


VI.  REFERENCE.1 
1.  Order  of  Reference. 

Form  Nb.  8  3  5  5 .« 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  Ne7v  York 
for  the  First  Judicial  District,  held  in  and  for  the  County  of  New 
York,  at  Chambers  thereof,  at  County  Court-House  in  the  City  of 
New  York,  on  the  2d  day  of  April,  iS95. 

demnation  proceedings  for  widening  a  For  forms  connected  with  reference 

street  is  also  set  out  in  full  in  Ligare  proceedings,    generally,    see    the    title 

V.  Chicago,  139  111.  51.  References. 

1.  JVew  York.  —  Code   Civ.    Proc,   §  2.  New  York. — Thisorder  was  copied 

3367  (Birds.  Rev.  Stat.  (1896),  p.  486,  §  from  the  record  of  the  case,  and  is  drawn 

12).     See   also    list   of    statutes    cited  pursuant   to  Code  Civ.    Proc,  §  3367 

supra,  note  I,  p.  563.  (Birds.  Rev.  Stat.  (1896),  p.  486,  g  12). 
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Order  of  Reference. 

Premises  No.  1062 
Second  Avenue^  and 
Nos.  1091,  1099, 
1101  and  1103  Third 
Avenue. 


Present  —  Honorable  Miles  Beach,  Justice. 
In  the  Matter  of  the  Application  of  the  Neiv " 

York   and    Long   Island  Bridge    Company, 

plaintiff, 

against 
Patrick  Shelly  and  Lenox  Smith,  defendants, 

relative    to   acquiring   title   to    certain    real 

property  in  the  City  and  County  of  New  York. 

The  petition  of  the  above-named  plaintiff,  duly  verified  by 
William  G.  Bosworth,  as  vice-president  of  the  plaintiff,  on  the  18th 
day  of  March,  \W5,  with  notice  of  proposed  presentation  thereof 
thereto  annexed,  having  been  presented  to  this  court  on  the  2d  day 
of  April,  i895,  as  to  all  the  defendants. 

Now,  on  reading  said  petition  and  notice,  with  the  affidavit  thereto 
annexed,  showing  due  and  timely  service  upon  both  defendants, 
which  petition  and  notice  was  filed  in  the  office  of  the  clerk  of  the 
county  of  Neia  York  on  the  2d  day  of  April,  iB95,  and  the  said 
defendant  Patrick  Skelly  having  appeared  in  this  proceeding  by  his 
attorneys,  Johnston  &=  Johnston,  Esqrs.,  and  the  said  defendant  Lenox 
Smith  having  duly  appeared  in  this  proceeding  by  his  attorney, 
De  Lancey  Nicoll,  Esq.,  and  the  said  defendant  Lenox  Smith  having 
interposed  an  answer  raising  certain  issues,  and  upon  reading  and 
filing  the  said  answer  interposed  as  aforesaid,  and  after  hearing- 
Oar/^^  Francis  Stone,  of  counsel  for  the  plaintiff,  no  one  opposing, 
and  due  deliberation  having  been  thereupon  had; 

On  motion  of  William  L.  Kelly,  attorney  for  the  plaintiff,  it  is 

Ordered  that  the  issues  raised  by  the  aforesaid  petition  and  answer 
be  referred  to  Noah  Davis,  Esq.,  counselor  at  law,  as  referee,  to  hear 
and  determine,  pursuant  to  section  3367  of  the  Code  of  Civil 
Procedure 

Miles  Beach,  J.  S.  C. 

2.  Decision  of  Referee. 

Form  No.  8356.' 

Supreme  Court,  City  and  County  of  New  York. 
In  the  Matter  of  the  Application  of  the  New 

York   and  Long   Island   Bridge    Company, 

plaintiff 

against  \ 

Patrick  Skelly  atid  Lenox  Smith,   defendants, 

relative   to   acquiring   title    to    certain   real 

property  in  the  City  of  New  York. 

The  issues  joined  and  raised  in  the  above  entitled  matter  by  the 
petition  and  answer  of  the  defendant  Lenox  Smith  therein,  having 
been  by  an  order  of  the  Special  Term  of  the  said  Supreme  Court 
referred  to  the  undersigned,  Noah  Davis,  as  sole  Referee,  to  hear, 

1.  New    York.  —  This   referee's   de-     Civ.   Proc,   §  3367  (Birds.    Rev,    Stat, 
cision  was  copied  from  the  record  of    (1896),  p.  486,  §  12). 
the  case,  and  is  drawn  pursuant  to  Code 
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try  and  determine  the  same,  pursuant  to  section  3367  of  the  Code  of 
Civil  Procedure,  and  the  several  parties  to  said  issues  having^ 
appeared  before  the  said  Referee  at  his  office,  in  the  City  of  New 
York,  on  the  5th  day  of  April,  xW5,  by  their  respective  attorneys 
and  counsel,  to  wit,  the  said  petitioner,  by  Davies,  Stone  &=  Auerbach, 
and  by  Mr.  Charles  E.  Hotchkiss,  and  the  said  Lenox  Smith  by  Mr. 
De  Lancey  Nicoll  and  Mr.  Noel  Gale;  and  the  said  Referee  having 
taken  the  oath  prescribed  by  law  well  and  truly  to  perform  the 
duties  of  such  Referee,  the  trial  of  said  issues  was  then  and 
there  commenced  before  said  Referee  and  continued  on  said  day 
and  on  several  succeeding  days  until  and  including  the  19th  day 
of  April,  iS95,  on  which  day  the  evidence  in  said  matter  was 
closed. 

And  the  said  Referee,  having  heard  the  arguments  of  the  said 
respective  counsel  and  duly  considered  the  same  and  the  testimony 
and  other  evidence  produced  and  given  by  said  parties,  doth  hereby 
find,  decide  and  determine  that  the  prayer  of  the  said  petition 
of  said  plaintiffs,  whereby  the  said  plaintiff  demands  that  it  be 
adjudged  that  the  public  use  requires  the  condemnation  of  the  real 
property  described  be,  and  the  same  is,  granted,  and  that  the  plaintiff 
is  entitled  to  take  and  hold  said  property  for  the  public  use  herein 
specified  upon  making  compensation  therefor  and  that  commis- 
sioners of  appraisal  be  appointed  to  ascertain  the  compensation  to 
be  made  to  the  owners  for  the  property  so  taken,  should  and  ought 
to  be  granted,  and  that  such  commissioners  of  appraisal  be  appointed 
to  proceed  and  ascertain  the  compensation  to  be  made  to  the  several 
owners  for  the  property  so  taken  or  to  be  taken,  as  the  same  is  set 
forth  and  described  in  said  petition  and  that  judgment  be  given 
accordingly;  and  that  such  commissioners  be  named,  selected  and 
appointed  by  the  said  Court  to  proceed  in  the  manner  and  form 
prescribed  by  law  to  ascertain,  adjudge  and  determine  the  compen- 
sation to  be  made  to  the  owners  of  said  property  described  in  said 
petition  and  that  an  order  be  forthwith  entered  in  and  by  the  said 
Court  accordingly. 

And  the  said  Referee,  pursuant  to  the  provisions  of  the  statute  in 
such  cases  made  and  provided,  further  states  and  sets  forth  that  the 
grounds  upon  which  the  said  determination,  judgment  and  order  is 
by  him  made,  are  as  follows: 

I  St.  That  said  petitioner,  the  Ne7£/  York  and  Long  Island  Bridge 
Company,  is  a  corporation  created  by  and  under  the  laws  of  this  State 
by  the  legislature  thereof,  and  clothed  thereby  with  power  and 
authority  to  acquire  title  to  the  property  described  in  said  petition 
for  the  uses  and  purposes  of  said  corporation,  and  for  the  purpose  of 
constructing  a  bridge  over  and  across  the  rivers  between  said  City  of 
New  York  and  Long  Island,  having  the  several  termini  mentioned 
and  described  in  the  said  petition,  and  beginning  and  terminating  at 
the  points  and  places  therein  designated. 

2nd.  That  said  corporation  has  now  and  possesses  all  the  corporate 
powers  provided  under  and  by  the  several  statutes  by  which  it  was 
created  and  has  been  continued,  and  that  the  charter  and  powers  so 
conferred  and  intended  to  be  provided  are  possessed  by  the  said 
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petitioner  with  full  force  and  effect,  for  the  purposes  for  which  said 
corporation  was  created  and  continued. 

3rd.  That  such  rights  and  powers  and  duties  have  not  been  lost  or 
forfeited  by  any  neglect  or  failure  on  the  part  of  said  company  to 
exercise,  execute  or  perform  the  same. 

4th.  That  the  work  upon  and  for  and  toward  the  construction  of 
said  bridge  was  commenced  in  due  season  for  the  preservation  of 
the  rights  and  powers  of  said  petitioner  under  the  provisions  of  its 
charter  and  the  several  laws  of  this  State  relating  to  and  affecting 
the  same. 

5th.  That  the  consent  of  the  Government  of  the  United  States  to 
the  construction  of  said  bridge  in  the  manner  and  form  therein 
defined  has  been  duly  obtained  and  given  by  an  Act  of  Congress 
and  the  action  of  the  officers  of  the  proper  department  of  said 
Government. 

And  it  is  further  ordered,  determined  and  adjudged  that  the  said 
Commissioners  of  Appraisal  be  forthwith  designated  and  appointed, 
pursuant  to  the  statute  in  the  practice  of  the  Court  in  such  cases 
provided. 

April  26th,  i895. 

Noah  Davis,  Referee. 

3.  Exceptions  to  Referee's  Decision. 

Form  No.  8357.' 

(^Title  of  court  and  cause  as  in  Form   No.  0025.') 

The  above  named  defendant,  Lenox  Smith,  hereby  excepts  to  the 
decision  of  the  referee  herein,  dated  April 26th,  \W5. 

And  the  said  defendant  hereby  specifically  excepts  to  the  state- 
ment numbered  first  in  the  said  decision  of  the  grounds  upon  which 
the  issues  herein  have  been  decided. 

And  the  said  defendant  hereby  excepts  specifically  to  the  state- 
ment numbered  second  in  said  decision  of  the  grounds  upon  which 
the  issues  herein  have  been  decided. 

And  the  said  defendant  hereby  excepts  specifically  to  the  state- 
ment numbered  third  in  said  decision  of  the  grounds  upon  which  the 
issues  herein  have  been  decided. 

And  the  said  defendant  excepts  specifically  to  the  statement 
numbered  fourth  in  said  decision  of  the  grounds  upon  which  the 
issues  herein  have  been  decided. 

And  the  said  defendant  excepts  specifically  to  the  statement 
numbered  fifth  in  said  decision  of  the  grounds  upon  which  the  issues 
herein  have  been  decided, 

De  Lancey  Nicoll, 
Attorney  for  the  Defendant  Lenox  Smith. 

To  William  J.  Kelly,  Esq.,  Plaintiff's  Attorney. 

And  Hon.  Henry  D.  Purroy,  Clerk  of  said  Court 

1.  New  York.  —  These  exceptions  drawn  pursuant  to  Code  Civ.  Proc., 
to  the  referee's  report  were  copied  8  3367  (Birds.  Rev.  Stat.  (1896),  p.  486, 
from  the  record  of  the  case,  and  are    §  12). 
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VII.  ASSESSMENT  OF  DAMAGES. 

1.  By  Commissioners  OP  Appraiseps.^ 

a.  Order  Appointing.' 


1.  Appraisers  or  Viewers  to  Assess  Dam- 
ages.—  For  the  appointment,  qualifica- 
tions and  duties  of  appraisers  and 
viewers,  as  well  as  the  proceedings  by 
and  before  them,  in  the  matter  of  as- 
sessing damages  in  condemnation  pro- 
ceedings, see  list  of  statutes  cited  supra, 
note  I,  p.  563.  See  also  Williams  v. 
Hartford,  etc.,  R.  Co.,  13  Conn.  397; 
Louisville,  etc..  R.  Co.  v.  Dryden,  39 
Ind.  393;  American  Cannel  Coal  Co.  v. 
Huntington,  etc.,  R.  Co.,  130  Ind.  98; 
Hannibal,  etc.,  R.  Co.  v.  Morton,  27 
Mo.  317;  Click  V.  Western  North  Caro- 
lina R.  Co.,  98  N.  Car.  390;  O'Hara  v. 
Pennsylvania  R.  Co.,  25  Pa.  St.  445. 

Arbitrators  to  Assess  Damages.  —  For 
the  appointment,  qualifications  and 
duties  of  arbitrators,  and  proceedings 
by  and  before  them,  in  the  matter  of 
assessment  of  damages  in  condemna- 
tion proceedings,  see  list  of  statutes 
cited  supra,  note  i,  p.  563.  See  also 
McMahon  v.  Cincinnati,  etc.,  R.  Co.,  5 
Ind.  413;  La  Crosse,  etc.,  R.  Co.  v. 
Seeger,  4  Wis.  268;  Knoche  v.  Chicago, 
etc.,  R.  Co.,  34  Fed.  Rep.  471.  For 
forms  connected  with  arbitration  pro- 
ceedings, generally,  see  the  title  Arbi- 
tration AND  Award,  vol.  2,  p.  33. 

Commissioners  to  Assess  Damages. —  For 
the  appointment,  qualifications  and  du- 
ties of  commissioners,  as  well  as  the 
proceedings  before  or  by  them,  in  the 
assessment  of  damages  in  condemna- 
tion proceedings,  see  list  of  statutes 
cited  supra,  note  i,  p.  563.  See  also 
the  following  cases: 

Arkansas.  —  Cairo,  etc.,  R.  Co.  v. 
Trout,  32  Ark.  17. 

Illinois.  —  Illinois  Cent.  R.  Co.  v. 
Rucker,  14  111.  353. 

Iowa.  — Corbin  v.  Wisconsin,  etc.,  R. 
Co.,  66  Iowa  269. 

Michigan. — Toledo,  etc.,  R.  Co.  v. 
East  Saginaw,  etc.,  R.  Co.  72  Mich.  206. 

Minnesota.  —  Matter  of  Minneapolis, 
€tc.,  R.  Co.,  36  Minn.  481. 

Mississippi.  — Louisville,  etc.,  R.  Co. 
V.  Dickson,  63  Miss.  380. 

Missouri.  —  Rothan  v.  St.  Louis,  etc., 
R.  Co.,  113  Mo.  132. 

Nevada.  — Virginia,  etc.,  R.  Co.  v. 
Elliott,  5  Nev.  358. 

New  Jersey.  —  Doughty  v.  Somerville, 
etc.,  R.  Co.,  21  N.  J.  L.  442. 


New  York.  —  Matter  of  New  York, 
etc.,  R.  Co.,  62  Barb.  (N.  Y.)  85. 

Ohio.  —  Kramer  v.  Cleveland,  etc., 
R.  Co.,  5  Ohio  St.  140. 

South  Carolina.  —  Ex  p.  South  Caro- 
lina R.  Co.,  2  Rich.  L.  (S.  Car.)  434. 

South  Dakota.  —  Lewis  v.  St.  Paul, 
etc.,  R.  Co.,  5  S.  Dak.  148. 

Texas.  — Dallas,  etc.,  R.  Co.  v.  Day, 
3  Tex.  Civ.  App.  353. 

Order  appointing  time  for  hearing  peti- 
tion to  appoint  appraisers  is  set  out  in 
Galena,  etc.,  R.  Co.  v.  Pound,  22  111. 
406:  "Now,  therefore,  I  do  hereby  ap- 
point Tuesday,  the  14th  day  oi  June  in- 
stant, at  one  o'clock  /.  m.,  at  the  clerk's 
office  of  Geneva  in  said  county  of  Kane, 
when  and  where  I  will  be  present  and 
appoint  said  appraisers;  and  I  do  here- 
by further  order  that  said  railroad  com- 
pany give  three  days'  notice  to  the 
persons  mentioned  in  said  petition  of 
the  time  and  place  of  making  such  ap- 
pointment in  the  matter  of  the  petition. 

Dated  this  gth  day  oi  June,  i8_5'j. 
Isaac  G.  Wilson, 
Judge  of  the  Thirteenth  Judicial 
Circuit  in  the  State  of  Illinois, 
and  Presiding  Judge  of  the 
Circuit  Court  of  Kane  County 
in  said  State." 

2.  For  formal  parts  of  orders,  gen- 
erally, see  the  title  Orders,  etc. 

Property  to  be  condemned  should  be 
specifically  described  in  the  order. 
Matter  of  New  York,  etc.,  R.  Co.,  62 
Barb.  (N.  Y.)  85;  Warren  v.  First  Div. 
St.  Paul,  etc.,  R.  Co.,  18  Minn.  384. 

Order  Criticized.  —  In  Doughty  v.  Som- 
erville, etc.,  R.  Co.,  21  N.  J.  L.  442,  the 
court  says:  "The  order  appointing  the 
commissioners,  or  that  part  of  it  re- 
quiring them  to  make  the  assessment, 
is  said  not  to  be  within  the  meaning  of 
the  statute.  The  order  is  '  to  examine 
and  appraise  the  said  lands  and  to  as- 
sess the  damages  to  be  paid  by  the  said 
company,  for  the  said  lands  so  required 
as  aforesaid,  pursuant  to  the  provisions 
of  the  above  recited  act.'  And  the  act 
itself  requires  the  commissioners  '  to 
examine  and  appraise  the  said  land  or 
materials,  and  to  assess  the  damages.' 
If  any  doubt  could  exist  as  to  the  order, 
certainly  that  part  which  required  the 
commissioners  to  proceed  according  to 
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the  provisions  of  the  act  itself,  would 
be  all  suflicient;  but  no  doubt  can  exist 
upon  a  fair  construction  of  the  lan- 
guage used." 

Becord  of  Order  of  Appointment.  —  In 
Warren  v.  First  Div.  St.  Paul,  etc.,  R. 
Co.,  i8  Minn.  3S4,  the  court  says: 
"  The  motion  was  granted  upon  the 
grounds  that  there  was  not  in  the  dis- 
trict court  any  record  of  the  appoint- 
ment of  said  commissioners;  that  to 
give  said  court  jurisdiction  of  their  re- 
port, to  take  any  action  therein,  the 
report  should  be  supported  by  the  rec- 
ord in  said  court  of  the  appointment; 
that  in  the  absence  of  such  record  the 
court  had  no  jurisdiction  of  the  subject- 
matter,  and  could  make  no  order  in  the 
matter  affecting  the  rights  of  the  par- 
ties; and  that  the  proper  order  was  to 
dismiss  the  case  from  court.  It  was 
therefore  '  ordered  that  the  motion  to 
dismiss  the  case  be,  and  hereby  is 
granted,  and  the  same  is  dismissed  ac- 
cordingly.' " 

Mandamtis  is  the  proper  proceeding  to 
compel  the  proper  authority  to  appoint 
commissioners  to  assess  damages.  Illi- 
nois Cent.  R.  Co.  v.  Rucker,  14  111. 
353.  For  forms  connected  with  man- 
damus proceedings,  generally,  see  the 
title  Mandamus. 

Uicliigan —  Precedent.  —  Order  over-' 
ruling  objections  and  appointing  com- 
missioners to  assess  damages  is  set  out 
in  Toledo,  etc.,  R.  Co.  v.  East  Saginaw, 
etc.,  R.  Co.,  72  Mich.  218,  which, omitting 
the  formal  parts,  is  as  follows,  to  wit: 
"  The  court  finds  that  no  sufficient  cause 
has  been  shown  against  the  granting 
of  the  prayer  of  the  petition,  so  far  as 
relates  to  the  appointment  of  commis- 
sioners to  ascertain  and  determine  the 
necessity  for  taking  the  property, 
rights,  and  easements  alleged  in  the 
petition  to  be  necessary  for  the  build- 
ing and  operating  of  petitioner's  rail- 
road, described  and  designated  in  the 
petition  as  the  ''  Middle-ground  Branch' 
in  manner  and  form  therein  recited; 
and  it  is  therefore  ordered  that  all  ob- 
jections raised  by  respondents  to  said 
petition,  so  far  as  the  same  relate  to 
said  '  Middle-ground  Branch  '  of  peti- 
tioner's proposed  railroad,  be,  and  the 
same  are  hereby,  overruled.  And,  re- 
spondents not  demanding  a  jury,  it  is 
further  ordered  that  Charles  fV.  Grant, 
D.  F.  Rose,  and  D.  A.  Pettibone,  three 
disinterested  and  competent  freeholders 
of  Saginaw  coviV\K.y ,  be.  and  they  are  here- 
by, appointed  commissioners,  agreeable 
to  the  prayer  of  said  petition,  to  ascer- 
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tain  and  determine  the  necessity  for 
taking  for  the  public  use  the  said  real 
estate,  rights  and  easements  alleged  by 
petitioner  to  be  necessary  for  the  build- 
ing and  operating  of  the  said  '  Middle- 
ground  Branch'  of  its  railroad;  and, 
in  the  event  they  determine  that  it  is 
necessary  to  so  take  the  same,  to  ap- 
praise and  determine  the  compensation 
and  damages  to  be  allowed  and  paid 
therefor  by  petitioner  to  respondents, 
—  all  in  manner  and  form  as  more  fully 
set  out  in  said  petition,  and  reference  to 
which  is  for  greater  certainty  hereby 
made.  And  such  commissioners  are 
directed  to  first  meet  at  the  court  house, 
in  the  city  of  Saginaiv,  on  the  sixth  day 
oi January,  A,  D.  x^SS,  at  9  o'clock  a.  m., 
then  and  there  to  enter  upon  their 
duties  under  this  appointment.  The 
court  further  finds  and  determines  that 
the  application  of  the  petitioner  to  ac- 
quire the  right  to  cross  with  its  '  King 
Street  Branch '  railroad  the  main  track 
of  the  East  Saginaw  &'  St.  Clair  Rail- 
road at  the  intersection  of  King  and 
Saginaw  streets,  and  also  to  cross  the 
several  spur  tracks,  seven  in  number, 
leading  westwardly  in  King  street  from 
the  main  track  of  said  respondent  com- 
pany's railroad,  in  manner  and  form 
prayed  by  its  petition,  it  is  to  be  re- 
garded and  treated  as  an  entire  and  in- 
divisible proceeding.  That  under  the 
proofs  in  the  case,  so  much  of  King 
street,  so  called,  as  lies  south  of  the 
Ann  Arbor  Salt  iSr"  Lumber  Company' s 
plat,  and  north  of  the  north  line  of  the 
Derby  addition  to  the  city  of  East  Sagi- 
naw, and  within  the  limits  of  which  /ive 
of  the  spur  tracks  of  respondent's  rail- 
road sought  to  be  crossed  by  petitioner 
are  situate,  has  not  been  at  any  time 
lawfully  laid  out,  and  is  not  now  a  law- 
ful public  street  in  which  the  common 
council  of  the  city  of  East  Saginaiv  could 
grant  petitioner  right  of  way,  but  it  is  in 
part  the  private  property  of  the  respond- 
ent company;  and  that  as  a  result 
of  this  finding  it  is  ordered  that  the 
said  application  of  the  petitioners  in  this 
cause,  so  far  as  it  relates  to  the  'King 
Street  Branch'  of  its  proposed  railroad, 
in  manner  and  form  as  now  presented 
by  the  petition,  be,  and  the  same  is 
hereby,  denied.  But  this  finding  and 
order  is  not  intended  and  shall  not  be 
construed  as  passing  upon  or  determin- 
ing against  the  rights  of  petitioner  to 
obtain  the  crossing  of  said  respondent's 
main  track  at  the  intersection  oi  King 
and  Saginaw  streets,  or  the  two  spur 
tracks  next  sought  of  such  intersection 
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(1)  In  General. 
Form  No.  8358.' 

(^Indorsed  upon  or  annexed  to  the  petition  the  following  order:') 
State  of  Nebraska,    ) 

r   SS 

County  of  Douglas.  \      ' 

Upon  reading  the  foregoing  petition,  duly  verified,  and  being  duly 
advised  in  the  premises,  it  is  found  that  the  allegations  are  true. 


which  lead  westwardly  from  said  main 
track,  in  that  portion  of  King  street 
north  of  the  south  line  of  the  said  Ann 
Arbor  Salt  &=  Lumber  Company' s  addi- 
tion, nor  to  determine  any  right  of 
either  petitioner  or  respondents  in  said 
portion  oi  King  street  last  specified,  nor 
in  anywise  to  preclude  the  petitioner 
from  at  any  time  hereafter  proceeding 
by  petition  in  proper  form  to  acquire 
such  right  in  said  street  as  it  may  law- 
fully be  entitled  to  acquire  therein." 

Missouri  —  Precedent.  —  In  Fore  v. 
Hoke,  48  Mo.  App.  254,  the  court  ren- 
dered the  following  interlocutory  judg- 
ment appointing  commissioners  to 
assess  damages  in  a  proceeding  to  en- 
large burial  grounds: 

"  Now  at  this  day,  this  cause  coming 
on  for  trial,  the  parties  plaintiffs  and 
defendants,  appear  in  person  and  by 
counsel,  and  the  issues  herein  being 
submitted  to  the  court,  who,  after  hear- 
ing all  the  evidence  in  the  cause  and 
being  fully  advised  in  the  premises, 
finds  that  the  petitioners  and  the 
general  public  of  the  neighborhood 
where  such  public  grounds  are  situated 
are  owners  by  user  for  the  period  of 
twenty-nine  years  as  a  public  burial 
ground  of  the  following  described 
lands:  (describing  lands);  that  it  is  abso- 
lutely necessary  to  enlarge  the  said 
public  burial  grounds  for  the  use  and 
necessities  of  the  public  as  such  burial 
grounds.  That  the  petitioners  herein 
are  interested  in  said  public  burial 
ground  and  its  enlargement;  that  the 
public  and  the  defendants  who  are 
owners  of  said  land  can  not  agree  as  to 
the  price  to  be  paid  for  the  same.  It 
is,  therefore  ordered  and  adjudged  that 
the  lands  within  the  following  metes 
and  bounds  be  set  apart  and  con- 
demned as  an  enlargement  of  said 
burial  grounds,  to-  wit:  {describing  lands); 
and  it  is  further  adjudged  and  ordered 
that  7\D.  Smith,  T.j,  Jones  a^ndj.  G. 
Hutcheson,  three  disinterested  house- 
holder residents  of  Phelps  county,  be 
appointed  as  commissioners  to  assess 
the  damages  which  the  defendants  may 


sustain  by  reason  of  such  condem- 
nation." 

This  judgment  in  the  original  made 
provision  for  the  establishment  of  a 
road  leading  to  the  condemned  property, 
and  such  portion  of  the  judgment  was 
held  illegal  for  the  reasons:  First,  that 
the  petition  did  not  ask  for  such  con- 
demnation; and  Second,  because  the 
circuit  court  has  no  original  jurisdiction 
of  a  proceeding  to  establish  either  a 
public  or  private  road;  and  Third,  be- 
cause the  description  for  the  road  as 
contained  in  the  original  judgment  did 
not  fix  the  location  of  the  strip  to  be 
taken  for  such  road.  The  original 
judgment  also  contained  the  word 
"  householder"  in  place  of  "  free- 
holder," with  reference  to  which  the 
court  says:  "  The  statute  relating  to 
the  condemnation  of  lands  for  railroad, 
telegraph,  etc.,  provides  that  the  com- 
missioners appointed  to  assess  the 
damages  '  shall  be  freeholders,  resident 
of  the  county,'  etc.  R.  S.  1889,  sec.  2736. 
In  this  case  the  interlocutory  judgment 
appointing  the  commissioners  described 
them  as  '  householders,  residents  of 
Phelps  county,'  and  it  nowhere  de- 
scribes them  as  freeholders;  nor  does  it 
anywhere  appear  on  the  face  of  the 
proceedings  that  they  were  freeholders. 
The  word  freeholder  is  generally  used 
to  designate  the  owner  of  an  estate  in 
fee  in  land.  *  *  *  A  person  may  be  a 
householder  without  being  a  freeholder, 
and  we  must  hence  conclude  that  the 
proceeding  is  void  by  reason  of  the 
failure  of  the  record  to  recite  that  the 
commissioners  appointed  were  free- 
holders. That  the  failure  of  the  record 
to  show  that  the  commissioners  or 
jurors  appointed  to  assess  damages  in 
such  a  proceeding  possessed  the  statu- 
tory qualifications  will  render  the  pro- 
ceeding void,  is  shown  by  the  decision 
of  this  court  in  State  i/.  St.  Louis,  i  Mo. 
App.  508." 

1.  Nebraska.  —  Comp.  Stat.  (18)7),  § 
1772.  See  also  list  of  statutes  cited 
supra,  note  I,  p.  563,  and  note  i, 
P-  635. 
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It  is  therefore  ordered  and  adjudged  that  a  commission  be  appointed 
as  in  said  petition  prayed,  and  that  the  following  named  persons,  each 
of  whom  is  a  disinterested  freeholder  of  the  county  of  Douglas^  in  the 
state  of  Nebraska,  and  each  of  whom  is  not  interested  in  any  like 
question,  be,  and  the  same  are  hereby  selected  by  the  county  judge 
of  said  county  to  carefully  inspect  and  view  the  real  estate  and  every 
part  thereof  in  said  petition  described,  and  assess  the  damages  which 
the  several  owners  thereof  shall  sustain  by  reason  of  the  appropriation 
of  his  or  her  lands  or  premises  or  rights  or  interests  therein,  for  the 
use  of  the  said  petitioner,  the  Omaha  &=  North  Platte  Railroad  Com- 
pany, and  to  make  report  in  writing  to  the  said  county  judge  of  their 
acts  and  doings  in  the  premises,  namely,  H.  H.  Harder,  W.  L.  Selby, 
W.  G.  Shriver,  Charles  C.  George,  lewis  S.  Reed  and  W.  A.   Webster, 

Given  under  my  hand  and  the  seal  of  my  office  this  2Jfth  day  of 
.  February,  i898. 

Irving  F.  Baxter,  County  Judge. 

Form  No.  8359.' 

At  a  Special  Term  of  the  Supreme  Court  held  in  and  for  the  First 
Judicial  District,  in  the  County  of  New  York,  at  Chambers  in  the 
County  Court  House  in  the  City  of  New  York  on  the  27th  day  of 
April,  1 895. 

Present  —  Hon.  Abraham  R.  Lawrence,  Justice. 
In  the  matter  of  the  application  of  the  New'\  Judgment   and   Order 

York   and  Long   Island  Bridge    Company, 

plaintiff, 

against 
Patrick  Skelly  and  Lenox  Smith,  defendants, 

relative  to  the  acquiring  title  to  certain  real 

property  in  the  City  and  County  of  New  York.  ^ 

On  reading  the  petition  of  the  above-named  plaintiff  in  the  above- 
entitled  proceeding,  verified  by  William  G.  Bosworth  as  vice-presi- 
dent of  the  said  plaintiff,  on  the  18th  day  of  March,  i895,  with  notice 
of  proposed  presentation  thereof  as  to  both  the  defendants,  Patrick 
Skelly  and  Lenox  Smith,  at  a  Special  Term  of  this  Court,  in  the  First 
Judicial  District,  to  be  held  on  the  28th  day  of  March,  j895,  and 
said  petition  having  been  presented  to  this  Court  as  to  both  the 
said  defendants  on  April 2,  iS95,  and  filed  in  the  office  of  the  Clerk 
of  the  County  of  Ne7v  York,  and  on  reading  the  affidavits  of  due 
service  on  both  the  said  defendants  and  on  reading  the  notice  of 
appearance  of  defendant  Patrick  Skelly  by  his  a.ttorne.ys  Johnston  6^ 
Johnston,  Esqs.,  and  the  notice  of  appearance  of  the  defendant 
Lenox  Smith  by  his  attorney,  De  Lancey  Nicoll,  Esq.,  and  on  reading 
the  answer  interposed  by  the  said  defendant  Lenox  Smith  by  De  Lajicey 
Nicoll,  his  attorney,  raising  certain  issues,  and  no  answer  being 
interposed  by  the  defendant  Skelly,  and  on  reading  the  order  entered 
herein  by  the   Hon.  Miles  Beach,  Justice,   on   the   2d  day  of  April, 

1.  New  York. — This  order  was  copied  55  3369  (Birds.  Rev.  Stat.  (1896),  p.  486, 
from  the  record  of  the  case,  and  was  §  14).  See  also  list  of  statutes  cited 
drawn  pursuant  to  Code  of  Civ.  Proc,     supra,  note  i,  p.  563,  and  note  i,  p.  635.- 
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1 855,  whereby  as  to  the  issues  raised  by  the  answer  of  the  defendant 
Lenox  Smith  aforesaid,  it  was  referred  to  Noah  Davis,  Esq.,  coun- 
sellor at  law,  to  hear  and  determine  pursuant  to  Section  3367  of  the 
Code  of  Civil  Procedure,  and  on  reading  the  decision  of  said  Referee^ 
dated  the  26th  day  of  April,  iS95,  and  the  minutes  of  testimony 
taken  before  him,  whereby  it  appears  that  the  said  Referee  was 
.  attended  by  counsel  for  the  plaintiff  and  by  counsel  for  the  defend- 
ant Lenox  Smith;  that  the  Referee  took  the  oath  prescribed  by  Sec- 
tion 1016  of  the  Code  of  Civil  Procedure,  which  oath  is  annexed  to 
said  decision,  and  it  appearing  that  said  decision  is  in  favor  of  the 
plaintiff  and  against  the  defendant,  and  states  concisely  the  grounds 
upon  which  such  issues  have  been  decided,  and  directs  the  entry  of 
judgment  as  hereinafter  set  forth,  and  all  the  issues  having  been 
determined  in  favor  of  the  plaintiff,  and  it  appearing  to  the  satisfac- 
tion of  the  Court  that  the  plaintiff  is  entitled  to  the  relief  demanded 
in  the  petition  herein, 

Now,  on  reading  and  filing  the  notice  of  settlement  of  this  judg- 
ment and  order  herein,  dated  April  26th,  iS95,  with  proof  of  due 
service  thereof,  together  with  a  copy  of  said  Referee's  decision  upon 
the  attorneys  for  the  defendant  Lenox  Smith,  and  on  motion  of  Will- 
iam J.  Kelly,  attorney  for  the  plaintiff,  and  after  hearing  in  opposi- 
tion De  Lancey  Nicoll,  Esq.,  attorney  for  defendant  Lenox  Smith,  and 
no  one  appearing  further  in  opposition,  it  is 

Adjudged: 

1.  That  as  to  the  defendants  in  this  proceeding,  the  condemnation 
of  the  real  property  described  in  the  petition  herein  is  necessary  for 
the  public  use  specified  in  said  petition. 

2.  That  the  plaintiff  is  entitled  to  take  and  hold  said  property  for 
the  public  use  so  specified,  to  wit,  the  construction  and  maintaining 
of  a  permanent  bridge  over  the  East  River  between  the  City  of  Neur 
York  and  Long  Island  City  for  the  transportation  of  persons  and 
property  in  the  manner  described  in  the  petition,  upon  making  com- 
pensation therefor;  and  upon  the  foregoing  judgment  it  is 

Ordered,  that  Robert  Maclay,  John  N.  Golding  and  Elliott  Sand- 
ford,  three  disinterested  and  competent  freeholders,  each  a  resident 
of  the  County  of  New  York,  in  which  county  the  said  real  property 
is  situated,  be  and  they  hereby  are  appointed  commissioners  to  ascer- 
tain the  compensation  to  be  made  to  the  said  defendant  as  owners 
of  the  property  described  in  the  petition  herein  and  taken  for  the 
public  use  specified  in  said  petition;  and  it  is 

Further  ordered  that  the  plaintiff  recover  of  the  defendant  Lenox 
Smith  the  sum  of  seven  hundred  and  nine  and  55-lOOths  dollars,  costs 
of  the  trial  to  be  taxed  by  the  Clerk;  and  it  is 

Further  ordered  that  the  first  meeting  of  the  said  Commissioners 

be  held  at  No.  ,  the  office  of  said ,  in  the  City  of  New 

York,  on  the  15th  day  of  May,  iW5,  at  12  o'clock  noon  of  that  day. 

Enter, 

Abm.  R.  Lawrence,  J.  S.  C. 

Henry  D.  Purroy,  Clerk. 
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(2)  Under  Special  Act. 

Form  No.  8360.' 

(Precedent  in  Richmond,  etc.,  R.  Co.  v,  Knopff,  86  Va.  983.) 

{^Annexed  to  the  notice  of  application  for  appointment  of  viewers  this 
order-) 

Bowling  Green,  Caroline  County,  to-wit: 

In  pursuance  of  the  annexed  notice,  I  do  hereby  appoint  John  W. 
Woolfolk,  John  L.  White  and  William  H.  Ball,  freeholders,  who  shall 
meet  upon  the  ground  on  the  29th  day  oi  January,  iS89,  and,  upon 
their  own  view  of  the  ground  set  forth  in  the  notice,  adjudge  and 
say  what  will  be  a  fair  compensation  to  the  said  C.  E.  Knopjf,  O.  G. 
Knopff  and  M.  Knopff  for  the  five  acres  of  land  required  as  set  forth 
in  the  said  notice  by  the  Richmond,  Fredericksburg  and  Potomac  rail- 
road company. 

John  G.  Rowe,  J.  P. 

Jan'y  17th,  i889. 


1.  Consult  Form  No.  8348,  supra,  and 
notes  thereto. 

Illinois  —  Precedent. — An  order  ap- 
pointing appraisers  in  condemnation 
proceedings  under  a  special  act  is  set 
out  in  .Galena,  etc.,  R.  Co.  v.  Pound, 
22  111.  409,  as  follows,  omitting  the 
formal  parts:  "  In  the  matter  of  the  pe- 
tition of  the  Galena  and  Chicago  Union 
Railroad  Company  for  the  appointment 
of  appraisers  for  the  right  of  way  over 
lands  in  Kane  county  in  the  state  of 
JUinois.  The  Galena  and  Chicago  Union 
Railroad  Company  having  heretofore, 
on  the  qth  day  oi  fune,  iSj-j,  pre- 
sented to  me  their  petition  for  the  ap- 
pointment of  appraisers,  to  assess 
damages  the  owners  of  land,  men- 
tioned in  said  petition,  will  sustain  by 
reason  of  the  appropriation  of  the 
land  belonging  to  them,  in  the  county 
of  Kane,  for  the  construction  of  said 
road,  and  this  14th  day  ol  June,  iSjj, 
having  been  appointed  by  me  for  a 
hearing  upon  said  petition,  at  the 
clerk's  office  in  Geneva,  in  the  county  of 
Kane,  by  my  order  on  said  petition  in- 
dorsed. ■  Now,  this  14th  day  oi  June, 
iSj-j,  at  the  clerk's  office  in  Geneva,  in 
said  county,  at  one  o'clock  /.  m.,  of 
said  day,  appears  the  said  Galena  and 
Chicago  Union  Railroad  Company,  by 
John  A.  Holland,  their  attorney,  before 
me  the  undersigned,  Isaac  G.  Wilson, 
Judge  of  the  ijth  Judicial  Circuit  of 
the  State  of  Illinois,  and  of  the  Circuit 
Court  of  Kane  county  aforesaid,  and 
the  owners  of  the  several  parcels  of 
land;  Charity  Herri ngton  a.\so  appears, 
by  A.M.  Herrington,  her. attorney;  the 


other  owners  did  not  appear.  And  it 
appearing  that  Sarah  Elizabeth  Ben- 
nett, Jane  Bennett,  Josiah  Bennett,  John 
Bennett,  William  Bennett  and  Harriet 
Amelia  Bennett,  in  said  petition  named 
as  owners  of  land  therein  described, 
are  infants,  Augustus  M.  Herrington, 
Esq.,  a  discreet  and  reputable  person, 
is  hereby  appointed  to  act  in  the  prem- 
ises in  their  behalf.  And  it  appearing 
that  notices  have  been  served  on  the 
several  owners  of  land  described  in 
said  petition,  by  affidavit,  shown  to  the 
undersigned,  herein;  and  it  appearing- 
to  the  undersigned,  that  said  Galena 
and  Chicago  Union  Railroad  Company 
are  desirous  of  appropriating  for  the 
use  of  said  company  for  the  right  of 
way,  and  for  depot  and  other  purposes, 
the  several  tracts  of  land  described  in 
said  petition,  and  hereinafter  described, 
and  belonging  to  the  several  owners 
hereinafter  named,  which  several  tracts 
of  land,  situate  in  Kane  county  afore- 
said, which  are  to  be  appropriated 
by  said  company  for  the  purposes 
aforesaid,  and  upon  which  damages  are 
to  be  assessed,  by  reason  of  such  appro- 
priation, are  particularly  and  specifi- 
cally described  as  follows,  to  wit: 
{describing  land)  belonging  to  Lyman 
German,  in  whom  is  the  legal  title,  and 
Mary  Pound,  Sarah  Elizabeth  Bennett, 
Jane  Bennett,  /osiah  Bennett,  John  Ben- 
nett, William  Bennett  and  Harriet 
Amelia  Bennett,  have  an  equitable  in- 
terest. The  center  line  of  said  rail- 
road enters  section  twelve  on  its  east 
line,  seven  hundred  and-  fifty-seven 
feet  from  its  northeast  corner,  and  runs 
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(3)  Supplemental  Order. 

Form  No.  8361.' 

In  the  County  (lo\xx\.  of  Douglas  County,  Nebraska. 
In  the  Matter  of  the  Application  of  the  Omaha  6^  ^ 

North  Platte  Railroad  Company   to  condemn 

certain  lots,  lands  and  premises  for  its  use  for 

right  of  way,  main  and  side  tracks,  buildings, 

switches,  turntables,  water -stations,   offices  and 

structures,  necessary  and  convenient  to  and  for 

the  use  and  operation  of  its  railroad.  ^ 

Now  on  this  2Jfih  day  of  February,  i898,  it  appearing  to  the  court  that 
JV.  A.  Webster,  heretofore  appointed  as  one  of  the  commissioners  to 
appraise  the  realty  herein,  is  not  a  freeholder  and  that  it  is  necessary 
a  freeholder  of  said  county  should  be  appointed  in  his  place  and  stead. 

It  is  therefore  ordered  by  the  court  that  George  N.  Hicks,  a  dis- 
interested freeholder  of  the  county  of  Douglas  in  the  state  of  Nebraska, 
who  is  not  interested  in  any  like  question,  be  and  hereby  is  selected 
by  the  county  judge  of  said  county  to  carefully  inspect  and  view  the 
real  estate  and  every  part  thereof  described  in  the  petition  filed 
herein,  and  to  assess  the  damages  which  the  several  owners  of  said 


thence  {^describing  course  of  line),  taking 
for  the  use  of  said  railroad,  for  the 
right  of  way  purposes,  a  strip  of  land 
{describing  land)  containing  nine  q-ioo 
acres,  and  an  additional  strip  of  land 
adjoining  the  above,  at  the  north  side 
thereof  (describing  land)  for  the  purpose 
of  depositing  waste  thereon,  and  con- 
taining in  all,  being  the  lands  above 
taken,  and  this  land,  nine  and  ij-ioo 
acres.  The  survey  of  said  lines  as 
aforesaid,  were  made  within  three 
months  last  past,  and  that  the  courses 
mentioned  in  the  aforementioned  de- 
scriptions, were  all  run  by  the  mag- 
netic meridian.  And  it  also  appearing 
to  the  undersigned,  he  having  exam- 
ined said  petition  of  the  said  Galena 
and  Chicago  Union  Railroad  Company, 
touching  the  appropriation  of  land  in 
said  county  of  Kane,  as  above  de- 
scribed and  specified,  belonging  to  the 
aforesaid  owners,  and  it  appearing 
'to  be  necessary  for  the  construction  of 
said  railroad,  that  said  land  above 
mentioned  should  be  appropriated  by 
said  company,  and  the  damages  occa- 
sioned thereby  appraised  as  prayed  in 
said  petition.  And  no  cause  being 
shown  against  the  prayer  of  said  peti- 
tion, and  why  such  appraisers  should 
not  be  appointed  according  to  the 
prayer  of  said  petition;  Now,  there- 
fore, it  is  hereby  ordered  that  William 
B.  IVesi,  foel  McKey  and  William  B. 
Plato,     three    disinterested    freeholders 
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and  residents  of  said  county  of  Katie, 
be  and  they  are  hereby  appointed  ap- 
praisers for  the  purpose  of  assessing 
the  damages  which  the  several  owners 
of  land  hereinbefore  mentioned  shall 
sustain  by  reason  of  the  appropriation 
of  the  lands  above  mentioned  and 
particularly  specified,  which  several 
lands  appropriated  by  said  company, 
and  to  be  occupied  by  them,  are  above 
particulary  specified.  And  it  is  further 
ordered,  that  said  appraisers,  after 
being  duly  sworn,  assess  said  damages 
by  viewing  the  said  premises  above 
described  and  such  evidence  as  maybe 
submitted  to  them,  and  make  report 
to  the  undersigned  in  writing,  and 
therein  specify  the  damages  which  the 
several  owners  of  said  land  may  sus- 
tain respectively.  In  pursuance  of  the 
power  and  authority  in  me  vested,  by 
the  act  entitled  '  An  act  to  incorporate 
the  Galena  and  Chicago  Union  Rail- 
road Company,' approved /rt««rtO'  ^(>y 
iSjd.  Done  at  Geneva,  \n  the  county  of 
Kane,  at  the  clerk' s  office,  this  y^M  day 
of  fune,  iSfj". 

Isaac  G.    Wilson, 
Judge  of  the  ijth  Judicial  Circuit, 
and  of  the    Circuit  Court  of  the 
County  of  Kane,  in  the  State  of 
Illinois." 
1.  Nebraska. — Comp.  Stat.  (1897),  § 
1772.     See   also   list   of   statutes   cited 
supra,  note  1,  p.  563. 
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real  estate  shall  sustain  by  reason  of  the  appropriation  of  his  or  her 
lands  or  premises  or  rights  or  interest  therein  for  the  use  of  the  said 
Omaha  &*  North  Platte  Railroad  Company,  and  to  make  report  in 
writing  to  the  said  county  judge  of  his  acts  and  doings  in  the  premises. 
(jConcluding  as  in  Form  No.  8358.) 

b.  Summons. 
Form  No.  8362.1 

In  the  County  Court  of  Douglas  County,  Nebraska. 

In  the  Matter  of  the  Application  of  the  Omaha  &•  North 
Platte  Railroad  Company  to  condemn  certain  lots,  lands 
and  premises  for  its  use  for  right  of  way,  main  and 
side  tracks,  buildings,  switches,  turntables,  water-sta- 
tions, offices  and  structures  necessary  and  convenient  to 
and  for  the  use  and  operation  of  its  railroad. 

State  of  Nebraska,    \ 

r    SS 

County  of  Douglas.  \ 

The  State  of  Nebraska,  to  the  Sheriff  of  Douglas  County,  Nebraska^ 
Greeting: 

You  are  hereby  commanded  to  summon  H.  H.  Harder,  W.  L.  Selby^ 
IV.  G.  Shriver,  Charles  C.  George,  Lewis  S.  Reed  Sind  W.  A.  Webster, 
six  disinterested  freeholders  of  said  Douglas  county,  not  interested 
in  a  like  question,  to  appear  before  me,  Irving  F.  Baxter,  county 
judge  of  Douglas  county,  Nebraska,  on  the  2Jf.th  day  of  February, 
iS98,  at  3  o'clock  p.  m.,  at  the  county  court  room  in  Douglas  county, 
Nebraska,  to  take  the  oath  of  office  and  to  view  the  real  estate  sought 
to  be  appropriated  by  the  Omaha  &"  North  Platte  Railroad  Company 
for  its  use  for  right  of  way,  main  and  side  tracks,  buildings,  switches, 
turntables,  water-stations,  offices  and  structures  necessary  and  con- 
venient to  and  for  the  use  and  operation  of  said  railroad,  situated  in 
Douglas  county,  Nebraska,  and  described  as  follows,  to  wit:  The 
whole  of  \ots  fourteen  diWA  fifteen,  in  block  three,  Burlington  Center,  an 
addition  to  the  city  of  South  Omaha,  Nebraska,  the  whole  of  lots  one 
and  two,  in  block  ten,  second  addition  to  Mount  Douglas,  an  addition 
to  the  city  of  South  Omaha,  Nebraska;  by  condemnation,  being  the 
land  described  in  the  petition  filed  with  the  county  judge  of  Douglas 
county,  Nebraska,  on  the  ^Jfth  day  of  February,  i898,  by  the  Omaha 
Of  North  Platte  Railroad  Company,  and  to  ascertain  and  assess  all  the 
damages  which  the  owner  or  owners  thereof  and  parties  interested 
therein  will  sustain  by  the  appropriation  of  said  lands  to  the  use  of 
said  railroad  company,  for  the  purposes  hereinbefore  mentioned,  said 
commissioners  to  make  report  of  their  proceedings  therein,  in  writing 
to  me,  Irving  F.  Baxter,  county  judge  of  said  Douglas  county. 

You  will  make  return  of  this  writ  on  the  2Jlf.th  day  of  February,  i898. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  the  seal  of 
the  County  Court  of  Douglas  county,  Nebraska,  this  24^h  day  of  Feb- 
ruary, A.  D.  iS98. 

(seal)  Irving  F.  Baxter,  County  Judge. 

1.  Nebraska.  — Comp,  Stat.  (1897),  §  For  formal  parts  of  notices  and  writs 
1772.  See  also  list  of  statutes  cited  of  summons,  generally,  see  the  titles 
supra,  note  i,  p.  563.  Notices;  Summons. 
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e.  Oath.i 

(1)  Administered  to  Commissioners.^ 

Form  No.  8363.3 
(Precedent  in  East  Saginaw,  etc..  R.  Co.  v.  Benham,  28  Mich.  461.) 

[State  of  Michigan. 

In  the  Circuit  Court  for  the  county  of  Saginaw. 
East  Saginaw  and  St.  Clair  Railroad  Company  ) 
against  >• 

Henry  W.  Benham  and  another i^^  ) 

The  undersigned  jurors  summoned  in  pursuance  of  an  order  made 
in  the  above  entitled  proceeding,  on  the  19th  day  of  April.,  i873,  do 
solemnly  swear,  each  for  himself,  that  we  will  justly  and  impartially 
ascertain  and  determine  the  necessity  for  taking  and  using  [any  of] 
the  real  estate  described  in  the  order  aforesaid  [for  the  purposes  pro- 
posed], and  in  the  petition  filed  in  said  proceeding,  and  that  if  we 
shall  deem  the  same  necessary  to  be  taken,  we  will  ascertain  and 
determine  the  damages  or  compensation  which  ought  justly  to  be 
made  by  said  East  Saginaw  and  St.  Clair  Railroad  Cornpany  to  the 
owners  of  or  persons  interested  in  [each  particular  description  of] 
real  estate  [mentioned  in  said  petition  who  have  demanded  said  jury. 
^Signatures  and  jurat  as  in  Form  No.  8364~)]^ 

(2)  Administered  to  Appraisers.^ 


1.  Oath  to  Arbitrators.  —  For  the  ne- 
cessity and  sufficiency  of  the  oath  to 
be  administered  to  arbitrators  in  con- 
demnation proceedings  see  list  of  stat- 
utes cited  supra,  note  i,  p.  563; 
Kankakee,  etc.,  R.  Co.  v.  Alfred,  3  111. 
App.  511.  Consult  also  the  title  Arbi- 
tration AND  Award,  vol.  i,  p.  33. 

Oath  to  Seferee.  —  In  Bradstreet  v. 
Erskine,  50  Me.  407,  it  is  held  that  a 
referee  agreed  upon  by  the  parties  need 
not  be  sworn  before  acting  as  such, 
although  by  a  special  agreement  of  the 
parties  the  referee  was  clothed  with  all 
the  powers  conferred  on  commissioners 
who  by  the  law  are  required  to  act  un- 
der oath.  For  forms  connected  with 
proceedings  by  and  before  referees, 
generally,  see  the  title  References. 

Instructions  to  Commissioners.  —  In 
Flint,  etc.,  R.  Co.  v.  Detroit,  etc.,  R. 
Co. ,  64  Mich.  350,  it  is  held  that  the  court 
before  whom  condemnation  proceed- 
ings are  being  had  is  not  required  by 
law  to  instruct  the  commissioners  at 
the  request  of  the  respondent,  and  that 
if  such  instruction  is  given  the  same  is 
not  binding  on  the  commissioners. 

2.  Oath  to  Commissioners.  —  For  the 
necessity  and  sufficiency  of  the  oath  to 


be  administered  to  commissioners  ap- 
pointed to  assess  damages  in  condem- 
nation proceedings  see  list  of  statutes 
cited  supra,  note  i,  p.  563;  also 
Low  V.  Galena,  etc.,  R.  Co.,  18  111.  324; 
Cory  V.  Chicago,  etc.,  R.  Co.,  100  Mo. 
282;  Virginia,  etc.,  R.  Co.  v.  Lovejoy, 
8  Nev.  100;  Bohlman  v.  Green  Bay, 
etc.,  R.  Co.,  40  Wis.  157. 

3.  Michigan.  —  How.  Anno.  Stat. 
(1882),  §  3466.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  563. 

In  Fort  street  Union  Depot  Co.  v. 
Morton,  83  Mich.  265,  the  following 
oath:  "  justly  and  impartially  ascertain 
and  determine  the  public  necessity  for 
taking  and  using  for  the  public  use  the 
parcel  of  land  described  in  the  petition 
in  this  cause,"  was  held  to  be  sufficient 
under  the  above  statute. 

4.  The  words  supplied  and  to  be  sup- 
plied in  [  ]  do  not  appear  in  the  reported 
case,  but  should  be  inserted  to  complete 
the  form. 

6.  Oath  to  Appraisers.  —  For  the  neces- 
sity and  sufficiency  of  the  oath  to  be 
administered  to  appraisers  appointed 
to  assess  damages  in  condemnation 
proceedings  see  list  of  statutes  cited 
supra,  note  I,  p.  563. 
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Form  No.  8364.' 

In  the  County  of  Douglas  County,  Nebraska. 
In  the  Matter  of  the  Application  of  the  Omaha '' 
&°  North  Platte  Railroad  Company  to  condemn 
certain  lots^  lands  and  premises  for  its  use  for 
right  of  way,  main  and  side  tracks,  buildings, 
switches,  turntables,  water-stations,  offices  and 
structures,  necessary  and  convenient  to  and 
for  the  use  and  operation  of  its  railroad. 

Oath. 

We,  the  undersigned,  duly  appointed  appraisers  of  the  lands  sought 
to  be  taken  by  the  Omaha  6^  North  Platte  Railroad  Company  to  be 
held  and  used  by  said  railroad  company  for  its  use  for  right  of  way, 
main  and  side  tracks,  buildings,  switches,  turntables,  water-stations, 
offices  and  structures,  necessary  and  convenient  to  and  for  the  use 
and  operation  of  its  railroad  in  Douglas  zo\xrvX.y ,  Nebraska,  as  described 
in  the  petition  filed  in  the  office  of  the  county  \\xdi%toi Douglas coMXity, 
Nebraska,  on  the  2Jfih  day  of  February,  iS98,  do  solemnly  swear  that 
we,  and  each  of  us,  are  freeholders  in  the  county  of  Douglas  and 
state  of  Nebraska,  and  not  interested  in  a  like  question  as  is  involved 
herein,  and  that  we  will  carefully  and  impartially  inspect  and  view 
said  real  estate  and  assess  all  the  damages  which  the  owner  or  owners 
or  party  interested  therein  is  entitled  to  claim,  shall  sustain  by  the 
appropriation  of  said  land  to  the  use  of  said  railroad  company  as 
herein  specified,  and  that  we  will  make  report'  to  the  county  judge 
herein  of  all  of  our  doings  in  connection  with  the  appraisement  of 
said  land,  and  do  all  other  acts  required  of  us  as  such  appraisers 
according  to  law,  to  the  best  of  our  ability,  so  help  us  God. 

W.  L.  Selby. 
H.  H.  Harder. 
W.  G.  Shriver. 
Charles  C.  George. 
Geo.  N.  Hicks. 
Lewis  S.  Reed. 
Subscribed  in  my  presence  by  each  of  the  aforesaid  parties  and 
sworn  to  before  me  on  this  2Jfth  day  of  February,  iS98. 

Irving  F.  Baxter,  County  Judge. 

(3)  Administered  to  Viewers.^ 
Form  No.  8365. « 

(Precedent  in  Richmond,  etc.,  R.  Co.  v.  Knopflf,  86  Va.  983.) 

Carolina  County,  to- wit: 

I,  John  G.  Rowe,  a  justice  of  the  peace  for  said  county,  do  certify 

1.  Nebraska.  —  Comp.  Stat.  (1897),^  2.  Oath  to  Viewers.  —  For   the    neces- 

1772.     See   also   list   of   statutes   cited  sity  and  sufficiency  of  the  oath  to  be 

supra,  note  i,  p.  563,  and  note  i,  p.  643.  administered   to  viewers    appointed  to 

Ohio  —  Precedent.  —  Oath  to  assessors  assess  damages  in  condemnation  pro- 

for  damages  in  condemnation  proceed-  ceedings  see  list  of  statutes  cited  supra, 

ings  is  set  out  in  Giesy  v.  Cincinnati,  note   i,   p.  563. 

etc.,  R.  Co.,  4  Ohio  St.  310.  3.    Virginia.  —  Code   (1887),    §    1077, 

644  Volume  7- 


8365.  EMINENT  DOMAIN.  8366. 

that  John  W.  Woolfolk,  John  Z.  White  and  William  H.  Ball  have  this 
day  made  oath  betore  me  that  they  will  faithfully  and  impartially 
ascertain  what  will  be  a  just  compensation  for  such  of  the  land  of 
the  freehold  whereof  C.  E.  Knopff,  O.  G.  Knopff  and  M.  M.  Knopff 
are  tenants  and  owners  in  fee  simple,  as  is  proposed  to  be  taken  by 
the  Richmond^  Fredricksburg  6^  Potomac  railroad  company,  in  pursu- 
ance of  the  within  notice,  for  their  purposes,  and  will  truly  certify, 
the  same. 

Given  under  my  hand  this  29th  day  oi  January,  iS89. 

John  G.  Rowe,  J.  P. 

d.  Report. 

(1)  Of  Appraisers.^ 

Form  No.  8  3  6  6 .2 

(Precedent  in  Galena,  etc.,  R.  Co.  v.  Pound,  22  111.  402.) 

To  the  Hon.  Isaac  G.  Wilson,  Judge  of  the  13th  Judicial  Circuit,  and 
Judge  of  the  Circuit  Court  of  Kane  County,  Illinois: 
The  undersigned,  appraisers  appointed  by  your  honor,  on  the  15th 
day  oi  June,  iSSS,  as  appraisers  in  the  matter  of  the  petition  of  the 
Galena  and  Chicago  Union  Railroad  Company  v.  Mary  Pound  and  others 
in  said  petition  named,  for  the  right  of  way  for  said  company  over 
the  lands  therein  set  forth,  in  obedience  to  the  following  order,  to 

wit :  {setting  out  order  verbatim  as  given  in  note ,  /.  ).     Beg" 

leave  to  report  that  on  the  22d  da.y  oi  June,  iS53,  after  being  duly 
sworn  by  James  Herrington,  clerk  of  the  County  Court  of  Kane  county, 
an  officer  properly  authorized  to  administer  oaths,  honestly  and  im- 
partially to  assess  such  damages  as  the  several  owners  of  the  respec- 
tive parcels  of  land  in  said  order  described,  will  sustain  by  reason  of 
the  appropriating  of  said  respective  parcels  of  land  for  the  use  and 
accommodation  of  said  Galena  and  Chicago  Union  Railroad  Company^. 
proceeded  to  view  said  parcels  of  land,  and  hear  such  other  evidence 
as  the  said  several  persons  produced  before  us,  the  said  Augustus  M. 
Herrington  appearing  before  us  in  behalf  of  the  several  persons  above 
named,  for  whom  he  was  appointed  to  act  in  the  premises,  and  also 
as  attorney  for  Charity  Herrington.  George  P.  Hanson  and  Timothy 
Kune  also  appeared  before  us  in  respect  to  the  land  severally  owned 
by  them,  as  above  mentioned.  The  other  owners  above  mentioned 
did  not  appear  before  us.     The  said  Galena  and  Chicago  Union  Rail- 

provides  a  form  similar  to  the  one  given  appraisers.     O'Hara    v.    Pennsylvania 

in    the  text.     See  also  list  of  statutes  R.  Co.,  25  Pa.  St.  445;  Pennsylvania  R. 

cited   supra,  note  i,   p.  563,  and  infra,  Co.  v.  Bruner,  55  Pa.  St.  318. 

note  I,  p.  643.  Itemization  of  damages  in  the  report  of 

1.  Award  of  appraisers  should  observe  appraisers  is  not  necessary.     American 

all  the    requirements  of    the    statute.  Cannel  Cgal  Co.  z-.  Huntington,  etc.,  R. 

See  list  of  statutes  cited  supra,  note  i,  Co.,  130  Ind.  98;  Lodge  v.  Frankford, 

p.  563;   Moore  v.   Green,  etc.,    Streets  etc.,  R.  Co.,  g  Phila.  (Pa.)  543,  29  Leg. 

Passenger  R.  Co.,  3  Phila.  (Pa.)  417,  16  Int.  (Pa.)  204;  Pennsylvania   R.  Co.  v. 

Leg.  Int.  (Pa.)  173.  Bruner.  55  Pa.  St.  318. 

Description  of  the  lands  and  the  por-  2.  This  report  was  made  in  a  proceed- 

tion    thereof    necessary    to    be    taken  ing  under  a  special  act.     Consult  also 

should  be  described  in  the  report  of  the  Form  No.  8337,  supra,  SinA  notes  thereto. 
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road  also  appeared  by  their  attorney;  and  thereupon,  and  being 
fully  advised  in  the  premises,  we  assess  the  damages  that  Lyman 
German,  Mary  Pound,  Sarah  Elizabeth  Bennett,  Jane  Bennett,  Josiah 
Bennett,  John  Bennett,  William  Bennett  and  Harriet  Amelia  Bennett, 
will  sustain  by  reason  of  the  appropriation  of  that  part  of  their  land 
by  said  Galena  and  Chicago  Union  Railroad  Company,  in  manner  and 
.form  as  set  forth  in  said  order,  at  the  sum  oi  fifty  dollars.  All  which 
is  respectfully  submitted. 

William  B.  West. 
Joel  McKey, 
W.  B.  Plato. 

(2)  Of  Commissioners.! 


1.  Beport  of  commissioners  in  condem- 
nation proceedings  should  follow  the 
requirements  of  the  Emineat  Domain 
statute  under  jury  proceedings,  where 
instituted.  See  list  of  statutes  cited 
supra,  note  i,  p.  563;  Central  Pac. 
R.  Co.  V.  Pearson,  35  Cal.  247;  Pueblo, 
etc.,  R.  Co.  V.  Rudd,  5  Colo.  270; 
Leavenworth,  etc.,  R.  Co.  v.  Meyer,  50 
Kan.  25;  Clement  v.  Wichita,  etc.,  R. 
Co.,  53  Kan.  682;  Matter  of  New  York, 
etc.,  R.  Co.,  35  Hun(N.  Y.)232;  O'Hara 
V.  Pennsylvania  R.  Co.,  25  Pa.  St.  445; 
Philadelphia,  etc.,  R.  Co.  v.  Cake,  95 
Pa.  St.  139;  Lewis  v.  St.  Paul,  etc.,  R. 
Co.,  5  S.  Dak.  148. 

In  Central  Pacific  R.  Co.  v.  Pearson, 
35  Cal.  247,  in  considering  the  requisites 
of  a  report  of  commissioners  in  con- 
demnation proceedings  for  right  of 
way  by  a  railroad,  the  court  says:  "  The 
report  should  show  that  the  commis- 
sioners met  at  the  time  and  place  desig- 
nated in  the  order  of  the  court;  that 
they  were  sworn  before  entering  upon 
the  discharge  of  their  duties;  that  they 
viewed  in  person  the  land  sought  to  be 
condemned;  that  at  times  and  places 
of  which  the  several  parties  in  interest 
had  notice,  they  heard  the  allegations 
and  proofs  of  the  parties,  and  to  that 
end  issued  subpoenas  for  all  witnesses 
which  the  parties  or  any  of  them  de- 
sired to  call.  The  report  should  contain 
minutes  of  the  testimony  and  rulings 
of  the  commissioners  upon  all  points 
made  by  counsel  or  parties  as  to  the 
admission  or  rejection  of  testimony; 
and,  generally,  all  matters  which  are 
necessary  to  show  the  rules  or  prin- 
ciples by  which  the  commissioners  were 
governed  in  making  their  appraisal." 
See  also  Koppikus  v.  State  Capitol 
Com'rs,  16  Cal.  249. 

Conditional  Report.  —  In  Omaha,  etc., 
R.  Co.  V.   Menk,   24  Neb.   21,  a  report 


of  commissioners  conditioned  that  the 
defendant  should  have  the  privilege  of 
removing  his  dwelling-house  from  the 
condemned  premises  was  held  valid, 
more  especially  as  neither  party  saw 
fit  to  appeal  the  case. 

In  McCord  v.  Sylvester,  32  Wis.  451, 
the  question  as  to  whether  the  com- 
missioners can  make  a  conditional 
award  or  one  contingent  upon  the  hap- 
pening of  future  events  or  subsequent 
performance  of  acts  is  discussed  but 
not  decided,  the  court  inclining  to  the 
view  that  such  conditional  award  can- 
not be  made  {citing  Thompson  v.  Mil- 
waukee, etc.,  R.  Co.,  27  Wis.  93;  Price 
V.  Milwaukee,  etc.,  R.  Co.,  27  Wis.  98, 
as  authority  for  this  conclusion). 

Description  of  land  sought  to  be  con- 
demned may  be  stated  in  the  report,  if 
the  statute  so  requires.  See  list  of 
statutes  cited  supra,  note  I,  p.  563. 
See  also  C.  G.  Larned  Mercantile,  etc., 
Co.  V  Omaha,  etc.,  R.  Co.,  56  Kan. 
174;  Morgan  v.  Chicago,  etc.,  R.  Co., 
39  Mich.  675;  Missouri  Pac.  R.  Co.  v. 
Carter,  85  Mo.  448;  Northern  R.  Co.  v. 
Concord,  etc.,  R.  Co.,  27  N.  H.  183; 
Vail  V.  Morris,  etc.,  R.  Co.,  21  N.  J. 
L.  189;  Hanes  v.  North  Carolina  R. 
Co..  T09  N.  Car.  490. 

In  Chicago,  etc.,  R.  Co.  v.  Randolph 
Town-Site  Co.,  103  Mo.  451,  the  court 
says:  "  It  is  objected  that  the  report  of 
the  commissioners  contains  no  descrip- 
tion of  the  premises  condemned.  The 
description  describes  the  tract  of  land 
through  which  the  road  runs  and  gives 
the  following  description  of  the  part 
appropriated:  '  A  strip,  belt  or  piece  of 
land,  one  hundred itei  in  width,  extend- 
ing from  the  east  side  to  the  west  side, 
over  and  across  said  land,  through  the 
center  of  which  said  strip,  belt  or  piece 
of  land  the  center  line  of  the  railroad  of 
the   Chicago,    Milwaukee  and  St.    Paul 


646 


Volume  7. 


8367. 


EMINENT  DOMAIN. 


8367. 


railway  is  now  surveyed,  and  located,  so 
as  to  have  one-half  in  width  on  each 
side  of  the  center  line.'  The  report 
also  shows  that  a  plat  of  the  road, 
showing  its  location  through  the  land, 
was  filed  with  the  petition.  The  evi- 
dence shows  that  the  road  had  been 
built  across  the  land  before  the  report 
was  made.  This  description  is  much 
more  specific  than  the  one  approved 
by  this  court  in  the  case  of  Railroal 
V.  Story,  96  Mo.  620.  The  road  itself 
is  a  sufficiently  designated  monument 
to  make  the  description  sufficiently 
specific.  Cory  v.  Chicago,  etc.,  R.  Co., 
100  Mo.  288." 

The  report  of  the  commissioners  is 
sufficient  in  its  description  of  the  prop- 
erty for  which  the  damages  are  as- 
sessed, under  Mo.  Rev.  Stat.,  §  894, 
which  requires  a  specific  description, 
the  record  referring  to  the  road  as 
being  "located  over,  through,  and 
upon  the  land  in  question,"  and  being 
accompanied  by  a  plat,  which  with  the 
plot  and  profile  required  by  law  to  be 
filed  in  the  county  clerk's  office,  fully 
shows  its  location.  Kansas  City,  etc., 
R.  Co.  V.  Story,  96  Mo.  611. 

Quantity.  —  In  Morgan  v.  Chicago, 
etc.,  R.  Co.,  39  Mich.  675,  the  mere 
understating  the  quantity  of  land  by  a 
fraction  of  an  acre  was  held  not  to 
invalidate  the  proceeding. 

Necessity  for  taking  the  land  sought 
to  be  condemned  should  be  stated  in 
the  report  of  the  commissioners.  See 
list  of  statutes  cited  supra,  note  i,  p.  563. 

The  report  of  the  jury  or  commis- 
sioners must  distinctly  find  that  the 
taking  is  necessary  for  the  public  use 
and  benefit,  and  to  make  such  a  report 
the  jury  must  be  satisfied  not  only  that 
the  particular  land  is  needed  for  the 
construction  of  the  work,  but  also,  that 
the  work  itself  is  one  of  public  import- 
ance. Mansfield,  etc.,  R.  Co.  v.  Clark. 
23  Mich.  519. 

In  Hunt  V.  Smith,  9  Kan.  138,  the 
court  says:  "It  is  also  claimed  the 
report  of  the  commissioners  does  not 
state  that  it  is  necessary  to  take  the 
quantity  of  land  the  company  seek  to 
appropriate,  nor  sufficiently  show  what 
quantity  was  actually  condemned.  As 
to  the  last  point,  I  think  it  does  show 
with  reasonable  certainty  the  quantity 
taken.  It  shows  it  to  be  a  strip  100 
feet  in  width  along  the  line  proposed 
by  the  company,  which  I  understand 
as  referring  to  the  map  and  profile  filed 
with  the  county  clerk;  and  that  it 
amounts   to   seven   and   63.100    acres. 
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This  is  sufficient  both  as  a  description 
and  designation  of  the  quantity  of  land 
taken.  As  to  the  other  point,  §  82,  p. 
211,  Gen.  St.,  provides:  '  Upon  appli- 
cation being  so  made  in  writing,  such 
board  of  county  commissioners  shall 
forthwith  proceed  to  lay  off  such  route, 
side  tracks,  etc.,  for  such  distance 
through  their  said  county  as  may  be 
so  desired,  and  of  such  width  within 
the  limits  aforesaid,  and  upon  such 
location  as  may  be  desired  by  such 
corporation,  having  the  same  carefully 
surveyed,  and  ascertaining  correctly 
the  quantity  of  land  necessary  for  such 
purposes.'  The  report  contains  no 
statement  that  the  loo  feet  in  width  is 
necessary,  but  I  do  not  think  the 
statute  requires  this.  It  says  the  com- 
missioners, within  the  limits  prescribed 
by  law,  are  to  lay  off  the  route,  side 
tracks,  etc.,  of  such  width  and  upon 
such  location  as  may  be  desired  by  the 
corporation;  and  having  done  this  they 
are  then  to  carefully  ascertain  the 
quantity  necessary  to  be  taken.  When 
the  statute  says  the  route  shall  be  laid 
off,  of  such  width  and  on  such  location 
as  the  corporation  may  desire,  it  does 
not  mean  that  the  width  and  location 
of  the  route  shall  be  left  to  the  judg- 
ment of  the  commissioners.  They  are 
not  to  determine  whether  it  is  necessary 
or  not  to  take  the  quantity  of  land 
sought  to  be  appropriated  by  the  com- 
pany, but  are  to  lay  off  the  route  as 
wide  as  the  company  may  desire,  so 
long  as  the  limits  of  the  statute  are 
not  transcended.  If,  then,  the  com- 
missioners are  not  to  determine  the 
necessity  of  taking  the  quantity  of  land 
desired  by  the  company,  there  would 
be  a  manifest  impropriety  in  requiring 
of  them  a  statement  that  there  was  a 
necessity  for  the  quantity  taken.'' 

Damages  assessed  must  be  stated  in  the 
report  of  the  commissioners.  See  list 
of  statutes  cited  supra,  note  i,  p. 
563;  Parker  v.  Fort  Worth,  etc.,  R. 
Co.,  84  Tex.  333. 

Itemization  of  damages  is  not  required 
in  the  commissioners'  report  unless  the 
statute  under  which  the  proceedings 
were  instituted  so  requires.  See  list  of 
statutes  cited  supra,  note  i,  p.  563. 
See  also  California  Pac.  R.  Co.  v.  Fris- 
bie,  41  Cal.  356;  Flint,  etc.,  R.  Co.  v. 
Detroit,  etc.,  R.  Co.,  64  Mich.  350;  Cin- 
cinnati, etc.,  R.  Co.  V.  Bay  City,  etc., 
R.  Co.,  106  Mich.  473;  Virginia,  etc., 
R.  Co.  V.  Henry,  8  Nev.  165;  Wilming- 
ton, etc.,  R.  Co.  V.  Smith,  99  N.  Car. 
131;  Lodge  V.  Frankford,  etc.,  R.  Co., 
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Form  No.  8367.' 

(Precedent  in  Otero  Canal  Co.  v.  Fosdick,  20  Colo.  522.) 

\(^Title  of  court  and  cause  as  in  Forrti  No.  5911.^^ 
The  undersigned  W.  N.  Randall^  George  Morris  and  C.  W. 
Bomgardner^  commissioners  appointed  by  the  judge  of  this  court,  by 
order  dated  December  15,  i890,  to  ascertain  and  determine  the  neces- 
sity for  the  taking  of  lands  described  in  the  complaints  herein  for 
the  purpose  of  constructing  the  canal  of  the  plaintiff  and  to  appraise 
and  determine  the  damages  and  compensation  to  be  allowed  the 
owners  and  persons  interested  in  the  real  estate  so  proposed  to  be 
taken  and  damaged  for  the  purpose  alleged  in  the  petition  herein, 
respectfully  report  that,  as  such  commissioners,  we  held  our  first  meet- 
ing at  the  town  of  La  Junta,  on  the  29th  day  of  December,  a.  d.  \%90, 
and  by  agreement  of  the  parties  hereto,  adjourned  to  the  12th  day  of 
January,  A.  D.  \W1,  when  we  met  and  issued  subpoenas,  then 
adjourned  to  the  26th  day  oi  January,  a.  d.  \%91,  when  we  met  at  the 
town  of  La  Junta  for  the  purpose  of  hearing  the  testimony  and  con- 
tinued the  taking  of  testimony  until  the   evening  of  the  27th  day  of 


g  Phila.  (Pa.)  543,  29  Leg.  Int.  (Pa.) 
204;  Greenville,  etc.,  R.  Co.  v.  Nunna- 
maker,  4  Rich.  L.  (S.  Car.)  107;  Spauld- 
ing  V.  Milwaukee,  etc.,  R.  Co.,  57  Wis. 
304. 

Name  of  landowner  and  the  amount 
assessed  in  his  favor  should  be  stated 
in  the  commissioners'  report.  See  list 
of  statutes  cited  supra,  note  i,  p.  563. 

In  Red  River,  etc.,  R.  Co.  v.  Sture, 
32  Minn.  95,  styling  the  landowner 
as  "  Adam  Sture,  appellant,"  was 
held  to  be  sufBcient  where  the  real 
name  of  the  landowner  was  shown  to 
be  ''Andrew  Sture,"  on  .the  theory 
that  the  word  "appellant"  sufficiently 
identified  the  proper  person. 

A  report  which  designates  the  dam- 
ages as  assessed  in  favor  of  "the 
heirs  of"  one  deceased  is  insufficient. 
Adams  v.  Rulon,  50  N.  J.  L.  526;  Ox- 
ford Tp.  V.  Brands,  45  N.  J.  L.  332; 
State  V.  Woodruff,  36  N.  J.  L,  204. 
Nor  is  the  designation  in  favor  of 
the  "estate"  of  the  person  named 
sufficient.  Washington  v.  Fisher,  43 
N.  J.  L.  377.  Nor  will  a  report  assess- 
ing damages  to  A.  B.  and  others  be 
sustained.  State  v.  Oliver,  24  N.  J. 
L.,  I2g. 

Seal.  —  In  Hanes  v.  North  Carolina 
R.  Co.,  109  N.  Car.  490,  it  was  held 
that  the  requirement  of  the  statute  that 
the  report  shall  be  under  seal  is  direc- 
tory merely. 

—  Mills'  Anno.  Stat. 
See  also  list  of  statutes 
note     I,     p.     563,     and 


1,  Colorado. 
(1891),  §  1720. 
cited  supra, 
note  1,  p.  646. 


2.  The  matter  to  be  supplied  in  []  is 
not  in  the  reported  case,  but  should  be 
inserted  to  complete  the  form. 

Kansas — Precedents.  —  In  Corwin  v. 
St.  Louis,  etc.,  R.  Co.,  51  Kan.  451,  the 
report  of  the  commissioners  stated, 
among  other  things,  that  they  "  pro- 
ceeded to  lay  off  such  route,  side 
tracks,  etc.,  for  such  distance  through 
said  county  as  was  desired  by  the  com- 
pany, the  width  of  the  same  being  such 
as  was  desired  by  the  company,  and 
upon  the  location,  all  of  which  is  more 
particularly  described  in  the  plat  and 
profile  of  the  route  intended  to  be 
adopted  by  the  company  in  said  county, 
and  on  the  6th  day  of  September,  1879, 
filed  by  the  company  in  the  office  of  the 
county  clerk  in  Sedgwick  pounty;  that 
we  had  the  same  route  carefully  sur- 
veyed, and  ascertained  the  quantity  of 
land  necessary  for  the  purposes  afore- 
said out  of  each  quarter  section  or  other 
lot  of  land  in  said  county,  through 
which  said  route,  and  on  which  said 
side  tracks,  depots,  workshops  and 
water  stations  were  located,  and  ap- 
praised the  value  of  such  portion," 
etc. 

In  Leavenworth,  etc.,  R.  Cc,  v. 
Meyer,  50  Kan.  29,  the  commissioners' 
report,  among  other  things,  stated: 
"  That  at  the  time  and  place  mentioned 
in  said  notice  aforesaid,  we  met  and 
proceeded  to  lay  off  such  route,  side 
tracks,  etc.,  for  such  distance  through 
said  county  as  was  desired,  and  of  such 
width  within  the  limits  aforesaid,  and 
upon  such  location  as  was  desired  by 
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January,  i891.  All  parties  to  said  actions  appearing,  the  said  plain- 
tiff by  B.  L.  Carr  and  Geo.  A.  Kilgore,  its  attorneys,  and  the  said 
defendants  by  Gerry  and  Campbell,  their  attorneys;  that  on  the  28th 
day  of  January,  i8Pi,  we  viewed  the  premises  in  controversy,  and  on 
the  29th  day  of  January,  iS91,  we  listened  to  the  arguments  of  the 
counsel;  that  we  have  heard  all  the  proofs  and  allegations  of  the 
parties,  and  after  viewing  the  said  premises,  we  have  ascertained  and 
do  hereby  certify  as  follows: 

That  in  order  to  construct  this  canal  it  is  necessary  for  the  plaintiff 
to  take  and  use  that  portion  of  the  lands  occupied  by  the  defendants 
hereinafter  described. 

That  an  accurate  description  of  the  lands  occupied  by  the 
defendant  Fosdick,  so  necessary  to  be  taken  is  as  follows:  (^describing 
lands). 

That  the  value  of  said  land  so  actually  taken  is  ^56.75. 

That  the  damages  to  the  remainder  of  said  Fosdick' s  land  amount 
to  the  sum  of  %1,390.00. 

That  the  value  of  the  benefits  amount  to  % . 


the  said  company,  and  shown  by  map 
and  profile  of  said  railroad  filed  in  the 
oflSce  of  the  county  clerk  of  said  county, 
which  is  hereby  referred  to  for  greater 
certainty,  having  the  same  carefully 
surveyed, and  ascertaining  carefully  the 
quantity  of  land  necessary  for  such  pur- 
pose out  of  each  quarter  section,  or  other 
lot  of  land  through  which  said  route, 
side  tracks,  etc.,  is  located,  and  did  ap- 
praise the  value  of  such  portion  of  any 
such  quarter  section  or  other  lot  of  land, 
and  assess  the  damage  thereto,  and 
when  we  ascertained  that  such  portion 
of  such  quarter  section  or  lot  belonged 
to  different  owners,  we  appraised  the 
value  and  assessed  the  damage  of  each 
owner's  interest,  all  of  which  proceed- 
ings are  fully  shown  by  a  schedule  at- 
tached to  this  report  and  made  part 
hereof,  and  marked  '  Exhibit  A.'  All  of 
which  proceedings  were  had  on  the 
day  named,  and  at  meetings  held  from 
time  to  time,  upon  adjournments  ac- 
cording to  law."  The  exhibit  referred 
to  gave  a  description  of  several  tracts  of 
land,  with  the  quantity  taken  from  each, 
the  value  of  the  same,  and  the  dam- 
ages to  the  remainder,  in  the  usual 
form,  and  then  proceeded:  "  In  pursu- 
ance of  adjournment,  as  shown  by  min- 
utes of  the  report  hereto  attached,  M. 
L.  Hacker,  A.  B.  Havens,  and  Clement 
F.Jaggard,  commissioners  appointed  by 
Robert  Crozier,  judge  of  the  district 
court  of  Leavenworth  county,  Kansas, 
did  meet  on  the  22nd  day  of  November, 
A.  D.  18^6,  at  g  o'clock  a.  m.,  at  the 
office    of  A.  V.  Havens,  in  the  city  of 


Leavenworth,  to  which  place  we  had  ad- 
journed as  shown  by  said  minutes 
heretofore  attached, and  we  proceeded  to 
the  farm  of  Otto  Meyer,  in  section  j6,  in 
town/o,of  T2ingC22,Leaven7vorth  county, 
Kansas,  and  laid  off  a  route  for  said 
above  described  railroad  track,  etc.,  and 
appraised  the  land  taken  therefor,  and 
such  other  duties  as  required  by  law, 
as  shown  by  the  appraisement  and  as- 
sessment of  damages  in  the  name  of 
owners,  as  far  as  we  have  been  able  to 
ascertain,  commencing  at  section  j6, 
town  10,  range  22,  and  ending  in  sec- 
tion 24,  town  10,  range  22.  It  is  then 
recited  that,  in  pursuance  of  adjourn- 
ment, they  met  again  on  the  nth  day 
of  December  at  a  certain  place  to  which 
they  had  adjourned,  and  proceeded 
with  their  work;  and  after  giving  a 
long  list  of  lands  which  had  been 
valued  and  appraised,  it  is  stated  that 
the  board  met  again  on  the  ijth  of  De- 
cember, in  pursuance  of  adjournment, 
and  again  proceeded  with  their  work; 
and  after  disposing  of  a  number  of 
tracts,  it  is  recited  that  the  board  met 
on  December  14th,  \^8b,  pursuant  to  ad- 
journment, and  proceeded  with  their 
work;  and  after  disposing  of  a  large 
number  of  lands  and  lots  it  is  recited 
that  they  adjourned  to  December  /j,  to 
meet  at  a  certain  place,  and  finding 
that  there  was  no  more  work  to  do,  an- 
other adjournment  was  taken  until 
December  16,  i8<?6,  when  they  proceeded 
to  make  the  report  of  their  doings,  and 
continuing  until  December  ly,  18^6, 
when  it  was  completed." 
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That  an  accurate  description  of  the  land  occupied  by  the  defendant, 
Hunger/ord,  so  necessary  to  be  taken  is  as  follows :  (describing  land). 

That  the  value  of  said  land  so  actually  taken  is  %128.95. 

That  the  damages  to  the  remainder  of  said  Hunger/ ord' s  land 
amount  to  the  sum  of  %920.00. 

That  the  value  of  the  benefits  amount  to  % . 

[(^Signatures  of  commissioners. ^y- 

Form  No.  8368.' 

(Precedent  in  East  Saginaw,  etc.,  R.  Co.  v.  Benham,  28  Mich.  461.) 

[(  Title  of  court  and  cause  as  in  Form  No.  836S. )]  ^ 

To  the  said  court,  the  undersigned  freeholders  residing  in  said 
county  of  Saginaw,  summoned  in  pursuance  of  an  order  made  in  the 
above  entitled  proceeding  on  the  19th  day  of  April,  i87S,  to  make  a 
jury  to  ascertain  and  determine  the  necessity  for  taking  for  public 
use,  to-wit:  for  the  purpose  of  said  railroad  company's  incorporation, 
certain  real  estate  which  is  described  as  a  strip  or  parcel  of  land  one 
Aundred  feet  in  width,  lying  yf/Vy  feet  on  each  side  of  the  center  line 
of  the  East  Saginaw  6^  St.  Clair  railroad  as  located  and  established, 
as  shown  by  the  map  of  said  railroad  on  file  in  the  register's  office  of 
said  county  of  Saginaw,  upon  and  across  the  south  half  of  section 
twenty-eight  in  township  twelve  north,  of  range  yfz'<?  east,  in  the  county 
of  Saginaw  and  State  of  Michigan,  and  to  appraise  and  determine  the 
damages  or  compensation  to  be  allowed  to  the  owners  of,  or  persons 
interested  in  said  real  estate,  do  respectfully  certify  and  report,  that 
having  met  at  the  court  house  in  Saginaw  at  nine  o'clock  A.  m.  on  the 
25th  day  of  April,  iS73,  and  one  panel  having  been  perfected  under 
the  direction  of  the  circuit  judge  of  said  county,  we  severally 
took  the  oath  prescribed  by  law  and  heard  the  proofs  and  allegations 
of  the  respective  parties,  the  East  Saginaw  6^  St.  Clair  Railroad  Com- 
pany appearing  by  George  K.  Newcombe,  its  attorney,  and  the  respond- 
ents,  flenry    W.  Benham  and  Elizabeth    A.  Benham,    appearing   by 

1.  The  matter  to  be  supplied  in  [  ]  is  set  forth  in  its  petition,  and  that  such 
not  found  in  the  reported  case,  but  taking  and  using  of  such  property  is  a 
should  be  inserted  to  complete  the  necessary  public  use  of  the  same,  and 
form.  is   a   necessary   public  benefit.      Also, 

2.  Michigan.  —  How.  Anno.  Stat,  we,  all  being  present  and  acting  to- 
(1882),  §  3466.  See  also  list  of  statutes  gether,  at  the  same  time  ascertained, 
cited  supra,  note  i,  p.  563,  and  determined,  and  appraised  the  dam- 
note  I,  p.  64^.  ages  and  compensation  which  ought  to 

Michigan  —  Precedent.  —  In  Flint,  etc. ,  be  made  by  said  Flint  &=  Fere  Marquette 

R.  Co.  V.  Detroit,  etc.,  R.  Co.,  64  Mich.  Railroad  Company  to  the  party  or  parties 

350,  the  commissioners  reported  among  owning   and    interested    in    said   real 

other  things  as  follows:   "  After  hear-  estate    and    property   proposed    to   be 

ing  the  proofs  and  allegations  of  the  taken  for  the  purposes  in  said  petition 

parties,  and  after  all  the  testimony  was  described,  as  well  for  the  value  of  the 

closed,  we,  being  present   and  acting  same  as  for  the  damages  resulting  from 

together,   ascertained  and   determined  such  taking,  at  the  sum  of  one  hundred 

that  it  is  necessary  to  take  and  use  the  dollars." 

real  estate  and  property  described  in  This  report  was  approved,   it  being 

the  petition  {describino  it)  for  the  pur-  held  by  the  court  that  it  was  not  neces- 

poses    of  the  Flint  dr'  Fere  Marquette  sary  to  specify  each   particular  article 

Railroad  Company,   as  mentioned   and  of  damage  or  compensation  allowed. 
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Perkins  and  Edget,  their  attorneys,  and  thereupon  proceeded  to  view 
the  premises  above  described:  that  after  the  testimony  in  said  cause 
was  closed,  after  hearing  the  parties,  viewing  the  said  premises  and 
maturely  considering  the  matters  aforesaid,  and  before  proceeaing 
to  the  examination  of  any  other  claim,  being  all  present  and  acting, 
we  did  ascertain  and  determine  that  it  is  necessary  for  said  East 
Saginaw  &'  Si.  Clair  Railroad  Cojnpany  to  take  said  real  estate  for 
public  use,  to  wit,  for  the  purpose  of  said  company's  incorporation  as 
and  for  right  of  way;  and  we  did  ascertain  and  determine  that  the 
damages  and  compensation  which  ought  justly  to  be  made  by  said 
railroad  company  to  the  owners  of,  or  parties  interested  in  said  real 
estate,  as  well  for  the  value  of  the  same  as  for  the  damages  resulting 
from  such  taking,  is  the  sum  of  one  i/iousand dollars;  all  of  which  is 
respectfully  submitted. 

[(^Signatures  of  commissioner s.^]"^ 

Form  No.  8369.* 

(Precedent  in  Quayle  v.  Missouri,  etc.,  R.  Co.,  63  Mo.  470.) 

Tebo  6^  Neosho  Railroad  Company  ) 

vs.  > 

Wm.  Quayle,  defendant.  ) 

Randolph  Circuit  Court. 

The   undersigned,   N.   G.  Mattock,   G.  W.  Dameron,  F.  McLean^ 

commissioners  appointed  by  the  judge  of  the  Randolph  circuit  court, 

in  obedience  to  the  order  of  said  court,  respectfully  report  that  we 

have   reviewed  the  lands  described  in  said  order,  to-wit:  part  of  E. 

half  of  N.  W.  quarter  section  13,  township  53,  range  IJ^,  west,  and 

taken  into  consideration  the  value  of  the  land,  and  the  advantages  and 

disadvantages  of  the  railroad  to  the  same,  and  do  hereby  assess  the 

damages  done  to   said  land  and  the  improvements  thereon  by  the 

reason  of  the  location  of  said  road  on  the  same,  and  which  has  been 

sustained  by  the  defendant,  at  the  sum  of  twenty-five  dollars.     We 

herewith  return  a  plat  of  the  land  condemned. 

N.  G.  Mattock,     )  ^         .     .  , 

r-    Tjr    n  r  Commissioners.^ 

Cr.  IV.  JJameron,  ) 

Subscribed  and  sworn  to  before  me  this  11th  day  of  April,  iS72. 

W.  T.  Austin,  Clerk. 

1.  See  supra.,  note  I,  p.  650.  "We,  the  undersigned,  H.  M.  Bledsoe, 

2.  Missouri.  —  Rev.  Stat.  (1889),  §  William  Kelley  and  F.  E.  Bybee,  three 
2797.  See  also  list  of  statutes  cited  disinterested  freeholders,  residents  of 
supra,  note  i,  p.  563,  and  note  i,  p.  646.  the  county  of  Cass,  Missouri,  appointed 

3.  In  this  case  it  was  held  that  the  by  the  judge  of  said  court  in  vacation  on 
report  of  the  commissioners  was  not  \Xi&  eighth  AdLjol  November,  \.\i.\%84,  to 
rendered  nugatory  by  the  fact  that  only  view  the  lands  hereinafter  described 
two  of  the  three  commissioners  required  and  return  under  oath  an  assessment  of 
by  law  acted  and  signed  the  report,  the  damages  which  the  owners  of  said 
But  contra  see  Virginia,  etc.,  R.  Co.  v.  land  may  severally  sustain  by  reason 
Lovejoy,  8  Nev.  100.  of  the  taking,  appropriation  and  con- 
Missouri  —  Precedents.  —  In     Kansas  demnation  thereof  by  said  petitioner  for 

City,  etc.,  R.  Co.  v.  Story,  96  Mo.  614,  public  use  for  the  purposes  of  its  rail- 
the  report  of  the  commissioners,  omit-  road  appurtenances,  and  to  ascertain 
ting  the  formal  parts,  was  as  follows:     the  just  compensation  to  be  paid  to  the 
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Form  No.  8370.' 

In  the  County  Court  of  Douglas  County ,  Nebraska. 
In  re  condemnation  proceedings  by  ) 

the  Omaha  and  North  Platte  \  Report  of  Commissioners. 
Railroad  Company.  ) 


owners  for  the  land  so  taken  and  ap- 
propriated, and  being  first  duly  sworn 
to  faithfully  and  impartially  discharge 
said  trust  reposed  in  us  according  to 
the  best  of  our  ability,  as  appears  from 
our  several  affidavits  herewith  filed,  re- 
spectfully return  and  report  under  oath: 
That  on  the  thirteenth  day  of  November, 
A.  D.  i8(5V,  we  viewed  the  lands  herein- 
after described,  and  ascertained  the 
just  compensation  to  be  paid  to  the 
owners  thereof  for  taking  the  same  and 
assess  the  damages,  which  said  owners 
may  and  will  severally  sustain  by 
reason  of  the  taking,  appropriation  and 
condemnation  of  such  lands  by  the 
petitioner  for  public  use  for  the  pur- 
poses of  its  railroad  and  appurtenances, 
and  set  forth  and  state  the  compensa- 
tion and  damages  allowed  each  owner 
separately  as  follows,  to-wit  {parcels  be- 
longing to  other  oivners).  Third  parcel: 
one  hundred  feet  in  width  in  a  general 
northwesterly  and  southeasterly  direc- 
tion as  said  road  is  sought  to  be  con- 
structed and  is  located  over,  through 
and  upon  the  northwest  quarter  of  sec- 
tion nineig),  in  tovrnshi-p  forty-Jive  (^j), 
of  range  thirty-one  (ji);  that  compensa- 
tion shall  be  paid,  and  damages  are  al- 
lowed in  the  sum  of  four  hundred  and 
ten  dollars  to  the  owners  thereof,  said 
defendants,  Thomas  R.  Story.  {Other 
parcels  belonging  to  other  defendants.) 
A  plat  of  said  lands  so  taken  and 
hereinbefore  particularly  described,  is 
hereunto  annexed,  and  made  part  of 
this  report." 

With  reference  to  the  description  con- 
tained in  this  report,  it  is  held  sufficient, 
but  Sherwood,  justice,  says:  "The  de- 
fendant claims  that  the  report  of  the 
commissioners  filed  herein,  is  not  in 
compliance  with  section  894,  in  that  it 
does  not  contain  'a  specific  description 
of  the  property  for  which  damages  are 
assessed.'  My  associates  are,  how- 
ever, of  the  opinion  that  the  report  is 
well  enough  in  this  respect,  since  it  re- 
fers to  the  road  as  '  located  over, 
through  and  upon  '  the  land  in  ques- 
tion, and  gives  a  plat,  and  the  plat  and 
profile  filed,  according  to  the  statute,  in 
the  office  of  the  county  clerk,  shows 
just  where  the  road  is  located,  so  that 


their  conclusion  is  that  the  maxim  id 
certum,  etc.,  applies  in  this  instance.  I 
do  not  concur  in  this  view,  because  I 
believe  that  the  report  on  its  face  must 
show  the  precise  strip  of  land  taken, 
and  any  report  falling  short  of  this 
does  not  comply  with  the  statute,  which 
requires  the  report  to  contain  '  a  spe- 
cific description  of  the  property ' 
taken." 

In  Cemetery  Proceedings.  —  In  Fore  v. 
Hoke,  48  Mo.  App.  254,  the  report  of 
the  commissioners  is  set  out  as  follows: 
"  We,  the  undersigned  commissioners, 
duly  appointed  at  the  August\.&xvn,  1890, 
of  the  circuit  court  of  Phelps  county, 
Missouri,  in  the  above-entitled  cause, 
as  commissioners  to  assess  the  dam- 
ages which  may  be  sustained  by  the 
defendants,  Mary  E.  Hoke  and  her  hus- 
band, Geo.  W.  Hoke,  by  reason  of  the 
condemnation  and  appropriation  of  the 
lands  as  set  forth  in  the  finding  and 
judgment  of  the  court  in  said  cause,  a 
copy  of  which  is  hereto  attached,  and 
being  duly  sworn  upon  our  oaths  do 
say  that  we  have  fully,  fairly  and 
impartially  viewed  the  property  appro- 
priated and  condemned  in  said  pro- 
ceedings as  set  forth  in  said  finding 
and  judgment,  to-wit:  {describing  land) 
*  *  *  And  we  do  under  our  oath  as 
aforesaid,  assess  such  damages  at  the 
sum  of  S/j",  and  we  recommend  that 
said  right  of  way  of  a  width  of  thirty 
feet  be  located  with  its  south  line  on  a 
line  east  and  west  with  the  south  line 
of  said  condemned  and  appropriated 
tract,  it  being  the  best  ground  for  the 
purpose  of  right  of  way." 

The  original  report  provided  spe- 
cifically for  a  condemnation  of  a  right 
of  way  to  and  from  the  condemned 
property,  and  this  was  held  to  be  be- 
yond the  powers  of  the  commissioners, 
inasmuch  as  the  order  of  the  court  did 
not  specify  the  grounds  to  be  taken  for 
a  right  of  way;  and  it  is  held  that  under 
Rev.  Stat.,  §  2736,  the  commissioners 
have  no  power  to  assist  the  court  in 
locating  the  land  to  be  taken  or  any 
part  of  it. 

1.  Nebraska.  —  Comp.  Stat.  (1897), 
§  1772.  See  also  list  of  statutes  cited 
supra,  note  i,  p.  563,  and  note  i,  p.  646. 
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State  of  Nebraska,    \ 
County  of  Douglas.  \ 

Whereas,  on,  to  wit,  February  2Jfth,  iS98,  the  undersigned,  who 
were,  and  now  are,  residents  of  said  county  and  state  and  freeholders 
therein,  were  by  the  county  judge  of  said  county,  duly  appointed 
commissioners  to  inspect  the  premises  hereinafter  described  and  to 
appraise  the  damages  thereto,  if  necessary,  accruing  to  Robert  E. 
Kuhn  and  others  claiming  to  be  interested  therein,  by  reason  of  the 
appropriation  thereof  by  the  Omaha  and  North  Platte  Railroad  Com- 
pany for  all  and  singular  its  railroad  purposes,  including  buildings, 
switches,  main  and  side  tracks,  turntables,  water-stations,  structures 
and  appurtenances,  and  for  changing  difficult  and  dangerous  curves 
and  grades  and  unsafe  and  unsubstantial  grounds;  the  lots,  lands  and 
premises  so  appropriated  being  within  the  county  of  Douglas,  in  the 
state  of  Nebraska,  and  described  as  follows :  {describing  lands). 

Now,  therefore,  we,  the  commissioners  aforesaid,  do  find: 

1.  That  the  record  title  to  each  of  said  mentioned  lots  is  in  Robert 
E.  Kuhn. 

2.  That  Emma  V.  Kuhn,  wife  of  the  said  Robert  E.  Kuhn,  has  no 


Nebraska  —  Precedents.  —  In  Fremont, 
etc.,  R.  Co.  V.  Mattheis,  35  Neb.  48, 
the  report  of  the  commissioners,  omit- 
ting the  formal  parts,  was  as  fol- 
lows: 

"We,  the  undersigned,  disinterested 
freeholders  and  commissioners,  resi- 
dents of  Douglas  County,  Nebraska, 
appointed  by  the  county  judge  of  said 
county  to  appraise  the  damages  accru- 
ing to  Claus  Mattheis  by  reason  of  the 
appropriation  of  that  part  of  the  fol- 
lowing described  real  estate,  taken  for 
right  of  way,  side  tracks,  wood  and 
water  stations,  depot  grounds,  and  rail- 
road purposes,  by  the  Fremont,  Elkhorn 
(Sr*  Missouri  Valley  Railroad  Company, 
situated  in  said  Douglas  county,  as 
shown  on  the  plat  and  profile  of  said 
railroad  as  submitted  to  us  by  the  agent 
of  said  railroad  company,  and  on  file  in 
the  county  court  for  Douglas  county, 
Nebraska,  viz.:  (describing land')  all  as  is 
shown  by  the  plat  hereto  attached, 
marked  A,'  and  made  a  part  hereof, 
and  belonging  to  Claus  Mattheis,  having 
been  duly  qualified,  and  having  each 
personally  e.xamined  said  premises  on 
the  loth  day  oijune,  i8cSy.  at  the  hour 
of  10  a.  m., being  the  day  and  the  time 
mentioned  in  the  notice  filed  with  the 
county  judge,  at  the  office  of  said  county 
judge,  in  said  county,  and  attached 
hereto,  find  the  quantity  of  land  taken, 
and  the  value  thereof,  as  follows,  to- 
wit:  one  and  60-100  acres  of  land  at 
$600  per  acre,  amounting  to  the  sum  of 


%q6o,  and  we  hereby  accordingly  award 
and  appraise  the  damages  to  the  said 
owners  thereof  at  the  total  sum  of  nine 
hundred  and  sixty  and  no-ioo  dollars." 

In  Omaha,  etc.,  R.  Co.  v.  Menk,  4 
Neb.  22,  the  report,  omitting  the  formal 
parts,  was  as  follows: 

"We,  ihe  undersigned,  disinterested 
freeholders  and  commissioners  ap- 
pointed by  the  probate  judge  of  Wash- 
ington County  to  appraise  the  damages 
accruing  to  IVilliam  H.  Menk,  by  reason 
,of  the  appropriation  of  that  part  of  the 
following  real  estate  taken  for  right  of 
way  by  the  Omaha  and  Northwestern 
Railroad  Company  situated  in  Washing- 
ton County,  Nebraska,  as  shown  on  the 
plat  or  profile  of  said  road  filed  and 
attached  to  this  award,  to-wit:  through 
a  part  of  lots  nine  (<p)  and  ten  (10)  in 
block  thirty-four  (j^)  as  shown  in  loca- 
tion of  said  line  of  road  on  map  of  the 
town  of  Blair,  herewith  filed  and 
marked  'A,'  including  house  to  be 
moved  back  by  said  Menk,  having  been 
duly  qualified  and  having  each  person- 
ally examined  said  premises  on  the 
day  and  at  the  time  mentioned  in  the 
notice  hereto  attached,  did  at  the  office 
of  said  probate  f)\xdi^Q.  of  said  county 
find  said  damages  to  amount  to  the 
following  sum,  to-wit:  %s^'y-  And  we 
hereby  award  and  appraise  said  dam- 
ages at  the  total  sum  of  three  hundred 
and  twenty-five  dollars.  In  testimony 
whereof  we  have  hereunto  set  our 
hands,"  etc. 
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title  or  possession  of,  or  interest  in  or  claim  against,  said  described 
lots,  or  either  of  them. 

3.  ^\\aX  Mary  K.  Kuhn,  on  the  llih  day  oi  July,  iS95,  filed  her 
petition  in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska,  against  Robert  E.  Kuhn,  and  such  proceedings  were  nad  in 
said  cause  that  on  the  11th  day  of  May,  iB96,  a  judgment  for 
^,737.56  was  entered  in  said  cause  against  Robert  E.  Kuhn,  defend- 
ant, and  in  favor  of  Mary  K.  Kuhn,  plaintiff;  that  the  records  show 
that  no  part  of  said  judgment  has  been  paid  and  that  the  same  at 
this  time  constitutes  a  general  lien  against  the  real  property  of  said 
Robert  E.  Kuhn  within  Douglas  county,  including  the  property  here- 
inafter described. 

4.  That  on  February  17th,  iS90,  Robert E.  Kuhn  filed  his  petition  in 
the  District  Court  of  Douglas  county,  Nebraska,  against  George  Karl, 
constable,  and  that  afterwards,  on  \}:i&  31st  CiiZ.y  oi  December,  iS91, 
judgment  was  rendered  in  said  cause  and  court  in  favor  of  said 
plaintiff  for  the  sum  oi  five  cents  and  costs;  that  afterwards  error 
was  taken  to  said  judgment  to  the  Supreme  Court  of  Nebraska,  and 
such  proceedings  were  had  in  said  court  that  on  the  2d  day  of  January, 
\2>9Jf.,  the  said  court  filed  its  opinion  reversing  and  remanding  said 
judgment  at  the  cost  of  said  plaintiff;  that  afterwards,  to  wit,  on 
May  6th,  i896,  at  a  term  of  the  District  Court  of  said  Douglas  county, 
said  cause  was  dismissed  at  the  costs  of  the  plaintiff,  Robert  E.  Kuhn; 
that  the  costs  in  said  case,  less  that  paid  by  plaintiff,  amount  to 
%lJlfl.Ojli.,  and  are  a  general  lien  against  the  real  property  of  said  Robert 
E.  Kuhn  within  Douglas  county,  Nebraska,  including  the  property 
hereinbefore  specifically  described. 

5.  That  Albyn  L.  Frank,  clerk  of  the  District  Court  of  Douglas 
county,  Nebraska,  is  entitled  to  receive  of  said  sum  of  %lJf.l.OJi.,  costs 
so  taxed  against  saXd  Robert  E.  Kuhn,  the  sum  oi  ^116.66,  and  that 
Frank  E.  Moores,  formerly  clerk  of  the  District  Court  of  Douglas 
county,  Nebraska,  is  entitled  to  receive  the  residue  of  said  costs  so 
taxed  against  said  Robert  E.  Kuhn,  to  wit,  the  sum  of  $^^.  38,  and 
that  each  has  a  lien  against  said  described  real  estate  for  the  said 
respective  amounts. 

6.  That  the  city  of  South  Omaha  has  a  lien  upon  said  property  for 
taxes  for  the  city  of  South  Omaha,  levied,  but  not  paid,  for  the  years 
respectivelv,  i?>92,  i893,  iS94,  i895,  iS96  and  iS97,  amounting  to  the 
sum  of  $79.66. 

7.  That  the  county  of  Douglas  has  a  lien  upon  said  property  for 
taxes  levied,  but  not  paid,  for  the  years  i892,  i893,  i894,  iS95, 
i896  and  i8P7,  amounting  to  $79.55. 

We  do  further  find: 

8.  That  the  city  of  South  Omaha  has  a  first  and  paramount 
lien  upon  said  mentioned  lots  and  each  thereof  for  the  sum  of 
%79.66. 

9.  That  the  county  of  Douglas  has  a  first  and  paramount  lien 
upon  said  mentioned  lots  and  each  thereof  for  the  sum  of  %79.96, 
which  said  lien  is  coextensive  with  the  lien  of  the  city  of  South 
Omaha. 

10.  That  Albyn  L.  Frank,  clerk  of  the  District  Court  of  Douglas 
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county,  Nebraska^  has  a  second  lien  upon  said  mentioned  property 
for  the  sum  of  $116.66. 

11.  That  Frank  E.  Moores,  iormerly  clerk  of  the  District  Court  of 
Douglas  county,  Nebraska,  has  a  second  lien  upon  said  described 
property  for  the  sum  of  $2^.38,  which  said  lien  is  coextensive  with 
that  of  Albyn  L.  Frank,  as  clerk  of  the  District  Court. 

12.  That  Mary  K.  Kuhn  has  a  third  lien  upon  said  described  prop- 
erty for  the  sum  of  %3,737.56,  and  interest  thereon. 

Now,  therefore,  we,  the  undersigned,  each  being  a  resident  of  and 
a  disinterested  freeholder  in  the  county  aforesaid,  and  not  interested 
in  a  like  question,  having  as  aforesaid  been  duly  appointed  as  com- 
missioners herein  for  the  said  purpose,  and  having  been  duly  qualified 
by  each  taking  the  oath  prescribed  by  law,  did  on  Tuesday,  the  loth 
day  of  March,  i898,  commencing  at  the  hour  of  eleven  o'clock  in  the 
forenoon,  that  being  the  day  and  hour  named  in  the  notice  filed  in 
the  county  court  and  served  on  the  owners  and  all  other  persons 
interested  in  said  property,  copy  of  which  is  hereto  attached  marked 
"  Exhibit  one "  and  made  a  part  hereof,  each  personally  and  in  a 
body,  carefully  inspect  and  view  the  said  lots,  lands  and  premises, 
and  we  do  hereby  find  the  damages,  which  the  owners  and  all  others 
interested  as  above  set  forth  have  sustained  by  reason  of  the  appro- 
priation thereof,  to  the  use  of  the  said  railroad  company;  that  is  to 
say,  for  the  appropriation  of  lot  one  (i)  in  block  ten  (^Iff),  second 
addition  to  Mount  Douglas,  an  addition  to  the  city  of  South  Omaha, 
and  all  damages  suffered  to  said  named  parties  thereby,  the  sum  of 
four  hundred  and  fifty  dollars  i%Jt50.0G);  and  for  the  appropriation  of 
lot  two  (^)  in  block  teti  (10'),  second  addition  to  Mount  Douglas,  an 
addition  to  the  city  of  South  Omaha,  and  all  damages  suffered  to 
said  named  parties  thereby,  the  sum  of  eight  hundred  and  fifty 
dollars  {^50.00),  being  in  the  total  sum  of  thirteen  hundred  dollars 

{%i,soo.oa). 

Now,  therefore,  we,  as  commissioners  aforesaid,  do  hereby  find  and 
appraise  the  interests  of  the  parties  herein  in  the  above  described 
premises  and  the  award  heretofore  made  herein  for  the  appro- 
priation hereof  by  the  Omaha  6^  North  Platte  Railroad  Compg-ny  as 
follows : 

City  of  South  Omaha %19  66 

County  of  Douglas 19  96 

Albyn  L.  Frank,  Clerk  District  Court 116  66 

Frank  E.  Moores,  formerly  Clerk  Z>/>^r/>/ Court. .  2Jf.  38 

Mary  K.  Kuhn 999  3 J^ 

Total  (amount  of  award) %1,300  00 

Given  under  our  hands  \}n\?,  first  day  of  April,  a.  d.  \898. 

Le%vis  S.  Reed. 
W.  L.  Selbv. 
W.  N.  Hicks. 
Chas.  C.  George. 
H.  H.  Harder. 
W.  G.  Shriver. 
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Report  of  Commissioners. 


Form  No.  8371.* 

Supreme  Court,  Kings  County. 
In  the  Matter 

of 
the  Petition  of  the  Trustees  of  the  New  York 

and  Brooklyn  Bridge  to  acquire  title  to 

real  property  in  the   City  of  Brooklyn,  \ 

County    of  Kings,   and  State  of  New 

York,  plaintiffs, 

Now  of 
William  Irving  Clark  et  al.,  defendants,  j 
To  the  Supreme  Court  of  the  State  oi  New  York: 

The  undersigned  commissioners,  appointed  by  an  order  made  by 
the  Supreme  Court  in  the  above  entitled  matter,  to  ascertain  and 
appraise  the  compensation  to  be  made  by  the  Trustees  of  the  New 
York  and  Brooklyn  Bridge  to  William  Irving  Clark,  (and  the  other 
defendants,  naming  them),  owners  and  persons  interested  in  the  real 
estate  described  in  the  petition  in  this  matter,  proposed  to  be  taken 
by  said  Trustees  for  the  improvement  of  the  terminal  facilities  of  the 
New  York  and  Brooklyn  Bridge  in  the  city  of  Brooklyn,  and  to  provide 
additional  means  of  access  and  approach  to  the  said  bridge,  do  most 
respectfully  report  as  follows: 

That,  first  having  duly  taken  and  subscribed  an  oath  to  support 
the  Constitution  of  the  United  States  and  the  Constitution  of  the 
State  of  New  York,  and  faithfully  to  discharge  the  duties  of  the  office 
of  commissioner  as  aforesaid  to  the  best  of  the  ability  of  each  of  us, 
we  met  at  the  time  and  place  in  said  order  appointed  for  our  meeting, 
and  were  attended  by  the  following  parties,  namely:  {names  of  parties 
appearing  and  their  attorneys). 


1.  New  York.  — This  report  is  copied 
from  the  record  in  Matter  of  New  York 
and  Brooklyn  Bridge,  137  N.  Y.  95,  and 
conforms  to  Code  Civ.  Proc,  §§  3370, 
3371  (Birds.  Rev.  Stat.  (1896),  p.  487, 
§§  15,  16).  See  also  list  of  statutes 
cited  supra,  note  i,  p.  563,  and 
note  I,  p.  646. 

North  Carolina  —  Precedent.  —  Report 
of  commissioners  appointed  in  a  special 
proceeding  to  assess  damages  sustained 
t)y  running  a  railroad  over  certain  lands 
is  set  out  in  Hanes  v.  North  Carolina  R. 
Co., log  N.  Car.  490,33  follows:  "  Obedi- 
ent to  a  summons  by  the  Sheriff  of 
Forsyth  County,  we,  the  undersigned 
commissioners,  appointed  by  the  Clerk 
of  Forsyth  County  Superior  Court  to 
assess  the  damages  and  benefits  result- 
ing to  Mary  C.  Hanes  by  reason  of  the 
construction  by  the  defendant  company 
of  a  railroad  through  her  lands,  being 
duly  sworn,  and  having  viewed  the 
premises,  do  make  the  following  report: 
Having  taken  into  consideration  the 
value  of  the  plaintiff's  land  appropri- 


ated for  the  use  of  said  railroad,  and 
the  disadvantages  and  inconveniences 
resulting  to  the  plaintiff  by  reason  of 
the  construction  of  said  railroad,  we 
find  that  the  plaintiff  Mary  C.  Hanes  is 
damaged  to  the  amount  of  twelve  hun- 
dred dollars  ($7,^00). 

We  further  find  that  the  benefits  aris- 
ing to  the  plaintiff  from  the  construc- 
tion of  said  railroad  are  nothing. 

Respectfully  submitted. 

J.  A.  AHfong, 
C.  T.  Pope, 
Theo.  Kim  el. 
Commissioners. 

This  24th  day  of  February,  1890." 

Vermont  —  Precedent. — Award  of  com- 
missioners appointed  to  assess  dam- 
ages for  taking  of  right  of  way  is  set 
out  in  Kittell  v.  Missisquoi  R.  Co.,  56 
Vt.  99,  as  follows:  "  Whereas  the  Mis- 
sisquoi Railroad  Company  have  located 
their  road  over  land  owned  by  the 
estate  of  Jonathan  C.  Kittell  of  Sheldon, 
in  the  county  of  Franklin  and  State  of 
Vermont,  which   land  so  taken  by  said 
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That  we  viewed  and  carefully  examined  the  real  estate  of  the  said 
William  Irving  Clark  and  {others^  naming  them)  described  in  the  peti- 
tion in  this  matter,  and,  having  adjourned  from  time  to  time,  we 
heard  the  allegations  and  proofs  of  the  parties,  and  reduced  the  testi- 
mony taken  by  us  to  writing,  and  thereupon,  all  the  commissioners 
being  present,  we  did,  without  any  unnecessary  delay,  ascertain  and 
determine  that  the  compensation  which  ought  justly  to  be  made  by 
the  said  the  Trustees  of  the  Ne7v  York  and  Brooklyn  Bridge  to  the 
owners  and  persons  interested  in  the  real  estate  described  in  the 
petition,  proposed  to  be  taken  by  said  Trustees  for  the  public  uses  set 
forth  in  said  petition,  is  as  follows:  (amounts  awarded  to  the  several 
owners). 

We  do  further  report  that  the  testimony  taken  by  us,  and  reduced 
to  writing,  is  hereto  annexed  and  marked  "^." 

We  do  further  report  that  the  premises  for  the  appraisal  of  which 
proceedings  were  had  before  us,  and  for  which  the  foregoing  awards 
were  made,  are  bounded  and  described  as  follows:  (description  of 
property). 

In  witness  whereof,  we,  the  said  commissioners,  have  set  our  hands 
this  23d  ddiy  of  Eebruary,  iS92. 

Henry  M.  Birkett., 
George  C.  Herman, 
Felix  Campbell, 
•  Commissioners. 

Form  No.  8372.' 

(W.  Va.  Code  (1891),  c.  42,  §  14.) 
We,  the  commissioners  appointed  by  the  Circuit  Court  of  Preston 
county,  by  an  order  made  on  the  third  ddiy  of  September,  i898,  on  the 

company  for  said  road  is  situated  in  the  for  said  road,  and  for  all  damages  that 
town  of  Sheldon  in  the  county  of  Frank-  may  accrue  to  said  estate  by  reason  of 
//«,  and  is  described  as  follows,  to  wit:  the  location  of  said  road  over  said 
(description  of  the  land).  And  whereas  premises,  which  sum  we  order  and 
the  said  company  and  the  said  yi3«rtM««  direct  the  said  company  to  deposit  in 
KittelFs  estate  have  not  been  able  to  \.\v&  First  National  Bank  z.X.  St.  Albans  \.o 
agree  upon  the  amount  of  damages  the  credit  of  ihe  saXd  Jonathan  Kittell's 
therefor,  and  application  having  been  estate.  And  we  do  further  order  and 
made  to  the  undersigned  by  said  com-  direct  that  said  company  shall  at  once 
pany  to  appraise  said  damages,  we,  restore  the  water-course  cut  off  in  the 
having  been  duly  appointed  commis-  construction  of  said  road  by  laying  the 
sioners  for  that  purpose  under  and  ic-  same  across  the  line  of  said  road  under 
cording  to  the  act  incorporating  said  the  railroad  track,  and  build  and  main- 
company,  duly  notified  said  company  tain  for  the  accommodation  of  said  farm 
and  the  said  Jonathan  KittelV s  estate  the  fol'owing  crossings,  to  wit:  two 
that  we  would  meet  *  *  *  to  ap-  ordinary  farm  crossings,  one  opposite 
praise  said  damages  *  *  *  and  at  the  old  house  on  said  farm  just  west  of 
the  time  and  place  aforesaid  we  met  the  telegraph  pole,  and  one  near  the 
and  the  said  company  appeared  before  switch  as  the  same  is  now  established, 
us  by  their  attorney,  and  L.  H.  Kit-  within  the  limits  of  the  land  described 
tell,  administrator  cf  said  Jonathan  herein;  also  a  cattle  pass  with  suitable 
KittelFs  estate,  did  appear.  *  *  *  We  guards  opposite  the  barns."  {Signed  by 
appraise  and  award  to  the  saiiA  Jonathan  Commissioners.) 

Kitteir s  estate  the  sum  of  six  hundred        1.    West   Virginia.  —  In   Chesapeake, 

dollars  as  and  for  his  damages  for  the  etc..  R.  Co.  v.  Halstead,  7  W.  Va.  301, 

said  land  above  described  and  so  taken  a   report  of    the    commissioners    made 
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application  of  \}c^&  Central  Railway  Company,  respectfully  report,  that 
having  been  first  duly  sworn  we  have  viewed  the  real  estate  owned 
by  Richard  Roe  mentioned  in  the  said  application,  and  are  of  the 
opinion  that  five  hundred  dollars  will  be  a  just  compensation  for  so 
much  of  said  real  estate  as  is  proposed  to  be  taken  by  said  applicant; 
that  is  to  say:  {describing  the  part  to  be  taken)^  as  well  as  for  damages 
to  the  residue  of  the  said  real  estate  beyond  the  peculiar  benefits 
which  will  be  derived  in  respect  to  such  residue  from  the  work  to  be 
constructed  (or  from  the  purpose  to  which  the  part  to  be  taken  by  said 
applicant  is  to  be  appropriated). 

Given  under  our  hands  this  fifteenth  day  of  October,  iS98. 

[fohn  Smith.  ) 

Banks  Belk.  >■  Commissioners. 

Keever  Hughes.^  ) 

(3)  Of  Viewers. 

{a)  Generally. 

Form  No.  8373.' 

(Precedent  in  Pennsylvania  R.  Co.  v.  Porter,  29  Pa.  St.  165.) 

We,  the  undersigned  viewers  appointed  by  the  court,  as  appears 
by  the  annexed  order  of  the  Court  of  Common  Pleas  of  Cambria 
county,  having  met  at  the  time  and  place  mentioned    in  the  within 

under  W.  Va.  Code  (1891),  c.  42,  §  14,  the  line  of  such  railroad,  *  *  *  said 
providing  that  the  party  defendant  viewers  or  any  five  of  them,  having 
shall  have  the  liberty  of  constructing  been  first  duly  sworn  or  aflirmed  faith- 
certain  easements  over  the  land  taken  fully,  justly,  and  impartially  to  decide 
by  the  company  was  held  to  be  erro-  and  true  report  to  make  concerning  all 
neous  on  its  face,  although  otherwise  matters  and  things  to  be  submitted  to 
conforming  to  the  provisions  of  the  them,  and  in  relation  to  which  they 
statute.  Such  report  was  properly  set  are  authorized  to  inquire  in  pursuance 
aside  on  motion  of  the  defendant.  of  the  provisions  of  this  act,  and  hav- 

1.  Description  of  the  part  of  the  realty  ing  viewed  the  premises,  they  shall 
to  be  taken  must  be  such  as  to  identify  estimate  and  determine  the  quantity, 
the  same  with  reasonable  certainty,  quality  and  value  of  said  lands  so  taken 
which  description  may  be  by  reference  or  occupied,  or  to  be  so  taken  or  occu- 
to  the  plat  annexed  to  the  report  or  in  pied,  or  the  materials  so  used  or  taken 
any  manner  that  would  be  sufficient  in  away  as  the  case  may  be,  and  having 
a  conveyance.  W.  Va.  Code  (1891),  c.  a  due  regard  to,  and  making  just 
42,  i^  14.  allowance    for    the   advantages   which 

2.  The  words  in  [  ]  do  not  appear  in  may  have  resulted,  or  which  may 
the  statutory  form,  but  have  been  in-  seem  likely  to  result  to  the  owner  or 
serted  to  complete  the  form.  owners  of  said  lands  or  materials,   in 

The  report  must   be  signed    by    at  consequence    of    making    or   opening 

least  three  of  the  five  commissioners,  said  railroad,  *  *  *  and   after  having 

W.  Va.Code  (1891),  c.  42,  §  15.  made  a   fair   and    just   comparison  of 

3.  This  report  was  filed  under  the  said  advantages  and  disadvantages, 
Pennsylvania  law  existing  prior  to  they  shall  estimate  and  determine 
1887.  The  present  statute  (Bright.  Pur.  whether  any,  and  if  any,  what  amount 
Dig.  (1894),  p.  1794,  ^  78)  provides  for  of  damages  has  been  or  may  be 
the  appointment  of  seven  discreet  and  sustained,  and  to  whom  payable,  and 
disinterested  freeholders  of  said  county,  make  report  thereof  to  the  said  court, 
neither  of  whom  shall  be  residents  or  Consult  also  list  of  statutes  cited 
owners  of  property  upon  or  adjoining  supra,  note  i,  p.  563,  and  note  i,  p.  646. 
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order  of  continuance,  to  wit:  at  Cresson^  on  this  10th  day  of 
October,  A.  D.  i2>50,  did  proceed  to  the  premises  in  the  said  order 
prescribed,  and  we  do  report:  That  we  viewed  the  premises  aforesaid 
and  do  estimate  the  quantity  of  the  land  so  taken  and  occupied 
by  the  Pennsylvania  Railroad  Company,  and  used  in  the  construction 
of  their  road  over  the  same,  to  be  one  acre  and  thirteen  and  four-tenths 
perches.  That  the  quality  of  the  land  so  taken  and  occupied  is  com- 
mon mountain  slate  land,  cleared,  and  at  the  time  of  the  construction 
of  said  railroad,  was  covered  in  part  by  a  mill-dam  from  which  a  saw- 
mill on  the  said  premises  was  supplied.  That  the  value  of  the  land 
so  taken  and  occupied,  is  and  was  at  the  time  of  the  taking  aforesaid, 
%10  per  acre.  That  the  saw-mill  aforesaid  on  the  said  premises,  has 
been  rendered  entirely  useless  and  valueless  by  the  destruction  of 
the  water  power,  by  means  of  said  railroad.  That  we  did  fairly 
estimate  and  make  allowance  for  the  advantages  which  have  resulted, 
or  which  may  likely  result  to  the  owners  of  the  said  premises  here- 
inafter named,  in  consequence  of  the  opening  or  making  of  said 
road. 

That  we  did  fairly  estimate  the  disadvantages  resulting  to  said 
owners,  from  the  construction  thereof,  and  having  made  a  fair  and 
just  comparison  of  said  advantages,  we  do  determine  that  the  said 
owners  have  sustained  damages  over  and  above  any  and  all  advan- 
tages, by  reason  of  the  construction  of  said  railroad,  to  the  amount 
of  %2200;  and  we  do  find  that  the  said  owners  are  justly  entitled  to 
be  paid  the  sum  oi'^200,  iox  the  damages  aforesaid;  and  we  do 
further  determine,  that  one-half  of  said  sum  is  payable  to  Thomas H. 
Porter,  and  the  other  half  thereof  is  payable  to  the  said  Thomas  H. 
Porter,  guardian  of  Thomas  H.  Porter,  for  the  use  of  said  Thomas 
H.  Porter;  they  being  the  owners  and  tenants  in  common  of  the  said 
premises. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and  seals, 
this  10th  day  of  October,  a.  d.  \%56. 

Signed:     JohnH.  Rush,    (seal.) 
John  Ake,  (seal.) 

John  McVicker.  (seal.) 

(J>)  Under  Special  Act. 

Form  No.  8374.' 
(Precedent  in  Richmond,  etc.,  R.  Co.  v.  Knopff,  86  Va.  984.) 

We,  the  undersigned,  appointed  by  the  ann««ed  order  of  John  G. 
Rowe,  a  justice  of  the  peace  for  Caroline  county,  having  this  29th 
day  of  January,  iS89,  met  on  the  land  of  C.  E.  Knopff,  O.  G.  Knopff 
and  M.  M.  Knopff,  set  forth  in  the  annexed   notice,    and    having 

1.  This   report   was   filed    in   a  pro-  preme  court,  it  was   held  that  the  case 

ceeding  under   a  special  statute.     Ap-  was    within     the      inhibition     of    Va. 

peal  was  taken  from   the  report  of  the  Const.,  art.   6,  §  2,  which  denies  juris- 

commissioners     to    the    county  court,  diction    to  the  supreme  court  in  civil 

where   the  condemnation    proceedings  cases  where  the  matter  in  controversy, 

were  dismissed.     The  circuit  court  re-  exclusive  of  costs,   is  less  in   value  or 

fused  an  appeal  from  the  decree  of  the  amount    than    five     hundred    dollars, 

county   court.     On   appeal   to  the   su-  etc. 
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viewed  the  same,  and  having  heard  evidence  introduced  on  behalf  of 
the  Richmond,  Eredericksburg  6^  Potomac  railroad  company,  and  on 
behalf  of  the  said  C.  E.,  O.  G.  and  M.  M.  Knopff,  do  ascertain  that 
the  compensation  which  the  said  railroad  company  shall  pay  for  the 
gravel  included  in  the  survey  attached  to  the  notice  being  ^  1-2 
acres,  to  be  sixty-six  and  two-thirds  dollars  per  acre. 

John  W.  Woolfolk, 
John  L.   White, 
Wm.  H.  Ball. 
{Indorsement.  )^ 

e.  Notice  that  Report  has  been  Filed. 

Form  No.  8375.* 
(Precedent  in  Leavenworth  Terminal  R.  etc.,  Co.  v.  Atchison,  137  Mo.  223.) 

^Leavenworth  Terminal  Railway " 

and  Bridge  Company,  plaintiff,    I  In  the  Circuit  Court  of  Platte  County^ 
against  |  State  of  Missouri.'^ 

David  Atchison,  defendant.      J 
To  said  defendant,  David  Atchison: 

You  are  hereby  notified  that  the  commissioners  appointed  by  the 
court  to  assess  the  damages  which  you  may  sustain  by  reason  of  the 
appropriation  of  your  property  by  said  plaintiff  for  the  purpose  men- 
tioned in  its  petition,  did  on  the  seventeenth  day  of  April,  \WS,  file 
and  report  all  their  proceedings  as  such  commissioners. 

\Calvin  Clark,  Clerk  of  the  Circuit  Court  of 
Platte  County,  Missouri?^ 


1.  Indorsed     on    the    award     of    the 

viewers,  set  out  in  Form  No.  8374,  was 
the   following:    "A   bill  taken   to   the 
county  court  of    Caroline,   C.  E.,  0.  G, 
and  M.  M.  Knopff. 
The  defendants. 

John  W.   Woolfolk. 
John  L.   White. 
Wm.  H.  Ball." 

2.  Missouri.  —  Rev.  Stat.  (1889),  § 
2738,  providing  for  the  giving  by  the 
clerk  of  a  notice  of  the  filing  of  the  re- 
port of  the  commissioners. 

Posting  Notice  in  Clerk's  Office. —  In 
the  case  of  nonresident  owners,  the 
notice  may  be  posted  in  the  clerk's 
office  as  provided  by  Mo.  Rev.  Stat. 
(1889),  t^§  2033,  2034.  Chicago,  etc.,  R. 
Co.  V.  Swan,  120  Mo.  30;  Leavenworth 
Terminal  R.,  etc.,  Co.  v.  Atchison,  137 
Mo.  218. 

Facts  contained  in  the  report  need  not 
be  set  out  in  the  notice.  Leavenworth 
Terminal  R.,  etc.,  Co.  v.  Atchison,  137 
Mo.  218. 

3.  The  words  supplied  in  [  ]  are  not 
found  in  the  reported  case,  but  have 
been  inserted  to  complete  the  form. 


Missouri  —  Precedent.  —  In  Chicago, 
etc.,  R.  Co.  V.  Swan,  120  Mo.  30,  the 
clerk's  notice  of  the  filing  of  the  com- 
missioner's report  is  given  as  follows, 
omitting  the  formal  parts:  "To  Ed- 
■ward  Swan:  You  are  hereby  notified 
that  the  commissioners  appointed  by 
the  Honorable  J.  M.  Davis,  judge,  to 
assess  and  report  the  damages  severally 
sustained  by  the  defendants  and 
owners  of  the  land  described  in  the 
petition  of  the  Chicago,  Santa  Fe  <5r» 
California  Railway  Company  of  Iowa,  pe- 
titioner, of  whom  you  are  one,  on  ac- 
count of  land  appropriated  by  said 
petitioner,  railway  company,  in  said 
county,  have  returned  to  me  and  I  have 
filed  in  said  court  their  report  of  the  as- 
sessment of  damages  sustained  by.each 
defendant  and  land  owner  aforesaid. 
Witness  my  hand  and  seal  of  said  court 
this  twelfth  day  oi  July,  \%8y." 

On  the  return  day  of  this  motion, 
the  special  term  refused  to  confirm  the 
report  of  the  commissioners  and  set 
the  same  aside;  but,  on  appeal  to  the 
general  term,  the  special  term  was 
reversed    and    the    report    confirmed. 
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f.  Confirmation  of  Report. 

(1)  Notice  of  Motion. 

Form  No.  8376. 

{Title  of  court  and  cause  \  ^^     j      ^  motion  1 
as  in  Form  No.  8371.)    \  ^^o"^^  ^^  motion. 

Please  take  notice  that  upon  the  testimony,  and  upon  all  the  pro- 
ceedings heretofore  had  in  the  above  entitled  matter,  and  upon  the 
report  of  the  Commissioners  of  Appraisal  herein,  filed  in  the  office 
of  the  Clerk  of  the  County  of  Kings  on  March  5,  iS92,  we  shall  move 
this  court  at  a  Special  Term  thereof,  to  be  held  at  t/te  Court  House  in 
Brooklyn,  on  March  12,  i892,  at  10  A.  m.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  confirming  said  report  in  all  things 
and  granting  to  the  defendant  Jansen  an  extra  allowance  of  five  per 
cent,  on  the  amount  awarded  him,  and  for  such  other  and  further 
relief  as  may  be  just. 

Dated,  New  York,  March  2,  iS92. 

Goodrich,  Deady  6^  Goodrich, 

Attorneys  for  Defendant  yizw^^^. 

To  {address  to  plaintiff ' s  attorney  as  in  Form  No.  6954). 

(2)  Order  Confirming. 2 


Matter  of  New  York  and  Brooklyn 
Bridge,  65  Hun  (N.  Y.)  624,  21  N.  Y. 
Supp.  233,  mem.  On  further  appeal 
to  the  court  of  appeals,  the  order  of 
the  general  term  was  modified  in  an 
immaterial  particular  as  to  interest, 
and,  as  so  modified,  affirmed.  Matter 
of  New  York  and  Brooklyn  Bridge,  137 
N.  Y.  95. 

1.  JVezu  York.  —  This  notice  is  copied 
from  the  record  in  Matter  of  New  York 
and  Brooklyn  Bridge,  137  N.  Y.  95, 
See  Code  Civ.  Proc,  §§  3370,  3371 
(Birds.  Rev.  Stat.  (1896),  p.  487,  §|  15, 
16);  also  list  of  statutes  cited  supra, 
note  I,  p.  563. 

For  formal  parts  of  notices  of  motion, 
generally,  see  the  title  Motions. 

2.  Order  Confirming  Report  of  Commis- 
sioners. —  See  list  of  statutes  cited  supra, 
note  I,  p.  563.  See  also  Pueblo, 
etc.,  R.  Co.  V.  Rudd,  5  Colo.  270;  Mis- 
sissippi River  Bridge  Co.  v.  Ring,  58 
Mo.  491;  Michigan  Cent.  R.  Co.  v.  Pro- 
bate Judge,  48  Mich.  638;  Matter  of 
Metropolitan  El.  R.  Co.,  67  Hun  (N.  Y.) 
652,  22  N.  Y.  Supp.  29S;  Washington, 
etc.,  R.  Co.  V.  Switzer,  26  Gratt.  (Va.) 
661;  Chesapeake,  etc.,  R.  Co.  v.  Pack, 
6  W.  Va.  397. 

For  the  formal  parts  of  orders,  gen- 
erally, see  the  title  Orders,  etc. 

Colorado  —  Precedent.  —  In  Otero 
Canal  Co.  v.  Fosdick,  20  Colo.  522,  the 


order  recited,  among  other  things,  as 
follows:  "That  petitioner  be  and  is 
hereby  ordered  to  deposit  to  the  credit 
of  the  defendants,  or  with  the  clerk  of 
the  court  for  that  purpose,  the  balance 
of  the  compensation  found  by  said  re- 
port, to  wit:  The  sum  of  %i,oq^.'fo  in 
excess  of  the  amount  heretofore  de- 
posited with  the  clerk  of  this  court 
for  that  purpose,  to  wit:  The  sum  of 
%1,'joo.oo  within  ten  {10)  days  from  this 
date,  whereupon  said  plaintiff  prays  an 
appeal  from  the  orders  of  this  court 
overruling  motions  and  exceptions  to 
report  of  commissioners  and  rule  deny- 
ing motion  to  order  an  amended  report 
of  the  commissioners." 

Illinois  —  Precedents.  —  In  Galena, 
etc.,  R.  Co.  V.  Pound,  22  111.  404,  en- 
tries upon  the  report  of  the  appraisers 
in  a  proceeding  under  a  special  statute, 
was  the  following  order:  "The  fore- 
going report  having  been  made  to  me, 
and  none  of  the  parties  therein  named 
expressing  any  dissatisfaction  with 
their  respective  assessments,  said  re- 
port is  hereby  approved.  In  case  it 
shall  become  necessary  to  deposit  any 
of  the  sums  aforesaid,  for  the  use  of 
any  of  said  parties,  the  money  is  to  be 
deposited  with  Charles  Patten,  Esq.,  of 
Geneva,  Kane  county. 

Isaac  G.  Wilson, 

Judge  ij}tk  Circuit. 
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Form  No.  8377.' 

At  a  [Genera/'l  ^  Term  of  the  Supreme  Court,  in  and  for  the  Second 
Judicial  Department,  held  at  the  Court  House  in  the  City  of  Brooklyn, 
on  the  16th  day  of  September,  iS92. 

Present:  Hon.  /.  F.  Barnard,  Presiding  Justice. 
Hon.  Calvin  E.  Pratt,  Justice. 
(^Title  of  cause  as  in  Form  \  Order  Confirming    Report  of  Commis- 
No.  8371.)  )  sioners. 

It  appearing  to  the  Court  that  the  Trustees  of  the  New  York  and 
Brooklyn  Bridge  heretofore,  to  wit,  on  the  13th  ddiy  oi  June,  i891, 
upon  due  notice  to  William  Irving  Clark  (and  the  other  defendants, 
naming  them),  owners  and  persons  interested,  duly  presented  to  the 
Supreme  Court,  at  a  Special  Term  thereof,  held  at  the  Court  House  in 
the  City  of  Brooklyn,  on  said  day,  a  petition  in  due  form  of  law,  praying 
for  an  adjudication  that  the  public  use  requires  the  condemnation  of 
the  real  property  described  in  the  petition,  and  that  the  plaintiffs  are 
entitled  to  take  and  hold  such  property  for  the  public  use  therein 
specified,  upon  making  compensation  therefor,  and  that  commis- 
sioners of  appraisal  be  appointed  to  ascertain  the  compensation  to 
be  made  to  the  owners  of  the  property  so  taken;  and  the  Court 
having  thereupon,  there  having  been  no  answer  presented  to  the 
petition,  ordered  and  adjudged  that  the  plaintiffs,  the  Trustees  of 
the  New  York  and  Brooklyn  Bridge,  are  entitled  to  take  and  hold  &uch 
property  for  the  public  use  in  said  petition  specified,  and  having  in 
and  by  such  judgment  and  order,  bearing  date  the  ISth  day  oi  June, 
i891,  appointed  Henry  M.  Birkett,  Felix  Campbell,  and  George  C. 
Herman,  freeholders,  residing  in  the  County  of  Kings,  as  such  com- 
missioners, for  the  purposes  aforesaid,  and  having  fixed  upon  the  '22d 
day  oi  June.,  i891,  at  two  o'clock  in  the  afternoon,  at  the  office  of  the 
Trustees  of  the  New  York  and  Brooklyn  Bridge,  at  the  corner  of  Nas- 
sau and  Washington  streets,  Brooklyn,  as  the  time  and  place  for  the 
first  meeting  of  the  said  commissioners;  and  it  also  appearing  to  the 
Court  that  the  said  commissioners  have  duly  made  a  report  of  their 
proceedings  upon  the  said  appraisal,  by  which  report,  bearing  date 
the  23rd da.y  of  February,  i892,  it  appears  that  the  said  commissioners, 
having    first    duly   taken    and    subscribed    the   oath    prescribed  by 

Filed  and  recorded  futy  6iA,  iSj'j',  at  from  the  record  in  Matter  of  New  York 

^5  o'clock,/,  m.  and   Brooklyn    Bridge,    137   N.   Y.  95, 

L.  Dearborn,  Recorder."  and  conforms  to  Code  Civ.   Proc,  §§ 

Migsonri  —  Precedent.  —  In  Fore  v.  3370,  3371  (Birds.   Rev.   Stat.  (1896),  p. 

Hoke,  48  Mo.  App.  254,  the  order  con-  487,  §|  15.  16).     See  also  list  of  statutes 

firming   the   commissioners'   report  in  cited  supra,  note  r,  p.  563. 

proceedings   to  enlarge  a  cemetery  is  Substance  of   order   of   judge   upon 

set  out  as  follows:   "  Whereupon  it  is  determination  of  commissioners  is  set 

adjudged  by  the  court  that  the  land  in  out  in  Burk  v.  Ayers,  19  Hun  (N.  Y.)  20. 

said  report  be  and  tne  same  is  hereby  2.  The  general  term  of   the   supreme 

condemned,  set  apart  and  appropriated  court  was  abolished  by  N.   Y.   Const, 

as  an  enlargement  of  and  right  of  way  (1895),   art.     6,    §   2,    which    provided 

to  the  original  burial  ground,  as  set  out  that  "  from    and  after  the  last  day  of 

in  plaintiff's  petition  herein.    And  it  is  December,  1895,  the  appellate  division 

further   adjudged   that  the  petitioners  shall   have  the   jurisdiction  now  exer- 

herein  pay  the  costs  of  this  proceedifig. "  cised  by  the  supreme  court  at  its  general 

1.  New  York.  — This  report  is  copied  term." 

662  Volume  7. 


8377.  EMINENT  DOMAIN.  %%11, 

law,  met  at  the  time  and  place  in  said  order  appointed,  and  that, 
having  adjourned  from  time  to  time,  and  the  following  parties  to 
this  proceeding  having  appeared  before  them  either  in  person  or 
by  attorney  (jiames  of  parties  appearing  and  their  attorneys),  they 
viewed  and  carefully  examined  the  real  estate  of  the  said  William 
Irving  Clark  and  others,  proposed  to  be  taken  for  the  purposes  of 
such  public  use,  and  described  in  the  petition  in  this  matter  as  fol- 
lows: {description  of  property)-,  and  it  also  appearing  to  the  Court  that 
thereupon  the  said  commissioners  heard  the  proofs  and  allegations 
of  the  parties  hereto,  and  reduced  the  testimony  taken  by  them  to 
writing,  and  thereupon,  all  the  commissioners  being  present,  they 
did,  without  any  unnecessary  delay  and  before  proceeding  to  the 
examination  of  any  other  claim,  ascertain  and  determine  that  the 
compensation  which  ought  justly  to  be  made  by  the  said  the  Trustees 
of  the  New  York  and  Brooklyn  Bridge  to  the  said  owners  and  persons 
interested,  for  their  respective  interests  in  the  real  estate  hereinbe- 
fore described,  proposed  to  be  taken  by  the  said  Trustees  for  the 
purposes  of  said  Bridge,  was  as  follows:  {amounts  awarded  to  the 
several  owners),  as  will  more  fully  appear  by  reference  to  the  said 
report,  on  file  in  the  office  of  the  Clerk  of  the  County  of  Kings;  and 
it  also  appearing  to  the  Court  that  due  notice  was  given  to  the  parties 
hereto  and  their  attorneys  on  the  part  of  the  defendants,  other  than 
the  defendant  Gilbert,  of  a  motion  to  confirm  the  said  report  at  a 
Special  Term  of  this  Court,  and  of  a  motion  on  the  part  of  the  plain- 
tiffs to  vacate  the  said  report,  and  said  motion  of  the  plaintiffs  herein 
to  vacate  the  said  report  on  the  ground  of  error  of  law  committed 
by  the  commissioners  upon  the  trial  of  the  matters  referred  to  them, 
and  upon  the  further  ground  that  the  awards  made  by  the  said  com- 
missioners were  excessive  in  amount,  having  been  granted,  and  an 
order  having  been  thereupon  made  and  entered  herein,  denying  the 
aforesaid  motion  to  confirm  said  report,  and  vacating  and  setting 
aside  the  said  report,  and  appointing  Thomas  S.  Moore,  Thomas  A. 
Kerrigan,  and  Charles  M.  Vail,  as  commisioners  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  hereinbefore 
described,  and  fixing  the  time  and  place  of  the  meeting  of  such  com- 
missioners, which  said  order  bears  date  the  30th  day  oi  April,  id>92; 
and  the  defendants  William  Irving  Clark  (and  certain  other  defendants) 
having  appealed  to  the  [^General^  Term  of  this  Court  from  the  afore- 
said order  oi  April 30th,  iS92,  and  said  appeal  having  been  heard  by 
the  said  [General]  Term,  and  due  deliberation  being  had  thereon, 
and  said  appeal  having  been  decided  in  favor  of  the  appellants,  and 
an  order  having  been  made  and  entered  thereon,  whereby  it  was 
ordered  and  adjudged  that  the  said  order  denying  the  motion  to 
confirm  the  report  of  the  commissioners  herein,  and  vacating  and 
setting  aside  the  said  report,  be  reversed  with  costs  and  disburse- 
ments to  the  appellants,  and  that  the  said  report  and  the  said 
appraisal  be,  and  the  same  thereby  were,  in  all  respects  confirmed, 
and  that  the  said  Trustees  of  the  New  York  and  Brooklyn  Bridge,  upon 
the  payment  of  the  compensation  aforesaid,  as  hereinabove  pro- 
vided, acquire  title  in  fee  simple  to  the  real  estate  hereinbefore 
described,  and  that  the  said  Trustees  be   let  into  the  possession 
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thereof,  and  that  the  compensation  to  be  made  by  the  said  the  Trustees 
of  the  New  York  and  Brooklyn  Bridge  for  the  said  premises  and  lands 
should  be  as  follows:  {amounts  awarded  to  the  several oivnersy,  and  the 
said  Trustees  of  the  New  York  and  Brooklyn  Bridge, v&%T^on(le.nts  herein, 
having  thereafter  moved  for  a  reargument  of  the  appeal  herein  and 
for  a  resettlement  of  the  aforesaid  order  of  the  said  [^General^  Term, 
and  said  motion  for  a  reargument  having  been  granted,  and  said 
reargument  having  been  duly  had,  the  same  counsel  appearing  for 
the  respective  parties,  appellants  and  respondents; 

Now  on  motion  of  Charles  N.  Morgan,  attorney  for  the  defendant 
and  appellant  James  Lynch,  it  is 

Ordered,  adjudged,  and  decreed,  that  the  said  order  denying 
defendant's  motion  to  confirm  the  report  of  the  commissioners 
herein  and  vacating  and  setting  aside  the  said  report,  be,  and  the 
same  hereby  is,  reversed,  with  costs  and  disbursements  to  the  appel- 
lants; and  it  is  further 

Ordered,  adjudged,  and  decreed,  that  the  said  report  and  the  said 
appraisal  be,  and  the  same  hereby  are,  in  all  respects  confirmed,  and 
that  the  said  Trustees  of  the  New  York  and  Brooklyn  Bridge,  upon  the 
payment  of  the  compensation  aforesaid,  as  hereinafter  set  forth, 
acquire  title  in  fee  simple  to  the  real  estate  hereinabove  described, 
and  that  the  said  Trustees  be  let  into  the  possession  thereof;  and  it 
is  further 

Ordered  and  adjudged  that  the  compensation  to  be  made  by  the 
said  Trustees  of  the  New  York  and  Brooklyn  Bridge  for  the  said 
premises  and  lands  shall  be  paid  as  follows:  (amounts  awarded  to  the 
several  owners^',  and  it  is  further 

Ordered  that  the  Clerk  of  the  County  oi  Kings  docket  judgment 
in  favor  of  the  several  defendants  and  against  the  plaintiff  for  the 
several  amounts  above  set  forth,  upon  the  entry  of  this  order  in  his 
office. 

Enter  in  Kings  County. 

/.  F.  Barnard,  P.  J. 

2.  By  Jury.i 
a.  Demand  for  Jury.* 

Form  No.  8378. 

(Richards'  F.  (Colo.)  ii.) 

(  Title  of  cause  as  in  Form  No.  5911. ) 

At  this  day  comes  the  defendant  by  Jeremiah  Mason,  Esq.,  his 
attorney,  and  demands  a  jury  of  six  freeholders,  residing  in  Arapahoe 
County,  to  ascertain,  determine,  and  appraise  the  damages  and  com- 

1.  Assessment  by  Jury.  —  For  the  ap-  2.  Application  for  jury  in  condemna- 

plication    for,  the    summoning  of  and  tion    proceedings,    see    list  of   statutes 

the  qualifications  and  duties  of  jurors,  cited     supra,     note     i,     p.     563;     also 

as  well  as  the  proceedings  before  them,  O'Hare  v.  Chicago,   etc.,    R.   Co.,    139 

to   assess    damages    in    condemnation  111.  151;  Hercules  Iron  Works  v.  Elgin, 

proceedings,  see   list  of  statutes  cited  etc.,   R.   Co.,   141   111.   491;  Lake    Erie, 

supra,   note  i,  p.  563.  etc.,  R.  Co.  v.  Heath,  9  Ind.  558;  Hart- 
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pensation  to   be  allowed  for  the  taking  of  the  land  in  the  petition 
herein  described. 

It  is  therefore  ordered  by  the  Court  that  the  clerk  of  this  Court 
draw  by  lot  from  the  names  of  /z£/^;//y-/.5'«r  freeholders  of  this  county, 
six  of  said  persons  to  serve  as  jurors,  according  to  the  statute  in  such 
case  provided.  And  thereupon  the  clerk  shall  issue  a  venire  directed 
to  the  sheriff  of  this  county,  commanding  him  to  summon  the  six 
persons  so  selected,  as  jurors,  to  appear  at  the  incoming  of  Court  on 
the  twentieth  day  of  October,  instant,  to  try  the  issues  herein, 

b.  Summons  or  Warrant.' 

Form  No.  8379. 

(Precedent  in  Cassidy  v.  Kennebec,  etc.,  R.  Co.,  45  Me.  263.) 

State  of  Maine.  —  Cumberland,  ss.  —  To  the  sheriff  of  our  said 
county  of  Cumberland,  Greeting: — 

Whereas,  upon  the  petition  of  Philip  Cassidy,  of  Portland,  in  said 
county,  representing  that,  at  a  Court  of  County  Commissioners  for  said 
county,  begun  and  holden  3.1  Portlatid,  on  the.  first  Tuesday  oi  June 
last  past  (a.  d.  i8J7),  at  an  adjournment  thereof,  held  ^X.  Portland, 
on  the  thirtieth  day  of  September  last,  upon  the  petition  of  Allen  Lam- 
bard,  President  of  the.  Kennebec  a?id  Portland Pailroad  Company,  they 
allowed  and  approved  of  the  location  of  said  company's  railroad, 
referred  to  in  said  petition,  and  awarded  and  determined  that  said 
Kennebec  and  Portland  R.  R.  Co.  should  pay  to  said  Cassidy  the  sum 
of  one  hundred  dollars,  as  a  full  and  just  compensation  for  all  damages 
by  him  sustained  in  consequence  of  said  location,  and  that  notice  of 
their  said  determination  and  award  was  served  on  him,  the  said  Philip 
Cassidy,  on  the  twenty-seventh  day  of  October  last  past.  And  further 
representing,  that  he  is  aggrieved  by  the  doings  of  said  County  Com- 
missioners, inasmuch  as  the  amount  awarded  as  aforesaid,  was  not  a 

ley  V.  Keokuk,   etc.,    R.   Co  ,  85   Iowa  Mass.  303;  Wellington  v.  Boston,  etc  , 

455;  Roberts  v.   Boston,  etc.,  R.  Corp.,  R.   Co.,   158  Mass.   185;    Fitchburg  R. 

115   Mass.   57;  Davis  v.  Charles  River  Co.    v.    Boston,  etc.,   R.  Co.,  3  Cush. 

Branch  R.  Co.,  11  Cush.   (Mass.)  506;  (Mass.)   58;  Meachan   v.  Fitchburg  R. 

Kansas  City,  etc.,  R.  Co.  v.   Story,  96  Co.,  4  Cush.   (Mass.)  291;    Peninsular 

Mo.  611;  Concord  R.  Co.  v.  Greely,  20  R.  Co.  v.  Howard,  20  Mich.   18;  Heise 

N.    H.  157;    Chowan,  etc.,    R.    Co.    v.  v.  Pennsylvania  R.  Co.,  62  Pa.  St.  67. 

Parker,   105  N.  Car.  246;  Ex.  p.  Bacot,  Order  for  warrant  to  summon  jury  is 

36  S.  Car.  125.  given  in  Walker  v.  Boston,  etc.,  R.  Co., 

1.  Summons  for  Jury.  —  The  summons  3  Cush.  (Mass.)  6,  as  follows: 
for  a  jury  in  condemnation  proceedings  "  Middlesex,  ss.  County  Commission- 
is  governed  by  the  rules  regulating  ers'  meeting  at  Cambridge,  January, 
juries  in  other  civil  cases,  unless  18^6,  and  by  adjournment  at  said  Caw- 
specially  provided  for  in  the  particular  bridge  on  the  twenty-sixth  day  oi  March, 
Eminent  Domain  act.     See  list  of  stat-  18./6. 

utescited  J-^^/rrt,  note  I,  p.  563.     See  also  This  petition    was    presented  to    the 

Colorado   Cent.    R.    Co.  v.  Humphrey,  county  commissioners  at  xh^'ir  January 

16  Colo.  34;    Illinois   Cent.   R.   Co.    v.  meeting  last,  and  thence  said  petition 

Rucker,  14  111.  353;  Haslam  v.  Galena,  hath  been  continued  from  time  to  time, 

etc.,  R.  Co.,  64  111.  353,  Shine  v.  Ken-  to  this   time.     It  is   now  ordered,  that 

tucky  Cent.  R.  Co.,  85  Ky.  177;  Cassidy  the    clerk  forthwith  issue    a  warrant, 

V.  Kennebec,  etc.,  R   Co.,  45    Me.  263;  directed  to  the  sheriff  of  said  county  of 

Reed  v.   Hanover  Branch   R.  Co.,   105  Middlesex,  to  summon  a  jury  according 
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full  compensation  and  equivalent  for  all  damages  by  him  sustained 
as  aforesaid,  and  praying  that  a  jury  may  be  summoned  to  hear  and 
determine  the  matter  of  damages  in  question. 

And,,  whereas,  on  the  twenty-fifth  day  of  November,  a.  d.  i857,  a 
jury  was  ordered  to  hear  and  determine  the  matter  of  damages  in 
question:  This,  therefore,  is  to  command  you  forthwith  to  summon,  as 
the  law  directs,  a  jury  of  twelve  good  and  lawful  men  of  said  county, 
who  shall  hear  and  determine  the  matter  of  complaint,  and  particularly 
the  damages  set  forth  in  said  petition,  and  to  decide  all  such  matters 
and  things  that  shall  legally  come  before  them  at  said  hearing. 

And  you  are  hereby  required  to  give  reasonable  notice  to  the 
parties  interested,  of  the  times  and  purposes  specified  for  the  view 
and  hearing  aforesaid. 

Hereof  fail  not,  and  make  return  of  this  warrant  with  your  doings, 
and  also  the  doings  of  the  jury  thereon,  to  [the  Supreme  Judicial 
Court]  ^  next  to  be  holden  at  Portland,  within  and  for  said  county, 
on  the  third  Tuesday  oi  December,  a.  d.  i857. 

Vl'itness,  Anson  Jordan,  Esq.,  chairman  of  our  Board  of  County 
Commissioners,  at  said  Portland,  this  twenty-eighth  day  of  November, 
A.  D.  1 857. 

Obadiah  G.  Cook,  Clerk. 


to  law  in  such  case  made  and  provided 
for  the  purposes  in  said  petition  men- 
tioned." 

1.  This  warrant  provided  for  a  return 
thereof  to  the  court  of  county  commis- 
sioners, whereas  the  statute  at  such 
time  provided  for  a  return  as  in  the 
text;  and  although  the  warrant.and  the 
verdict  of  the  jury  were  in  fact  re- 
turned to  the  said  court  as  required  by 
law,  it  was  held  that  the  proceedings 
were  invalid. 

Maryland  —  Old  Precedent.  —  In  Balti- 
more, etc.,  R.  Co.  V.  Compton,  2  Gill 
(Md.)  20,is  given  a  warrant  to  summon  a 
jury,  which  is  in  substance  as  follows,  to 
wit:  "Maryland,  Baltimore  county,  to- 
wit:  To  Henry  Green,  Esq.,  sheriff  of  said 
county:  Whereas,  application  has  been 
made  to  me,  a  justice  of  the  peace  of, 
etc.,  by  the  P.  &=  D.  of  the  B.  6-  S.  R. 
R.  Co.,  stating  that  the  said  company 
cannot  agree  with  T.  C.  for  the  pur- 
chase or  use  and  occupation  of  a  cer- 
tain tract  or  parcel  of  land,  lying  in 
said  county,  belonging  to  the  said  T.  C 
and  contained  within  the  following 
metes  and  bounds,  courses  and  dis- 
tances, to-wit:  containing  three  and  a 
half  acres,  and  which  said  tract  is 
wanted  by  the  said  company  for  the 
construction  of  a  railroad  from  the  city 
of  B.  towards  the  S.  river,  under  and 
in  conformity  to  the  provisions  of  an 
act  of  Assembly,  passed,  etc.,  entitled 
*  An  act,'  etc.     Now,  therefore,   I,  the 


said  justice,  under  and  by  virtue  of  the 
said  act  and  application  aforesaid,  do 
hereby  authorize  and  command  you  to 
summon  a  jury  oi  twenty  inhabitants  of 
said  county  not  related  to  said  T.C.,  nor 
in  any  way  interested,  to  meet  on  the 
land,  on  Monday  the  28th  day  of  March 
instant,  the  date  hereof.  Herein  fail 
not,  and  this  shall  be  your  warrant  and 
authority  therefor.  Witness  my  hand 
and  seal,  this /6M  j^arc^,  iSj/.  Henry 
Brice.     (seal)." 

Massachusetts — Precedent. — In  Walker 
V.  Boston,  etc.,  R.  Co.,  3  Cush.  (Mass.) 
I,  is  set  out  the  following  warrant 
for  a  jury:  "  To  the  Sheriff  of  our 
County  of  Middlesex.  Greeting.  Pur- 
suant to  the  annexed  order  of  the 
county  commissioners,  you  are  hereby 
required  to  summon  a  jury  agreeably  to 
the  law  in  such  case  made  and  pro- 
vided, to  meet  at  some  convenient  time 
and  place,  and  have  them  sworn,  to 
consider  and  estimate  the  damages 
done  to  the  petitioner  named  in  said 
petition,  by  the  laying  out  and  con- 
structing the  railroad  of  said  company, 
over  and  across  the  flats  appurtenant 
to  the  wharf  estate,  owned  by  said  peti- 
tioner as  aforesaid.  All  which  being 
done  within  three  months  from  the  time 
of  passing  said  order,  you  are  to  make 
return  of  this  warrant,  and  of  your 
doings  herein  under  your  hands,  and 
also  of  the  verdict  of  the  jury  under 
the  hands  and  seals  of  the  jurors,  by 
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c.  Return  to  Summons  op  Warrant.' 

Form  No.  8380. 

(Precedent  in  Walker  v.  Boston,  etc.,  R.  Co.,  3  Cush.  (Mass.)  i.) 

Middlesex,  ss.  July  18th,  18^6.  Pursuant  to  the  annexed  warrant, 
I  made  application  to  the  mayor  and  aldermen  of  the  city  of  Cam- 
bridge, and  the  selectmen  of  the  towns  of  Charlestown  and  Somer- 
ville,  respectively,  three  nearest  towns  not  interested  in  the  question, 
requiring  them  to  draw  from  the  jury  box,  of  each  of  their  respective 
towns,  the  names  of  good  and  lawful  men  to  serve  on  the  jury  therein 
ordered,  to- wit,  from  the  city  of  Cambridge  four,  from  the  town  of 
Charlestown  five,  and   from  the   town  of  Somerville  three,  and  said 


whose  oath  the  said  damages  shall  be 
estimated,  to  the  court  of  common 
fileas,  which  shall  be  holden  in  said 
county,  next  after  said  verdict  shall  be 
agreed  upon,  that  said  court  may  ad- 
judicate upon  said  verdict.  And  you 
are  to  notify  the  petitioner,  and  all 
others  interested,  of  the  time  and  place 
of  your  meeting  for  the  purposes  afore- 
said. Given  under  the  seal  of  said 
commissioners,  at  Cambridge,  this  four- 
teenth day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
forty- six." 

Ohio  —  Old  Precedent.  —  In  Moorhead 
V.  Little  Miami  R.  Co.,  17  Ohio  342, 
is  set  out  in  full  an  order  to  summon 
appraisers,  which  is  as  follows:  "To 
the  Sherifif  of  Hamilton  county,  greet- 
ing: Whereas,  the  Little  Miami  Railroad 
Company  have  notified  the  under- 
signed, one  of  the, judges  of  the  court 
of  common  pleas  of  Hamilton  county, 
that  it  is  necessary  and  proper  that 
said  company  should  take  possession 
of  and  use  for  the  construction  of  the 
Little  Miami  Railroad,  the  following 
real  estate:  {describing  land),  and  have 


of  said  county,  who  shall  not  be  stock- 
holders in  said  Little  Miami  Railroad 
Company,  or  interested  therein,  together 
with  said  owners  or  agents,  to  appear 
at  the  premises  above  described,  on  the 
igth  day  oi  August,  18^7,  then  and  there, 
in  writing,  to  value  and  appraise  the 
land  above  described,  and  ascertain  and 
value  the  damages  which  the  several 
owners  above  named  will  sustain  by  the 
use  or  occupation  of  said  lands  so  re- 
quired by  said  company  as  aforesaid, 
having  due  regard  to  the  benefit  such 
owners  may  derive  from  the  locality 
and  structure  of  said  road,  according 
to  the  provisions  of  the  statute  in  such 
cases  made  and  provided.  Given  under 
my  hand  and  seal  this  i^th  day  of 
August,  1 8.//. 

William  B.  Caldwell,  [(seal)] 
President  Judge." 
Writ  to  sheriff  to  conduct  jury  to  view 
property  is  prescribed  by  Bates'  Anno. 
Stat.  (1897),  §  6428,  and  is  as  follows: 
"  To  the  Sheriff  of  Cuyahoga  County: 
You  are  hereby  commanded  to  conduct 
the  twelve  jurors  named  in  the  panel 
to  this  writ  annexed,  to  view  the  prop- 


made  application  for  me  to  issue  a  war-    -erty  or   premises  sought  to   be  appro- 


rant  for  the  appraisement  of  said  land, 
according  to  law,  which  premises  are 
owned  by  the  following  persons:  John 
AToorhead,  Nathaniel  Foster  and  Thomas 
Moorhead,  who  are  not  willing  or  able 
to  agree  with  the  said  Little  Miami  Rail- 
road Company  as  to  the  price  and  value 
of  said  land  so  required  for  said  road; 
and  it  appearing  to  me  that  the  war- 
rant heretofore  issued  by  me  has  been 
returned  by  the  sheriff,  and  that  the 
inquest  by  him  called  thereupon  was 
unable  to  agree  upon  a  valuation  of  the 
property:  You  are,  therefore,  hereby 
required  to  summon  an  inquest  of 
three  freeholders,  having  served  a  copy 
of  this  warrant  on  the  parties,  or  agents. 


priated  by  (naming  the  corporation)  and 
owned  by  (naming  the  owner')  on  the 
tenth  day  of  October,  i%g8,  then  and  there 
to  view  the  premises  or  property  afore- 
said, in  the  presence  of  Oliver  Ellsworth 
on  the  part  of  the  corporation  aforesaid, 
a.nd  Jeremiah  Mason  on  the  part  of  the 
owner,  appointed  by  this  court,  and 
you  shall  make  return  of  the  manner 
you  have  executed  this  writ  to  this 
court,  on  the  tiventieth  day  of  October, 
A.  D.  1 89.?."  \(Signed  by  the  probate 
Judge  and  certified  under  his  seal  of 
office.)-\ 

1.  For  forms  of  returns  to  writs,  gen- 
erally, see  the  title  Service  of  Writs 
AND  Papers. 
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mayor  and  aldermen,  and  said  selectmen,  made  due  return  of  said 
applications,  as  follows,  to-wit:  Simon  P.  Clark,  Edward  Hyde,  Will- 
iam P.  Fiske,  and  Luther  L.  Parker,  were  returned  from  said  city  of 
Cambridge;  Samuel  Lamson,  Joseph  W.  Whitton,  Thomas  D earing, 
Noah  Butts,  and  Edward  Hearsey,  were  returned  from  said  town  of 
Charlestown;  and  Orr  N.  Town,  John  Runey,  and  Charles  Adams, 
were  returned  from  the  said  town  of  Somerville,  as  appears  by  the 
certificates  of  the  mayor  and  aldermen  of  said  city  of  Cambridge  and 
said  towns  respectively.  And  I  caused  said  persons  so  returned  to 
serve  as  jurors,  to  be  summoned  to  come  before  me  on  the  eighteenth 
day  oi  July  instant,  at  nine  o'clock  in  \\iz  forenoon,  at  the  Neck  Hotel, 
in  Charlestoian  in  said  county. 

And  I  gave  seasonable  notice  to  the  parties  of  the  time  and  place, 
when  and  where,  I  should  have  said  jury.  And  on  the  said  eighteenth 
day  of  \^June^^  instant,  I  proceeded  to  empanel  said  jurors,  all  of 
whom  as  above  named  being  personally  present,  they  were  duly 
sworn,  before  me,  to  make  a  just  and  true  appraisement  of  the  dam- 
ages sustained  by  the  complainant  in  this  case,  and  well  and  truly  to 
try  all  such  other  matters  as  should  lawfully  be  submitted  to  them 
under  said  complaint,  and  to  give  a  true  verdict  therein  according  to 
law  and  the  evidence  given  to  them;  and  after  said  jurors  had  chosen 
Orr  N.  Town  foreman,  by  ballot,  I  conducted  them  to  the  premises, 
which  they  viewed;  after  which,  and  after  they  had  fully  heard  the 
parties,  I  caused  them  to  be  by  themselves  when  they  agreed  upon 
and  sealed  up  their  verdict,  which  is  herewith  returned  into  court. 
[John  J.  Fox,  Sheriff  of  Middlesex  County.  J^ 

d.  Oath.» 

1.  The  words  to  be  supplied  in  []  are  over  lands  belonging  to  Philip  Cassidy, 

not   found   in    the   reported   case,   but  of  said  Portland,   he  having  appealed 

should    be    inserted    to   complete   the  from  the  decision  of  the  County  Com- 

form.  missioners  on  your  petition  for  estimat- 

Maine  —  Precedent. —  Return  of  sherifif  ing  damages  done  him  by  the  location 

to  warrant  for  summoning  jury  in  emi-  of  your  road  over  his  premises.     Of  all 

nent  domain  proceedings   is  given  in  which  you  will  please  take  notice,  and 

Cassidy  v.   Kennebec,  etc.,  R.  Co.,  45  govern  yourselves  accordingly. 

Me.  265,  as  follows:  Henry  Pennell, 

''State  of  Maine —  Cumberland,  ss.  Sheriff  of  County  of  Cumberland. 

To  the  President  and  Directors  of  the  December  ^th,  iS^'/." 

Kennebec  and  Portland  Railroad  Com-  2.  Oath  to  Jurors.  —  As  to  the  necessity 

f  any,  in  sa.id  State  oi  Maine.     By  virtue  and   sufficiency    of  the   oath  to  be  ad- 

of  a  warrant  to  me  directed  from  the  ministered  to   jurors  in  condemnation 

Court  of  County  Commissioners  for  the  proceedings,  see   list   of  statutes    cited 

County  of  Cumberland,  you  are  hereby  supra,   note    i,   p.    563;    also  Rockford, 

notified  that  on  the  tenth  A&y  oi  Decem-  etc.,    R.    Co.  v.   McKinley,  64  111.   338; 

ber,  instant,  at  nine  o'clock  in  theyi?^^-  East  Saginaw,  etc.,  R.  Co.  v.  Benham, 

noon,  and  the  court  house  in  Portland,  28  Mich.  459;   Knauft   v.  St.  Paul,  etc., 

in  said  county  of  Cumberland,  are  the  R.    Co.,   22    Minn.    173;  New  Orleans, 

time   and   place,    when   and   where,   I  etc.,  R.  Co.  v.  Hemphill,  35  Miss.  17; 

shall  cause  to  be  empaneled  and  sworn,  Grafton,   etc.,   R.   Co.   v.  Foreman,  24 

a  jury  of  good  and  lawful  men   to  in-  W.  Va.  662. 

quire  into  the  matter,  as  to  the  damage  The  oath  taken  by  the  jurors  in  pro- 

that  has  been  sustained  by  reason  of  ceedings   to   condemn   land  for  public 

said   Kennebec    and  Portland  Railroad  purposes  need    not  be  recited  in  their 

Company's  track   having   been    located  report.     Bowler  v.  Perrin,  47  Mich.  154. 
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Form  No.  8381.' 

(Bates'  Anno.  Stat.  Ohio  (1897),  §  6427.) 

You  and  each  of  you,  do  solemnly  swear  that  you  will  justly  and 
impartially  assess,  according  to  your  best  judgment,  the  amount  of 
compensation  due  to  the  proper  owners  in  the  cases  which  will  be 
brought  before  you  in  this  proceeding,  by  reason  of  the  appropriation 
of  their  property  described  in  the  petition,  to  the  use  of  (^Here  name 
the  corporation),  in  the  proceeding  now  pending,  irrespective  of  any 
benefit  from  any  improvement  proposed  by  such  corporation;  and 
you  do  further  swear  that  you  will,  in  assessing  any  damages  that 
may  occur  to  such  property  owners,  by  reason  of  the  appropriation, 
other  than  the  compensation,  further  ascertain  how  much  less 
valuable  the  remaining  portion  of  said  property  will  be  in  conse- 
quence of  such  appropriation;  this  you  swear  as  you  shall  answer  to 
God. 


The  oath  of  jurors  in  proceedings  to 
condemn  land  for  the  use  of  a  railroad 
is  not  to  be  construed  by  itself,  but  as  a 
part  of  the  proceedings  in  which  it  is 
taken;  and  so  construed,  if  everything 
the  statute  requires  is  embraced,  in 
substance,  if  not  in  form,  the  oath  will 
be  sufficient.  East  Saginaw,  etc.,  R. 
Co.  V.  Benham,  28  Mich.  459. 

Statement  in  Betnrn.  —  In  New  Or- 
leans, etc.,  R.  Co.  V.  Hemphill,  35 
Miss.  17,  the  court  says:  "  Here  the  re- 
turn is  that  the  jury  were  '  duly  em- 
panelled and  sworn,  according  to  law, 
to  discharge  their  duties,  etc'  Unless 
we  take  this  statement  to  be  a  descrip- 
tion of  the  oath,  and  interpret  it  so  as 
to  make  the  sheriff  return  that  he  swore 
the  jury  to  discharge  their  duty,  and 
not  that  this  oath  was  administered  in 
due  form,  the  objection  is  untenable. 
But  such  a  construction  is  clearly  im- 
proper. It  would  make  the  return 
false  and  contradictory.  For  if  the 
jury  were  '  duly  sworn  according  to 
law,'  which  necessarily  implies  that  the 
oath  prescribed  was  administered  to 
them,  they  were  not,  as  contended, 
sworn  simply  to  discharge  their  duties." 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1S97), 
§  6427.  See  also  list  of  statutes  cited 
supra,  note  I,  p.  563,  and  note  2,  p.  668. 

Illinois  —  Statutory  Form.  —  Starr  &  C. 
Anno.  Stat.  (1896),  c.  47,  par.  8,  pre- 
scribes the  following  form  of  oath: 
"  You  and  each  of  you  do  solemnly 
swear  that  you  will  well  and  truly 
ascertain  and  report  just  compensation 
to  the  owner  {and  each  07iner)  of  the 
property  which  it  is  sought  to  take  or 
damage   in  this  case,  and  to  each  per- 


made  to  appear  by  the  evidence,  and 
that  you  will  truly  report  such  com- 
pensation so  ascertained;  so  help  you 
God." 

Indiana  —  Precedent.  —  In  Indiana, 
etc.,  R.  Co.  V.  Allen,  100  Ind.  409,  the 
following  oath  was  administered  by  the 
sheriff:  "The  jurors  severally  swear 
that  they  will,  to  the  best  of  their 
ability,  assess  the  damages  sustained 
by  the  plaintiff  from  the  taking  by  the 
defendant  of  the  land  described  in  the 
application  and  writ,  and  will  assess 
at  their  true  cash  value  the  lands  so 
taken,  and  the  damages  sustained  by 
reason  of  said  taking."  This  oath 
was  held  to  be  sufficient  under  Horner's 
Stat.  Ind.  (1S96),  §  911,  providing  that 
the  sheriff  shall  administer  the  proper 
oaths  to  the  jurors,  etc. 

Michigan  —  Precedent.  —  The  oath 
subscribed  by  the  jurors  in  condemna- 
tion proceedings  is  set  out  in  East 
Saginaw,  etc.,  R.  Co.  v.  Benham,  28 
Mich.  461,  as  follows,  to  wit:  {Title  of 
the  court  and  of  the  cause.)  "  The 
undersigned  jurors  summoned  in  pur- 
suance of  an  order  made  in  the  above 
entitled  proceeding,  on  the  nineteenth 
day  of  April,  iS/j,  do  solemnly  swear, 
each  for  himself,  that  we  will  justly 
and  impartially  ascertain  and  deter- 
mine the  necessity  for  taking  and 
using  the  real  estate  described  in  the 
order  aforesaid  and  in  the  petition 
filed  in  said  proceeding;  and  that  if  we 
shall  deem  the  same  necessary  to  be 
taken,  we  will  ascertain  and  determine 
the  damages  or  compensation  which 
ought  justly  to  be  made  by  the  East 
Saginaw  and   St.    Clair   /Railroad  Corn- 


son  therein  interested,  according  to  the    pany  to  the  owners  pf,   or  persons  in- 
facts  in  the  case,  as  the   same  may  be     terested  in,  the  said  real  estate." 
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Form  No.  8383.' 

(Miss.  Anno.  Code  (1892),  §  i6go.) 

The  defendant  is  entitled  to  recover  damages  in  this  cause,  and 
it  devolves  on  you  honestly  and  impartially  to  estimate  the  sum 
thereof.  The  defendant  is  entitled  to  due  compensation,  not  only 
for  the  value  of  property  to  be  actually  taken  as  specified  in  the  ap- 
plication, but  also  for  damages,  if  any,  which  may  result  to  him  as  a 
consequence  of  the  taking;  and  you  are  not  to  deduct  therefrom  any 
thing  on  account  of  the  supposed  benefits  incident  to  the  public  use 
for  which  the  application  is  made.  The  instruction  shall  be  signed 
by  the  justice,  be  filed,  and  become  a  part  of  the  record. 

\Abraham  Kent^  Justice  of  the  Peace. ]^ 

f.  Verdict.* 


Uississippi  —  Statutory  Form.  —  Miss. 
Anno.  Code  (1892),  §  1688,  prescribed 
the  following  form  of  oath:  "I  do 
solemnly  swear  that  as  a  member  of 
this  jury  I  will  discharge  my  duty 
honestly  and  faithfully,  to  the  best  of 
my  ability,  and  that  I  will  a  true  ver- 
dict render  according  to  the  evidence, 
without  fear,  favor,  or  affection,  and 
that  I  will  be  governed  by  the  instruc- 
tion of  the  court.     So  help  me  God." 

1.  Instructions  to  Jury.  —  For  the 
statutory  provisions  relating  to  the  in- 
structing of  jurors  in  condemnation 
proceedings  see  list  of  statutes  cited 
supra,  note  I,  p.  563;  Chicago  West 
Div.  R.  Co.  V.  Metropolitan  West  Side 
El.  R.  Co.,  152  111.  519;  DeBuol  z/.  Free- 
port,  etc.,  R.  Co.,  Ill  111.  99;  Chicago, 
etc.,  R.  Co.  V.  Cicero,  154  111.  656. 

Statutory  Bequirement  is  Merely  Direc- 
tory.—  So  held  in  Indiana,  etc.,  R.  Co. 
V.  Allen,  100  Ind.  409,  with  respect  to 
provision  of  Horner's  Stat.  Ind.  (1896), 
§  887,  requiring  the  sheriff  to  charge 
the  jury  as  to  each  duty  required  of 
them  in  such  cases. 

2.  Mississippi.  — Anno.  Code  (1892),  § 
i6go,  providing  that  the  justice  shall 
instruct  the  jury  in  writing  in  the  words 
given  in  Form  No.  8382. 

3.  Should  be  signed  by  the  justice,  be 
filed,  and  become  a  part  of  the  record. 
Miss.  Anno.  Code  (1892),  §  1690.  The 
words  in  [  ]  are  not  in  the  statutory 
form,  but  should  be  inserted  to  complete 
the  form. 

4.  Verdict  of  Jury.  —  The  verdict  of 
the  jury  in  condemnation  proceedings 
should  follow  the  same  rules  govern- 
ing verdicts  generally,  unless  other- 
wise provided  by  the  Eminent  Domain 


statute.  See  list  of  statutes  cited  supra, 
note  I,  p.  563.  For  forms  of  verdicts, 
generally,  see  the  title  Verdicts. 

Description  of  property  sought  to  be 
condemned  should  be  continued  in  the 
verdict.  Michigan  Air  Line  R.  Co.  v. 
Barnes,  44  Mich.  222;  Toledo,  etc.,  R. 
Co.  V.  Munson,  57  Mich.  42;  Philadel- 
phia, etc.,  R.  Co.  V.  Trimble,  4  Whart. 
(Pa.)  47;  Ohio  River  R.  Co.  v.  Harness, 
24  W.  Va.  516;  Bigelow  v.  West  Wis- 
consin R.  Co.,   27  Wis.  478. 

In  Duck  River  Valley  Narrow  Gauge 
R.  Co.  V.  Cochrane,  3  Lea  (Tenn.)  478, 
objection  was  made  that  the  jury  did 
not  designate  the  land  by  metes  and 
bounds;  they  did,  however,  designate 
fifty  feet  from  the  center  of  the  rail- 
road track  on  each  side,  and  this  was 
held  sufficient,  inasmuch  as  such  road 
is  a  permanent  landmark  and  fifty 
feet  from  the  center  could  be  rendered 
certain. 

For  a  sufficient  description  of  the 
land  condemned  as  set  out  in  the  ver- 
dict see  Suver  v.  Chicago,  etc.,  R.  Co., 
123  111.  293. 

Necessity  for  the  taking  of  the  land  in 
question  should  be  stated  in  the  verdict, 
when  the  statute  so  requires.  See  list 
of  statutes  cited  supra,  note  i,  p. 
563;  Mansfield,  etc.,  R.  Co.  v.  Clark, 
23  Mich.  519. 

Finding  of  jury  that  they  "  did  ascer- 
tain and  determine  that  it  is  necessary 
for  said  company  to  take  said  real 
estate  for  public  use,  to  wit,  for  the 
purpose  of  said  company's  incorpo- 
ration, as  and  for  right  of  way,"  is  a 
sufficient  finding  that  the  land  was 
required  for  public  use.  East  Saginaw, 
etc.,  R.  Co.  V.  Benham,  28  Mich.  461. 
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(1)  Generally.^ 

Form  No.  8383. 
(Precedent  in  Walker  v.  Boston,  etc.,  R.  Co.,  3  Cush.  (Mass.)  7.) 
Middlesex,  ss.     June  18th,  i%^6.     Verdict  of  the  jury  in  the  case  of 
Eucy  J.  Walker,  of  Charlestown,   petitioner,   against  the  Boston  and 
Maine  Railroad  Company. 


That  owner  is  entitled  to  damages, 
naming  the  amount,  should  be  stated 
in  the  verdict.  See  list  of  statutes  cited 
supra,  note  i,  p.  563;  Oregon  R, 
Co.  V.  Bridwell,  11  Oregon  282. 

In  St.  Louis,  etc.,  R.  Co.  v.  Mitchell, 
47  111.  165,  it  was  held  that  the  facts 
upon  which  the  assessment  of  damages 
was  based  should  be  stated  in  the  ver- 
dict, the  statute  contemplating  that  the 
cost  of  fencing  in  the  particular  case 
should  be  included  as  a  part  of  the 
damages. 

Verdict  most  be  certain  as  to  the 
amount  of  the  damages  assessed. 
Peoria,  etc.,  R.  Co.  v.  Bryant,  57  111. 
473;  Illinois  Western  Extension  R.  Co. 
V.  Maryrand,  93  111.  591;  Wichita,  etc., 
R.  Co.  V.  Fechheimer,  36  Kan.  45, 

In  Connecticut  River  R.  Co.  v.  Clapp, 
I  Cush.  (Mass.)  559,  the  following  ver- 
dict was  condemned  for  uncertainty, 
to  wit:  "  With  interest  thereon  from  the 
time  when  the  said  railroad  company 
took  possession  of  the  land." 

A  verdict  to  the  effect  that  "  conse- 
quential  damages,  if  any,  are  

dollars"  may,  under  the  directions  of 
the  court,  before  the  jury  is  discharged, 
be  put  in  terms  embracing  the  finding 
that  there  were  no  consequential  dam- 
ages. Almon  V.  Chicago,  etc.,  R.  Co., 
155  111.  18. 

In  Mansfield,  etc.,  R.  Co.  v.  Clark, 
23  Mich.  5IQ,  it  is  held  that  an  award 
of  a  jury  which  discloses  that  the  jury 
assessed  the  damages  which  they 
thought  the  respondent  entitled  to  on 
account  of  his  "  claiming"  to  own  cer- 
tain land,  used  and  occupied  as  a  street, 
and  from  which  it  does  not  appear 
whether  the  damages  awarded  were  the 
estimated  value  of  the  land  or  only  that 
of  some  doubtful  claim  they  supposed 
him  to  be  setting  up,  cannot  be  sus- 
tained. 

Variance.  —  In  Neal  v.  Knox,  etc;,  R. 
Co.,  61  Me.  298,  where  Edward  B.  Neal 
petitioned  for  an  increase  of  damages 
awarded  by  the  county  commissioners 
for  his  land  taken  by  the  Knox  &  Lin- 
coln Railroad  Company,  and  the  jury 
before  whom  the  petition  was  heard  re- 
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turned  a  verdict  purporting  to  be  "on 
the  petition  of  Edward  B.  Neal,  admin- 
istrator of  the  estate  of  Parker  Neal, 
deceased,"  and  to  award  damages  for 
the  real  estate  of  the  deceased  taken  by 
the  railroad,  the  verdict  was  set  aside. 
But  compare  Red  River,  etc.,  R.  Co.  v. 
Sture,  32  Minn.  95. 

Itemization  of  damages  in  the  verdict 
is  not  required,  unless  so  provided  by 
statute.  See  list  of  statutes  cited  supra, 
note  I,  p.  563;  Wabash,  etc.,  R.  Co. 
V.  McDougall,  126  111.  Ill;  Missouri 
Pac.  R.  Co.  V.  Dulaney,  38  Kan.  246; 
Fitchburg  R.  Co.  v.  Boston,  etc.,  R. 
Co.,  3  Cush.  (Mass.)  58;  Michigan  Air 
Line  R.  Co.  v.  Barnes,  44  Mich.  222; 
Packard  v.  Bergen  Neck  R.  Co.,  54  N. 
J.  L.  553;  Lodge  V.  Frankford,  etc.,  R. 
Co.,  9  Phila.  (Pa.)  543,  29  Leg.  Int. 
(Pa.)  204. 

In  Peoria,  etc.,  R.  Co.  v.  Bryant,  57 
111.  473,  the  court  says:  "  The  jury  ren- 
dered a  verdict  for  a  gross  sum.  The 
statute  requires,  that  the  jury  shall  find 
the  value  of  the  land  so  taken  and  the 
damages  which  the  owner  may  have 
sustained,  over  and  above  the  benefits. 
The  jury  should  have  made  a  verdict 
in  which  should  have  been  given  the 
value  of  the  land  taken,  also  the  amount 
of  the  damages,  and  a  description  of 
the  land  taken,  and  the  judgment 
should  have  conformed  thereto.  This 
would  have  been  in  accordance  with  the 
evident  meaning  of  the  statute.  The 
rights  of  the  parties  can  only  be  shown 
by  such  a  verdict  and  judgment." 

Where  there  are  Several  Parcels  of 
Land. —  In  Sherwood  v.  St.  Paul,  etc.. 
R.  Co.,  21  Minn.  127.  it  was  held  that 
the  verdict  might  contain  an  assess- 
ment of  damages  in  a  gross  sum,  where 
several  lots  of  land  were  involved  in 
the  condemnation  proceedings;  but  in 
Sanford  v.  Chicago,  etc.,  R.  Co.,  2 
Mich.  N.  P.  (Supp.)  132,  the  rule  was 
laid  down  that  where  several  distinct 
parcels  of  land  were  involved  the  ver- 
dict should  indicate  the  particular 
amount  of  damages  to  each  parcel. 

1.  Precedents.  —  Besides  the  forms 
given  in  Forms  Nos.  8383,  8388,  infra. 
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The  jury  empannelled  hy  John  J.  Fox,  sheriff  of  said  county,  to 
estimate  and  assess  the  damages  sustained  by  the  said  Lucy  J.  Walker, 
occasioned  by  laying  out  and  constructing  the  railroad  of  said  com- 
pany over  and  across  her  land  and  flats,  as  set  forth  in  her  petition, 
having  been  first  duly  sworn,  by  Samuel  Chandler,  sheriff,  and  having 
chosen  Orr  S.  To7vn  foreman,  by  ballot,  after  viewing  the  premises, 
and  fully  hearing  the  evidence  and  the  parties,  do  find  and  our  verdict 
is,  that  the  said  Lucy  J.  Walker  recover,  against  the  said  Boston  &> 
Maine  Railroad  Company,  the  sum  oi  fourteen  hundred  and  fifty  dollars 
and  sereniy-one  cents,  as  her  damages  sustained  as  aforesaid. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals,  this 
eighteenth  day  oi  June,  a.  d.  i8^5.      \(^Sigtiatures  of  jurors.y\^ 


precedents  of  verdicts  of  juries  in  con- 
demnation proceedings  may  be  found 
in  tlie  following  cases: 

Georgia.  —  In  Gammage  v.  Georgia 
Southiern  R.  Co.,  65  Ga.  614,  the  ver- 
dict of  the  jury  was  as  follows:  "  We, 
the  jury,  find  that  the  said  Selma, 
Rome  iSr"  Dalton  Railroad  shall  pay  the 
said  Davis  Gammage  ^^84. 00  damages 
for  the  right  of  way,  and  such  other 
and  further  rights  as  are  incident 
thereto;  and  that  the  said  Selma,  Rome 
&"  Dalton  Railroad  Company  shall,  in 
consideration  thereof,  and  in  consid- 
eration of  the  advantages  and  in- 
creased value  of  the  property  of  the 
said  D.  Gammage.  by  reason  of  said 
railroad's  running  through  the  same, 
be  entitled  to  a  strip  of  land  100  feet 
wide  the  whole  length  through  said 
land,  *  *  *  and  the  title  to  said 
strip  of  land,  with  the  rights  incident 
thereto,  shall  vest  in  the  said  Selma, 
Rome  cr^  Dalton  Railroad  Company,  upon 
a  full  compliance  with  the  terms  of 
this  verdict." 

Illinois.  —  In  Peoria,  etc.,  R.  Co.  v. 
Birkett,  62  111.  332,  the  verdict  was  as 
follows:  "We,  the  jury,  find  that  the 
value  of  the  plaintiff's  land,  taken  by 
the  defendant,  is  three  thousand  dollars. 
We  also  find  that  the  damages,  aside 
from  the  value  of  the  land  taken, 
which  the  plaintiff  has  sustained,  and 
will  sustain  by  the  taking  of  said  land, 
over  and  above  the  benefits  which  will 
accrue,  or  have  accrued,  to  him,  from 
the  construction  and  operation  of  the 
said  railroad,  is  two  thousand  five  hun- 
dred doWars.  We,  therefore,  find  for  the 
plaintiff,  as  the  value  of  his  land  taken 
and  damages  over  and  above  benefits, 
the  sum  of  five  thousand  and  five  hun- 
dred AoWars." 

In  Chicago,  etc.,  R.  Co.  v,  Chicago, 
132  111.  372,  the  verdict  was  substantially 
as   follows:     "  We,  the   jury,  find   the 


just  compensation  to  be  paid  to  the 
owner  or  owners  of  the  following 
described  lots,  pieces  and  parcels  of 
land  and  property  sought  to  be  taken 
or  damaged  for  the  proposed  improve- 
ment, as  follows,  to-wit:  To  the  owner 
or  owners  of  all  that  part  of  lot  24,  in 
assessor's  division  of  part  of  block  6,  of 
Elision's  addition  to  Chicago,  lying 
northerly  of  a  line  drawn  from  the 
north-west  corner  of  lot  27,  in  said 
division,  toa  pointin  the  east  lineof  said 
lot  24  six  feet  north  of  the  south-east 
corner  thereof,  (except  that  part  of  said 
lot  24  lying  northerly  of  a  line  14  2^-100 
feet  distant  from  and  parallel  with  said 
first  mentioned  line,  and  northerly 
thereof.)  one  thousand  do\\a.rs  (%i,ooo). 
And  we,  the  jury,  find  that  no  other 
property  will  oe  taken  or  damaged  by 
the  proposed  improvement." 

For  other  forms  see  AUmon  z'. 
Chicago,  etc.,  R.  Co.,  155  111.  18; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  132 
111.  374;  Ligare  v.  Chicago,  139  111.  58. 

Indiana.  —  Trentman  v.  Swartzell, 
85  Ind.  445. 

Maine.  —  Neal  v.  Knox,  etc.,  R.  Co., 
61  Me.  299. 

Massachusetts.  —  Form  of  verdict  of 
jury  in  proceedings  to  condemn  land 
for  navy  and  dock  yard  for  the  United 
States  is  set  out  in  full  in  Harris  v. 
Elliott,  10  Pet.  (U.  S.)  29. 

Michigan.  —  Mansfield,  etc.,  R.  Co., 
V.  Clark,  23  Mich.  521;  East  Saginaw, 
etc.,  R.  Co.  V.  Benham,  28  Mich.  461; 
Hinchman  v.  Detroit,  9  Mich.  104. 

Nebraska  — Clarke  v.  Chicago,  etc., 
R.  Co..  23  Neb.  614. 

Pennsylvania. —  Pennsylvania  R.  Co. 
V.  Reichert,  58  Md.  269. 

Texas.  — Form  of  verdict  of  jury  in 
proceedings  for  the  condemnation  of 
lands  for  state  capitol  purposes  is  set  out 
in  full  in  Hardeman  v.  Maud,  78  Tex.  84. 

1.  Signatures   of   the  jurors  do   not 
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Form  No.  8384.* 
(Miss.  Anno.  Code  (1892),  g  1691.) 
We  the  jury  find  that  the   defendant  {naming  him)  will  be  dam- 
aged by  the  taking  of  his  property  for  the  public  use  in  the  sum  of 
five  hundred  dollars.     \{Signatures  of  juror  s^^ 

(2)  In  Case  of  Several  Owners.^ 

Form  No.  8385. 

(Precedent  in  Suver  v.  Chicago,  etc.,  R.  Co.,  123  111.  293.) 

We,  the  jury,  find  the  amount  to  be  paid  to  Nancy  A.  Suver,  Leon- 

idas  G.  Suver  and  Margaret  S.  Walker,  as  compensation  for  the  land 

taken    for    right  of   way  across  the  one  hundred  and  six  acres,  as 

described  in  the  petition,  and  for  the  damages  to  the  portions  of  said 

one  hundred  and  six  acres  not  taken,  is  nineteen  hundred  and  twenty-five 

dollars  {%1925).     [{Signatures  of  juror s.^Y 

(3)  Under  Special  Act. 
Form  No.  8386. 
(Precedent  in  Barlage  v.  Detroit,  etc.,  R.  Co.,  54  Mich.  566.) 
State  of  Michigan,  County  of  Wayne,  ss. 

We,  the  undersigned  jurors,  duly  summoned  and  sworn  under  "An 
act  to  incorporate  the  Detroit  and  Pontiac  Railroad  Company,"  ap- 
proved March  7,  1834,  and  "An  act  authorizing  a  connection  between 
the  Detroit  and  Pontiac  and  Oakland  &  Ottawa  Railroads,  and  for  other 
purposes,"  approved  March  20,  1850,  justly  and  impartially  to  value  the 
damages  which  the  owner  or  owners  will  sustain  by  reason  of  the  use 
and  occupation  by  the,  Detroit  iSr*  Pontiac  Railroad  Company  of  the 
following  described  premises  {describing  them),  and  being  freeholders 
of  the  county  of  Wayne  and  not  in  any  way  interested  in  the  matter 
aforesaid,  nor  related  to  the  parties  in  interest;  having  met  upon  said 
premises  this  day  at  one  o'clock  P.  m.,  and  examined  the  same,  do  find 
upon  our  oaths  that  the  damages  which  the  owner  or  owners  thereof 
will  sustain  by  reason  of  the  use  and  occupation  of  said  premises  by  said 
Detroit  c?'  Pontiac  Railroad  Company  for  the  purpose  aforesaid,  is  the 
sum  oifour  hundred  dollars.  In  testimony  whereof  we  have  hereto  set 
our  hands  and  seals  this  12th  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-one.     [{Signed  dy  the  twelve  jurors.)\^ 

appear  in  the   reported  case,   but   are  rate   persons,  the   jury   must   find  the 

necessary  to  complete  the  form.  compensation  due  to  each  owner   for 

1.  Mississippi. — Anno.  Code  (1892),  i^  his  particular  tract  of  land.     Suver  z/, 
i6gi,   prescribing  the  form  of  verdict  Chicago,  etc.,  R.  Co.,  123  III.  293. 
given  in  Form  No.  8384.  Tenants  in  Common.  —  But  when   the 

2.  Shall  be  signed  by  each  of  the  petition  alleges  that  a  particular  tract 
jurors.  Miss.  Anno.  Code  (1892),  8  is  owned  by  several  persons,  it  will  be 
1691.  The  matter  to  be  supplied  in  [  J  presumed  that  they  are  tenants  in  com- 
does  not  appear  in  the  statutory  form,  mon  and  a  verdict  finding  the  gross 
but  should  be  inserted  to  complete  the  amount  to  be  paid  to  the  defendants 
form.  'will  be  sustained.      Suver  v.  Chicago, 

3.  Where  there  are  Several  Owners. —  etc.,  R.  Co.,  123  111.  293. 

Where  separate  tracts  of  land  sought        4.  The  matter  to  be  supplied  in  [  ]  is 

to  be  condemned  are  described  and  al-     not   found   in   the   reported   case,    but 

leged  in  the  petition  to  belong  to  sepa-     should  be  inserted  to  complete  the  form. 
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(4)  Where  Cross-petition  has  been  Filed. 

Form  No.  8387. 

(Precedent  in  Chicago  West  Div.  R.  Co.  v.  Metropolitan  West  Side  El.  R.  Co., 

152  111.  523.)' 

And  we  do  find  and  report  that  the  just  compensation  to  be  paid 
by  said  petitioner  to  the  lessor,  the  Chicago  West  Division  Railway 
Company,  iov  Its  interest  in  the  said  property  described  in  the  petition 
filed  herein,  for  the  taking  'and  appropriating  of  the  said  property 
for  the  uses  and  purposes  set  forth  in  said  petition,  together  with  the 
just  compensation  to  be  paid  by  said  petitioner  to  the  said  Chicago 
West  Division  Railway  Company  for  damages  (to  property  not  taken), 
which  said  property  is  set  forth  and  described  in  the  cross-petition 
filed  in  said  cause  for  the  Chicago  West  Division  Railway  Company,  to  be 

the  sum  of dollars.     And  we  do  find  and  report  that  we  have 

ascertained  and  determined  the  just  compensation  to  be  paid  by  said 
petitioner  to  the  lessee,  the  West  Chicago  Street  Railroad  Company,  for 
its  interest  in  said  property  described  in  the  petition  filed  herein,  for 
the  taking  and  appropriating  of  said  property  for  the  uses  and  pur- 
poses set  forth  in  said  petition,  together  with  the  just  compensation 
to  be  paid  by  said  petitioner  to  the  West  Chicago  Street  Railroad  Com- 
pany for  damages  to  the  property  not  taken  (which  said  property  is 
set  forth  and  described  in  the  cross-petition  filed  in  said  cause  by  the 
West  Chicago  Street  Railroad  Company^,  and  for  the  cost  of  removal, 
to  be  the  sum  of  ^32,860.  And  we,  the  jury,  find  that  the  payments 
of  the  amounts  above  stated  to  the  parties,  as  above  set  forth,  will 
fully  compensate  said  parties,  respectively,  for  the  taking  by  said 
petitioner  of  the  said  lots  and  parcels  of  land  described  in  the  petition 
filed  herein,  together  with  the  improvements  thereon,  for  the  uses  and 
purposes  stated  and  set  forth  in  the  said  petition  filed  in  said  cause,  and 
for  all  damages  to  property  set  forth  in  the  several  cross-petitions  filed, 
as  aforesaid,  in  said  cause,  caused  by  the  taking  of  the  property  pro- 
posed to  be  taken  by  petitioner  for  the  uses  and  purposes  in  said 
petition  stated  and  set  forth.     [(^Signatures  of  juror  s.y^ 

(5)  Where  Interrogatories  were  Submitted. 

Form  No.  8388. 

(Precedent  in  Atchison,  etc.,  R.  Co.  v.  Plant,  24  Neb.  128.) 
We,  the  jury  in  this  case,  being  duly  impaneled  and  sworn  and 
affirmed,  find  all  the  issues  of  this  cause  in  favor  of  said  Eli  Plant, 

1.  Another  precedent  is  given  in  Ligare  we  fix  the  damage  to  the    property  not 

V.    Chicago,     139    111.   46,    as    follows:  taken,  at  %5,ooo. 

"  We,  the  jury,  find  the  just  compensa-  Value  of  property  taken  ....    %2^,ooo 

tion  to  be  awarded  to  the  owner  of  and  Damage     to     property     not 

parties  interested  in  the  property  to  be  taken ....    10,000 

taken,  as  described  in   the  petition,  to  

be  %2i;,ooo,  and  we  find  that  the  property  Total %j^,ooo 

not  taken   and  described  in   the  cross-  Credit,     fair     cash     market 

petition  will  be  damaged  $/o,ooo,  and  value  j/ feet 5,000 

we  find  the   fair  cash  market  value  of  

the  thirty-five  feet  in  slip  adjoining  said  %jo,ooo" 

property,  not  taken,  to  be  %5,ooo,  and  2.  The  matter  to  be  supplied    in  [  ] 
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plaintiff,  and  against  the  said  Atchison  c^  Nebraska  Railroad  Company, 
and  we  do  find  and  assess  the  said  plaintiff's  Eli  Plant,  damages  to  be 
and  at  the  sum  of  %3,000. 

John  Litchty,  Foreman. 

(JThe  court  submitted  the  following  interrogatories  to  the  jury,  viz.^ 

If  the  jury  believe  from  the  evidence  that  the  owner  of  the  land  is 
entitled  to  damages  to  the  land  not  taken,  they  will  answer  the  fol- 
lowing questions: 

What  is  the  whole  amount  of  your  verdict? 

Answer.     %3,000. 

What  do  you  find  to  be  the  value  of  the  land  taken  ? 

Answer.     ^1,012.50. 

Do  you  allow  damages  for  the  portion  not  taken  ?  If  yes,  how 
much  ? 

Answer.     $1,987.50. 

John  Litchty,  Foreman. 

g.  Judgment.' 


is  not  found  in  the  reported  case,  but 
should  be  inserted  to  complete  the 
form. 

1.  Judgment  in  Condemnation  Proceed- 
ings.—  As  to  the  necessity  for  and  the 
sufficiency  of  judgments  in  condem- 
nation proceedings,  see  list  of  statutes 
cited  supra,  note  i,  p.  563;  also 
Peoria,  etc.,  R.  Co.  v.  Peoria,  etc.,  R. 
Co.,  66  111.  174;  Sherwood  v.  St.  Paul, 
etc.,  R.  Co.,  21  Minn.  127;  Fore  v. 
Hoke,  48  Mo.  App.  254;  Provolt  v. 
Chicago,  etc.,  R.  Co.,  69  Mo.  633;  Die- 
trichs  V.  Lincoln,  etc.,  R.  Co.,  12  Neb. 
225;  Wagener  v.  New  York,  etc.,  R.  Co., 
38  Ohio  St.  32;  Oregonian  R.  Co.  v. 
Hill,  9  Oregon  377;  Ennis  v.  Wood 
River  Branch  R.  Co.,  12  R.  I.  73. 

For  forms  of  judgments,  generally, 
see  the  title  Judgments  and  Decrees. 

Most  Not  be  in  Personam.  —  The  judg- 
ment must  not  be  in  personam,  as  the 
only  judgment  the  court  is  authorized 
to  render  is  one  appropriating  the  right 
of  way  to  the  petitioner's  use  after  pay- 
ment of  the  damages  assessed  by  the 
jury.  Peoria,  etc.,  R.  Co.  v.  Peoria, 
etc.,  R.  Co.,  66  III.  174;  Florence,  etc., 
R.  Co.  V.  Lilley,  3  Kan.  App.  588; 
Oregon  R.  Co.  v.  Bridwell,  11  Oregon 
282;  Oregonian  R.  Co.  v.  Hill,  9  Oregon 
377;  Chesapeake,  etc.,  R.  Co.  v.  Brad- 
ford, 6  W.  Va.  220. 

As  to  when  a  personal  judgment  may 
be  entered,  see  Robbins  v.  Saint  Paul, 
etc.,  R.  Co.,  24  Minn.  191;  Dietrichs  v. 
Lincoln,  etc.,  R.  Co.,  12  Neb.  225. 

Payment  to  Landowner.  —  Judgment 
should  direct  the  sum  awarded  to   be 


paid  to  the  landowner  or  be  deposited 
with  some  depositary  designated  by 
the  court.  Convers  v.  Atchison, -etc., 
R.  Co.,  142  U.  S.  671. 

Description  of  the  property  as  set  out  in 
the  petition  should  be  followed  in  the 
judgment  itself.  Galena,  etc.,  R.  Co. 
V.  Pound,  22  111.  399;  Chicago,  etc.,  R. 
Co.  V.  Chicago,  132  111.  372. 

Description  of  the  land  taken  must 
be  certain.  California  Cent.  R.  Co.  v. 
Hooper,  76  Cal.  404. 

In  Peoria,  etc.,  R.  Co.  v.  Mitchell, 
74  111.  394,  the  court  says:  "  It  is  urged' 
that  the  judgment  is  indefinite  and  un- 
certain. The  verdict  is  specific.  It 
describes  a  strip  of  land  taken,  as  one 
hundred  feet  wide,  etc.,  as  the  same  is 
laid  out  and  surveyed  over  a  specified 
quarter  of  land.  The  judgment  de- 
scribes it  as  '  the  land  taken  by  the 
defendant,  and  assessed  by  the  jury 
herein.'  The  judgment  refers  to  the 
verdict,  to  the  tract  of  the  land  and  the 
survey,  for  a  description,  and  this  is 
so  certain  that  no  one  need  mistake  the 
premises  for  which  the  assessment  was 
made  and  that  was  condemned  for  the 
use  of  the  road.  We  do  not  regard  the 
objection  as  well  taken." 

Names  of  landowners  should  be  recited 
in  the  judgment.  Thompson  v.  Chi- 
cago, etc.,  R.  Co.,  110  Mo.  147. 

Amount  of  damages  allotted  to  each 
landowner  should  be  stated.  Union 
Depot  Co.  V.  Frederick,  117  Mo.  138. 

Conditional  Judgment. —  In  Winches- 
ter, etc.,  R.  Co.  V.  Washington,  i  Rob. 
(Va.)  72,  it  is  held  that  the  county  court 
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(1)  On  Verdict  of  Jury. 

Form  No.  8389.' 

(Miss.  Anno.  Code  (1892),  §  1692.) 

In  this  case  the  claim  of  {naming  him  or  them')  to  have  condemned 
certain  lands  named  in  the  application,  to  wit:  {Here  describe  the  land"), 
being  the  property  of  {Here  name  the  owner)  was  submitted  to  a 
jury  composed  of  {Here  insert  their  names)  on  the  tenth  day  of  October, 
A.  D.  \W8,  and  the  jury  returned  a  verdict  fixing  said  defendant's 
due  compensation  and  damages  at  one  hundred  dollars,  and  the  ver- 
dict was  received  and  entered.  Now,  upon  payment  of  the  said 
award,  applicant  can  enter  upon  the  said  lands  and  appropriate  it 
to  public  use  as  prayed  for  in  the  application.  Let  the  applicant 
pay  the  costs,  for  which  execution  may  issue. 

[October  10,  i898.  Abraham  Kent,^  J-  P 


cannot  render  a  conditional  judgment, 
to  wit:  the  particular  judgment  ob- 
jected to  was  as  follows:  "  That  if  the 
said  railroad  company  should  refuse  to 
pass  the  water  from  the  south  side  of 
the  road  by  a  culvert  west  of  the  lane, 
the  thoroughfare  of  the  farm,  and  return 
the  same  by  a  culvert  on  the  east  side, 
of  the  same,  she  the  said  Louisa  IVask- 
ington  should  receive  the  additional 
sum  of  2000  dollars." 

Enforcement  of  judgment  by  execution, 
generally,  see  the  title  Executions, 
vol.  8,  p.  I. 

Action  of  debt  on  judgments  in  con- 
demnation proceedings,  see  the  title 
Judgments  and  Decrees. 

Action  of  debt  on  awards  in  condemna- 
tion proceedings,  see  the  title  Arbitra- 
tion AND  Award,  vol.  2,  p.  33. 

Under  the  statutes  of  Illinois  relating 
to  eminent  domain,  the  order  of  court 
should  direct  the  payment  of  compensa- 
tion awarded  to  the  person  or  persons 
entitled  thereto  or  the  county  treas- 
urer, and  it  is  error  to  direct  payment 
into  court  to  await  further  proceedings 
to  determine  who  is  entitled  to  it. 
McCormick  v.  West  Chicago  Park 
Com'rs,  118  111.  655. 

1.  Mississippi.  —  Upon  return  of  the 
verdict,  the  court  shall  enter  a  judg- 
ment as  prescribed  by  the  statute. 
Miss.  Anno.  Code  (1892),  §  1692. 

2.  The  matter  supplied  in  []  is  not 
found  in  the  statutory  form,  but  should 
be  inserted  to  complete  the  form. 

Precedents  —  Illinois.  —  In  Chicago, 
etc.,  R.  Co.  V.  Chicago,  132  111.  374, 
judgment  was  rendered  on  the  verdict 
of  the  jury,  as  follows:  "  And  the 
court  being  fully  advised  in  the  prem- 
ises, it  is  considered  and  adjudged  by 


the  court  that  the  respective  sums  of 
money  awarded  by  the  jury,  in  and  by 
their  said  verdict,  to  the  owners  of  the 
said  lots,  pieces  and  parcels  of  land  and 
property  are,  and  each  of  them  is,  a 
just  compensation  to  the  owner  or 
owners  thereof  for  the  taking  and 
damaging  of  said  lots,  pieces  and  par- 
cels of  land  and  property,  by  the  pro- 
posed public  improvement  mentioned 
in  said  petition;  and  said  owner  or 
owners  shall,  respectively,  accept  from 
said  city  of  Chicago  such  sum  or  sums 
as  are  so  awarded  on  account  of  the 
lots,  pieces  and  parcels  of  land  and 
property  so  owned  by  him,  her.  it  or 
them,  respectively,  all  of  said  lots, 
pieces  and  parcels  of  land  and  property 
being  in  the  city  of  Chicago,  county  of 
Cook,  and  State  of  Illinois;  and  that 
upon  payment  into  this  court,  by  the 
said  city  of  Chicago,  of  said  several 
sums  of  money  for  the  use  of  the  owner 
or  owners  of  any  or  each  of  the  said 
lots,  pieces  and  parcels  of  land  and 
property,  or  upon  proof  made  to  or 
before  this  court  that  the  said  sums  of 
money,  or  any  of  them,  have  been 
paid  to  the  owner  or  owners,  respec- 
tively, of  said  lots,  pieces  and  parcels 
of  land  and  property,  the  said  city  of 
Chicago  shall  have  the  right,  at  any 
time  thereafter,  to  take  possession 
thereof  and  damage  the  property  in 
respect  to  which  such  compensation 
shall  have  been  so  made  or  deposited." 
In  this  case  the  judgment  was  re- 
versed on  account  of  an  insuflScient  de- 
scription of  the  property. 

In  McCormick  v.  West  Chicago  Park 
Com'rs,  118  111.  658,  the  court  entered 
the  following  judgment:  "The  court 
having  heard   the  motion  of  the  peti- 
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(2)  On  Findings  of  Court. 

Form  No.  8390. 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Hock,  118  111.  589.)' 

[(  Title  of  court  and  cause  )  Condemnation  of  Private  Property.  ]2 
as  tn  Eorm  No.  6120.)  )  f      /  j 

The  court  being  sufficiently  advised,  doth  find  that  the  value  of  the 
property  in  controversy,  to  wit,  lot  7,  in  block  18,  in  Carpenter  s 
addition  to  Chicago,  is  the  sum  of  ^10,000.  The  court  also  finds  that 
the  value  of  the  frame  buildings,  situated  in  the  rear  of  said  lot,  is 
the  sum  of  %2,500.  The  court  also  finds  that  the  value  of  the  partially 
constructed  brick  building  upon  the  front  part  of  said  lot,  as  a  part 
of  a  building  to  be  completed  upon  said  lot,  including  the  present 
cost  of  the  constructioti  thereof,  and  the  respondent's  own  trouble 
and  loss  of  time  in  the  preparation  of  said  building,  and  for  loss  of 


tioner  herein,  that  judgment  be  entered 
upon  the  verdict  hereinbefore  rendered 
against  the  following  described  pieces 
or  parcels  of  land,  and  being  fully  ad- 
vised in  the  premises,  doth  thereupon 
order,  adjudge,  and  decree  that  upon 
the  petitioner,  said  West  Chicago  Park 
Commissioners,  paying  to  the  owner,  or 
owners,  named  Cyrus  H.  McCormick, 
Leander  J.  McCormick  and  Alpheus  C. 
Badger,  of  {Here  folloivs  description  of 
property)  the  sum  of  %66j7.6o,  with  in- 
terest thereon,  at  the  rate  of  six  per 
centum  per  annum  from  this  date,  the 
petitioner  be  let  into  the  possession 
thereof." 

Missouri.  —  In  Quayle  v.  Missouri, 
etc.,  R.  Co.,  63  Mo.  465,  the  court  made 
the  following  order:  "'  And  there  being 
no  exceptions  filed  to  the  approval  or 
confirmation  of  said  report,  it  is  there- 
fore considered  and  ordered  by  the 
court  that  the  said  report  be  approved 
and  confirmed,  and  the  title  to  so  much 
of  the  above  land  as  said  railroad 
passes  over  and  is  located  upon,  be 
vested  in  said  railroad  company;  and  it 
is  further  considered  and  adjudged  by 
the  court  that  plaintiff  pay  to  defendant 
said  sum  oi  twenty-Jive  dollars." 

In  State  v.  Klein,  140  Mo.  507,  is  set 
out  a  judgment  in  condemnation  pro- 
ceedings, which  the  court  was  directed 
by  writ  of  mandamus  to  set  aside,  and 
in  lieu  thereof  enter  the  proper  final 
judgment  in  favor  of  the  relator. 

North  Carolina. — In  Hanes  v.  North 
Carolina  R.  Co.,  log  N.  Car.  491,  the 
judge  entered  substantially  the  follow- 
ing judgment:  "  This  cause  coming  on 
to  be  heard,  all  exceptions  to  said  re- 
port are  overruled,  the  court  holding 
the  report  suflSciently  definite;  that  the 


requirement  that  the  report  should  be 
under  seal  is  directory  only  *  *  *  it  is 
adjudged  that  the  report  be  confirmed, 
and  that  plaintiff  recover  $1200  of  de- 
fendant, and  costs  of  this  action." 

Oregon.  —  Oregonian  R.  Co.  v.  Hill, 
9  Oregon  378;  Oregon  R.  Co.  v.  Bride- 
well, II  Oregon  282. 

Texas.  —  In  Hardeman  v.  Maud,  78 
Tex.  89,  indorsed  upon  the  verdict  of 
the  jury  in  a  proceeding  for  the  con- 
demnation of  lands  for  the  purpose  of 
a  state  capitol  under  a  special  act,  was 
the  following  order:  "  Whereupon  it 
was  ordered,  adjudged,  and  decreed  by 
the  court  that  the  sheriff  of  the  county 
of  Bastrop  be  required  to  proceed  forth- 
with and  make  to  the  Republic  of  Texas 
a  deed  of  said  land  pursuant  to  the 
provision  of  the  (5)  fifth  section  of  the 
before  recited  act. 

Z.  C.  Cunningham, 

Chf.  Justice  C.  B." 

Federal  Courts.  —  In  Kerr  v.  South 
Park  Com'rs,  117  U.  S.  380,  is  set  out 
the  substance  of  a  decree  entered  upon 
the  verdict  of  the  jury  in  a  proceeding 
to  recover  damages  for  lands  taken  for 
public  park  purposes. 

1.  In  this  case,  the  right  to  a  jury  was 
waived  by  all  parties,  and  the  judgment 
rendered  by  the  court  in  the  absence  of 
a  jury  was  assigned  as  error,  and  it  was 
held  that  the  right  to  a  jury  trial  offered 
by  the  constitution  in  a  proceeding  to 
condemn  lands  was  a  privilege  which 
the  parties  might  waive,  and  a  finding 
by  the  court  without  a  jury  did  not  ren- 
der the  assessment  and  judgment  void. 

2.  The  matter  in  and  to  be  supplied 
within  [  ]  is  not  found  in  the  reported 
case,  but  should  be  inserted  to  complete 
the  form. 
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use  of  capital  invested  therein,  for  architect's  fees,  the  amount  for 
which  the  respondent  is  liable  to  contractors,  and  the  inconvenience 
and  cost  of  the  removal  of  his  business  from  said  premises,  the  sum 
of  %5,500^  making  a  total  compensation  for  all  damages  resulting  from 
the  taking  of  said  premises,  the  sum  of  %18^000.  Therefore  it  is. 
ordered  and  adjudged  by  the  court,  that  the  full  compensation  for 
the  taking  of  the  said  premises,  and  for  all  damages  to  the  respondents, 
William  P.  Hock^  and  Wilhelmina  Hock,  his  wife,  shall  be  the  sum  of 
$18,000,  of  which  sum  $966  is  to  be  paid  to  Gus/av  Wolff,  in  full  of 
his  claim  upon  the  premises;  *  *  *  that  petitioner  may  enter  upon 
said  premises  and  shall  have  exclusive  possession  thereof,  for  the  use, 
and  purpose  of  said  railroad  company,  upon  the  payment  of  said  sum 
of  %d66  to  said  Wolffs  and  the  sum  of  $17,03^  to  the  said  William  F. 
Hock. 

VIII.  APPEAL.1 

NOTICE   OF    APPEAL.2. 


1.  Appeak.  —  For  forms  connected 
with  appellate  proceedings  to  review 
judgments  and  orders  of  courts,  gener- 
ally, consult  the  title  Appeals,  vol.  i, 
p.  890. 

2,  For  other  forms  of  notices  of  ap- 
peal see  the  title  Appeals,  vol.  i,  p. 
935  ct  seq. 

Notice  of  Appeal  to  Circuit  Court.  —  In 
Larson  v.  Superior  Short  Line  R.  Co., 
64  Wis.  60,  notice  of  appeal  from  award 
of  commissioners  to  the  circuit  court  is 
set  out  as  follows:  "  To  the  Superior 
Short  Line  Railway  Company:  Take 
notice  that  John  P.  Larson,  John  G. 
Peterson,  Anthony  Gallagher,  and  Char- 
lotte M.  Coburn,  severally  and  each  for 
himself,  appeals  to  the  circuit  court 
from  the  award  of  the  commissioners 
fixing  the  amount  of  compensation  to 
be  paid  each  of  them  by  said  Superior 
Short  Line  Railway  Company  for  land 
taken  by  said  company  to  be  used  in 
the  construction  of  a  portion  of  its  line 
of  railway,  and  for  damages  to  land 
adjoining  to  land  so  taken,  and  filed  in 
the  office  of  the  clerk  of  said  court  on 
the  2gth  day  of  May,  18^4. 

John  P.  L,arson, 
Johii  G.  Peterson, 
Anthony  Gallagher, 
Charlotte  M.  Coburn. 

By  Champ  Green,  Attorney  for  each  of 
said  Appellants." 

In  this  case  it  was  held  that  a  single 
notice  that  several  persons,  whose  lands 
have  been  taken  for  a  railroad,  ap- 
peal, each  severally  and  for  himself, 
from  the  award  of  damages  made  to 
each  of  them  by  the  commissioners  on 


appraisal,  is  sufficient.  Larson  v.  Su- 
perior Short  Line  R.  Co.,  64  Wis.  59. 

Certiorari  lies  to  review  condemnation 
proceedings  had  without  jurisdiction, 
where  there  is  no  other  adequate 
remedy  provided.  California  Pac.  R. 
Co.  V.  Central  Pac,  R.  Co.,  47  Cal.  549; 
Joliet,  etc.,  R.  Co.  v.  Barrows,  24  111. 
562;  Fitchburg  R.  Co.  v.  Boston,  etc., 
R.  Co.,  3  Cush.  (Mass.)  58;  Dunlap  v. 
Toledo,  etc.,  R.  Co.,  46  Mich.  190;  Ben- 
net  V.  Camden,  etc.,  R.,  etc.,  Co.,  14  N. 
J.  L.   145. 

For  forms  connected  with  certiorari 
proceedings,  generally,  consult  the  title 
Certiorari,  vol.  4,  p.  427. 

For  petition  for  certiorari  to  railroad 
commissioners  to  review  proceedings 
before  them  with  respect  to  the  con- 
demnation of  lands  for  railroad  pur- 
poses see  the  title  Certiorari,  vol.  i, 
p.  538,  Form  No.  5356. 

Writ  of  error  is  the  proper  remedy  to 
review  condemnation  proceedings.  See 
list  of  statutes  cited  supra,  note  i, 
p.  563;  New  Orleans,  etc.,  R.  Co.  v. 
Hemphill,  35  Miss.  17;  Sullivan  v. 
North  Hudson  County  R.  Co.,  51  N.J. 
L.  518;  Cincinnati,  etc.,  R.  Co.  v. 
Bailey,  39  Ohio  St.  170;  Atlantic,  etc., 
R.  Co.  V.  Reid,  87  Va.  119;  Baltimore, 
etc.,  R.  Co.  V.  Pittsburg,  etc.,  R.  Co., 
17  W.  Va.  812. 

For  forms  connected  with  proceed- 
ings for  review  by  writ  of  error,  gener- 
ally, see  the  title  Error,  Writ  ov,post, 
p.  711. 

Exceptions  filed  to  an  order  confirm- 
ing report  of  commissioners  are  set  out 
in  full  in  Flint,  etc.,  R.  Co.  v.  Detroit, 
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Form  No.  8391.' 

Supreme  Court. 
In  the  Matter  of  the  Application  of  the  Nezn " 
York  and  Long  Island  Bridge    Company, 
plaintiff, 

against 
Patrick  Skelly  and  Lenox  Smith,  defendants. 

Please  take  notice  that  the  above  named  defendant,  Lenox  Smith, 
appeals  to  the  [^General  Term  of  this  Court]  ^  from  the  judgment  of 
condemnation  and  the  order  appointing  Commissioners,  dated  April 
27,  1 89.5,  and  entered  herein  on  the  29th  day  of  April,  iS95,  in  the  office 
of  the  Clerk  of  this  Court,  in  the  County  Court  House  in  the  City  of  New 
York,  and  that  the  said  defendant  so  appeals  from  each  and  every 
part  of  said  judgment  and  order. 

Yours,  etc., 
De  Lancey  Nicoll,  Attorney  for  the  Defendant  Lenox  Smith. 
Office  and  Post-office  address, 

32  Liberty  Street, 

N.  Y.  City. 
To  Williajn  J.  Kelly,  Esq.,  Attorney  for  the  Plaintiff. 
And  Henry  D.  Purroy,  Esq.,  Clerk  of  said  Court. 


etc.,  R.  Co.,  64  Mich.  356.  See  also  the 
title  Exceptions,  Bills  of, /^jj/,  p.  871. 

Objections  to  the  record  of  proceedings 
of  the  railroad  commissioners  and  their 
doings  are  set  out  in  full  in  Spofford  v. 
Bucksport,  etc.,  R.  Co.,  66  Me.  36. 

Objections  specified  in  an  appeal  in 
condemnation  proceedings  are  set  out 
in  full  in  Flint,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co..  64  Mich.  358. 

Motion  to  quash  condemnation  proceed- 
ings as  set  out  in  Richmond,  etc.,  R. 
Co.  V.  Knopff,  86  Va.  985,  was  as  fol- 
lows: "This  day  came  the  parties  by 
their  attorneys,  and  the  defendant 
moved  the  court  to  quash  the  proceed- 
ings and  award,  because  the  notice 
upon  which  the  award  was  made  sets 
forth  the  purposes  to  be  for  the  con- 
demning of  land  to  be  hereafter  taken, 
and  specifying  that  it  is  a  motion  and 
proceeding  under  the  twenty-first  sec- 
tion of  the  charter  of  said  company, 
and  the  award  of  the  commissioners 
assessed  damages  in  taking  gravel  from 
four  and  a  half  acres  of  the  land 
mentioned;  whereupon  the  court  sus- 
tains said  motion  to  quash,  and  doth 
order  that  said  proceedings  be  dis- 
missed." The  ruling  of  the  court  sus- 
taining this  motion  was  upheld,  for  the 
reason  that  where  a  charter  provides 
only  for  the  cutting,  taking  and  carry- 
ing away  of  any  wood,  stone,  gravel  or 
earth  which  may  be  deemed  necessary 
for  a  railroad  company,  proceedings  to 


condemn  land  out  and  out  are  unau- 
thorized and  illegal. 

Beasons  for  quashing  condemnation 
proceedings  are  set  out  in  full  in  Spof- 
ford V.  Bucksport,  etc.,  R.  Co.,  66  Me. 

34- 

Order  sustaining  motion  to  dismiss  pro- 
ceedings in  condemnation  is  set  out  in 
Colorado  Midland  R.  Co.  v.  Ruedt,  2 
Colo.  App.  205,  omitting  the  formal 
parts,  as  follows:  "Thereupon  it  was 
ordered  that  the  cause  be  dismissed  at 
the  cost  of  plaintiff  without  prejudice 
to  the  plaintiff's  rights  in  the  premises, 
and  that  defendants  have  and  recover 
judgment  of  and  from  the  plaintiff 
their  proper  costs  and  disbursements, 
to  be  taxed,  and  let  execution  issue 
therefor." 

1.  New  York.  —  This  notice  of  appeal 
was  copied  from  the  record  of  the 
case  and  was  drawn  pursuant  to  Code 
Civ.  Proc,  §  3375  (Birds.  Rev.  Stat. 
(1896),  p.  48g,  ^  20).  See  also  list  of 
statutes  cited  supra,  note  i,  p.  563. 

2.  The  general  term  of  the  supreme 
court  has  been  abolished  and  the  ap- 
pellate jurisdiction  formerly  vested  in 
it  transferred  to  the  appellate  division 
of  the  supreme  court.  N.  Y.  Const. 
(1895),  art.  vi,  §  2.  Note  also  the 
reading  of  §  3375,  Code  Civ.  Proc, 
as  given  in  Birdseye's  Rev.  Stat. 
(1896),  p.  489,  §20,  which  provides  that 
appeal  may  be  taken  to  the  appellate 
division  of  the  supreme  court  from  the 
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IX.  AFFIDAVIT  OF  VALUE. 


ss. 


Form  No,  8392.' 

In  the  County  Court. 


State  of  Colorado,      \ 
County  of  Gunnison.  \ 
The  Denver  and  Rio  Grande  Rail- " 
road  Company,  petitioner, 
vs. 
The  Union  Pacific  Coal  Company, 
respondent. 

Dexter  T.  Sapp  being  first  duly  sworn  says,  that  he  is  a  resident  of 
the  county  of  Gunnison  and  has  resided  in  said  county  for  a  period 
of  about  12  years;  that  he  is  famiHarwith  the  value  of  land  situate  in 
said  county  in  various  parts  and  knows  the  value  of  the  lands 
described  in  the  petition  in  this  cause;  that  he  has  passed  over  the 
same  and  knows  about  its  location  and  value,  and  that  in  the  opinion 
of  affiant  the  land  proposed  to  be  taken  and  condemned  in  this  action 
which  is  particularly  described  in  the  same,  is  not  worth  to  exceed 
%10  per  acre,  and  that  the  amount  of  land  is  about  SS  6-10  acres. 

Dexter  T.  Sapp. 
Subscribed  and  sworn  to  before  me  this  6th  day  of  December,  iS92. 
(seal)  y.  M.  McDougal,  County  Judge. 


X.  AGREEMENT  TO  ABIDE  AWARD.2 

Form  No.  8393. 

(Precedent  in  Mason  v.  Nichols,  22  Wis.  377.)' 

{After  reciting  that  a  controversy  existed  between  Mason  and  the  com-' 
pany  as  to  the  value  of  the  land,  the  agreement  proceeded  thus:')  We,  the 
undersigned  Ira  N.  Mason  and  Timothy  Dwight,  agent  of  said  com- 


final  order  within  the  time  provided  for 
appeals  from  orders  by  Code  Civ. 
Proc,  §§  1346-1355,  and  that  all  the 
provisions  of  said  g§  1346-1355  relating 
to  appeals  to  the  appellate  division 
of  the  supreme  court  from  orders  of 
the  special  term  shall  apply  to  such 
appeals. 

Affidavit  of  no  opinion  filed  in  this  case 
was  as  follows: 

''''Supreme  Court. 
In  the  Matter  of  the  Application  of 

the  Ne7o  York  attd  Long  Island 

Bridge  Company,  Plaintiff, 
against 
Patrick  Skelly  and  Lenox  Smith, 

Defendants. 
State  of  New  York,  ) 

City  and  County  of  New  York.  \ 

Noel  Gale,  being  duly  sworn,  says 
that  he  is  an  attorney  at  law,  and  has 
charge  of  the  defense  of  this  proceed- 
ing   in    the   office    of    the    defendant's 


Hon.  Noah  Davis,  the  Referee  ,herein, 
in  giving  the  decision  upon  which 
was  entered  the  order  herein  appealed 
from. 

Noel  Gale. 
Sworn  to  before  me,  April  zgth,  ligj. 
Geo.  B.  Heath, 
Notary  Public,  N.    Y.  Co." 
This  affidavit  was   copied    from    the 
record  of  the  case.     For   forms    of  affi- 
davits,  generally,   see    the    title    Affi- 
davits, vol.  I,  p.  548. 

1.  This  affidavit  is  copied  from  the 
record  in  the  case  of  Denver,  etc.,  R. 
Co.  V.  Union  Pac.  Coal  Co.,  filed  in  the 
county  court  of  Gunnison  county, 
Colorado,  December  6,  1892. 

For  forms  of  affidavits,  generally,  see 
the  title  Affidavits,  vol.  i,  p.  548. 

2.  See  also  the  title  Arbitration 
AND  Award,  vol.  2,  p.  33. 

3.  In  this  case  the  guarantors  were 
held  liable  upon  a  breach  of  the   agree- 


attorney.     No  opinion  was  rendered  by     ment,  even  if  such  agreement  was  not 
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pany,  do  nereby  agree  that  the  award  which  is  made  by  Wm.  H. 
Dakin,  Henry  Thornas  and  Andrew  Cullings,  who  are  appointed  by  the 
county  judge  of  Green  Lake  county,  under  the  provisions  of  the  act 
incorporating  said  railroad  company,  arbitrators  of  said  difference, 
shall  be  final;  and  we  hereby  agree  that  no  appeal  shall  be  made  from 
such  award  by  either  party;  and  we  do  hereby  agree  to  and  with  each 
other,  and  bind  each  other,  our  heirs,  assigns,  and  representatives, 
in  the  sum  of  one  thousand  dollars,  to  be  paid,  the  one  to  the  other,  in 
default  of  the  above  mentioned  conditions,  and  in  default  of  the 
immediate  compliance  with  the  award  of  the  arbitrators;  and  we  the 
undersigned  do  hereby  bind  ourselves  in  the  above  mentioned  sum 
of  one  thousand  dollars  to  abide  by,  stand  to  and  obey,  and  faith- 
fully keep,  the  award  so  made  by  the  said  arbitrators,  and  we  bind 
our  heirs,  executors,  administrators  and  assigns  to  the  performance 
of  the  aforesaid  award. 
Dated  September  30,  iS62. 

[Ira  N.  Mason. 
Tim.  Dwtghi,  Agent  of  the  Waupun 
<5r*  Grand  Rapids  R.  Co.^- 
For  value  received  we  guarant[ee]  to  Ira  N.  Mason  for  the  faith- 
ful performance  of  the  above  contract  on  the  part  of  the  Waupun  6r* 
Grand  Rapids  Railroad  Company. 

\Archibald  Nichols. 
Timothy  Dwight^ 

XI.  Bond  to  pay  damages  when  assessed. 

Form  No.  8394.'' 

(Precedent  in  St.  Louis,  etc.,  R.  Co.  v.  Coultas,  33  111.  189.) 

The  Rock  Island  and  Alton  Railroad  Company,  principal,  and  David 
Skilling,  Robert  E.  Haggart,  William  H.  Wilson,  E.  T.  Hale,  securi- 
ties, acknowledge  themselves  to  be  jointly  and  severally  bound  unto 
Alexander  J.  Hawks,  John  Gamon  and  Mary  Ann  Gamon,  his  wife, 
Robert  Scathe,  James  Coultas,  Hezekiah  Evans,  Hiram  Kelly,  John 
Coultas  and  William  G.  Coy,  according  to  their  relative  and  respective 
several  interests,  in  the  penal  sum  of  three  thousand  dollars  (^%3,000^, 
on  this  express  condition,  that  the  said  railroad  company  shall,  on 
the  assessment  of  damages,  to  be  made  to  secure  right  of  way  for 
said  railroad,  pay  to  the  obligees,  relatively  and  respectively,  dam- 
ages which  may  be  assessed  as  aforesaid,  then  this  bond  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

Given  under  our  hands  and  seals,  this  26th  day  oi May,  i858. 

[(^Concluding  with  signatures  and  seals  of  the  principal  and  sureties.')Y' 

binding  on  the  company,  and   it  had  case,   but  should  be  inserted  to  com- 

further  agreed  that  they  were  estopped  plete  the  form. 

from   denying    the   existence   of   such        2.  Under  the  terms  of  this  bond,  it 

company.  was  held  that  the  interest  of  the  obligees 

1.  The  words  in  and  to  be  supplied  was   several    and   that   suit  might    be 

within  [  ]  are  not  found  in  the  reported  brought  thereon  by  each  separately. 
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XII.  ORDER  FOR  POSSESSION,  INJUNCTION  AND  STAY  OF 
PROCEEDINGS. 

Form  No.  8395.' 

State  of  Colorado,        \  t     4.u    ^      ^    r-       *. 

r.       i.      c  /^       •         >•  ss.     In  the  County  Court. 
County  of  Gunnisoti.   )  -^ 

The  Denver  and  Rio  Grande  Railroad ' 

Company,  petitioner, 

vs. 

The  Union  Pacific  Coal  Company, 

respondent. 

Now  on  this  6th  day  of  December,  iS92,  this  cause  coming  on  to  be 
heard  on  the  appUcation  of  the  petitioner  hereinbefore  duly  filed,  to 
grant  an  order  and  rule  authorizing  said  petitioner,  its  servants, 
agents,  employes,  contractors,  and  all  persons  who  may  be  employed 
in  and  about  the  building  and  construction  of  said  railway,  as  in 
the  original  complaint  or  petition  herein  filed,  contemplated  and 
described,  to  enter  at  once  upon  the  premises  and  land  described  in 
said  petition  and  at  once  to  take  and  appropriate  the  same  to  the 
width  of  200  feet  overhand  across  the  same  to  the  extent  and  in  the 
manner  in  said  petition  set  forth,  being  100  feet  on  each  side  of 
the  line  as  described  in  said  petition.  And  it  appearing  to  the  satis- 
faction of  the  Court  by  said  petition  and  otherwise  that  there  is 
sufficient  and  good  cause  that  the  work  of  constructing  said  railway 
should  be  commenced  at  once  and  the  petitioners  should  go  at  once 
into  possession  of  said  premises  and  take  and  appropriate  the  same 
to  the  width  oi  200  ieet  over  and  across  the  same;  it  is  therefore 
ordered  by  the  Court  that  upon  the  petitioner  depositing  into  Court 
the  sum  of  Three  hu/tdred  and  forty  dollars  being  the  amount  fixed 
by  the  Court  to  pay  and  compensate,  when  ascertained,  the  owners 
of  the  tract  of  land  over  which  said  contemplated  railway  may  pass; 
the  petitioner,  its  agents  and  servants,  be  and  they  are  hereby 
authorized  to  enter  at  once  and  take  possession  of  and  use  said 
premises  during  the  pendency  and  until  the  final  conclusion  of  the 
proceedings  in  this  cause,  as  prayed  for  in  said  petition. 

And  now  on  this  day  came  Dexter  T.  Sapp,  Esq.,  attorney  for  said 
petitioner  and  paid  into  Court  the  sum  of  Three  hundred  and  forty 
dollars  to  pay  the  compensation,  when  ascertained  of  the  owners  of 
said  tract  of  land  over  which  said  railway  will  be  constructed.  It  is 
now  therefore  ordered,  ruled  and  adjudged  by  the  Court  that  the 
petitioner  herein,  The  Denver  and  Rio  Grande  Railroad  Company,  its 
servants  and  employes  be  and  the  same  are  hereby  authorized  to 
enter  upon  and  take  possession  and  use  said  premises  during  the 
pendency  and  until  the  final  conclusion  of  the  proceedings  in  this 
case  and  to  appropriate  the  same  to  the  width  of  200  feet  over  and 
across  the  same  and  to  do  all  things  proper  and  necessary  in  and 
about  said  premises  pertaining  to  the  building  and  construction  of 

1.  This  order  was  copied   from  the     the  county  court  of  Gunnison  county, 
record  in  the  case  of  Denver,  etc.,  R.     Colorado,  December  6,  1892. 
Co.  V.   Union   Pac.   Coal  Co.,   filed  in 
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said  railway,  of  the  kind  and  in  the  manner  described,  contemplated 
and  set  out  in  said  petition  to-wit,  a  strip  of  land  200  feet  in  width, 
being  100  feet  on  each  side  of  the  centre  line  as  now  located  by  the 
Denver  and  Rio  Grande  Railroad  Company  as  located  and  staked  over 
and  across  the  S.  1-2  of  section  P,  Tp.  i^  S.  R.  87  W.  as  more  par- 
ticularly described  in  said  petition  and  as  also  appears  by  the  map 
or  plat  of  said  ground  this  day  filed  by  said  petitioner  in  said  cause, 
the  combined  area  of  said  strip  of  land  being  S3  6-10  acres  more  or 
less;  it  being  further  ordered  that  summons  foi:thwith  issue  in  this 
cause  in  the  usual  form  of  such  summons,  returnable  on  the  7th  day 
oi  January,  iS93,  at  10  o'clock  in  the/(9r<?noon. 

And  it  is  further  ordered  by  the  Court  that  the  respondent,  The 
Union  Pacific  Coal  Company,  its  agents,  servants,  employes,  and  each 
and  every  of  them  be  and  are  hereby  enjoined  and  restrained  from 
in  any  manner  interfering  with  or  disturbing  the  occupation  or  use 
of  said  premises  by  petitioner,  its  servants,  agents,  employes  or 
contractors,  and  that  all  actions  and  proceedings  on  account  of  such 
occupation  and  use  until  the  final  determination  of  such  cause,  be 
stayed  until  the  further  order  of  this  Court. 

Done  in  open  Court  by  the  Court  this  6th  day  oi  December,  iS92. 

(seal)  y.  M.  McDougal,  County  Judge. 

XIII.  STIPULATIONS.! 

Form  No.  8396. 

(Precedent  in  Wabash,  etc.,  R.  Co.  v.  McDougall,  118  111.  231.) 
[In  the  Circuit  Court  of  Menard  County,  Illinois. 

1.  See  also  the  title  Stipulations.  be  disposed  of  according  to  the  terms 
Beceipt  and  Authority  to  Occupy.  —  In  of  the  said   will,  and  in  full   payment 
note  to  Barlage  v.  Detroit,  etc.,  R.  Co.,  for  the  aforesaid  use  and  occupation  of 
54  Mich.  564,  the  following  receipt  is  said  premises,  and  do  hereby  authorize 
set  out:     '■'Detroit,   September  lo,  iSj/.  and  empower  the  said  company  to  as- 
Whereas,  under  the  charter  of  the  De-  sume  the  possession  thereof.    Received 
troit  6^  Pontiac  Railroad  Company,  and  also  twenty-five  dollars, 
the  acts  amendatory  thereto,  a  jury  has         In  presence  of:   Samuel E.  Pittman. 
assessed  the  damages  for  the  use  and        The  above  is  right:  y..<4.  Van  Dyke. 
occupation  by  said  company  of  the  rear  her 
part,   being  a  strip  of  land  thirty  feet                           Marie  X  Ellair,     (seal)" 
wide  across  the  rear  of  lot  number  11,                                       mark 
south  of  Franklin  street,  on  the  Louis        Belease.  —  In    Hoffman    v.    Blooms- 
Moran  farm,  so  called,  in  the  city  of  burg,    etc.,    R.    Co.,    157    Pa.    St.   174, 
Detroit,  formerly  and  during  his  life-  appears   the   following  written   agree- 
time  the  property  oi  Joseph  Ellair,  now  ment,    witnessed  but  not    dated:     "  I 
deceased,  at  the  sum  of  four  hundred  hereby  agree  in  behalf  of  a  railroad  to 
dollars;  and  whereas,  said  inquisition  be  constructed  along  the  valley  of  the 
has  been  confirmed  by  the  circuit  court  Big  Fishing  creek  from  a  point  near  its 
for  the  county  of  Wayne,  and  said  sum  mouth  and  following  its  general  course, 
of  money  has  been  paid  to  me  accord-  to  Cole's  creek,  thence  by  the  most  eligi- 
ingly:    I,  Marie  Ellair,  widow  and  devi-  ble  route  along  the  gorge  of  its  eastern 
see  and  executrix   of  the  will  of  said  branch  into  Sullivan  county  to  connect 
Joseph,  do  hereby  acknowledge   that  I  with  the  State  Line  and  Sullivan  Rail- 
have  received  the  said  sum  of  money  road  or  to  be  extended  to  the  state  line 
so  assessed  as  aforesaid,  from  the  said  at  or  near  Waverly.     That  I  will  release 
Detroit  &=  Pontiac  Railroad  Company,  to  to  the  company  which    undertakes  to 
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>  Stipulation.]^ 


Wabash,  St.  Louis  dr  Pacific  Railway " 
Company 
against 
Isaac  McDougall  and  Hamilton. 
It  is  stipulated  in  the  above  entitled  cause,  that  the  railway  over 
the  tracts  of  land  sought  to  be  condemned  in  this  proceeding,  was 
constructed  by  the  Springfield  and  Northwestern  Railroad  Company  \ 
that   at  the  time  the  land  described  in  plaintiff's  petition  was  appro- 
priated by  said  Springfield  and  Northwestern  Railroad  Company,  the 
title  to  said  land  was  m  John  T.  Bennett;  that  subsequent  to  the 
building  of   said   road,   to-wit,    in    i2>72,  McDougall  and    Hamilton, 
defendants  herein,  acquired  a  fee  simple  title  to  said  lands,  and  are 
now,  and  ever  since  have  been,  the  owners  of  said  land  in  fee  simple, 
and  also  at  said  time  acquired  title  to  all  the  land  described  in  the 
cross-petition  herein,  and  still  have  title  thereto.      \{Concluding  with 
the  signatures  of  the  parties  or  their  attorneys.  )]^ 

XIV.  ACTION  BY  LANDOWNER.^ 


construct  such  road  the  right  of  way  of 
lawful  width  through  my  land  in  Orange 
township,  Columbia  county,  Penna.  The 
damages  to  be  assessed  when  the  road 
is  located  and  the  amount  of  said  dam- 
ages to  be  paid  in  stock  in  said  railroad. 
Cost  of  fencing  not  included  in  dam- 
ages provided  no  damage  is  done  my 
buildings,  race  or  water  power."  It 
was  held  that  parol  evidence  to  vary 
this  contract  was  not  admissible. 

1.  The  words  to  be  supplied  in  [  ]  are 
not  found  in  the  reported  case,  but 
should  be  inserted  to  complete  the 
form. 

Another  stipolation  is  given  in  Chi- 
cago, etc.,  R.  Co.  V.  Joliel,  etc.,  R.  Co., 
105  111.  388,  in  substance  as  follows,  to 
wit:  "  In  the  above  entitled  cause,  now 
pending  in  the  county  court,  *  *  *  and 
about  to  be  laid  before  a  jury  impan- 
elled for  that  purpose  by  the  court,  it  is 
hereby  expressly  stipulated  by  said 
petitioner,  the  Joliet,  Lockport  and 
Aurora  Railway  Company,  that  it  will 
and  shall,  at  its  own  expense,  put  in, 
and  thereafter  maintain  in  suitable  and 
proper  repair,  the  frogs  and  crossing 
across  two  main  tracks  of  the  defend- 
ant: that  this  stipulation  shall  be  bind- 
ing on  the  successors  and  assigns  of 
said  petitioner  so  long  as  a  grade  cross- 
ing shall  be  maintained  at  the  crossing, 
the  right  of  way  for  which  is  being  con- 
demned herein." 

This  stipulation  was  held  to  be  a 
valid  obligation  enforceable  against  the 
petitioner,  its  successors  and  assigns. 
But  in  Chicago,  etc.,  R.  Co.  v.  Engle- 
wood  Connecting   R.  Co.,  115  111.  375, 


in  a  proceeding  by  one  railway  com- 
pany seeking  to  condemn  a  right  of 
way  across  the  tracks  of  another,  it  was 
held  that  notwithstanding  the  petitioner 
stipulated  to  put  down  at  its  own  ex- 
pense and  keep  in  good  repair  all  neces- 
sary frogs  and  crossings  for  its  main 
tracks,  across  the  tracks  of  the  other 
company,  the  defendant  company,  on 
the  assessment  of  the  damages  to  be 
paid,  had  the  right  to  show  the  jury 
that  the  value  of  its  road  and  its  ca- 
pacity to  do  business  would  be  impaired 
by  the  proposed  crossing. 

2.  Form  of  Action. — Landowner  whose 
property  has  been  taken  possession  of 
without  grant  or  condemnation  may 
maintain  ejectment,  injunction,  man- 
damus, prohibition  or  trespass  against 
the  wrongdoer.  Jones  v.  New  Orleans, 
etc.,  R.  Co.,  70  Ala.  227;  Illinois  Cent. 
R.  Co.  V.  Indiana,  etc.,  R.  Co.,  85  111. 
R.  Co.  V.  Menk,  4 
Green   Bay,  etc.,  R. 


211;  Omaha,    etc., 
Neb.  21;  Lyon  v. 
Co.,  42  Wis.  538. 
Partios  Plaintiff. 
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The  owner  of  an 
estate  in  fee  and  a  person  to  whom  he 
has  given  a  bond  for  a  deed  on  the  ful- 
fillment of  certain  conditions  may  both 
join  in  a  petition  for  damages  to  such 
estate  caused  by  the  taking  of  it  for 
railroad  purposes.  And  this  is  true 
although  the  conditions  of  the  bond 
have  not  been  performed.  Locks,  etc., 
Proprietors  v.  Nashua,  etc.,  R.  Corp., 
10  Cush.  (Mass.)  385. 

Ejectment  is  often  the  proper  remedy 
of  the  landowner.  Highland  Ave., 
etc.,  R.  Co.  V.  Matthews,  99  Ala.  24; 
Smith  V.   Chicago,   etc.,  R.  Co.,  67  111. 
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1.  In  General. 

a.  Complaint,  Declaration  op  Petition.' 

Form  No.  8397. 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Abbott,  44  Kan.  170.)* 

\{Venue  and  title  of  court  and  cause,  and  commencement  as  in  Form 

No.  5917.)]^ 


191;  Graham  v.  Columbus,  etc.,  R.  Co. 
27  Ind.  260;  Lake  Erie,  etc.,  R.  Co.  v. 
Kinsey.  87  Ind.  514;  Daniels  z/.  Chicago, 
etc.,  R.  Co.,  35  Iowa  129;  White  v. 
Wabash,  etc.,  R.  Co.,  64  Iowa  281; 
Chicago,  etc.,  R.  Co.  v.  Selders,  4 
Kan.  App.  497;  Shoemaker  v.  Cedar 
Rapids,  etc.,  R.  Co.,  45  Minn.  366; 
Madden  v.  Louisville,  etc.,  R.  Co., 
66  Miss.  258;  Cory  v.  Chicago,  etc., 
R.  Co.,  100  Mo.  282;  Hull  V.  Chicago, 
etc.,  R.  Co.,  21  Neb.  371;  McClinton 
V.  Pittsburg,  etc.,  R.  Co.,  66  Pa.  St. 
404;  Philadelphia,  etc.,  R.  Co.  v. 
Cooper,  105  Pa.  St.  239;  Tompkins 
V.  Augusta,  etc.,  R.  Co.,  33  S.  Car. 
2i6;  Owen  v.  St.  Paul,  etc.,  R.  Co.,  12 
Wash.  313;  Weisbrod  v.  Chicago,  etc. 
R.  Co.,  21  Wis.  602. 

For  a  form  of  a  complaint  of  this 
character  see  Form  No.  8115.  See  also 
the  title  Ejectment,  ante,  p.  279,  for 
forms  of  pleadings  in  actions  of  eject- 
ment, generally. 

Mandamus  is  a  proper  proceeding  on 
the  part  of  the  landowner  to  compel  a 
company  to  assess  damages  in  a  man- 
ner prescribed  by  such  company's 
charter.  McDowell  v.  Asheville,  112 
N.  Car.  747. 

For  forms  of  pleadings  and  proceed- 
ings connected  with  mandamus,  gener- 
ally, see  the  title  Mandamus. 

Trespass  is  a  proper  remedy  of  the 
landowner,  where  the  taking  of  his 
land  is  unlawful  and  without  compen- 
sation. Selma,  etc.,  R.  Co.  v.  Keith, 
53  Ga.  178;  Ligare  v.  Chicago,  etc.,  R. 
Co.,  160  111.  530;  Pittsburgh,  etc.,  R.  Co. 
V.  Swinney,  97  Ind.  586;  Birge  v. 
Chicago,  etc.,  R.  Co.,  65  Iowa  440; 
Atchison,  etc.,  R.  Co.  v.  Weaver,  10 
Kan.  344;  Adams  v.  Hastings,  etc.,  R. 
Co.,  18  Minn.  260;  Fore  z/. Western  North 
Carolina  R.  Co..  loi  N.  Car.  526;  Duck 
River  Valley  Narrow  Gauge  R.  Co. 
V.  Cochrane,  3  Lea  (Tenn.)  478;  Downs 
V.  Sjattle,  etc.,  R.  Co.,  5  Wash.  778; 
Rusch  V.  Milwaukee,  etc.,  R.  Co.,  54 
Wis.  136. 

Trespass  may  also  be  resorted  to 
by  the  landowner  for  continuance  of 
an   unlawful  occupation    of   his  prop- 


erty. Hall  V.  Pickering,  40  Me.  548; 
Dimmick   v.  Brodhead,  75  Pa.   St.  464. 

For  forms  of  pleadings  and  proceed- 
ings in  actions  of  trespass,  generally, 
see  the  title  Trespass. 

Trepass  on  the  case  may  be  resorted  to 
by  the  landowner  as  a  remedy  for  the 
recovery  of  consequential  damages  for 
an  injury  caused  by  the  exercise  of 
the  right  of  eminent  domain.  Louis- 
ville, etc.,  R.  Co.  V.  Ryan,  64  Miss.  399; 
Ringz/.  Mississippi  River  Bridge  Co.,  57 
Mo.  496;  Patent  v.  Philadelphia,  etc., 
R.  Co.,  17  Phila.  (Pa.) 291,  41  Leg.  Int. 
(Pa.)  224.  For  forms  of  pleadings  and 
proceedings  in  actions  of  trespass  on 
the  case,  generally,  see  the  title  Tres- 
pass ON  THE  C.A.SE. 

Writ  of  prohibition  has  been  held  to 
be  a  proper  remedy  of  the  landowner, 
where  the  commissioners  proceed  to 
assess  damages  under  a  statute  having 
no  adequate  provision  for  compen- 
sation for  lands  taken.  Connecticut 
River  R.  Co.  v.  Franklin  County,  127 
Mass.  50.  Also,  where  a  judge  exceeds 
his  powers  in  condemnation  proceed- 
ings. McConiha  v.  Guthrie,  21  W.  Va. 
134.  But  see  State  v.  Baker,  20  Fla. 
616;  State  V.  Southern  R.  Co.,  100  Mo. 
59;  Slate  V.  Columbia,  etc.,  R.  Co.,  i  S. 
Car.  46,  where  the  writ  was  refused. 
Consult  petition  partially  set  out  in  Mc- 
Coniha V.  Guthrie,  21  W.  Va.  136. 

For  forms  of  pleadings  and  proceed- 
ings relating  to  prohibition,  generally, 
see  the  title  Prohibition. 

1.  For  the  formal  parts  of  complaints, 
declarations  or  petitions,  generally,  see 
the  titles  Compl.a.ints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

2.  In  this  case  the  defendant  an- 
swered setting  up  valid  condemnation 
proceedings  as  shown  in  Form  No.  8401, 
infra,  to  which  answer  plaintiff  replied 
by  way  of  general  denial.  The  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff. 
The  judgment,  however,  was  reversed 
for  error  committed  in  excluding  cer- 
tain testimony. 

3.  The  matter  to  be  supplied  in  []  is 
not  found  in  the  reported  case,  but 
should  be  added  to  complete  the  form. 
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1.  That  he  had  been  for  more  than  a  year  past  the  legal  owner  and 
in  the  exclusive  possession  of  the  southeast  quarter  section  32,  town- 
ship 29  south,  range  4  west,  in  Sedgwick  county,  Kansas;  that  during 
^11  that  time  he'  had  used  and  occupied -said  land  incessantly  as  a 
homestead  and  place  of  residence  for  himself  and  family;  that  the 
defendant,  the  Chicago,  Kansas  6^  Western  Railroad  Company,  is,  and 
since  the  Slst  day  of  May,  iS86,  has  been,  a  corporation  duly  and 
legally  incorporated  and  doing  business  within  the  state  as  a  railroad 
corporation  under  the  laws  of  the  state  of  Kansas;  that  in  the  month 
oi  July,  jS86,  said  defendant,  by  its  employes  and  servants,  forcibly, 
wrongfully,  and  without  the  consent  of  plaintiff,  and  against  his  pro- 
test, entered  upon  said  land  and  constructed  its  line  of  railroad,  and 
in  process  thereof  making  upon  said  land  along  said  line  of  railroad 
large  embankments  and  excavations,  and  trampled  down  and 
destroyed  the  crops  and  grass  of  plaintiff  growing  on  said  land;  that 
about  August  1,  i?>86,  said  defendant  completed  said  line  of  railroad 
and  commenced  to  operate  the  same  by  running  thereon  daily  trains, 
carrying  on  a  general  business  and  railroad  traffic  through  plaintiff's 
land;  and  that  it  has  ever  since  and  does  now  continue;  that  by 
reason  of  the  aforesaid  acts  of  defendant,  plaintiff  has  sustained 
damage  to  his  land  in  the  sum  of  nine  hundred  dollars,  the  damage 
consisting  in  inconvenience  in  being  compelled  to  cross  and  recross 
said  railroad  in  going  to  and  from  his  farm,  pasture,  and  stock-water, 
all  of  which  are  located  on  said  land,  and  separated  from  his  dwelling 
by  said  railroad,  thus  causing  a  depreciation  in  the  actual  value  of 
said  land  in  the  sum  of  %900. 

2.  Plaintiff  says  that  defendant,  in  constructing  said  line  of  railroad 
and  operating  the  same  as  set  forth,  without  plaintiff's  consent  and 
against  his  protest,  forcibly  took  possession  of  and  appropriated  to  its 
own  use  and  still  retains  ten  acres  of  plaintiff's  said  land  of  the  value 
of  $^5  per  acre,  thus  causing  a  damage  to  plaintiff  in  the  sum  of 
^250. 

3.  Plaintiff  says  that  the  defendant  in  the  construction  of  said  rail- 
road trampled  down  and  destroyed  along  said  railroad,  against  plain- 
tiff's will,  gras§  and  corn  to  the  amount  oi  fifteen  acres,  and  of  the  value 
oi  fifty  dollars,  to  which  amount  plaintiff  has  sustained  damage  from 
the  hand  of  the  defendant;  further,  that  for  more  than  a  year  prior  to 
the  commencement  of  this  action,  he  has  been  an  actual  occupant  of 
said  land,  and  was  never  by  said  defendant,  or  any  other  person  or 
corporation  whatsoever,  given  any  written  notice  of  the  proposed 
construction  of  said  railroad  or  of  the  commencement  of  work 
upon  the  same,  or  in  any  manner  relating  thereto  as  provided  bylaw; 
that  plaintiff  has  never  been  allowed  by  any  person  or  corporation, 
or  by  said  defendant,  any  sum  whatever  for  his  land  so  appropriated 
for  any  damages  sustained  by  him  as  aforesaid;  that  no  proceedings 
whatever  were  taken  for  the  construction  of  said  railroad  until  the 
year  \?>86.  Plaintiff  demands  judgment  in  the  sum  oi%l,200,  and 
costs  of  suit.      [(Concluding  as  in  Form  No.  5911.^ 

1.  The  matter  to  be  supplied  in  [  ]  is  not  found  in  the  reported  case,  but 
should  be  added  to  complete  the  form. 
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Form  No.  8398. 

(Precedent  in  Ottawa,  etc.,  R.  Co.  v.  Larson,  40  Kan.  302.)' 

[( Venue  and  title  of  court  and  cause,  and  commencement  as  in  Form 
No.  6917  )]2  That  he  is  the  owner  of  lots  numbers  6,  7,  8,  and  9,  in 
block  31,  and  lots  number  ^  and  5,  in  block  3S,  all  in  the  Osage  Car- 
bon Company's  second  addition  to  Osage  City,  in  Osage  county,  state  of 
Kansas;  that  said  second  didid\t\on  is  duly  platted  of  record,  and  the 
streets  and  alleys  thereof,  including  F  street,  are  duly  and  lawfully 
dedicated  and  opened  to  the  public  as  such  streets  and  alleys,  and 
that  the  portion  of  said  second  addition,  embracing  plaintiff's  said 
lots,  is  within  the  corporate  limits  of  said  Osage  City;  that  plaintiff 
selected,  purchased,  improved,  occupied  and  cultivated,  and  now 
occupies  and  cultivates  said  lands  with  reference  to  and  for  the  pur- 
pose of  his  comfort,  convenience  and  profit  and  the  comfort  and 
convenience  of  his  family,  and  as  his  and  his  family's  homestead; 
that,  in  furtherance  and  pursuance  of  said  purposes,  he  has  improved 
said  lands  with  fences,  family  residence,  barns  and  other  necessary 
buildings,  with  fruit,  ornamental  and  other  trees,  shrubs  and  plants, 
all  at  an  aggregate  expense  to  him  of  ^00. 

And  plaintiff  says  that  the  defendant  is  a  railroad  corporation, 
duly  organized  under  the  laws  of  the  state  of  Kansas,  owning,  con- 
structing, occupying  and  operating  a  standard-gauge  railroad,  known 
and  styled  the  Ottawa,  Osage  City  &*  Council  Grove  Railroad;  that  said 


1,  Defendant  filed  an  amended  an- 
swer to  this  petition,  to  which  plain- 
tiff demurred.  Demurrer  was  properly 
sustained  as  to  the  second  defense,  but 
should  have  been  overruled  as  to  the 
third  defense. 

2.  The  matter  to  be  supplied  in  [  ] 
is  not  found  in  the  reported  case,  but 
should  be  inserted  to  complete  the 
form. 

Precedents  —  Kansas.  —  In  Chicago, 
etc.,  R.  Co.  V.  Ellis,  52  Kan.  41,  the 
first  count  in  plaintiff's  petition  al- 
leged: "  That  the  legal  title  to  said 
tract  of  land  was  at  the  date  of  said 
appropriation  and  still  is  owned  by 
Susan  A.  Ellis,  the  wife  of  this  plain- 
tiff; that  her  title  was  originally  ac- 
quired by  and  through  the  plaintiff, 
who  paid  the  consideration  therefor, 
and  was  and  is  held  in  trust  for  the  use 
and  benefit  of  plaintiff,  and  under  a 
valid  agreement  made  at  the  time  of 
such  conveyance  to  her,  that  he  should 
have  the  use  and  benefit  of  said  land, 
and  might  occupy  the  same  so  long 
as  he  should  live  or  should  desire 
the  same;  that  plaintiff's  interest  in 
the  land  taken  and  the  improvements 
thereon  was  at  the  date  thereof  $/oo. 
and  that,  by  reason  of  the  appropria- 
tion of  his  interest  in  the  land,  the  re- 


maining portion  thereof  was  damaged 
and  lessened  in  value  in  the   sum  of 


New  York. — In  Reed  v.  Canastota 
Northern  R.  Co.,  (Supreme  Ct.)  20 
N.  Y.  Supp.  241,  the  plaintiff  in  his 
complaint  alleged,  "  'that,  on  or  about 
the  month  of  June,  i?>86,  this  plain- 
tiff and  the  said  defendant,  by  its 
duly-authorized  agents,  servants,  or 
representatives,  entered  into  a  con- 
tract and  agreement,  whereby  said 
plaintiff  agreed  to  allow  said  de- 
fendant to  survey,  stake  out,  build, 
operate,  and  run  its  railroad,  cars,  and 
tracks  upon  and  over  said  plaintiff's 
lands  and  premises  in  the  town  of 
Vienna,  Oneida  county,  IV.  Y.,  where 
the  said  railroad  track  and  road  is  now 
laid  through  and  over  said  farm:  pro- 
vided, and  upon  condition,  and  for  a 
consideration,  that  said  defendant  pay 
to  said  plaintiff  the  sum  of  %i,8oo  in 
money,  and  upon  the  fyrther  consid- 
eration, stipulation,  and  condition  that 
said  defendant  would  build  its  station 
or  depot  at  which  trains  should  stop 
for  the  loading  and  unloading  of  pas- 
sengers and  freight,  and  the  accom- 
modation of  the  public,  upon  said 
plaintiff's  said  lands  and  premises,  in 
close  proximity  to  said  railroad  track, 
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railroad  is  by  defendant  located,  constructed  and  operated  on  and 
along  the  whole  of  F  street  in  said  second  addition  to  Osage  City, 
length  and  breadth,  and  on  and  along  the  south  line  and  front  of 
said  lots  Nos.  6,  7,  8,  and  9,  in  said  block  31,  and  on  and  along  the 
north  line  and  front  of  said  lots  4  and  5  in  block  38  of  said  second 
addition;  that  in  constructing,  locating  and  operating  said  rail- 
road on  and  along  said  street,  and  upon  and  along  said  lines  and 
fronts  of  said  lands  of  plaintiff,  defendant  has  dug  and  excavated 
large  and  deep  ditches  along  and  upon  said  street,  and  along  and 
upon  said  the  said  lines  and  fronts  of  plaintiff's  said  lands,  and  raised 
and  builded  a  great  elevation  along  and  upon  said  street,  and  along 
and  upon  the  said  lines  and  fronts  of  said  lands  of  plaintiff,  and  has 
laid,  fixed  and  fastened  along  and  upon  the  top  of  said  elevation,  for 
the  whole  length  thereof,  the  ties  and  track  of  said  railroad;  that 
thereby  defendant  has  wholly  occupied  and  destroyed  said  7^  street, 
length  and  breadth,  and  particularly  on  and  along  said  lines  and  fronts 
of  plaintiff's  said  lands  as  such  streets  and  highways;  and  that  said 
defendant  has  not  repaired,  amended  or  restored  said  street  or  any 
part  thereof,  or  sought,  undertaken  or  attempted  to  repair,  mend  or 
restore  said  street  or  any  part  thereof  to  its  original  or  to  any  con- 
dition, state  or  degree  of  usefulness  or  availability  as  such  street  or 
public  highway.  And  plaintiff  further  says  that  said  street  on  and 
along  said  lines  and  fronts  of  his  said  lands  is  the  only  means  of 
ingress  or  egress  to  his  said  lands,  or  appertaining  in  any  way  thereto. 


near  plaintiff's  hotel,  either  at  the  place 
known  as  the  "  Orchard  Lot  "  or  at  the 
place  where  plaintiff's  barns  now  are; 
and  said  defendant,  its  duly-authorized 
agents,  servants,  and  representatives, 
stipulated  and  agreed  to  pay  to  said 
plaintiff  said  sum  of  %i,8oo,  and  to 
build  said  station  or 'depot  as  aforesaid, 
either  at  said  Orchard  Lot  (so  called)L  or 
at  the  place  where  plaintiff's  said  barns 
are  situated  on  plaintiff's  premises  near 
his  hotel,  as  aforesaid;  at  which  station 
or  depot  trains  should  stop  for  the 
loading  and  unloading  of  freight  and 
passengers,  and  the  accommodation  of 
the  public,  as  heretofore  alleged  and  de- 
scribed and  not  otherwise  or  else- 
where. And  upon  said  considerations, 
and  upon  said  condition  that  said  de- 
fendant would  pay  said  money  and 
build  said  station  and  depot  for  the 
slopping  of  trains  as  aforesaid,  this 
plaintiff  made  said  agreement  and 
gave  his  consent  as  aforesaid.'  The 
complaint  further  alleged  that,  in  pur- 
suance of  such  agreement,  'said  de- 
fendant went  upon  said  plaintiff's  said 
land  and  premises,  and,  by  means  of  its 
agents,  servants,  and  representatives, 
staked  out,  surveyed,  dug  up,  trampled 
upon,  made  high  embankments  of 
earth,  and  piled  some  to  a  great  height, 


and  of  the  width  of  about  sixty-six 
feet,  and  extending  in  length  about 
nine  hundred  and  sixty-Jive  feet;  and 
upon  said  embankment,  which  is  at 
different  places  upwards  of  14.  feet  in 
height  and  level  at  the  top,  said  defend- 
ant, its  agents  and  servants,  have  laid, 
or  caused  to  be  laid,  ties  and  railroad 
tracks,  and  the  whole  of  said  structure 
made  as  aforesaid  extends  the  entire 
length,  and  through  plaintiff's  farm, 
dividing  said  farm  into  two  parcels, 
and  by  reason  of  said  embankments 
and  track,  and  the  fences  defendant 
caused  to  be  placed  upon  both  sides 
thereof,  *  *  *  plaintiff  has  been  de- 
prived of  the  use  of  his  said  land 
within  said  strip  heretofore  described, 
and  on  both  sides  thereof,  and  has 
been  deprived  of  the  free  use,  enjoy- 
ment, ingress  and  egress  to  and  from 
his  said  farm,  and  has  been  put  to 
great  trouble,  hindrance,  and  delay  in 
cultivating  his  said  lands,  and  planting, 
tilling  and  harvesting  his  crops,  and 
in  pasturing  his  cattle  and  live  stock. 
And,  by  reason  of  all  the  facts  and 
acts  of  defendant  aforesaid,  said 
plaintiff's  farm  was  greatly  depreciated 
in  value,  and  this  plaintiff  has  suffered 
and  sustained  damages,  as  he  verily 
believes,  to  the  amount  of  %^,ooo.'  " 
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And  he  further  says  that  the  location,  construction  and  operation 
of  said  railroad  by  said  defendant  as  hereinbefore  complained  of,  has 
destroyed,  injured  and  impaired  his  said  fences,  dwelling  house,  barns 
and  other  buildings  and  improvements  on  said  lands,  and  rendered 
them  useless,  untenable  and  unavailable,  and  has  rendered  said  lands 
and  premises  unfit,  undesirable  and  untenable  for  the  uses  and  con- 
veniences and  comforts  aforesaid,  to  his  damage  in  the  sum  of  %1,000. 
Wherefore  he  prays  judgment  against  said  defendant  for  said  sum 
of  %1,000,  his  damages  so  as  aforesaid  sustained.  [(jConcluding  as 
in  Form  No.  6917.)]^ 

Form  No.  8399. 

(Precedent  in  Pennsylvania  Co.  v.   Piatt,  47  Ohio  St.  367.)* 

[(^Commencement  as  in  Form  No.  5929. ')Y  The  plaintiffs,  Harvey 
P.  Piatt  and  Charles  H.  Scrtbner,  say  that  the  defendant,  the  Penn- 
sylvania Company,  at  the  times  hereinafter  mentioned,  was,  and  still 
is,  a  railroad  corporation,  created  and  organized  under  the  laws  of 
the  state  of  Pentisylvania,  and,  during  the  period  hereinafter  men- 
tioned, has  been  doing  business  in  Ohio,  and  managing  and  operating 
a  line  of  railway  partly  located  in  said  county  of  Lucas,  under  and  by 
virtue  of  the  laws  of  the  state  of  Ohio:  but  said  defendant  does  not 
now  have,  nor  has  it  ever  had,  power  under  the  laws  of  Ohio  to  appro- 
priate lands  for  railroad  purposes. 


1.  The  matter  to  be  supplied  in  [  ] 
is  not  found  in  the  reported  case,  but 
is  required  to  make  the  form  complete. 

2.  A  general  demurrer  to  this  peti- 
tion having  been  sustained,  the  case 
was  brought  on  error  to  the  supreme 
court  and  the  judgment  reversed  and 
the  case  remanded.  After  remanding, 
defendant  filed  certain  pleas  to  which 
plaintiffs  replied  generally,  also  setting 
up  new  matter.  Upon  issues  thus 
joined  plaintiffs  recovered.  The  judg- 
ment was  affirmed  both  in  the  circuit 
court  and  in  the  supreme  court. 

Precedent  —  Ohio.  —  In  Hatch  v.  Cin- 
cinnati, etc.,  R.  Co.,  18  Ohio  St.  93, 
the  plaintiff's  petition  is  set  out  in  sub- 
stance as  follows,  omitting  the  formal 
parts: 

"  I.  That  he  was,  on  \h&22doi  April, 
i86j,  had  been  previously,  and  has 
ever  since  continued  to  be,  seized  of  a 
certain  tract  of  land,  situated  in  the 
township  of  Delhi^  Hamilton  county 
(described),  containing  about  seventy- 
five  acres,  in  the  actual  occupancy  of 
the  plaintiff. 

That  said  land  is,  and  has  been  for 
many  years,  under  a  high  state  of  im- 
provement, and  occupied  by  plaintiff 
for  his  residence,  and  used  for  pur- 
poses of   cultivation,  and    had    special 


value  from  its  location,  extending  from 
the  Ohio  river  over  the  bottom  land  and 
up  and  over  the  hill  north  of  the  same, 
and  having  the  convenience  of  a  mac- 
adamized country  road  laid  oat  and 
constructed  from  the  city  of  Cincinnati, 
west  through  said  land  near  the  base 
of  the  slope  of  the  hill.  And  many 
years  ago  the  Whitewater  Canal  Com- 
pany {a.  corpora.iion  of  this  state,  having 
the  franchise  to  construct  and  operate 
a  canal),  acquired  the  right  to  make, 
and  did  make,  a  canal  through  said 
lands,  running  parallel  with  the  Ohio 
river,  and  south  of  said  macadamized 
road,  and  the  water  of  said  canal  be- 
came and  was  convenient  and  valuable 
in  the  use  of  said  lands  of  plaintiff. 

And  afterward,  to  wit,  in  the  month 
of  April,  in  the  year  i86j>,  the  defend- 
ant, having  wrongfully  procured  and 
induced  the  canal  corporation  to  aban- 
don its  canal  (for  the  sole  purpose  and 
use  of  which  it  had  acquired  from 
plaintiff  its  right  of  way  through  his 
lands),  and  also  to  surrender  or  aban- 
don its  franchise,  proceeded  wrongfully 
to  take  possession  of  a  part  of  the  lands 
of  the  plaintiff,  and  to  locate  and  con- 
struct a  railway  over  and  upon  the 
same  without  having  acquired  the  right 
to  do  so  from  plaintiff. 


7  E.  of  F.  P.— 44. 
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Plaintiffs  further  say,  that  in  the  year  i85i,  one  William  Olive  was^ 
and  for  some  time  prior  thereto  had  been,  the  owner  in  fee  simple  of 
the  following  described  lands,  to  wit:  Lot  thirteen  {IS)  in  the  sub- 
division of  fractional  sections  one  and  twelve^  town  /<?«,  south,  range 
sei^en,  east,  and  of  river  tracts  eighty-six  (86')  and  eighty-seven  (87),  in 
the  twelve  mile  reserve  at  the  foot  of  the  Rapids  of  the  Miami  of 
Lake  Erie,  Lucas  county,  Ohio. 

That  while  the  said  Oliver  was  the  owner  of  said  lot  as  aforesaid, 
and  on  the  28th  day  of  February,  a.  d.  i85i.  The  Toledo,  Nortvalk  <5r* 
Cleveland  Railway  Company,  z.  corporation  created  under  and  by  virtue 
of  the  laws  of  Ohio,  for  the  purpose  of  constructing  and  operating  a 
line  of  railway  in  said  state,  instituted  proceedings  in  the  Court  of 
Common  Fleas  of  said  county,  to  appropriate  and  condemn  for  its 
uses  as  such  railroad  corporation,  a  portion  of  said  lot  thirteen.  Such 
action  was  had  therein  that  a  portion  of  said  lot,  being  a  strip  of  land 
one  hundred  feet  in  width  and  about  twelve  hundred  feet  in  length, 
extending  entirely  across  said  lot  on  the  westerly  side  thereof,  was 
appropriated  by  said  last  mentioned  railroad  company  for  its  uses 
aforesaid;  but  no  compensation  for  said  lands  so  appropriated  was 
awarded  or  paid  to  said  owner  thereof. 

That  shortly  after  said  appropriation,  and  in  virtue  thereof,  said 
The  Toledo,  Norwalk  &^  Cleveland  Railway  Company  constructed  along 
and  upon  the  westerly  yf/"/y  feet  of  said  strip  of  ground,  a  railroad 
track,  and  continued  thereafter  to  run  their  cars  over  the  same  until 
said  company  was  merged  by  consolidation,  under  the  statutes  of 
Ohio,   into  the  Lake  Shore  &"  Michigan  Southern  Railway   Company.^ 

And  the  defendant,  in  the  construe-  which  amount  in  value  he  asks  judg- 

tion  of  its  railway  over  plaintiff's  land,  ment." 

let  the  water  off  from  the  canal,  and  It  was  held  that  the  plaintiff  had  a 
made  excavations  and  embankments  right  to  recover  under  his  complaint, 
on  plaintiff's  lands,  and  took  and  ap-  The  case  was  reversed,  however,  for 
propriated,  for  the  purpose  of  its  rail-  error  in  the  judge's  charge  to  the  jury, 
way,  not  only  plaintiff's  ground  which  but  no  objections  were  raised  to  the 
had  been  previously  used  for  the  pur-  form  and  sufficiency  of  the  pleading, 
pose  of  the  canal,  but  also  other  and  The  court  in  effect  decided  that  where 
adjacent  ground,  to  the  extent  of  about  an  entire  tract  of  land  has  been  cut 
twelve  feet  wide  and  fourteen  hundred  asunder  by  an  appropriation  of  an  ease- 
feet  in  length;  and  defendant  is  now  ment  upon  it  by  a  canal  company,  for 
operating  its  railway  over  plaintiff's  the  purpose  of  a  canal,  and  this  ease- 
land,  and  using  the  strips  of  ground  so  ment  is  afterward  transferred  by  the 
taken  for  the  purposes  of  its  railroad,  canal  company  to  a  railroad  company, 
wrongfully  and  to  the  great  inconveni-  for  the  purpose  of  a  railroad,  and  the 
ence  and  injury  to  plaintiff  in  the  use  latter,  in  the  construction  of  its  railroad, 
and  enjoyment  of  his  lands.  throws  up  embankments  or  excavates 

The  defendant  has  also,  by  the  con-  cuts  across  a  common  public  highway 

struction  of  the  railway,  deprived  plain-  skirting  the  tract,  and  constituting  the 

tiff  of  the  convenient  and  valuable  use  only  convenient  medium  of  access  be- 

of  the  water  of  the  canal,  and  created  tween  the  parcels  into  which  the  tract 

inconvenience  and  danger  in  the  use  of  has  been  severed,  the  increased  incon- 

the    macadamized    country    road    on  venience  and  danger  of  access  thus  oc- 

plaintiff's  lands;  and  the  plaintiff  avers  casioned  between  the  two  parts  of  the 

that    he    has    been   damaged   by   the  tract  are  peculiar  to  the  owner  of  the 

wrongful  acts  of  the  defendant   in  the  tract   in    the  use   of  his  property,  not 

premises  to  the  amount  of  seven  thou-  common  to  the  public  at  large,  and  for 

sand  five  huyidred  6iO\\2^x%,  ^%\\m2X&A\vi  this    increase    of    inconvenience    and 

the  gold  coin  of  the  United  States;   for  danger  he  was  entitled  to  compensation. 
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which  last  mentioned  company  became  the  successor  and  was  and  is 
vested  with  the  rights,  property  and  franchises  of  said  The  Toledo^ 
Norwalk  6^  Cleveland  Railway  Company;  and  has  since  continued  to 
run  its  cars  over  said  track  so  constructed  along  and  upon  the 
westerly  y?/7)'  feet  of  said  strip  of  land  appropriated  as  aforesaid;  but 
neither  the  said  The  Toledo,  Norwalk  &>  Cleveland  Railway  Company, 
nor  the  said  The  lake  Shore  6^  Michigan  Southern  Railway  Cofjipatiy 
has  ever  made  use  of  any  portion  of  said  strip  of  land  lying  east  of 
the  centre  line  thereof;  nor  has  either  of  said  railroad  companies 
ever  had  any  interest  in  said  lands  except  as  acquired  by  said  appro- 
priation. 

Plaintiffs  further  say,  that  after  the  said  appropriation  the  said 
William  Oliver  departed  this  life  intestate,  seized  in  fee  of  said  lot 
thirteeti,  leaving  one  Harriet  O.  Hall  h\s  only  child  and  heir-at-law; 
who  thereupon  became  and  was  seized  in  fee  of  said  lot,  subject  only 
to  the  rights  acquired  by  said  railroad  company  under  and  by  virtue 
of  said  proceedings  to  appropriate.  And  being  so  seized  in  fee,  the 
said  Harriet  O.  Hall,  on  the  'ZBth  day  of  September,  a.  d.  iS69,  by  her 
deed  of  that  date  duly  executed,  acknowledged  and  delivered,  con- 
veyed to  these  plaintiffs  all  of  said  lot  thirteen,  including  said  strip  of 
ground  one  hundred  feet  in  width,  subject,  however,  to  the  rights 
acquired  therein  by  said  railway  company  as  aforesaid;  but  excepting 
a  portion  of  said  lot  off  the  southerly  end  thereof,  and  easterly  of  the 
centre  of  the  River  Road,  so  called,  -containing  five  and  5612-10000 
acres,  which  had  been  before  that  time  conveyed  to  one  Stillman 
Broiun.  And  plaintiffs  say,  that  under  and  by  virtue  of  said  convey- 
ance they  therefore  became  and  have  ever  since  been  vested  with  the 
full  title  and  estate  in  and  to  said  premises,  in  their  own  right  and  in 
trust,  and  they  thereupon  entered  upon  and  have  ever  since  been 
possessed  thereof,  subject  only  to  the  rights  of  said  railroad  com- 
pany acquired  as  aforesaid. 

Plaintiffs  further  say  that  about  the  month  of  September,  a.  d. 
i87^,  or  shortly  thereafter,  the  defendant,  the  said  Pennsylvania 
Company,  wrongfully  and  unlawfully,  under  a  pretended  license 
obtained  from  the  said  The  Lake  Shore  6^  Michigan  Southern  Rail- 
way Company,  entered  upon  so  much  of  said  strip  of  ground  one 
hundred  feet  in  width,  appropriated  as  aforesaid,  as  lies  easterly  of 
the  centre  line  thereof,  and  proceeded  to,  and  did  dig  and  excavate 
the  same  along  and  upon  said  lot  for  the  entire  length  thereof,  and 
proceeded  to,  and  did  lay  down  and  construct  thereon  a  railway 
track,  and  have  ever  since  been,  and  now  are,  engaged  in  running  their 
passenger  and  freight  trains  of  cars  daily,  and  many  times  each  day, 
along  and  over  the  same;,  that  on  the  l^th  day  oi  January,  a.  d.  i87-4, 
the  said  Pennsylvania  Company  entered  into  a  contract  in  writing  with 
the  said  The  Lake  Shore  &"  Michigan  Southern  Railway  Company,  a 
copy  of  which  is  hereto  attached,  marked  "^,"  and  made  a  part  of 
this  petition,  whereby  it  was  agreed,  among  other  things,  between 
said  companies,  that  for  the  consideration  of  $7,500,  to  be  paid  by 
defendant  to  said  The  Lake  Shore  &>  Michigan  Southern  Railway  Com- 
pany, and  upon  certain  other  considerations  in  said  agreement  men- 
tioned, the  said  last  mentioned  company  abandoned  to  the  defendant, 
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and  undertook  to  permit  and  license  the  defendant  to  use  and  per- 
petually occupy  for  its  said  railroad,  a  strip  twenty-five  feet  in 
width,  part  of  said  strip  of  one  hundred  feet  in  width,  lying  east  of 
and  adjoining  the  centre  line  of  said  last  mentioned  strip,  along  the 
entire  length  thereof;  and  also  assumed,  for  the  consideration  afore- 
said, to  grant  to  defendant  certain  other  rights  and  privileges  in  the 
lands  and  easements  of  said  The  Lake  Shore  (Sr*  Michigan  Southern 
Railway  Company.  The  portion  of  said  lot  so  abandoned  by  said  last 
mentioned  company  to  the  defendant,  is  shown  in  the  plat  or  dia- 
gram attached  to,  and  forming  part  of  said  Exhibit  "^4,"  and  made 
a  part  of  this  petition.  And  plaintiffs  say,  that  the  defendant  claims, 
under  and  by  virtue  of  said  contract  with  the  said  The  Lake  Shore 
&"  Michigan  Southern  Railway  Company^  to  have  acquired  the  right 
to  use  and  occupy  said  strip  of  ground  for  its  said  railroad  purposes, 
during  its  will  and  pleasure. 

And  plaintiffs  aver  that  by  the  abandonment  as  aforesaid  of  the 
easterly  yf/Vy  feet  of  said  strip  of  ground  by  the  said  The  Lake  Shore 
6^  Michigan  Southern  Railway  Company,  and  of  the  portion  thereof 
occupied  by  defendant  as  aforesaid,  the  said  easement  therein  of  the 
said  last  mentioned  company  acquired  by  said  appropriation  thereof, 
has  ceased  and  terminated;  that  defendant  has  acquired  no  right  in 
and  to  any  portion  of  said  lot  under  said  contract  with  said  company, 
or  otherwise,  and  all  its  said  acts  are  in  violation  of  the  rights  of 
plaintiffs  as  the  said  owners  of  said  premises;  and  plaintiffs  aver  that 
that  portion  of  said  lot  so  abandoned  to  and  occupied  by'defendants, 
as  aforesaid,  is  of  the  value  of  tefi  thousand  dollars. 

Plaintiffs  further  say,  that  said  lot  thirteen  extends,  on  the  west, 
to  the  thread  of  the  channel  of  the  Maiimee  river,  and  embraces  the 
easterly  shore  of  said  Maumee  river  for  a  distance  of  about  tivelve 
hundred  feet;  that  as  the  owners  of  that  portion  of  said  lot  thirteen 
conveyed  to  them  as  aforesaid,  they  are  invested  with  the  title  to 
and  ownership  of  said  river  front,  extending  to  the  thread  of  the 
channel  of  said  river,  as  aforesaid,  and  all  the  rights  and  privileges 
connected  therewith  attaching  thereto;  and  but  for  the  said  wrong- 
ful and  unlawful  acts  of  the  defendant  hereinbefore  complained  of, 
the  said  property,  rights  and  privileges  of  the  plaintiffs  would  be  of 
great  value. 

Plaintiffs  say  that  the  said  excavations  made  by  the  defendant,  as 
aforesaid,  are  of  great  depth,  and  extend  entirely  across  the  said  lot 
thirteen,  at  the  westerly  side  of  the  River  Road,  so  called,  and  are 
within  a  short  distance  of  said  river  front  of  the  plaintiffs  for  said 
distance  of  about  twelve  hundred  feet;  that  said  railroad  track  of 
defendant  is  constructed  upon,  and  operated  along  that  portion  of 
said  lot  excavated  as  aforesaid,  at  a  different  grade  from  that  of  the 
tracks  of  said  The  Lake  Shore  ^Michigan  Southern  Railway  i  ompany; 
and  by  reason  of  the  premises  aforesaid  all  communication  i'tetween 
said  river  front  and  the  remainder  of  plaintiffs'  said  premises  is  i  "t 
off  and  destroyed;  that  in  consequence  of  said  wrongful  and  unlawful 
acts  of  the  defendant,  and  of  the  proposed  maintenance  thereon  of 
defendant's  said  line  of  railway  as  aforesaid,  the  usefulness  and  value 
of  plaintiffs'   said   river  front,   and   of  the   remainder  of  their   said 
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premises  have  been  and  are  greatly  injured  and  impaired  and  depre- 
ciated; and  plaintiffs  aver  that  they  have  sustained  damages  by 
reason  of  the  premises  aforesaid  in  the  sum  oi  fifty  thousand  iS.o\\3X%. 
Wherefore  plaintiffs  pray  judgment  against  the  defendant  for  the 
sum  of  sixty  t/iousand  dol\a.rs;  and  for  all  other  proper  relief.  [(C<?«- 
cluding  as  in  Form  No.  5929.)Y 

b.  Answer  or  Plea.* 
(1)  Setting  Up  Authority  Under  City  Ordinance. 

Form  No.  8400. 

(Precedent  in  Ottawa,  etc.,  R.  Co.  r.  Larson,  40  Kan.  303.) 

[(^Venue  and  title  of  court  and  cause  as  in  Form  No.  1325.^]^ 

1.  Now  comes  the  defendant,  and  for  its  amended  answer  to  the 
plaintiff's  petition,  denies  each  and  every  material  allegation  therein 
contained,  except  as  hereinafter  directly  admitted. 

2 .  (  Second  defense.  )2 

3.  For  a  third  and  further  defense,  the  defendant  admits  that  it  is 
a  corporation,  and  is  engaged  in  the  operation  of  a  railroad  into  and 
through  the  county  of  Osage,  and  over  and  upon  F  street  in  the  city 
of  Osage  City,  in  Osage  county,  state  of  Kansas;  and  the  defendant 
says,  that  the  said  ordinance,  number  166,  entitled. "An  ordinance 
granting  the  right-of-way  to  the  Ottawa,  Osage  City  &  Council 
Grove  Railroad  Company,  through  the  city  of  Osage  City,  Osage 
county,  state  of  Kansas,"  which  was  passed  and  approved  October  31, 
1885,  and  which  was  duly  published,  and  was  at  the  time  complained 

1.  The  matter  to  be  supplied  within  alleged  in  the  second  subdivision  of 
[  ]  is  not  found  in  the  reported  case,  but  plaintiff's  complaint;  but  avers  that  said 
should  be  inserted  to  complete  the  form,  plaintiff  voluntarily  gave  such  right  of 

2.  For  the  formal  parts  of  answers  or  way  to  this  defendant  in  consideration 
pleas,  generally,  see  the  titles  Answers  of  the  building  and  operating  said 
IN  Code  Pleading,  vol.  I,  p.  799;  Pleas,  railroad,   and  in    consideration  of   the 

Answer  to  complaint  to  recover  dam-  enhanced  value  of  this  plaintiff's  prem- 

ages    for    appropriation    of    lands    for  ises.  by  reason  thereof.  *  *  *  That,  by 

railroad  purposes  is  set  out  in  Hatch  v.  the  terms  of  said  contract,  the  plaintiff 

Cincinnati,  etc.,  R.  Co.,  iS  Ohio  St.  95.  agreed,  upon  the  performance  and  ful- 

Precedent  —  Entry  under  Agreement. —  fillment  of  said  conditions  and  cove- 
In  Reed  v.  Canastota  Northern  R.  Co.,  nants  by  this  defendant,  to  execute  and 
(Supreme  Ct.)  20  N.  Y.  Supp.  242,  to  deliver  to  it  a  good  and  sufficient  deed 
plaintiff's  complaint,  set  out  supra,  of  conveyance  of  the  premises  described 
note  2,  p.  687,  defendant  filed  an  in  plaintiff's  complaint,  and  now  occu- 
answer  alleging  that  "  defendant  ad-  pied  by  this  defendant."  In  this  case 
mits  that  it  went  into  possession  of  the  a  finding  of  the  existence  of  an  agree- 
premises  described  in  plaintiff's  com-  ment  on  the  part  of  the  company  to  pay 
plaint  under  an  agreement  for  the  pur-  eighteen  hundred  dollars  for  a  right  of 
chase  thereof,  which  agreement  has  way  was  held  to  be  against  the  weight 
been    fully  performed  on    the  part  of  of  the  evidence. 

this  defendant,  but  denies  that  the  con-  Beplication  to  answer  to  a  petition  to 

sideration  for  said  premises  was  $/,&>o,  recover  compensation  for  land  appro- 

or  that  this  defendant,  its  agents,  ser-  priated  for  railroad  purposes  is  set  out 

vants,    or    representatives,    agreed     to  in  Hatch  v.  Cincinnati,  etc.,  R.  Co.,  18 

pay  such    amount,    or   any  other  sum  Ohio  St.  97. 

of   money,    in  consideration    for    such  3.  Demurrer  to  the  second   defense 

entry,     or    for    any   of    the    purposes  was  properly  sustained. 
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of  in  plaintiff's  petition,  and  is,  a  valid  ordinance  of  said  city, 
granted  to  the  defendant  a  right-of-way  to  construct,  operate  and 
maintain  its  railroad  track  and  such  turnouts,  switches  and  side- 
tracks as  are  essential  and  necessary  to  the  transaction  of  the  busi- 
ness of  said  company  upon  said  i^street,  and  the  right  to  make  drains 
along  the  said /^street,  and  to  run  cars,  trains  and  engines  upon  such' 
right-of-way,  and  under  the  authority  conferred  by  said  ordinance, 
this  defendant  has,  in  a  proper  and  legal  manner,  constructed  its 
track  on  said  F  street  in  said  city,  and  runs  its  cars,  trains  and 
engines  upon  said  street,  and  made  necessary  alterations  of  the  sur- 
face of  the  street,  and  has  not  unnecessarily  impaired  the  usefulness 
of  said  street  for  public  travel  and  access  to  the  abutting  lots.^ 
[(^Signature  of  defendant' s  attorney. y\^ 

(2)  Setting  Up  Authority  Under  Condemnation  Proceedings. 

Form  No.  8401. 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Abbott,  44  Kan.  172.)' 

[(  Venue  a?id  title  of  court  and  cause  as  in  Form  No.  1325.y\^ 

1 .  (  General  denial. ^'^ 

2.  That  the  Chicago,  Kansas  6r*  Western  Railroad  Company  was  formed 
by  consolidation  of  the  Leroy  &"  Western  Railway  Company,  and  several 
other  companies;  the  agreement  of  consolidation  being  duly  ratified 
and  filed  in  the  office  of  the  secretary  of  state  of  the  state  of  Kansas, 
the  agreement  being  entered  into  on  the  1st  day  oi  June,  1886;  that 
the  Leroy  of  Western  Railway  Company  was,  at  the  time  stated,  and 
prior  to  June  1,  1886,  a  railroad  company  duly  organized  and  exist- 
ing under  the  laws  of  the  state  of  Kansas,  and  authorized  to  build  a 
line  of  railroad  through  Sedgwick  county,  Kansas,  and  that  on  the  15t/i 
day  of  March,  1886,  it  made  application  to  the  Hon.  T.  B.  Wall, 
judge  of  the  district  court  of  Sedgwick  county,  for  the  appointment  of 
commissioners  to  appraise  lands  along  the  line  of  its  railroad,  and 
make  appraisement  and  assessment  of  damages  for  lands  taken  as  a 
right  of  way,  etc.,  as  required  by  law,  and  the  judge  appointed  three 
commissioners  as  required    by  law;   that   said    commissioners  gave 

1.  The  decision  in  the  lower  court  the  13th  day  of  December,  1886,  but 
sustaining  a  demurrer  to  the  third  de-  this  was  after  the  time  fixed  by  statute, 
fense  was  overruled  upon  a  hearing  in  We  cannot  see  how  this  would  affect 
the  supreme  court.  the  defendant    in  error,  but  it  is  plain 

2.  The  matter  to  be  supplied  in  []  is  that  it  might  affect  the  rights  of  third 
not  found  in  the  reported  case,  but  parties  if  they  intervened  intermediate 
should  be  inserted  to  complete  the  the  expiration  of  the  ten  days  and  the 
form.  date  of  the  actual  filing.   *  *  *  The  fail- 

3.  The  case  was  reversed  because  of  ure  of  the  railroad  company  to  file  a 
error  in  excluding  evidence,  no  objec-  certified  copy  of  the  commissioners'  re- 
tion  being  made  to  the  pleadings.  port  with  the    register  of  deeds  within 

In  this  case  the  defendant  failed  to  the    time  prescribed  by  the  statute  did 

file  in  the  office  of  the  register  of  deeds  not  in   this  case   injuriously  affect  the 

a  certified  copy  of  the  commissioners'  landowner,  or   prejudice   his  rights  in 

report  within  ten  days  as   required  by  any  way." 

law.     The  court  says:  "  The  fact  is  that        4.  For  forms  of  general    denials  see 

a  certified  copy  of  the  report  was  filed  the  title  Answers  in  Code    Pleading, 

in  the  oflSce  of  the  register  of  deeds  on  vol.  I,  p.  799. 
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due  notice  as  required  by  law;  that  on  the  26th  day  of  April,  iS86,  in 
pursuance  of  such  notice,  they  proceeded  to  view,  survey  and  assess 
damages  for  a  right-of-way  through  the  land  described  in  plaintiff's 
petition,  and  damages  to  the  land  not  taken,  and  damages  to  the 
crops  on  said  land,  in  the  aggregate  sum  of  ^141.50;  that  the  report 
of  said  commissioners  was  filed  and  recorded  in  the  office  of  the 
county  clerk  of  said  county  on  the  39//i  day  of  April,  i886;  and  on 
said  day  the  said  the  Leroy  &=  Western  Raihuay  Company  deposited 
said  sum  of  %lJf.l.50  with  the  county  treasurer  of  said  county  for  the 
owners  of  said  land;  that  the  application  and  appointment  of  said 
commissioners  were  duly  recorded  in  the  office  of  the  register  of 
deeds  of  said  county  on  the  15th  ddij oi March,  iS86;  that  said  award 
for  damages  to  said  land  has  never  been  set  aside,  vacated,  or  ap- 
pealed from,  and  is  in  full  force  and  effect.  [(^Concluding  with  signa- 
ture of  defendanf  s  attorney. ^^ 


1.  The  matter  to  be  supplied  in  [  ]  is     except   timber,  within   said  limits,    to 


the    reported   case,  but 
inserted    to    complete    the 


not  found 
should  be 
form. 

Another  Precedent.  —  A  good  plea  set- 
ting up  valid  condemnation  proceed- 
ings is  set  out  in  Hueston  v.  Eaton,  etc., 
R.  Co.,  4  Ohio  St.  685,  as  follows, 
omitting  the  formal  parts: 

"  For  a  further  plea  the  defendant 
comes  and  says,  that  the  plaintiff  ought 
not  to  maintain  his  action  against  it, 
because,  by  virtue  of  the  power  and 
authority  conferred  upon  it  by  an  act 
of  the  general  assembly  of  the  State  of 
Ohio,  enacted  on  the  7th  day  of  March, 
T351,  entitled  '  an  act  to  amend  and 
consolidate  the  several  acts  relating  to 
the  Eaton  and  Hamilton  Company,' 
which  said  act  was  afterward,  to-wit, 
on  the  first  day  of  April,  a.  d.  iSj"/,  at 
Eaton,  in  the  county  of  Preble,  and 
State  of  Ohio,  to  wit.  at  Butler  county 
aforesaid,  accepted  by  the  board  of 
directors  of  said  Eaton  and  Hamilton 
Railroad  Company,  by  a  journal  entry 
to  that  effect,  regularly  made  upon 
the  journal  of  the  proceedings  of  said 
company.  The  said  defendant  did 
heretofore,  on  the  20th  of  April,  185-/, 
enter  upon  the  lands  of  the  plaintiff, 
for  the  purpose  of  examining  and  sur- 
veying the  line  of  the  said  railroad, 
and  the  said  defendant  then    and  there 


make  and  construct  said  railroad;  and 
to  restore  the  crossing  of  the  turnpike 
over  the  said  railroad,  the  same  to  be 
used  as  a  way  and  bed  for  said  railroad, 
of  the  width  of  one  hundred  feet,  with 
grades,  excavations,  embankments, 
drains,  and  culverts;  allowing  the  said 
plaintiff,  his  heirs  and  assigns,  to  pass 
and  repass  over  the  same  in  a  reason- 
able manner,  not  interfering  with  the 
rights  and  interest  of  said  company. 
And  the  said  defendant  further  says, 
that  upon  the  making  of  said  appro- 
priation, the  defendant  did  forthwith, 
on  the  loth  day  oi  July  ,  1857,  file  with 
the  clerk  of  the  court  of  common  pleas 
of  said  county  of  Butler,  a.  description 
of  the  rights  and  interest  so  appro- 
priated, as  such  description  remaining 
on  file  in  the  office  of  said  clerk,  will 
fully  and  at  large  appear.  And  said 
defendant  further  says,  that  the  said 
railroad  company  did,  upon  making 
the  appropriation  aforesaid,  to  wit,  on 
the  fith  dsiy  off uly,  iSj/,  deliver  to  the 
said  Thomas  Hueston,  a  copy  of  the 
said  act  or  instrument  of  appropriation, 
and  that  thereupon,  the  court  of  com- 
mon pleas  of  Butler  county  not  being 
then  in  session,  Nehemiah  Wade,  Esq., 
one  of  the  judges  of  said  court,  did, 
upon  the  application  of  the  defendant 
(of  which  application   the  said  Thomas 


ascertained  that  it  was  necessary  to  ap-  Hueston  had  due    notice),   by  his  war- 

propnate,  and   did    appropriate,  to  the  rant  duly  issued,  appoint  ^i?ro«j  y^w^/^-r- 

use  of  said  company,  a  strip  of  land /oo  son,   fames     IV.     Cochran      and     Giles 

feet  wide,  through   the  plaintiff's  land,  .^?V-4rtrrt'.y,  Mr^i- disinterested  freeholders 

for  the  distance    of  ^,402  feet,  more  or  of  the  said  county  of  Butler,  toaporaise 

less,  containing   twelve  and  four-tenths  the    damages    which    the  said    Thomas 

acres,  more  or   less,  with  the   privilege  Hueston    would   sustain,    by  reason   of 

of    removing    and    using    a   sufficient  the  appropriation  of  the  premises  and 

quantity   of  earth   and  other  material,  rights    aforesaid,    of    which    appoint- 
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2.  For  Injunction.! 


ment  the  said  Hueston  had  due  notice. 
And  defendant  further  says,  that  by 
virtue  and  in  pursuance  of  the  com- 
mand of  the  warrant  aforesaid,  after- 
ward, on  the  14th  day  oi  July,  iSji,  the 
said  freeholders  having  been  first  duly 
sworn,  at  the  time  and  place  named  in 
the  warrant,  and  having  fully  heard 
the  parties,  did,  on  actual  view  and 
upon  full  consideration  of  the  premises, 
appraise  the  value  of  the  land  of  the 
said  Thomas  Hueston,  so  appropriated 
and  taken  for  the  use  of  said  defend- 
ant's railroad,  at  the  sum  of  nitie  hun- 
dred and  thirty  dollars,  and  the  damage 
done,  by  reason  of  said  railroad  to  the 
said  tract  of  land,  at  three  hundred  and 
seventy-eight  dollars — making,  together, 
the  sum  of  thirteen  hundred  and  eight 
dollars;  and  the  said  freeholders  ap- 
praised the  benefits  which  would  accrue 
to  said  tract  of  land,  by  the  construc- 
tion of  said  railroad,  at  three  hundred 
dollars,  and  the  difference  being  one 
thousand  and  eight  dollars,  the  said  free- 
holders assessed  that  sum  as  the  dam- 
ages of  the  said  Thomas  Hueston  in  the 
premises,  and  made  return  of  the  same, 
under  their  hands  and  seals,  to  the 
clerk  of  the  court  of  common  pleas  of 
Butler  county,  by  whom  the  same  was 
duly  filed  and  recorded. 

And  the  defendant  further  says,  that 
the  said  railroad  company  paid  into 
the  hands  of  the  said  clerk,  to  and 
for  the  use  of  the  said  Thomas  Hueston, 
on  the  i8th  ol  July,  iSj/.  the  sum  of 
one  thousand  and  eight  dollars,  as  his 
damages  aforesaid.  And  thereupon, 
by  virtue  of  the  provision  of  the 
said  act,  it  became  and  was  lawful  for 
the  said  defendant  to  hold  the  interest 
in  the  lands  and  materials  aforesaid." 
The  lower  court  sustained  this  plea, 
which  ruling  was  affirmed  in  the 
supreme  court,  the  court  holding  that 
the  owner  of  land  regularly  appro- 
priated to  the  use  of  a  railroad  com- 
pany under  proper  condemnation 
proceedings  instituted  by  the  company, 
under  laws  providing  therefor,  is 
barred  of  the  common-law  remedy  to 
sue  for  and  recover  damages  he  may 
have  sustained  by  the  entry  of  the 
company  and  the  construction  of  their 
road  upon  such  lands. 

1.  Injanction  is  the  proper  remedy  of 
the  landowner  to  restrain  the  company 
from  unlawful  interference  with  his 
land.     Organ  v.  Memphis,  etc.,  R.  Co., 


51  Ark.  235;  Denver,  etc.,  R.  Co.  v. 
Denver  City  R.  Co.,  2  Colo.  673;  En- 
field Toll  Bridge  Co.  v.  Hartford,  etc., 
R.  Co.,  17  Conn.  40;  Payne  v.  Kansas, 
etc.,  R.  Co.,  46  Fed.  Rep.  546;  Central 
R.  Co.  V.  Pennsylvania  R.  Co.,  31  N, 
J.  Eq.  475;  Murdock  v.  Prospect  Park, 
etc.,  R.  Co.,  73  N.  Y.  579;  Moorhead 
V.  Little  Miami  R.  Co.,  17  Ohio  340; 
Pennsylvania  R.  Co.'s  Appeal,  115  Pa. 
St.  514;  Semple  v.  Cleveland,  etc.,  R. 
Co.,  172  Pa.  St.  369;  Bird  v.  Wilming- 
ton, etc.,  R.  Co.,  8  Rich.  Eq.  (S.  Car.) 
46. 

For  forms  of  pleadings  and  proceed- 
ings connected  with  injunctions,  gen- 
erally, see  the  title  Injunctions. 

Precedents.  — ^'In  Davis  v.  La  Crosse, 
etc.,  R.  Co.,  12  Wis.  17,  the  complaint 
of  the  plaintiff  alleged  in  substance 
that  he  "  was  a  resident  of  the  state  of 
Wisconsin;  that  during  the  summer 
and  fall  of  iSj^,  and  the  following 
winter  and  spring,  the  La  Crosse  and 
Milwaukee  Railroad  Company  entered 
upon  certain  real  estate,  of  which  the 
plaintiff  was  seized  in  fee,  of  the  value 
of  %j,ooo,  being  lots  j  and  14  in  block 
j>,  in  D.  H.  dr'  T.''s  addition  to  the  city 
of  Portage,  and  eleven  acres  adjacent 
(particularly  described),  and  located 
their  railroad  through  said  property, 
using  a  strip  off  said  lots,  and  a  strip 
of  land,  one  hundred  feet  wide,  through 
said  eleven  acres,  for  the  purpose  of 
grading  and  laying  their  track,  and  at 
the  same  time,  without  any  certificate 
in  writing  of  the  chief  engineer,  signed 
by  him  and  recorded  in  the  oflSce  of 
the  register  of  deeds  of  the  county, 
taking  and  occupying  the  whole  of 
said  lots,  and  portions  of  said  eleven 
acres,  beyond  the  limits  of  one  hundred 
feet  in  width,  for  the  purpose  of  side 
track,  etc.,  and  carrying  away  there- 
from large  quantities  of  earth,  rock, 
etc.,  whereby  they  destroyed  the  value 
of  said  lands,  and  caused  the  plaintiff 
damage  to  the  amount  of  %^,ooo;  that 
said  railroad  company,  and  the  de- 
fendant Chamberlain,  who  has  held 
said  road  as  lessee  of  the  company 
since  September,  185-7,  still  continued 
to  use  said  land  for  said  railroad  track; 
that  said  railroad  company  was  in- 
solvent; that  when  said  company  first 
entered  upon  said  land,  he  hoped  they 
would,  in  a  reasonable  time,  pay  him 
the  damages  sustained  by  him  in  the 
premises,  and  he  had  frequently  since 
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Form  No.  8402. 

(Precedent  in  Prather  v.  Jeffersonville,  etc.,  R.  Co.,  52  Ind.  18.)' 

[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5915.  )]2  Reason 
W.  Prather  complains  of  the  Western  Union  Telegraph  Company, 
Martin  Eagin,  John  Brisbin,  Horace  Scott,  Dillard  Rickets,  and  the 
Jeffersonville,  Madison  and  Indianapolis  Railroad  Cotnpany,  and  says 
that  he  is  the  owner,  in  fee  simple,  and  is  now  and  was  possessed  at 
the  time  hereinafter  mentioned,  of  the  following  real  estate  situated 
in  Bartholomew  county,  in  the  State  of  Indiana,  and  described  as  fol- 
lows, to  wit:  (describing  land);  that  said  defendants,  on  the  

day  of ,  1870,  without  right,  wrongfully  and  unlawfully  entered 

on  the  said  land  of  plaintiff,  and  did  then  and  there,  without  right, 
chop  down  and  destroy  twelve  growing  trees  on  said  land  for  the 
purpose  of  clearing  the  way  for  planting  telegraph  poles  and  placing 
wires  thereon,  to  be  used  by  said  defendants  for  telegraphing  pur- 
poses, and  then  and  there  dug  large  holes  in  said  land  and  placed 
therein  telegraph  poles,  numbering  about  two  hundred,  across  the 
entire  length  of  said  land,  for  the  purpose  of  acquiring  a  proprietary 
interest  and  easement  on  said  lands  for  telegraphing  uses;  that 
plaintiff  then  and  there  removed  said  poles  from  his  said  land,  and 
said  defendants  then  and  there  again  put  said  poles  on  plaintiff's  land, 
as  aforesaid,  and  plaintiff  then  and  there  again  removed  them;  and 
then  and  there  plaintiff  removed  said  poles  seven  times,  and  as  often 
as  removed  defendants  then  and  there  replaced  the  same;  and  finally 
then  and  there  defendants  placed  said  poles  as  aforesaid  on  plaintiff's 

applied  to  them  to  do  so,  but  they  had  fendant  Chamberlain,  be  ascertained  or 
always  refused  to  pay  the  same,  not-  assessed,  and  that  said  railroad  corn- 
withstanding  they  had.  for  about  pany  might  be  adjudged  to  make  com- 
eighteen  months,  taken  and  appro-  pensation  to  the  plaintiff  for  such 
priated  said  land,  by  making  and  lay-  damages;  and  that,  in  the  mean  time, 
ing  their  track  thereon,  and  taking  and  until  such  compensation  were 
therefrom  earth,  etc.,  and  during  all  made,  and  the  costs  and  all  reason- 
that  time  had  been  running  trains  of  able  charges  in  this  action  were  paid, 
cars  and  locomotives  over  the  same,  the  said  railroad  company  and  their 
and  still  continued  to  do  so.  The  agents,  and  the  said  Chamberlain  and 
complaint  also  stated  that  said  railroad  his  agents,  might  be  enjoined  and  re- 
company  had  never,  before  or  after  strained,  by  an  injunction  order  of  the 
they  entered  upon  said  land,  offered  to  court,  from  running  cars  or  locomotives 
pay  the  plaintiff  for  the  same,  nor  had  on  the  said  real  estate  of  the  plaintiff, 
they  ever  made  or  offered  to  make  any  and  from  using  said  real  estate  in  any 
agreement  with  him  as  to  the  value  of  manner  for  the  purposes  of  the  said 
said  land  and  compensation  therefor,  railroad  company  or  their  said  lessee, 
or  taken  any  steps  to  ascertain  the  and  that  the  plaintiff  might  have  such 
damages  of  the  plaintiff,  or  the  value  other  relief  as  his  case  should  require." 
of  said  land  at  the  time  it  was  so  Substance  of  complaint  to  restrain 
taken,  or  at  any  other  time,  but  had  defendant  from  taking  up  soil,  etc.,  is 
taken  the  said  land  for  their  own  use  set  out  in  Powers  v.  Bears,  12  Wis.  215. 
and  the  use  of  the  said  lessee,  with-  1.  The  answer  and  reply  in  this  case 
out  making  or  offering  to  make,  and  are  set  out  in  the  report  thereof.  On 
as  plaintiff  believed,  without  intention  appeal,  the  court  directed  a  demurrer  to 
to  make  any  compensation  therefor;  be  sustained  to  the  answer, 
wherefore  the  plaintiff  demanded,  that  2.  The  matter  to  be  supplied  in  [  ]  is 
the  damages  to  his  said  lands,  caused  not  found  in  the  reported  case,  but 
by  the  use  and  occupation  thereof  by  should  be  inserted  to  complete  the 
the  said  railroad  company  and  the  de-  form, 
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lands,  and  placed  their  telegraphic  wires  thereon,  for  the  purpose  of 
using  the  same  for  telegraphing,  in  defiance  of  plaintiff  and  against  and 
over  his  objection ;  that  prior  thereto  said  defendants  never  assessed  or 
caused  to  be  assessed  and  tendered  his  damages,  nor  have  defendants 
since  assessed  or  tendered  his  damages,  for  said  attempted  usurpation 
of  plaintiff's  land,  and  said  defendants  threaten  to  replace  said  poles 
and  wires  as  often  as  the  same  may  be  removed,  and  threaten  to  con- 
tinue said  poles  on  said  land,  with  the  wires  thereon,  for  the  purpose 
of  acquiring  an  easement  on  plaintiff's  said  lands,  and  also  threaten 
to  annoy  and  vex  plaintiff  with  criminal  indictments  and  prosecutions 
if  he  shall  remove  said  poles  and  wires  so  unlawfully  as  aforesaid 
on  his  lands;  that  if  defendants  are  permitted  to  continue  their  said 
poles,  and  wires  on  his  land  plaintiff  will  suffer  great  and  irrepa- 
rable injury  therefrom;  that  said  poles  and  wires  interrupt  him  in 
the  cultivation  of  his  said  land,  and  the  ingress  and  egress  and  regress 
of  his  several  pieces  of  land  and  the  different  parts  thereof,  and  pre- 
vent the  free  use  and  enjoyment  of  said  land  by  plaintiff,  and 
essentially  interfere  with  the  comfortable  enjoyment  of  his  said  prop- 
erty; the  continuance  of  said  poles  on  plaintiff's  land  may  and  will 
create  a  multiplicity  of  suits  and  continued  and  repeated  litigation. 
Wherefore  plaintiff  demands  judgment  for  one  thousand  dollars,  and 
that  defendants  be  enjoined  from  continuing  their  said  poles  on  and 
said  wires  over  the  plaintiff's  said  land,  or  to  abate  them  and  enjoin 
any  further  erection  thereof,  and  to  enjoin  them  from  the  use  and 
appropriation  of  plaintiff's  land,  and  all  proper  relief.  [(^Concluding 
as  in  Eorm  No.  5915^^' 

Form  No.  8403. 

(Precedent  in  Koenig  v.  Chicago,  etc.,  R.  Co.,  27  Neb.  700.)" 

[(  Title  of  court  and  cause  as  in  Form  No.  5923. )]  ^ 

The  plaintiff,  Herman  Koenig,  a  resident  of  Lincoln,  Lancaster 
county,  and  State  of  Nebraska,  complains  of  the  said  defendant,  the 
Chicago,  Burlington  &'  Quincy  R.  R.  Co.,  and  alleges  that  said  defend- 
ant is  a  foreign  and  non-resident  railroad  corporation,  organized  and 
incorporated  under  the  laws  of  the  state  of  Illinois  and  operating  a 
line  of  railroad  from  the  city  of  Chicago,  in  the  state  of  Illinois,  to 
the  city  of  Li?icoln,  in  the  state  of  Nebraska,  and  from  thence,  either 
by  lease  or  otherwise,  various  other  railroads  radiating  in  different 
directions  from  the  said  city  of  Lincoln,  in  said  state  of  Nebraska. 
The  said  plaintiff  alleges  that  he  is  the  owner  of,  and  has  the  legal 
title  to,  and  is  in  possession  of,  lot  two,  in  block  thirty-one,  of  the 
city  of  Lincoln,  county  of  Lancaster,  and  state  of  Nebraska,  that  he 
has  a  house  upon  the  same,  wherein  he  resides,  and  that  said  prop- 
erty is  of  the  value  of  %8,000.  Plaintiff  avers  that  the  said  defendant 
has  laid  its  railroad  track  across  the  west  end  of  said  lot  two,  in  said 
block  thirty-one  aforesaid,   and    extended   the  same  from   its  main 

1.  The  matter  to  be  supplied. in  [  ]  is  not  acquire  a  right  of  way,  directly  or 
not  found  in  the  reported  case,  but  indirectly,  through  a  corporation  or- 
should  be  inserted  to  complete  the  form,  ganized  under  the  laws  of  the  state  and 

2.  Under  this  petition,  it  was  held  the  remedy  by  injunction  was  a  proper 
that  a.  foreign  railroad  corporation  could  one. 

698  Volume  7. 


8403.  EMINENT  DOMAIN.  8404. 

track  across  said  lot  to  the  warehouse  and  store-building  of  one 
Henry  T.  Clarke,  situated  at  the  intersection  of  Eighth  and  F  streets 
in  said  city  of  Lincoln;  and  the  said  plaintiff  alleges  that  the  said 
defendant  unlawfully,  and  without  the  assent,  knowledge,  or  per- 
mission of  the  said  plaintiff,  entered  upon  said  lot  of  the  plaintiff's 
and  laid  its  track  and  railroad  ties  thereon  and  is  now  operating, 
hauling,  and  running  its  freight  cars  across,  over  said  track  and 
across  the  lot  of  this  plaintiff  to  the  said  warehouse  aforesaid  of  the 
said  Henry  T.  Clarke,  without  having  compensated  this  plaintiff  for 
his  damages  or  tendered  payment  for  the  use  and  occupation  of  said 
premises,  and  without  having  taken  any  steps  to  condemn  said  land 
under  the  laws  of  the  state  of  Nebraska,  or  securing  to  this  plaintiff 
compensation  in  any  manner  whatsoever  for  the  damage  occasioned 
by  the  occupancy  of  said  lot,  and  the  use  thereof,  and  for  the  opera- 
tion of  trains  and  cars  across  the  same.  And  the  plaintiff  avers  that 
by  reason  of  the  building  in  the  construction  of  said  railroad  across 
said  lot,  and  the  operation  of  engines,  trains,  and  cars  over  the  same, 
contrary  to  law,  and  without  the  consent  and  permission  of  this 
plaintiff,  he  has  suffered  great  and  irreparable  injury  and  has  been 
deprived  of  the  peaceful  enjoyment  of  said  premises  and  the  life  of 
himself  and  family  has  been  and  is  daily  endangered  by  the  passing 
and  repassing  of  cars  over  said  track.  Plaintiff  also  alleges  that  he 
has  no  adequate  remedy  at  law,  and  that  except  for  the  interposition 
of  this  court  he  will  be  embroiled  in  a  multiplicity  of  suits.  Plaintiff 
further  alleges  that  the  said  defendant  threatens  to  continue  the  use 
of  said  track  for  said  railroad  purposes  and  operate  trains  over  and 
across  said  lot,  notwithstanding  the  request  of  this  plaintiff  to  desist 
therefrom,  unless  restrained  by  the  order  of  this  court.  [{Concluding 
as  in  Form  No.  5923. )Y 

3.  For  Injury  to  Adjacent  Property. 

DECLARATION  FOR  DAMAGES  FOR  PERMANENT  INJURY  TO  DWELLING- 
HOUSE  CAUSED  BY  THE  CONSTRUCTION  OF  THE  RAILROAD  TRACK 
ON  ADJACENT  PROPERTY. 

Form  No.  8404. 

(Precedent  in  Fox  v.  Baltimore,  etc.,  R.  Co.,  34  W.  Va.  467.)' 

[{Commencement  as  in  Form  No.  6952. y\^  Charles  Fox  complains 
of  the  Baltimore  &"  Ohio  Railroad  Company,  a  corporation  created  by 
the  laws  of  the  State  of  Maryland,  which  has  been  summoned  to 
answer  [the  said  plaintiff]  of  a  plea  of  trespass  on  the  case,  for  that, 
whereas  the  said  plaintiff  on  the  5th  day  of  September,  a.  d.  iS85,  at 

1.  The  matter  to  be  supplied  in  [  ]  is  Trespass  on  the  case  will  lie  to  re- 
not  found  in  the  reported  case,  but  cover  damages,  under  the  W.  Va. 
should  be  inserted  to  complete  the  Const.,  art.  3,  §  9,  for  permanent  injury- 
form,  to  real  estate  by  the  construction  of  a 

2.  This  declaration  was  considered  railroad  upon  a  street  adjacent  to  such 
sufficient  and  the  judgment  of  the  lower  property.  Fox  v.  Baltimore,  etc.,  R. 
court  in  favor  of  the  plaintiff  was  Co.,  34  W.  Va.  466.  See  also  supra, 
affirmed  on  appeal.  note  i,  p.  563. 
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the  said  county  of  Wood,  was  lawfully  and  peacefully  in  his  demesne 
as  of  fee,  and  continually  from  thenceforth  hitherto  was  seized,  and 
yet  is  seized,  as  aforesaid,  of  a  certain  lot  and  premises  lying  and  being 
in  the  county  of  Wood,  city  of  Parkersburg,  W.  Va.,  Avery  street, 
and  bounded  and  described  as  follows,  to  wit:  (^describing  lands);  it 
being  the  same  property  conveyed  to  said  plaintiff  by  C.  Shattuck  and 
wife  by  deed  dated  the  8th  day  of  December,  iS79,  and  of  record  in  the 
county  clerk's  office  of  the  County  Court  of  Wood  county,  in  Deed-Book 
^i,  page  116,  which  said  lot  of  the  plaintiff  is  of  great  value,  to  wit, 
of  the  value  oi  fifteen  hundred doWdirs;  and  by  reason  thereof  the  said 
plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievance 
hereinafter  mentioned  by  said  defendant,  had  the  right  for  himself, 
servants  and  tenants  to  use,  enjoy,  pass  and  repass  over  and  along  said 
Avery  street  on  foot  and  with  carts,  carriages  and  other  vehicles,  and 
also  to  have  convenient  access  to  lot  and  premises  from  said  Ave?y 
street,  from  time  to  time,  for  the  necessary  ingress  and  egress  to  and 
from  said  lot  and  premises,  and  for  the  beneficial  occupation  and 
enjoyment  of  the  same:  Nevertheless  the  defendant  well  knowing  the 
premises,  to  wit,  on  the  day  and  year  aforesaid,  at  the  county  afore- 
said, unlawfully,  wrongfully  and  injuriously,  and  without  the  consent 
of  the  said  plaintiff,  laid  a  railroad  track  through  said  Avery  street  in 
front  of  said  plaintiff's  property,  about  eight  feet  from  the  sidewalk, 
and  hath  unlawfully,  wrongfully  and  injuriously  kept  and  continued 
to  keep  the  said  railroad  track  so  laid  by  it  as  aforesaid  through  said 
street  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and 
thereby  during  all  the  time  last  aforesaid,  the  said  defendant,  by  the 
track  so  laid  through  and  along  said  Avery  street,  and  by  the  use 
made  of  it,  of  said  track,  unlawfully,  wrongfully,  and  injuriously 
deprived  the  said  plaintiff  from  having  full  and  free  access  to  said  lot 
and  premises,  and  his  facilities  for  ingress  and  egress  to  and  from 
the  said  lot  and  premises  have  been  greatly  interrupted  and  cut  off, 
and  the  value  of  said  lot  and  premises  thereby  greatly  diminished  and 
damaged  to  the  value  of  four  hundred  and  ninety-nine  dollars.  And 
whereas,  also,  the  plaintiff,  before  and  at  the  time  of  the  committing 
the  grievance  heretofore  and  hereafter  mentioned,  being  so  possessed 
of  his  said  lot  and  premises  as  in  first  count  is  set  forth,  situated  as 
aforesaid  on  Avery  street  in  the  city  of  Parkersburg,  and  upon  which 
lot  and  premises  there  is  situated  a  dwelling-house  and  appurtenances, 
which  said  dwelling-house  had  long  before  said  grievance  complained 
of,  and  thence  hitherto,  and  now  is  occupied  by  tenants  of  said  plain- 
tiff, and  by  the  occupation  of  said  lot,,  premises,  and  dwelling-house 
by  said  tenants  the  plaintiff  has  derived  great  rents  and  profits  and 
emoluments,  and  he,  by  means  of  said  common  highway,  easements, 
and  public  street,  had,  together  with  the  tenants,  comfortable,  safe, 
and  convenient  access  to  his  said  property;  and  the  said  defendant, 
not  being  ignorant  of  the  premises,  but  wrongfully  and  injuriously 
contriving  and  intending  injury,  and  to  hinder  and  deprive  him,  the 
said  plaintiff,  of  the  use,  enjoyment,  and  benefit  of  his  said  property, 
and  of  the  rents  and  profits  and  emoluments  aforesaid,  and  of  the 
peaceful  and  uninterrupted  occupancy  and  use  of  the  same,  and  of 
safe  and  convenient  access  and  ingress  to  and  from  the  same,  and 
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without  the  consent  and  against  the  protest,  ^id,  as  aforesaid,  lay 
and  construct  a  railroad  track  on  said  Avery  street  in  front  of  the 
plaintiff's  said  dwelling-house;  and  the  said  defendant  during  all  the 
period  aforesaid  since  the  laying  of  said  track  has  placed  thereon 
divers  freight-cars,  and  caused  the  same  to  *  *  *  moved  and  trans- 
ported and  propelled  to  and  from,  over  and  along  said  track,  by  means 
of  a  locomotive  or  steam-engine  attached  thereto,  causing  great 
jarring  noises  and  disturbing  sounds  with  bells  and  steam  whistles, 
thereby  rendering  it  dangerous,  inconvenient,  and  unsafe  for  plaintiff 
or  his  tenants  to  travel  over  and  use  said  street  and  highway  for  a 
long  space  of  time  from  thenceforth  hitherto,  and  thereby,  during  all 
the  time  aforesaid,  said  street  and  highway  was  and  still  is  greatly 
obstructed  and  stopped  up,  and  by  means  of  all  said  premises  said 
plaintiff  saith  that  he  and  his  tenants  are  subjected  to  great  incon- 
venience, and  prevented  from  occupying  said  lot,  dwelling-house, 
and  premises,  and  enjoying  the  same  in  so  convenient  and  beneficial 
a  manner  as  otherwise  *  *  *  might  and  would  have  done  but  for  the 
laying  of  the  said  railroad  track  as  aforesaid,  and  the  said  dwelling- 
house  and  premises  have,  by  means  of  the  said  premises  aforesaid, 
been  greatly  damaged,  lessened  in  value,  and  permanently  injured; 
wherefore  the  said  plaintiff  saith  he  has  sustained  damages  in  the 
sum  of  four  hundred  and  ninety-nine  dollars;  and  therefore  he  sues. 
[(^Concluding  as  in  Form  No.  6952.^]^ 

4.  For  Injury  to  Reversionary  Interest. 

Form  No.  8405. 

(Precedent  in  Dunlap  v.  Toledo,  etc.,  R.  Co.,  50  Mich.  471,  note.)* 

[{Commencement  as  in  Form  No.  ^P^5.)]^  For  that,  whereas,  before 
and  at  the  time  of  the  committing  of  the  grievances  by  the  said 
defendants,  as  hereinafter  mentioned,  a  certain  messuage  and  prem- 
ises, with  the  appurtenances,  situate  in  the  township  of  lyon.,  in  said 
county  of  Oakland,  and  known  and  described  as  the  west  half  of  the 
east  half  of  the  southwest  quarter  section  twenty  (20),  town  one  (i) 
north,  range  seven  (7)  east,  was  in  the  possession  and  occupation  of 
a  certain  person,  to  wit,  one  Erivin  T.  Brooks.,  as  tenant  thereof,  to 
the  said  plaintiff,  the  reversion  thereof  then  and  still  belonging  to 
the  said  plaintiff  as  the  owner  of  the  fee,  to  wit,  at"  the  township  of 
Lyon.,  in  the  said  county  of  Oakland. 

Yet  the  said  defendants,  well  knowing  the  premises,  but  contriv- 

1.  The  matter  to  be  supplied  in  [  ]  is  therefore,  constitute  no  protection 
not  found  in  the  reported  case,  but  whatever.  And  but  for  the  subse- 
should  be  inserted  to  complete  the  form,  quent  legal   proceedings,  which  appear 

2.  In  this  case  the  court  said:  "There  to  have  resulted  in  a  regular  condem- 
seems  to  be  no  ground  for  disputing  nation,  the  right  of  the  plaintiff  to  re- 
that  the  plaintiff  had  such  a  right  of  cover  would  have  been  indisputable." 
action  here:  the  railroad  company  had  The  company  had  instituted  condem- 
taken  possession  of  his  land,  cut  down  nation  proceedings  which  were  quashed 
his  trees,  and  removed  the  soil  under  on  certiorari,  but  had  immediately  in- 
pretense  of  a  judgment  which  proved  stituted  new  proceedings  in  condemna- 
to   be  utterly  void,   and   which  could,  tion  which  were  regular. 
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ing  and  wrongfully  and  unjustly  intending  to  injure,  prejudice  and 
aggrieve  the  said  plaintiff  in  his  reversionary  estate  and  interest  of 
and  in  the  said  messuage  and  premises,  with  the  appurtenances, 
while  the  said  messuage  and  premises  were  so  in  possession  and 
occupation  of  the  said  tenant,  as  such  tenant  thereof  to  the  said 
plaintiff,  as  aforesaid,  and  while  the  said  plaintiff  was  so  interested 
therein  as  aforesaid,  to  wit,  on  the  seconc/  day  of  Dece?nber^  iS80,  and 
on  divers  other  days  and  times  between  that  day  and  the  day  of  the 
commencement  of  this  suit,  at  the  township  of  Zyon,  in  the  said 
county  of  Oak/and,  wrongfully  and  unjustly,  without  the  leave  or 
license  of,  and  against  the  will  of  the  said  plaintiff,  entered  upon  said 
premises  and  tore  down  and  destroyed  a  portion  of  the  fences 
thereon,  and  dug  up  and  displaced  the  soil,  and  cut  down  and 
destroyed  a  large  number  of  fruit  trees  and  timber  trees,  to-wit, 
thirty-five  apple  trees  and  twenty  oak  trees  of  great  value,  to-wit,  of 
the  value  oitivo  thousand  dollars,  then  growing  and  being  in  and  upon 
said  premises,  and  constructed  and  graded  a  road-bed  for  a  railway 
on  and  across  said  premises,  to-wit,  at  the  township  of  Zyon,  in  said 
county  of  Oakland. 

By  means  of  which  said  several  premises  the  said  plaintifif  hath 
been  and  is  greatly  injured,  prejudiced  and  aggrieved  in  his  rever- 
sionary estate  and  interest  of  and  in  the  said  messuage  and  prem- 
ises, with  the  appurtenances  so  in  the  possession  and  occupation  of 
the  said  Erwin  T.  Brooks,  as  tenant  thereof  to  the  said  plaintiff,  as 
aforesaid,  to-wit,  at  the  township  of  Lyon,  in  said  county  of  Oakland. 

To  the  damage  of  the  plaintiff  of  ten  thousand  dollars,  and  there- 
fore he  brings  suit,  etc.      [(Concluding  as  in  Form  No.  69^.)]^ 

1.  The  matter  to  be  supplied  in  [  ]  is  not  found  in  the  reported  case,  but 
should  be  inserted  to  complete  the  form. 
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ENTERING  APPEARANCES. 

'  Seethe  title  APPEARANCES,  vol.  i,  p.  mo. 


ENTRY,  WRIT  OF. 

By  Geo.  Carter  Chaney. 

I.  WRIT  AND  DECLARATION,  703. 
1.    Single  Demandant,  703. 

a.  In  General,  703.  \ 

b.  Municipal  Corporation,  705. 
%.   Demandants  Cotenants,  707. 

II.  PLEA,  708.  ' 

1.   Nul  Disseisin,  708, 

a.  In  General,  708. 

b.  Disclaimer  as  to  Part,  708. 

c.  General  Issue  and  Voluntary  Conveyance  by  Demandant  to 

Stranger,  709. 
a.   Conveyance  by  Demandant  by  Process  of  Law  to  Defendant,  709. 

CROSS-REFERENCES. 

For   Forms   of  Disclaimer  in    Action  by  Writ  of  Entry,  see   the   title 
DISCLAIMER,  vol.  6,  p.  838. 

I.  WRIT  AND  DECLARATION,! 

1.  Single  Demandant, 
a.  In  General. 

Form  No.  8406. 

(Precedent  in  Baker  v.  Bessey,  73  Me.  472.) 

[State  of  Maine. 
Kennebec,  ss.     To  the  Sheriffs  of  our  respective  Counties,  or  either 
of  their  Deputies,  Greeting: 

1.  Form  of  the  Writ.  —  The   general  66  Me.  249;  Wilbur  z/.  Ripley,  124  Mass. 

form    of  a  writ  of  entry  must  be  that  468;  N.   H.   Pub.  Stat.   (1891),   c.    218, 

of  an  attachment  and  summons,  or  of  §  6. 

an  original   summons,  and  should   be        Bequisites  of  Declaration  —  Description 

served    accordingly.     Me.     Rev.    Stat,  of  Premises.  —  The  demanded  premises 

(1883),  c.  104,  §  i;  Richardson  v.  Rich,  shall  be  clearly  described  in  the  decla- 
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We  command  you  to  attach  the  goods  and  estate  of  Belden  Bessey  * 


ration,  otherwise  the  court  may  direct 
a  nonsuit.  Me.  Rev.  Stat.  (1883),  c. 
104,  5^  21;  Wyman  v.  Brown,  50  Me. 
139.  And  the  description  must  be  so 
certain  that  seisin  may  be  delivered  by 
the  sheriff,  without  reference  to  any 
description  dehors  the  writ.  Howard 
V.  Holy  Cross  College,  116  Mass.  117; 
Elliot  V.  Heath,  6  N.  H.  427.  Where 
the  plaintiff  demanded  lot  number 
twenty,  in  the  third  range,  being  also 
the  lot  upon  which  defendant  resided, 
and  the  summons  set  forth  that  the  lot 
numbered  twenty-one  was  demanded, 
it  was  held,  upon  demurrer  to  plea  in 
abatement,  that  this  was  a  fatal  vari- 
ance.    Lyman  v.  Dodge,  13  N.  H.  197. 

In  Martin  v.  Martin,  51  Me.  366,  a 
demurrer  that  the  land  was  not  alleged 
to  lie  in  the  county  in  which  action  was 
brought  was  not  sustained,  on  the 
ground  that  the  statement  that  the  land 
was  in  a  town  which  was  within  such 
county  was  sufficient  in  this  respect. 

Upon  demurrer  to  a  motion  to  dismiss 
a  writ  of  entry  for  insufficiency  in  the 
description,  the  following  was  held 
sufficient,  to  wit:  "a  certain  parcel  of 
land,  with  the  buildings  thereon,  situ- 
ate in  said  Boston,  [being  lot  numbered 
seven,  on  a  plan  made  hy  A.  Wadszuortk, 
dated  April  2g,  18^5,  recorded  with 
Suffolk  deeds,  lib.  550,  fol.  2^4'^  and 
bounded  southerly  by  Eliot  Street, 
twenty  feet;  westerly  on  a  passage  way 
six  feet  and  nine  inches  in  width,  as 
laid  down  on  said  plan,  sixty-one  feet 
eleven  inches;  northerly  on  a  passage 
way  three  feet  wide,  shown  on  said 
plan,  nineteen  feet  nine  inches;  and  east- 
erly on  lot  eight  on  said  plan,  by  a  line 
through  the  centre  of  the  brick  parti- 
tion wall  between  the  houses  on  lots 
seven  and  eight,  sixty-one  feet  two  inches, 
with  the  appurtenances  thereto  belong- 
ing." The  addition  of  the  words  en- 
closed by  [  ]  did  not  invalidate  the 
otherwise  sufficient  description.  Riley 
V.  Smith,  9  Allen  (Mass.)  370. 

A  description  alleging  that  the  prem- 
ises were  "a  certain  tract  of  land  situ- 
ated in  Worcester  on  the  easterly  side  of 
Southbridge  Street;  bounded  and  de- 
scribed as  follows:  Commencing  at  a 
point  on  the  easterly  side  of  South- 
bridge  Street  where  College  ^x.x&&\.  inter- 
sects Southbridge  Street,  thence  north- 
erly on  said  Southbridge  Street,  three 
hundred  and  forty  feet  to  the  river, 
thence  easterly  on  said  riv^v  forty-eight 


and  one-half  l^eX  to  a  willow  tree,  thence 

southerly  on  land  of  the  tenants  three 
hundred  and  sixty-five  feet  to  the  first 
mentioned  bound,"  was  held  sufficient 
for  the  reason  that  each  end  of  the  last 
boundary  line  is  specified  and  the 
course  "  southerly"  is  not  necessarily 
due  south.  Howard  v.  Holy  Cross 
College,   116  Mass.  117. 

For  a  less  specific  description  held 
sufficient  after  verdict  see  Silloway  v. 
Hale,  8  Allen  (Mass.)  61. 

Demattdant's  Estate. — The  demandant 
shall  set  forth  the  estate  which  he 
claims  in  the  premises,  whether  in  fee 
simple,  fee  tail,  for '  life  or  for  years; 
and  if  for  life,  then  whether  for  his  own 
life  or  that  of  another;  but  he  need  not 
state  in  the  writ  the  origin  of  his  title 
or  the  deduction  of  it  to  himself;  but, 
on  application  of  the  tenant,  the  court 
may  direct  the  demandant  to  file  an  in- 
formal statement  of  his  title  and  its 
origin.  Me.  Rev.  Stat.  (1883),  c.  104,  § 
3;  Mass.  Pub.  Stat.  (1882),  c.  173,  §  2; 
Wyman  v.  Brown,  50 Me.  139;  Rawson 
V.  Taylor,  57  Me.  343;  Hamilton  v. 
Wentworth,  58  Me.  loi;  Forsyth  v. 
Rowell,  59  Me.  131;  Parker  v.  Murch, 
64  Me.- 57.  But  where  a  demandant's 
estate  is  described  as  a  "fee"  instead 
of  a  "  fee-simple,"  the  declaration  is 
sufficient.  Baker  v.  Bessey.  73  Me. 
472;  Jordan  v.  Record,  70  Me.  529. 
See  also  Butrick  v.  Tilton,  141  Mass.  93. 

Deviandanf s  Seisin.  —  The  declara- 
tion must  contain  an  allegation  that 
the  demandant  was  seised  of  the  estate 
claimed  within  twenty  years.  Me.  Rev. 
Stat.  (1883),  c.  104.  §  2;  Bussey  v. 
Grant,  20  Me.  28I^  Wyman  v.  Brown, 
50  Me.  139;  Morse  v.  Sleeper,  58  Me. 
329;  Hewes  v.  Coombs,  84  Me.  434; 
Mass.  Pub.  Stat.  (1882),  c.  173,  §  2; 
Wolcot  v.  Knight,  6  Mass.  418;  Tappan 
v.  Tappan,  36  N.  H.  98.  But  a  want 
of  this  averment  is  cured  by  verdict 
that  demandant  was  disseised  within 
twenty  years.  Elliot  v.  Heath,  6  N. 
H.  426. 

Disseisin  by  Tettant.  —  An  averment 
of  disseisin  by  the  tenant  is  necessary. 
Me.  Rev.  Stat.  (1883),  c.  104,^2;  Wy- 
man V.  Brown,  50  Me.  143;  Tappan  v. 
Tappan,  36  N.  H.  98;  Mass.  Pub.  Stat. 
(1882),  c.  173,  §  2. 

1.  Defendant's  real  name  was  Jona- 
than Belden  Besse.  The  defendant 
failed  to  object  therefor  by  plea  in 
abatement.     It  was  held  that  objection 
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and  Samuel  Short,  of  Albion,  in  the  county  of  Kennebec,  to  the  value 
oi  five  hundred  diQWdiXS,  dSiA  to  summon  the  said  defendants  if  they 
may  be  found  within  your  precinct,  to  appear  before  our  justices  of 
the  Supreme  Judicial  Court,  to  be  holden  at  Augusta,  within  and  for 
our  said  county  of  Kennebec,  on  the  first  Tuesday  oi  June,  iS80,  then 
and  there  in  our  said  court  to  answer  unto  Susan  Baker,  of  Albion 
aforesaid]^  in  a  plea  of  land,  wherein  the  plaintiff  demands  against 
the  defendants  a  lot  of  land  situated  in  said  Albion  in  said  county, 
and  bounded  and  described  as  follows:  The  mill  and  mill-dam, -with. 
the  appurtenances,  and  the  land  under  and  adjoining  them,  and  used 
therewith,  situated  on  and  across  the  stream  that  constitutes  the  out- 
let of  the  Lovejoy pond,  so  called,  in  Albion,^  and  formerly  owned  by 
said  Belden  Bessey  and  now  occupied  by  the  defendants;  whereof  the 
demandant  was  seized  in  fee^  within  twenty  years  last  past,  and  the 
defendants  within  said  time  unjustly  and  without  judgment  of  law, 
disseized  the  demandant  and  still  unjustly  withhold  said  premises 
from  her. 

And  the  demandant  further  avers  that  the  defendants  have  been 
in  possession  of  said  premises  since  the  _;?rj-/ day  oi  June,  i878,  receiv- 
ing the  rents  and  profits  thereof  during  all  that  time,  which  the 
demandant  avers  are  reasonably  worth  one  hundred  and  fifty  dollars  a 
year,  amounting  to  two  hundred  and  eighty-eight  dollars  in  all,  which 
she  claims  to  recover  in  this  action  [to  the  damage  of  the  said  plain- 
tiff, as  she  says,  the  sum  oi  five  hundred  dollars  {concluding  as  in  Form 
No.  6P^{?).]i 

b.  Municipal  Corporation. 

Form  No.  8407.* 

Commonwealth  of  Massachusetts. 
Hampshire,  ss.   To  the  Sheriff  of  our  County  of  Hampshire,  or  his 

(seal)     Deputy,  Greeting: 

We  command  you  to  summon  Stephen  E.  Searle,  of  the  town  of 
Westhampton,  Hampshire  county,  aforesaid,  (if  he  may  be  found  within 
your  precinct)  to  appear  before  our  justices  of  our  Superior  Court, 
next  to  be  holden  at  Northampton,  within  and  for  our  said  county  of 
Hampshire,  on  the  third  Monday  of  October  next,  then  and  there  in 
our  said  court  to  answer  unto  the  Inhabitants  of  the  Town  of  West- 
hampton in  said  county  of  Hampshire  in  a  plea  of  land,  wherein  the 
said  Inhabitants  of  the  Town  of  Westhampton  demand  against  the  said 
Stephen  E.  Searle  the  following  described  parcels  of  land  with  the 

does   not   lie   to  a  sale    of   defendant's  ration  was  not  defective  because  it  al- 

property  upon  a  judgment  against  him  leged  the  demandant's  ownership  in  the 

in  which  he  was  sued  as  Belden  Bessey,  demanded    premises   to   be   in   "fee,"- 

he  having  appeared  and  contested   the  instead  of  in  "fee-simple."     See   also 

suit  under  that  name.  Butrick  v.  Tilton,  141  Mass.  93  {infra, 

1.  The  matter  enclosed  by  and  to  be  Form  No.  8409). 

supplied  within  [  ]  will  not  be  found  in  4.  This  writ  of  entry  was  brought  by 

the  reported  case.  the  Inhabitants  of  Westhampton,  claim- 

2.  Description  of  Premises.  —  This  de-  ing  title  under  a  tax  collector's  deed,  to 
scription  of  the  premises  was  held  to  be  recover  certain  lands.  It  is  copied 
sufficient.  from  the  original  papers  in  Westhamp- 

3.  Fee.  —  It  was  held  that  this  decla-  ton  v.  Searle,  127  Mass.  502. 
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appurtenances  thereof,  situated  in  Westhatnpton  in  said  county,  to  wit: 
The  first  tract  of  land  is  situated  on  the  northerly  side  of  the  highway, 
leading  from  Northampton  in  said  county  to  Huntington,  about  three 
miles  southwest  of  the  church  in  said  IVesthampton,  and  is  bounded 
on  the  north  by  land  of  Charles  M.  Loud  dind  Samuel  Janes',  easterly 
by  land  of  Charles  M.  Loud,  H.  M.  Bridgman  and  William  Reed:  south- 
erly by  land  oi  J  air  us  Fisher  and  said  highway:  and  westerly  by  the 
town  road  and  land  of  L.  L.  Rhodes.  The  second  tract  of  land  is 
situated  on  the  southerly  side  of  said  highway  in  said  Westhampton 
bounded  northerly  by  said  highway:  westerly  by  the  town  line 
between  Westhampton  and  the  town  of  Huntington:  southerly  by  lands 
oi  Alpheus  Greefiwood,  Samuel Hurlburt,  and  Christopher  Bartlett:  east- 
erly by  lands  of  E.  P.  Lyman,  Samuel  Janes,  Theophilus  Edwards  and 
Horace  Rhodes.  The  third  tract  is  bounded  northerly  by  said  high- 
way: easterly  on  lands  of  Jairus  Fisher:  southerly  on  land  of 
said  Fisher  and  land  of  L.  L.  Rhodes:  westerly  on  land  of  Samuel 
Janes,  whereof  the  said  Stephen  E.  Searle  unjustly  and  without  judg- 
ment disseized  them,  the  said  Inhabitants  of  the  Town  of  Westhamp- 
ton within  twenty  years  now  last  passed:  Whereupon  the  demandants 
say  that  they  were  seized  of  the  demanded  premises  with  the  appur- 
tenances, in  their  demesne  as  a  fee  within  twenty  years  last  past,  and 
the  said  Stephen  E.  Searle  disseized  them  thereof,  and  still  unjustly 
withholds  the  same.  To  the  damage  of  the  said  plaintiffs  (as  they 
say)  the  sum  of  three  hundred  dollars  which  shall  then  and  there  be 
made  to  appear  with  other  due  damages;  and  have  you  there  this 
writ  with  your  doings  therein. 

Witness,  Lincoln  F.  Brig  ham.  Esquire,  at  Northampton,  the  tiaenty- 
fourth  day  of  September,  in  the  year  one  thousand  eight  hundred  and 
seventy-seven. 

W.  M.  Strickland,  Clerk. 

Form  No.  8408. 

(Precedent  in  Troy  v.  Haskell,  33  N.  H.  533.)' 

[The  State  of  New  Hampshire. 
Cheshire,  ss:     To  the  sheriff  of  any  county  or  his  deputy: 

(seal)  We  command  you  to  summon  Joseph  Haskell,  of  Troy,  in 
said  county  of  Cheshire,  if  to  be  found  in  your  precinct,  to  appear  at 
the  Supreme  Court  to  be  holden  at  Keene,  in  said  county,  on  the  second 
Tuesday  of  July,  1866,  to  answer  to  the  Town  of  Troy,  of  Troy,  in  said 
county  of  Cheshire,'^  in  a  plea  of  land,  wherein  the  said  Troy  demands 
against  the  said  Haskell  possession  of  a  certain  tract  of  land  situate 
in  said  Troy,  described  as  follows,  to  wit:  Beginning  at  a  point  on  the 
northerly  side  of  the  Swanzey  road,  so  called,  ninety  feet  easterly  of  the 
Tolman  House,  so  called ;  thence  north  forty-five  degrees  east,  to 
the  westerly  side  of  the  Turnpike  roa.A,  so  called;  thence  southerly  on 
said  Turnpike  road  to  the  intersection   of  the   said  Swanzey  road; 

1.  In    this  case,  the   defendant    had  2.  The  words  and  figures  enclosed  by 

judgment    upon   the  report  of  a  com-  [  ]  will  not  be  found  in  the    reported 

missioner,  to  whom  the  matter  was  re-  case,  but  have  been  added  to  render  the 

ferred.     For  the   plea  in  this  case  see  form  complete. 
infra,  Form  No.  841 1. 
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thence  north,  on  said  road,  fifty  eight  and  one-half  degrets  west,  thir- 
teen and  nine-tenths  rods,  to  the  place  of  beginning:  Whereof  the  said 
Haskell  unjustly  and  without  judgment  disseized  the  said  town  within 
twenty  years  now  last  past. 

Whereupon  the  said  town  of  Troy  say  that  they  were  seized  of  the 
demanded  premises  in  their  demesne  as  of  fee,  with  the  appurtenances, 
within  twenty  years  now  last  past;  and  the  said  ^<3!^^^// disseized  him 
thereof,  and  still  unjustly  withholds  the  same,  [to  the  damage  of  the 
plaintiff,  as  he  says,  the  sum  oi  five  hundred  do\\a.rs,  and  make  return 
of  this  writ,  with  your  doings  therein. 

Witness:  John  Marshall,  Esquire,  the  tenth  day  oi  June,  \2>56. 

John  Hancock,  Clerk.  ]^ 

2.  Demandants  Cotenants. 

Form  No.  8409.' 

Commonwealth  of  Massachusetts. 
Essex,  ss.     To  the  Sheriffs  of  our  several  Counties  or  their  Deputies, 
Greeting: 

We  command  you  to  summon  Andrew  J.  Tilton  of  Haverhill  in 
said  county,  (if  he  may  be  found  in  your  precinct)  that  he  appear 
before  our  justices  of  our  Superior  Court,  next  to  be  holden  at  Salem 
within  and  for  our  said  county  of  Essex,  on  Xh^  first  Monday  of  Decem- 
ber next,  then  and  there,  in  our  said  court,  to  answer  unto  Mary  E. 
Butrick,  Albert  Ayer  Johnson,  Harriett  E.  Kimball  and  Henry  O.  Burr, 
all  of  said  Haverhill,  George  A.  Leavitt  and  George  W.  Ransom,  both 
of  the  state,  county  and  city  of  Neiv  York,  and  Catherine  A.  Ransom 
of  Wellesley  in  the  county  of  Norfolk  and  commonwealth  aforesaid, 
and  Rushton  D.  Burr  of  Duxbury  in  the  county  of  Plymouth  and  said 
commonwealth,  in  a  plea  of  land  wherein  the  said  Mary  E.  Butrick, 
Albert  Ayer  Johnson,  Harriett  E.  Kimball,  Henry  O.  Burr,  George  A. 
Leavitt,  George  W.  Ransom,  Catherine  A.  and  Rushton  D.  Burr  demand 
against  the  said  Andrew  J.  Tilton  a  certain  parcel  of  land  situate  in 
said  Haverhill  and  bounded  and  described  as  follows:  Commencing 
on  the  southerly  line  of  Washington  street  at  land  of  said  Tilton,  for- 
merly of  the  Kimball  estate,  so  called;  thence  running  westerly  by 
said  street  about  one  hundred  and  sixty-two  (^162)  feet  to  land  occupied 
by  Tilton  and  estate  of  George  W.  Wentworth;  thence  southerly  by 
said  land  to  Merrimack  River;  thence  easterly  by  said  river  about 
one  hundred  and  sixty-two  (^162')  feet  to  said  Kimball  estate;  thence 
northerly  by  said  Kimball  land  to  Washington  street  and  point  of 
starting;  the  same  land  formerly  called  the  fishing  place  or  city  land- 
ing number  IJf..  Subject  nevertheless  to  a  public  way  about  sixty  (60) 
feet  in  width  lately  laid  out  by  the  city  of  Haverhill  across  the  above 
described  land. 

And  thereupon  the  said  demandants  say  that  they  were  seized  of 

1.    The   words  and  figures  enclosed  2.  This  form  is  copied  from  the  origi- 

by  [  ]  will  not  be  found  in  the  reported  nal   papers   in    Butrick  v.  Tilton,  141 

case,   but   have  been  added   to  render  Mass.  93. 
the  form  complete. 
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the  messuage  as  aforesaid  with  the  appurtenances,  in  their  demesne 
as  of  fee  within  twenty  years  last  past,  and  thereof  the  said  Andrew 
J.  Tilton  unjustly  and  without  judgment  disseized  them  the  said 
Mary  E.  Butrick^  Catherine  A.  Ransom,  Albert  Ayer  Johnson,  Harriett 
E.  Kimball,  George  A.  Leavitt,  George  W.  Ransom,  Rushton  D.  Burr 
and  Henry  O.  Burr,  within  twenty  years  last  past,  to  the  damage  of 
the  said  demandants  (as  they  say)  the  sum  of  thirty  thousand  dollars, 
which  shall  then  and  there  be  made  to  appear  with  other  due  dam- 
ages.    And  have  you  there  this  writ  with  your  doings  therein. 

(seal)  Witness,  Lincoln  F.  Brigham,  Esquire,  at  Salem,  the  eleventh 
day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-four. 

George  R.  Lordy  Assistant  Clerk. 

II.  PLEA. 
1.  Nul  Disseisin. 

a.  In  General. 

Form  No.  8410. 

(Precedent  in  Truro  v.  Freeman,  123  Mass.  188.) 

[(^Title  of  court  and  cause  as  in  Form  No.  lOOS.y^ 

And  now  comes  said  Freeman  and  defends  his  right,  and  says  that 
he  did  not  disseise  the  said  inhabitants  of  the  town  of  Truro,  in  man- 
ner and  form  as  they  in  said  writ  and  declaration  have  supposed,  and 
of  this  he  puts  himself  upon  his  country. ^ 

[(^Signature  as  in  Form  No.  7003.y\'^ 

b.  Disclaimer  as  to  Part. 

Form  No.  8  4  1 1 . 
(Precedent  in  Troy  v.  Haskell,  33  N.  H.  534.) 

[(7y//(?  of  court  and  cause  as  in  Form  No.  7008.  yy- 

And  the  said  Joseph  Haskell  comes  and  defends  the  force  and 
injury  when,  etc.,  and  as  to  all  that  part  of  the  demanded  premises 
except  a  portion  thereof  described  as  follows:  Beginning  at  the  fence 
on  the  south  side  of  his  dwelling-house,  at  a  point  north  forty-five 
degrees  east  from  a  stone  set  in  the  ground  on  the  north  side  of  the 
old  Swanzey  road,  then  running  easterly,  northerly  and  westerly,  as 
the  fence  now  stands,  to  land  occupied  by  Brown  Nurse.  The  said 
Haskell  says  that  as  to  all  that  part  of  the  demanded  premises,  except 

1.  The  matter  to  be  supplied  within  Nontenure  may  be  added  to  the  plea  in 
[]  will  not  be  found  in  the  reported  the  following  words,  to  wit:  "  And,  in 
case.  addition  to  said  plea,  the  said  Freeman 

2.  Instead  of  putting  in  issue  the  sets  forth  the  following  ground  of  de- 
title  of  the  demandant,  the  tenant  may,  fense:  that  he  is  not  and  was  not,  at 
in  Massachusetts,  add  to  a  plea  of  date  of  said  writ,  nor  at  any  time  there- 
nul  disseisin  a  specification  of  defense  after,  tenant  of  the  demanded  premises, 
such  as  nontenure  or  a  disclaimer,  as  of  freehold,  nor  in  any  possession 
Ti'uro    V.    Freeman,    123     Mas§.     188.  thereof." 
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as  aforesaid,  he  is  not  tenant  thereof  as  of  freehold,  nor  was  such  on  the 
day  of  the  purchase  of  the  plaintiif 's  writ,  nor  at  any  time  afterwards, 
nor  ever  had  or  claimed  to  have,  nor  does  he  now  have  or  claim  to 
have  anything  in  the  premises  so  demanded,  but  wholly  disclaims  to 
have  anything  in  the  same,  and  this  he  is  ready  to  verify.  Where- 
fore he  prays  judgment  of  the  plaintiff's  writ,  and  that,  as  to  all  that 
part  of  the  demanded  premises  excepted  as  aforesaid,  the  said  writ 
may  be  quashed. 

By  Levi  Chamberlain^  his  attorney. 
And  as  to  all  the  residue  of  the  premises  in  the  plaintiff's  writ 
demanded,  the  said  Haskell  covcvts  and  defends,  etc.,  when,  etc.,  and 
for  plea  says,  he  never  disseized  the  plaintiffs  in  manner  and  form  as 
the  plaintiffs  have  declared,  and  of  this  he  puts  himself  on  the 
country. 

By  Levi  Chamberlain^  his  attorney. 

e.  General  Issue  and  Voluntary  Conveyance  by  Demandant  to 

Stranger. 

Form  No.  8412. 

(Precedent  in  Rowell  v.  Hayden,  40  Me.  583.) 

\(  Title  of  court  and  cause  as  in  For^n  No.  7001.^ 

{JVul  Disseisin.y]^ 

And  the  said  Hayden,  for  further  plea,  by  leave  of  the  Court  here 
obtained,  says,  that  the  said  demandant,  his  said  action  ought  not 
further  to  have  or  maintain,  because,  he  says,  that  since  the  com- 
mencement of  this  action,  and  during  the  pending  thereof,  to  wit,  on 
the  twentieth  day  of  Dec.  iS52,  the  said  demandant,  by  his  deed  of  that 
date,  duly  executed,  acknowledged  and  recorded  for  a  valuable  con- 
sideration in  said  deed  mentioned,  to  wit,  the  sum  of  nine  hundred 
dollars,  conveyed  the  said  demanded  premises  to  one  Asa  G.  Holt, 
whereby  the  said  demandant  was  wholly  divested  of  all  right,  title 
and  interest  in  and  to  the  demanded  premises,  and  this  he  is  ready 
to  verify.  Wherefore  he  prays  judgment  if  the  said  demandant,  his 
said  action  against  him  ought  further  to  have  or  maintain,  and  for 
his  costs. 

[(^Signature  as  in  Form  No.  1001.))^ 

2.  Conveyance  by  Demandant  by  Process  of  Law  to 
Defendant. 

Form  No.  8413. 

(Precedent  in  Leavitt  v.  School  Dist.  No.  iq,  78  Me.  574.) 

\(^Title  of  court  and  cause  as  in  Form  No.  1001.')^ 

And  now  said  defendants  at  this  day,  to  wit,  on  the  second  A^l^  of 

said  term,  come  and  say  that  the  said  demandant  ought  not  to  have 

or  further  maintain  his  said  action  against  them,  because  they  say 

that  previous  to  the  commencement  of  this  action,  the  said  defendants 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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designated,  located,  and  laid  out  a  school-house  lot  upon  the  real 
estate  described  in  said  writ  and  declaration,  upon  which  to  erect  a 
school-house  for  said  district,  and  thereafterwards  erected  a  school- 
house  thereon;  that  by  mistake  or  omission  in  the  proceedings  relating 
thereto,  there  was  a  failure  to  comply  with  the  law  relative  to  the 
laying  out  of  a  school-house  lot  and  appraising  the  same,  whereby 
such  location  was  rendered  invalid;  that  after  the  commencement  of 
this  action,  and  since  the  last  continuance  thereof,  that  is  to  say, 
after  the  term  of  court  begun  and  holden  on  t\\^  first  Tuesday  oi  April, 
A.  D.  i8<?5,  from  which  term  said  cause  was  last  continued,  to  wit,  on 
the  second  day  thereof,  and  before  the  present  term,  written  applica- 
tion was  made  by  said  school  district  to  the  selectmen  of  said  town, 
tQ  wit,  on  the  thirteenth  day  oi  Aprils  a.  d.  \Z85,  to  have  the  lot  so 
designated  and  described  re-appraised  by  them  for  a  school-house  lot; 
that  such  proceedings  were  had  thereon;  that  thereafterwards,  to  wit, 
on  the  twenty-fourth  day  of  April,  a  d.  \^85,  said  selectmen  re-appraised 
said  lot  as  set  out,  and  affixed  a  fair  value  thereon,  exclusive  of  im- 
provements made  by  said  district,  and  thereafterwards,  to  wit,  on  said 
twenty -fourth  day  of  April,  notified  said  district  and  the  demandant  of 
the  sum  at  which  said  lot  had  been  appraised,  which  said  sum  was  there- 
afterwards, to  wit,  on  the  eighth  day  of  May,  i8<§J,  tendered  by  the  dis- 
trict to  said  demandant  in  payment  of  said  appraisal,  whereby  said 
district  and  the  inhabitants  thereof,became  and  are  entitled  to  the  law- 
ful and  exclusive  possession  and  occupancy  of  said  real  estate,  so  set 
out  and  appraised  for  a  school-house  lot;  and  the  same  became  vested 
in  them  for  said  purpose,  and  the  demandant  became  and  is  wholly 
divested  of  all.  right  to  the  seizin  and  possession  of  same,  and  this  the 
said  defendants  are  ready  to  verify. 

Wherefore  they  pray  judgment  if  the  said  plaintiff  ought  further  to 
have  or  maintain  his  said  action  against  them. 

[(^Signature  as  in  Form  No.  lOOl^Y' 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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By  Mel  Emerson  Peters. 

I.  APPUCATION  for  writ,  712. 
1.   PrcBcipe,  713. 
a.  Petition,  714. 

a.  In  General,  716. 

b.  For  Writ  Coram  Nobis,  718, 
3.   Affidavit,  728. 

11.  ALLOWANCE  OF  WRIT,  729- 
1.   By  Federal  Court,  730. 
a.   By  State  Court,  730. 

a.  In  General,  730. 

b.  Writ  Coram  Nobis,  730. 

III.  WRIT,  731. 

1.  In  General,  731. 

a.  In  Federal  Courts,  731. 

(i)  From  Supreme  Court,  732. 

{a)   To  Circuit  or  District  Court,  732. 
(J))    To  State  Court,  732. 

(2)  From  Circuit  Court  of  Appeals  to  Circuit  or  Dis- 
trict Court,  734. 

b.  In  State  Courts,  734. 

(i)  From  Supreme  Court  or  Court  of  Appeals,  735. 

id)   To  Circuit  Court,  735. 

Xp)   To  District  Court,  738. 

{/)   To  Supreme  Court,  739. 
(2)  From  District  Court  to  Justice  Court,  740. 

2.  Coram  Vobis  and  Coram  Nobis,  740. 

IV,  RETURN  TO  WRIT  OF  ERROR,  741- 

V.  PROCESS  IN  ERROR,  743. 

1.   Citation,  743. 
a.  Notice,  747. 

a.  In  General,  747. 

b.  Writ  Coram  Nobis,  747. 

3.  Scire  Facias,  748. 

4.  Summons,  752. 

VI.  ASSIGNMENT  OF  ERRORS,  753. 

1.  In  La7v,  753. 
a.  In  Fact,  755. 

a.  In  General,  756. 

(i)  Death  of  Party  Before  Trial,  756. 
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{a)  Plaintiff,  756. 
(Ji)  Defendant,  TSJ. 
(2)  Infancy,  757. 
b.  On  Writ  Coram  Nobis,  758. 

VII.  PLEAS  IN  ERROR,  764. 
1.  In  Abatement,  764. 

a.  Death  of  Party,  764. 

b.  Improper  Service  of  Writ,  765. 
a.  In  Bar,  765. 

a.  In  Nullo  Est  Erratum,  765. 

b.  Former  Adjudication,  766. 

c.  Release  of  Errors,  768, 

VIII.  DISMISSAL  OF  WRIT,  773. 

1.  In  Civil  Cases,  773. 

a.  For  Failure  to  Give  Proper  Notice,  773. 

b.  For  Want  of  Parties,  773. 

2.  In  Criminal  Case  on  Escape  of  Prisoner,  Tj^. 

IX.  JUDGMENT,  774. 

1.  In  General,  774. 

2.  On  Writ  Coram  Nobis,  775. 

X.  Remittitur,  776. 

1.  On  Affirming  Judgment  of  Lower  Court,  776. 

2.  On  Reversing  Judgment  of  Lower  Court,  777. 

XI.  MANDATE,  777. 

1.  From  Federal  Court,  777, 

a.  To  Federal  Court,  iiT. 

b.  To  State  Court,  778, 
a.  From  State  Court,  779. 

CROSS-REFERENCES. 

For  other  Forms  relating  to  Proceedings  to  Review  Decisions  of  Inferior 
Courts,  see  the  titles  APPEALS,  vol.  i,  p.  890;  BONDS  AND 
UNDERTAKINGS  ON  APPEAL  AND  ERROR,  vol.  3, 
p.  833 ;  CER  TIF  I  ED  CA  SES,  vol.  4,  p .  409 ;  CER  TIORARJ 
vol.  4,  p.  427 ;  COSTS,  vol.  5,  Form  No.  6541 ;  EXCEPTIONS^ 
BILLS  OF;  MANDAMUS;  NEW  TRIAL;  REVIEW, 
BILLS  OF;  ST  A  TEMENT  OF  CASE;  STA  V  OF  PRO- 
CEEDINGS; SUPERSEDEAS;  and  the  GENERAL 
INDEX  to  this  work. 

I.   APPLICATION  FOR  WRIT.i 

1.  For  Btatntes  and  rules  of  court  re-  Code  (1896),  §§  388a,  396-406;  Supreme 

lating  to  writ  of  error  see  as  follows,  to  Ct.  Rules,  No.  i  et  seq. 
wit:  Connecticut.  —  Gen.    Stat.   (1888),    g§ 

Alabama,  —  Crim.    Code    (1896),    §§  944.  945,   I113,   I144-1153,    1365,    1387, 

4327-4335.  1635,    1636,    1684.    2524;    Supreme   Ct. 

Arizona.  — Yit.v.  Stat.  (1887),  §§  846-  Rules,  No.  16. 
879,  1794.  Florida.  —  Rev.  Stat.  (1892),  ^§  1234, 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  1262-1279;  Supreme    Ct.    Rules,    Nos. 

§§  967,  1433,  1478,   1479;  Mills'  Anno.  8,  9. 
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State  of  Colorado^  ss. 


1.  Praecipe. 

Form  No.  8414.' 

In  Supreme  Court  thereof. 


John  Doe,  plaintiff,        ) 

against  >  From  District  Court  of  Arapahoe  County. 

Richard  Roe,  defendant.  ) 
To  the  Clerk  of  the  Supreme  Court: 

Please  issue  writ  of  error  to  the  District  Court  of  Arapahoe  county. 


Georgia.  —  2  Code  (1895),  §§  5526, 
5587;  3  Code  (1895),  §§  1069-1077. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  p.  266,  par.  21,  p.  393,  par.  10, 
p.  484,  par.  29,  p.  1148,  par.  10,  p.  I154, 
par.  31,  p.  1416,  par.  655  et  seq.\  Su- 
preme Ct.  Rules,  No.  I  et  seq. 

Indiana,  —  Horner's  Stat.  (1896),  §§ 
2605,  2606. 

Iowa. — Code  (1897),  §§  3996,  4220, 
4569  et  seq. 

Maine.  —  Rev.  Stat.  (1883),  c.  102,  §§ 
I-12. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
187.  §§  1-15;  Stat.  (1892),  c.  266;  Su- 
preme Ct.  Rules,  No.  31. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  8678-8697;  Supreme  Ct.  Rules,  No. 
4  et  seq. 

Minnesota.  —  Stat.  (1894),  §§  4823, 
4827,  7385-7397 

Missouri.  —  Rev.  Stat.  (1889),  §§  2273- 
2304. 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
146,1745,  4180,  -jiyi  et  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  217,  §  6. 

New  Jersey. — Gen.  Stat.  (1895),  pp. 
1391-1394. 

New  Mexico. — Comp.  Laws  (1897),  §§ 
3136-3147. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  787  et  seq. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
222,  §  4. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  7499-7513- 

Tennessee.  —  Code  (1896),  §§  4834, 
4838-4846,  491 1-4922. 

Texas.  —  Rev.  Stat.  (1895),  arts.  1383- 
1420. 

Vermont.  —  Stat.  (1894),  §§933,  1634- 
1640. 

Virginia.  —  Code  (1887),  §§  3453  et 
seq..  4052-4057. 

West  Virginia. —  Code  (1891),  c.  39, 
§  45,  c.  135,  §  I  ^/  seq.,  c.  160,  §  1 1?^  seq. 

Wisconsin.  —  Stat.    (1898),    §§    3043, 

3407,  3558,  4719.  4724- 

United  States.  —  Rev.   Stat.  (1878),  §§ 


633.  635,  691,  693,  702-709,  997-1011, 
1869,  1909-191 1 ;  Rev.  Stat.  (Supp.  1891), 
pp.  49,  85,  901,  903. 

Writ  of  error  in  civil  cases  has  been 
abolished  in  the  following  states,  to 
wit: 

Kansas. —  Gen.  Stat.  (1897),  c.  83,  §  5. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6194. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  72,  S  I- 

North  Carolina.  —  Code  (1883),  §  544- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

6731- 

Oregon.  —  Hill's  Anno.  Laws  (1892;, 

§535. 

South  Dakota.  —  Dak.    Comp.  Laws 

(1887),  §  5214. 

And  in  criminal  cases  in  the  follow- 
ing states,  to  wit: 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  89,  §  70. 

Oregon.  —  Hills'  Anno.  Laws  (1892),  § 
1426. 

Applied  For,  How.  —  At  common  law 
the  writ  of  error  issued  as  a  matter  of 
course,  upon  a  praecipe  containing  the 
names  of  the  parties,  the  nature  of  the 
judgment,  the  court  where  it  was  given 
and  the  time  when  the  writ  was  intended 
to  be  returnable.  Rochester  v.  Roberts, 
25  N.  H.495(fjVm^  2  Tidd's  Pr.  1065). 
And  this  is  a  proper  method  of  apply- 
ing for  the  writ  in  some  states.  Or- 
lando First  Nat.  Bank  v.  King,  36  Fla. 
27;  Rochester  v.  Roberts,  25  N.  H.  503. 
In  other  states,  however,  the  party  de- 
siring to  sue  out  a  writ  of  error  is  re- 
quired to  petition  for  the  same.  Tex. 
Rev.  Stat.  (1895),  art.  1390.  While  in 
others  the  basis  of  the  proceedings  is 
an  affidavit,  filed  in  the  proper  office, 
setting  forth  the  errors  complained  of. 
Iowa  Code  (1897),  §  4570.  For  the 
proper  method  of  commencing  pro- 
ceedings in  a  particular  jurisdiction 
consult  the  list  of  statutes  cited  supra, 
note  I,  p.  712. 

1.  Consult,  generally,  statutes  cited 
supra,  note  I,  p.  712. 
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on  behalf  of  said  Richard  Roe  {ox  John  Doe)  and  returnable  pursuant 
to  law  and  the  rules  of  this  court.  Also  issue  scire  facias  to  defend- 
ants in  error  returnable  in  like  manner. 

James  Shipman,  Attorney  for  Plaintiff  in  Error. 

Form  No.  8  4  1 5  .> 

In  Supreme  Court  of  Illinois: 

To  January  Term,  iS98. 
John  Doe,  pkintiff  in  error,       ^  ^^^^^  ^^  ^.^,^^.^  ^^^^^  ^^  ^^^^^^ 

Richard  Roe,  defendant  in  error.  )  ^' 

Clerk  of  Supreme  Court  oi  Illinois  will  please  issue  writ  of  error  in 
the  above  entitled  cause,  directed  to  the  clerk  of  the  Circuit  Court 
of  McLean  county.  Also,  issue  writ  of  scire  facias  directed  to  the 
sheriff  of  McLean  county,  commanding  him  to  summon  the  said 
above  named  defendant  in  error,  as  provided  by  law.  The  above 
named  Richard  Roe,  defendant  in  error,  was  defendant  {ox plaintiff^ 
in  the  court  below,  and  the  above  named  John  Doe,  plaintiff  in  error, 
was  plaintiff  (or  defendant)  below  in  a  certain  action  heard  and 
determined  in  the  Circuit  Court  oi  McLean  county,  at  the  October 
term  thereof,  a.  d.  18P7.2 

Daniel  Webster, 
Attorney  for  said  Plaintiff  in  Error. 

Form  No.  8416.' 

State  of  Michigan,  in  the  Supreme  Court. 

John  Doe 

against 
Richard  Roe. 
Charles  C.  Hopkins,  Clerk  Supreme  Court:  . 

Sir  —  Please  issue  a  writ  of  error  in  the  above  •  entitled  cause  in 
favor  of  the  plaintiff  (or  defendant)  directed  to  the  judge  of  the 
Circuit  Court  for  the  county  of  Hillsdale,  and  returnable  t\xQ.  first  day 
of  February,  a.  d.  xWS. 

Action  of  replevin  {or  as  the  case  may  be). 

Enclosed  find  clerk's  fee  of  six  dollars. 

Yours,  etc., 

Daniel  Webster, 
Attorney  for  Plaintiff  (or  Defendant)  and  Appellant. 

Dated  the  first  day  of  January,  i  W8. 

2.  Petition.3 

1.  Consult,  generally,  the  statutes  to  the  statute  and  to  the  rules  of  the 
cited  supra,  note  i,  p.  712.  supreme  court.     Hilliard  v.  White,  88 

2.  The  praecipe  must  contain  a  par-  Tex.  591.  But  substantial  compliance 
ticular  description  of  the  judgment  to  with  the  statute  renders  the  petition 
correct  which  the  writ  of  error  is  sued  sufficient  against  a  motion  to  dismiss, 
out.  Carr  v.  King  County,  i  Wash.  ToUe  v.  Correth,  31  Tex.  .362.  And 
Ter.  418.  where  it  does  not  otherwise  appear  in 

3.  Beqnisites  of  Petition —  Gener-  the  record,  the  petition  should  show 
ally.  —  The  application  should  conform  by  appropriate   averments  relating  to 
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the  subject-matter  of  the  controversy, 
or  the  amount  involved,  that  the  case 
is  one  over  which  this  court  can  exercise 
jurisdiction.  Texas,  etc.,  R.  Co.  v. 
Wilson,  85  Tex.  507;  St.  Louis,  etc.,  R. 
Co.  V.  Batsell,  86  Tex.  192. 

Address.  —  The  address  being  a 
formal  part  of  the  petition  may  be 
directed  either  to  the  supreme  court  or 
to  the  district  clerk.  Johnson  v.  Mc- 
Cutchings,  43  Tex.  553;  Miller  v.  Cun- 
ningham, I  Tex.  App.  Civ.  Cas.,  §  958. 

Names  of  Parties.  —  The  petition  is 
required  to  state  the  names  of  the  par- 
ties adversely  interested.  Ariz.  Rev. 
Stat.  (1887),  i^ 853;  Tex.  Rev.  Stat.  (1895), 
art.  1391;  Summerlin  v.  Reeves,  29 
Tex.  85;  Daugherty  v.  Cartwright,  31 
Tex.  284.  And  where  a  person  seeks, 
by  petition  in  error,  to  reverse  a  judg- 
ment to  which  he  is  not  a  party,  he 
must  show,  by  proper  averments  in  his 
petition,  his  right  to  have  the  judg- 
ment reversed.  Thomas  v.  Jones,  10 
Tex.  52;  Graham  v.  Sterns,  16  Tex. 
153;  Cochrane  v.  Day,  27  Tex.  385. 
Thus,  where  a  person  seeks,  as  guard- 
ian of  minors,  to  sue  out  a  writ  of 
error  in  a  suit  to  which  he  is  not  a 
party  as  guardian,  it  is  not  sufficient 
for  him  merely  to  describe  himself  as 
guardian  in  his  petition  for  the  writ. 
He  must,  by  proper  averments,  show 
his  character  and  interest  as  guardian. 
Thomas  v.  Jones,  10  Tex.  52;  Cochrane 
V.  Day,  27  Tex.  385.  And  similarly, 
where  an  administrator  seeks  to  reverse 
a  judgment  to  which  he  was  not  a 
party,  he  should  aver  in  his  petition 
that  he  has  been  duly  appointed  and 
that  the  property  in  controversy  would 
be  assets  in  his  hands  if  recovered,  and 
it  is  not  sufficient  merely  to  describe 
himself  as  administrator.  Thomas  v. 
Jones,  10  Tex.  52.  And  see  also  Wood 
V.  Yarbrough,  41  Tex.  540. 

The  omission  of  the  names  of  the 
parties  in  a  petition  for  a  writ  of  error 
may  be  cured  by  a  proper  description 
of  the  parties  in  the  writ  or  error, 
the  judgment  being  properly  described 
in  the  petition.  Summerlin  v.  Reeves, 
29  Tex.  85. 

Res  id  en  ce  of  Pa  rties.  —  The  petition 
must  state  the  residences  of  the  parties 
adversely  interested.  Ariz.  Rev.  Stat. 
{1887),  §853;  Tex.  Rev.Stat.  (1895),  art. 
1391.  The  petition  should  state  the 
county  in  which  the  defendant  resides. 
Wheeler  v.  State,  8  Tex.  228;  Roberts 
V.  SoUibellus,  10  Tex.  352;  Daugherty 
V.  Cartwright,  31  Tex.  284;  Jordan  v. 
Terry,  33  Tex.  680;  Covittz'.  Anderson, 
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34  Tex.  262;  Cassells  v.  Kinney,  39 
Tex.  431.  Or  allege  that  it  is  unknown 
to  the  plaintiff  in  error.  Jordan  v. 
Terry,  33  Tex.  680. 

But  where  it  appears  in  the  original 
petition  that  defendant  is  a  nonresi- 
dent, it  is  not  necessary  to  make  the 
averment  in  the  petition  for  the  writ  of 
error.     Mills  v.  Howard,  12  Tex.  g. 

Nature  of  Case.  — The  petition  should 
state  the  nature  of  the  case.  Hiiliard 
V.  White,  88  Tex.  591.  And  a  petition 
is  defective  if,  instead  of  stating  the 
nature  of  the  case,  with  a  copy  of  the 
opinion,  etc.,  it  merely  gives  a  his- 
torical statement  of  the  case  prelimi- 
nary to  the  assignment  of  error. 
Missouri,  etc.,  R.  Co.  v.  McFadden,  89 
Tex.  137.  And  while  the  petition  is  re- 
quired to  contain  a  brief  statement  of 
the  nature  of  the  case  and  the  ground 
upon  which  the  writ  of  error  is  prayed, 
no  statement  of  the  pleadings  or  their 
substance  is  required,  or  proper,  unless 
it  is  made  so  by  reason  of  some  issue 
upon  them  being  presented  to  this  court 
for  its  decision.  Texas,  etc.,  R.  Co.  v. 
Wilson,  85  Tex.  507.  Tex.  Supreme 
Ct.  Rules,  No.  I,  prescribes  which  of 
the  original  papers  shall  accompany 
the  petition,  and  the  petition  containing 
all  the  pleadings  in  the  case  and  all  the 
evidence  bearing  upon  the  material 
issue  is  in  violation  of  this  rule.  San 
Antonio,  etc.,  R.  Co.  v.  Choate,  90  Tex. 
81. 

Judgment. — The  petition  must  de- 
scribe the  judgment  with  sufficient  cer- 
tainty to  identify  it.  Ariz.  Rev.  Stat. 
(1887),  §  853;  Tex.  Rev.  Stat.  (1895).  art. 
1391;  Graham  v.  Sterns,  16  Tex.  153; 
Cochrane  v.  Day,  27  Tex.  385;  Daugh- 
erty V.  Cartwright,  31  Tex.  284;  Ham- 
mond V.  Mays,  45  Tex.  486.  Thus,  a 
petition  is  fatally  defective  if,  in  its 
description  of  judgment,  it  fails  to  state 
the  name  of  all  the  defendants  against 
whom  the  judgment  was  rendered.  Jor- 
dan V.  Terry,  33  Tex.  6S0.  But  it  is  not 
necessary  to  state  the  day  of  the  term 
on  which  the  judgment  was  rendered, 
if  the  term  is  stated.  Hiliebrant  v. 
Brewer,  5  Tex.  566.  And  where  the 
petition  states  the  names  of  the  parties, 
the  date  of  the  judgment  and  the  num- 
ber of  the  case  on  the  docket,  it  is  suf- 
ficiently explicit,  without  stating  the 
number  of  the  judgment.  Turner  v. 
Hamilton,  6  Tex.  250.  So,  where  the 
judgment  sent  up  was  to  the  effect  that 
an  award  of  arbitrators  sought  to  be 
made  the  judgment  of  the  court  be  set 
aside  and   the  suit  be   dismissed,  and 
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a.  In  General. 
Form  No.  8417.' 

Circuit  Court  of  the  United  States,  for  the  Southern  Division  of  the 

Western  District  of  Michigan. 
John  Doe,  plaintiff,       )  ^^  j^^ 

i>- 1.     ^^F'"fS     A     ,    C  Petition  for  Writ  of  Error. 
Richard  Roe,  defendant.  ) 

Comes  now  the  plaintiff,  John  Doe,  and  says,  that  on  the  twenty- 
second  dsiy  of  March,  iS96,  judgment  in  this  case  was  entered  by  this 
court  in  favor  of  the  defendant  and  against  th\s plaintiff ,  by  which  said 
judgment  plaintiff  was  aggrieved,  in  that  in  said  judgment  and  the 
proceedings  had  prior  thereunto  in  this  cause  certain  errors  were 
committed  to  the  prejudice  of  t\\\s, plai?itiff,  all  of  which  will  appear 
more  in  detail  from  the  assignment  of  errors  filed  with  this  petition. 
V^heveiore,  plaintiff  prays  that  a  writ  of  error  may  issue  to  the  United 
States  Circuit  Court  of  Appeals  for  the  sixth  cucmt  for  the  correction 
of  the  errors  complained  of,  and  that  a  duly  authenticated  transcript 
of  the  record,  proceedings  and  papers  herein  may  be  sent  to  said 
Circuit  Court  of  Appeals. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 


defendants  recovered  of  the  plaintiff  all 
the  costs  incurred,  and  the  petition  de- 
scribed the  judgment  as  "  a  judgment 
against  your  petitioner  for  the  costs  of 
said  suit  in  favor  of  said  defendants, 
the  precise  amount  of  which  petitioner 
is  unable  to  state,"  it  was  held  that  the 
description  of  the  judgment  was  suf- 
ficient and  a  motion  to  dismiss  was 
overruled.  Forshey  v.  Galveston,  etc., 
R.  Co.,  16  Tex.  516. 

Failure  to  properly  describe  the  judg- 
ment in  the  petition  for  a  writ  of  error 
is  cured  by  an  accurate  description  of  the 
judgment  in  the  citation.  Hillebrant  v. 
Brewer,  5  Tex.  566;  Wright  z/.  Williams, 
12  Tex.  35. 

A ssignment  of  Error.  —  The  petition 
should  contain  direct  and  specific  as- 
signments of  the  errors  complained  of. 
Tex.  Supreme  Ct.  Rules,  No.  i;  Hodo 
V,  Mexican  Nat.  R.  Co.,  88  Tex.  523; 
Milliard  v.  White,  88  Tex.  591;  Alliance 
Milling  Co.  v.  Eaton,  (Tex.  1893)  24  S. 
W.  Rep.  392;  Clark  v.  Gregory,  87  Tex. 
189;  San  Antonio,  etc.,  R.  Co.  v.  Choate, 
90  Tex.  81.  And  the  same  rule  exists 
where  a  petition  in  error  in  the  nature 
of  a  writ  of  error  is  used.  State  v. 
Brown,  (Md.  1889)  16  Atl.  Rep.  722; 
Hearn  v.  Gould,  51  Md.  319;  State  v. 
McNally,  55  Md.  560;  Hanlon  v.  IJnion 
Pac.  R.  Co.,  40  Neb.  52;  Cortelyou  v. 
Maben,  40  Neb.  512;  Wiseman  v. 
Ziegler,  41   Neb.  886. 


A  motion  to  dismiss  a  writ  of  error 
will  not  be  sustained  because  of  the 
want  of  an  assignment  of  errors,  when 
upon  an  inspection  of  the  record  a 
fundamental  error  is  discovered,  but 
such  errors  and  no  others  will  be  revised 
by  the  appellate  court.  Miller  v.  Cun- 
ningham,   I   Tex.    App.    Civ.    Cas.,    § 

959- 

Motion  for  Rehearing.  —  Under  a  rule 
adopted  by  the  Texas  supreme  court, 
the  petition  must  show  that  the  appli- 
cant has  made  a  motion  for  rehearing 
in  the  court  of  civil  appeals,  presenting 
distinctly  all  the  points  on  which  a  writ 
of  error  is  asked.  Southern  Pac.  Co. 
V.  Haas,  85  Tex.  401. 

Prayer.  —  The  petition  shall  state  that 
the  petitioner  desires  to  remove  the 
cause  to  the  supreme  court  or  court  of 
civil  appeals  for  revision  and  correction. 
Ariz.  Rev.  Stat.  (1887),  §  853;  Tex. 
Rev.  Stat.  (1895),  art.  1391.  And  where 
the  plaintiff  in  error  desires  the  issuance 
of  a  supersedeas,  he  shall  state  the  facts 
which  entitle  him  thereto  and  pray  for 
the  issuance  thereof.  Tex.  Rev.  Slat. 
(1895),  art.  1391. 

1.  This  petition  is  required  by  U.  S. 
Cir.  Ct.  of  App.  Rules,  No.  11,  and  is 
based  on  the  facts  in  the  case  of  Tefft 
V.  Stern,  43  U.  S.  App.  442,  in  which 
case  it  was  held  that  rule  1 1  of  the  cir- 
cuit court  of  appeals  did  not  contem- 
plate a  petition  specifically  mentioning 
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Form  No.  84  18.' 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court: 

Respectfully  x^r^x&'it.nX.s  Joseph  Middleby  oi  Lexington  in  the  county 
of  Middlesex,  having  a  usual  place  of  business  in  Boston  in  the  county 
of  Suffolk,  that  he  is  guardian  of  J.  Henry  Taylor,  an  insane  person, 
formerly  of  Boston  in  the  county  of  Suffolk,  but  now  confined  in  the 
McLean  Asylum  at  Waverly  in  said  county  oi  Middlesex;  that  he  was 
duly  appointed  guardian  of  the  said  J.  Henry  Taylor  by  decree  of  the 
Probate  Court  for  the  Qoxxvily  oi  Suffolk  on  July  15,  i8P7;  and  the 
said  guardian  says  that  one  Anna  J.  Lovering  of  Boston  in  the  county 
of  Suffolk  recovered  judgment  in  the  Superior  Court  holden  at 
Boston  in  the  county  of  Suffolk  on  the.  first  day  oi  November,  a.  d. 
i8P7,  against  the  said  y.  Henry  Taylor,  in  a  certain  action  wherein 
the  said  Anna  J.  Lovering  was  plaintiff  and  the  saidy.  Henry  Taylor 
was  defendant;  and  the  said  guardian  prays  for  a  writ  of  error  to 
issue  from  this  honorable  court,  returnable  to  the  Supreme  Judicial 
Court  on  the  first  Monday  of  January  next,  and  assigns  as  errors  in 
the  record  of  said  process  and  judgment  in  said  Superior  Court  the 
following;  to  wit, — 

1.  That  at  the  time  of  the  rendition  of  the  judgment  sought  to  be 
reversed,  the  said  J.  Henry  Taylor  was  an  insane  person. 

2.  That  no  guardian  ad  litem  was  appointed  for  him  in  the  case 
conformably  to  the  rules  of  law. 

3.  That  at  the  time  of  said  rendition  of  judgment  sought  to  be 
reversed,  as  well  as  at  the  time  when  said  action  was  commenced, 
your  petitioner  was  the  legal  guardian  of  the  said  J.  Henry  Taylor, 
but  was  never  lawfully  made  a  party  to  the  said  proceeding  in  the 
Superior  Court. 

4.  That  the  said  Superior  Court  never  ordered  any  due  and  proper 
service  of  the  said  action  upon  the  said  guardian. 

5.  That  no  due  and  proper  service  has  ever  been  made  upon  the 
said  guardian  of  any  lawful,  duly  authorized,  or  properly  directed 
precept  in  or  concerning  the  said  action  on  which  the  judgment 
sought  to  be  reversed  was  rendered. 

6.  That  there  was  no  such  due  and  proper  service  of  the  said 
action  made  upon  the  saidy.  Henry  Taylor  as  warranted  said  Superior 
Court  rendering  the  judgment  sought  to  be  reversed  in  said  action. 

Wherefore  your  said  petitioner,  the  plaintiff  in  error,  guardian  of 
y  Henry  Taylor,  as  aforesaid,  on  behalf  of  the  sa\d  J.  Henry  Taylor, 
who  still  is  an  insane  person  and  unable  to  act  in  his  own  behalf, 
says  that  the  said  judgment  is  erroneous,  and  should  be  reversed. 

Joseph  Middleby, 
By  his  Attorneys, 

T.  E.  Grover. 
J.  J.  Feely. 

each  judgment  or  order  complained  of,  by  the  same  rule,  is  intended  to  par- 

but  that  it  did  contemplate  the   mere  ticularly  assign  the  errors  complained 

asking  of   a  writ  of   error  in   general  of  and  which  are  intended  to  be  urged, 

terms.   The  assignment  of  errors,  which  See  2\?,o  supra,  note  3,  p.  71J. 

is  required  to  be  filed  with  the  petition  1.  See,  generally,  supra,  note  3,  p.  714. 
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b.  For  Writ  Coram  Nobis. 
Form  No.  8419.' 

In  the  Circuit  Court  of  Shelby  County,  Tennessee. 
The  Kansas  City  &'  Memphis  '\ 

Railway  and  Bridge  Co.       I  The  Petition  of  Charles  Durivage  and 
vs.  I  his  Guardian  Johanna  Welsh. 

Susan  McLean  Greer  et  al.   j 
To   the   Hon.    L.   H.   Estes,  Judge  of  the   Circuit  Court  of  Shelby 
County,  Tennessee: 

Your  petitioners,  Charles  Durivage  and  his  guardian  Johanna 
Welsh,  respectfully  show  unto  your  honor  that  petitioner  Charles 
Durivage  is  an  infant  of  tender  years,  only  eleven  years  of  age  at 
present,  and  that  his  guardian  Johanna  Welsh  is  old,  infirm  and 
illiterate,  being  unable  either  to  read  or  write. 

They  show  that  on  the  twenty-third di2Ly  of  October,  i887,  J.  E.  Merri- 
man  and  Walter  Merriman,  being  the  owners  in  fee  and  seized  and  pos- 
sessed of  lot  15  in  block  12  in  that  part  of  the  city  oi Memphis  known 
as  Eort  Pickering,  fronting  twenty-five  feet  on  the  north  side  of  Jackson 
street,  now  known  as  Io7va  avenue,  and  running  backwards  north- 
wardly between  parallel  lines  one  hundred  and  sixty  feet  to  an  alley, 
conveyed  the  same  to  one  Cordelia  Cook,  by  deed  in  book  number  120, 
page  600,  of  register's  office.  Said  Merriman  was  in  possession  of 
said  lot  15  in  block  12  at  the  time  of  this  sale,  and  had  been  in  pos- 
session a  long  time  before.  A  copy  of  said  deed  will  be  filed  herein 
i:  required. 

The  said  Cordelia  Cook  went  immediately  into  possession  of  said 
lot,  repaired  the  fences  already  around  it,  had  a  tenant  in  possession 
of  the  same,  planted  fruit-trees  upon  it  and  held  possession  thereof 
to  the  day  of  her  death.  The  said  Cordelia  Cook  a  short  time  after 
this  died  of  yellow  fever,  and  she  left  a  son,  Charles  Durivage,  Sr., 
who  was  her  only  legitimate  offspring  and  heir,  in  possession  of  this 
said  lot,  she  having  died  intestate  and  the  ownership  having 
descended  to  him  for  this  reason. 

The  said  Charles  Durivage,  Sr.,  lived  a  few  weeks  after  the  death 
of  his  mother,  holding  possession  of  said  lot  when  he  died,  leaving 
his  wife,  Vina  Durivage.  And  the  said  Vina  Durivage,  about  six 
months  after  the  death  of  said  Charles  Durivage,  Sr.,  gave  birth  to 
your  petitioner,  Charles  Durivage,  Jr.,  who  being  a  posthumous 
child  of  said  Charles  Durivage,  Sr.,  and  being  his  only  son  and  heir, 
inherited  said  lot  15  in  block  12  and  remains  the  owner  to  this  day. 

The  said  Mrs.  Cordelia  Cook  and  her  son  Charles  Durivage,  Sr.,  and 
her  grandson  Charles  Durivage,  Jr.,  and  his  grandmother,  petitioner, 
Johanna  Welsh,  as  his  guardian  from  the  said  twenty-third  day  of 
October,  i877,  have  been  in  actual,  visible,  continuous  and  notorious 
occupancy  of  said  lot  15  in  block  12,  having  the  same  fenced  all  the 
time,  having  possession  by  tenant  whose  house  stood  on  lots  16,  17, 
i<?  and  19,  adjoining,  and  the  whole  y?w  lots  being  inclosed  by  one 

1.  This  form  is  copied  from  the  origi-  nobis  was  granted  on  this  petition,  the 
nal  papers  in  McLemore  v.  Durivage,  order  allowing  the  same  being  set  out 
92  Tenn.  482.    The  writ  of  error  coram     infra.  Form  No.  8423, 

718  Volume  7. 


8419.  ERROR,  WRIT  OF.  8419. 

fence,  for  years  past  this  said  lot  15  in  block  1'2  being  inclosed  with 
the  four  other  lots  aforesaid,  used  as  a  yard  and  garden  in  connec- 
tion with  tht  four  other  lots  and  with  the  house  upon  them.  Many 
years  ago  fruit-trees  were  planted  on  this  lot  15  in  block  12  and  the 
four  other  lots  adjoining  it,  and  said  fruit-trees  have  grown  old  by 
reason  of  the  long  lapse  of  time,  and  all  the  time  the  fruits  thereof 
have  been  enjoyed  by  the  tenants  of  the  vendors  oi  M.rs..  Cordelia . 
Cook,  and  the  tenant  of  herself  and  Charles  Durivage,  Jr.,  your  peti- 
tioner. No  man  durmg  all  this  time  has  ever  questioned  the  title  of 
Mrs.  Cook  or  of  your  petitioner;  no  man  has  ever  broken  into  the 
inclosure  thereof;  no  man  has  ever  disturbed  the  tenants  in  posses- 
sion of  this  lot;  no  man  has  ever  brought  suit  to  eject  your  peti- 
tioner or  his  grandmother  or  her  predecessors  in  the  possession 
and  title  thereof. 

Said  lot  15  was  granted  nearly  one  hundred  years  ago  by  the  state 
of  North  Carolina  to  Johti  Overton  and  John  Ramsay. 

Now  your  petitioners  aver  that  not  only  did  petitioner  Charles 
Durivage,  Jr.,  acquire  a  good  and  indefeasible  title  to  said  lot  by 
reason  of  the  fact  that  his  record  chain  of  title  is  good,  but  that  by 
sections  3459  and  3460  of  Milliken  &  Vertrees'  Code  this  title  has 
been  perfected  years  ago  by  reason  of  the  fact  that  petitioner, 
Charles  Durivage,  Jr.,  and  his  grandmother  and  those  under  whom 
she  claimed  have  been  in  the  possession  of  said  lot,  actually,  visibly, 
continuously  and  notoriously  by  fence  inclosure,  by  tenants  and  by 
cultivation  for  far  more  than  seven  years. 

Petitioners  further  show  that  on  the  first  of  March,  iS90,  The 
Kansas  City  &*  Memphis  Railway  and  Bridge  Co.  filed  their  petition 
in  this  cause  against  both  of  your  petitioners  and  against  Susan 
McLean  Greer,  and  her  husband,  H.  D.  Greer,  Chas.  D.  McLean, 
William  McLean,  J.  C.  McLemore,  F.  S.  McLemore,  D.  W.  McLemore, 
M.  L.  McLemore,  Valda  McLemore,  Mary  McLemore,  Sallie  McLemore, 
Josephine  Gholson,  Elizabeth  W.  Hays  and  E.  B.  McHenry,  commis- 
sioner. These  other  persons  were  made  parties  to  this  suit  on 
account  of  their  pretended  interest  in  this  lot  15  in  block  1^,  though 
petitioners  aver  that  they  had  no  valid  title  whatever.  The  purpose 
of  this  petition,  as  is  shown  by  the  papers  herein,  was  to  condemn 
the  north  thirty-eight  feet  of  the  back  part  of  lot  15  in  block  12 
aforesaid. 

About  this  same  time,  said  Kansas  City  6^  Memphis  Railway  and 
Bridge  Co.  filed  another  petition  in  this  court,  it  being  No.  8562  rule 
docket  herein,  against  your  petitioners,  seeking  to  condemn  for  the 
purpose  of  said  railway  company  the  north  thirty-eight  feet  of  lots  16, 
17,  18  and  19  in  block  12  immediately  adjoining  lot  15. 

Process  issued  in  both  these  cases  against  your  petitioners,  and 
about  the  ninth  day  of  March,  iS90,  Mr.  J.  A.  Perkins,  a  deputy 
sheriff  of  Shelby  county,  called  upon  your  petitioners  and  told  them 
that  a  suit  had  been  commenced  against  them  in  the  Circuit  Court  of 
Shelby  county,  and  at  the  same  time  presented  your  petitioner 
Johanna  Welsh  with  a  copy  of  the  notice  in  the  case  of  Kansas  City 
&"  Memphis  Raihvay  and  Bridge  Co.  against  Charles  Durivage,  Jt^., 
and  Johanna  Welsh.     No  copy  of  the  notice  in  the  case  of  \.\i^  Kansas 
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City  dr*  Memphis  Railway  and  Bridge  Co.  against  Susan  McLean  Greer 
et  al.  was  presented  to  either  of  your  petitioners. 

Petitioner  Charles  Durivage,  /r.,  who  is  only  eleven  years  of  age 
and  utterly  ignorant  of  his  rights,  of  course  understood  nothing  in 
regard  to  this  service,  and  his  guardian  Johanna  Welsh  supposed 
that  there  was  only  one  suit  against  her,  and  that  that  involved  all 
Jive  of  the  lots  belonging  to  her  ward,  she  not  being  able  to  read  or 
write  and  supposing  from  the  officer's  statement  that  she  had  been 
summoned  in  only  one  suit,  and  that  that  one  suit  involved  the  entire 
possession  of  her  ward.  She  was  completely  ignorant  of  the  fact 
that  they  were  parties  to  a  second  suit,  and  that  lot  15  was  involved 
in  this  cause  in  which  a  petition  is  now  presented.  She  told  the 
officer  that  she  knew  nothing  about  law,  but  he  would  please  go  to 
her  attorneys,  Messrs.  Malone  6^  Malone,  and  inform  them  fully  of 
the  nature  of  the  suit  against  her,  handing  him  the  copy  of  the  peti- 
tion in  case  No.  3562  and  asking  that  it  be  delivered  to  the  said 
Malones.  The  said  officer  went  then  to  the  office  of  Malone  ^^  Malone 
and  delivered  a  copy  of  the  petition  in  said  cause  No.  3562,  saying  to 
one  of  the  members  of  the  firm  that  Mrs.  Welsh  had  directed  him  to 
call  and  state  that  the  railroad  had  begun  a  suit  against  her,  that  she 
had  sent  them  a  copy  of  the  petition  and  that  they  would  please 
attend  to  the  suit  for  her. 

The  said  Malones  at  once  received  the  petition  in  said  case, 
docketed  the  same  on  the  books  of  the  firm,  entered  an  appearance 
for  petitioner  in  that  case,  filed  a  demurrer  to  the  petition  therein, 
and  in  short  took  control  thereof,  so  far  as  the  interest  of  your 
petitioners  was  concerned.  And  now  your  petitioners  aver  that 
petitioner  Johanna  Welsh  supposed  that  there  was  only  one  suit  and 
that  this  one  suit  involved  all  t\v^  five  lots  of  Charles  Durivage,  Jr., 
and  that  this  suit  was  No.  3562,  in  which  she  had  received  a  copy  of 
the  petition.  She  supposed  this  from  the  statement  made  to  her 
by  the  officer  and  the  copy  of  the  petition  presented  to  her.  If  she 
had  known  for  an  instant  that  she  or  her  grandson  were  parties 
to  another  suit,  she  would  have  notified  Malone  cSr"  Malone  at  once 
and  they  would  have  taken  care  of  the  interest  of  her  ward.  But 
she  further  avers  that  said  Malones  never  knew  at  the  time  that  her 
grandson  was  the  owner  of  lot  15  in  block  12.  They  did  not  know 
that  he  was  in  possession  thereof  or  that  he  had  ever  been  in  pos- 
session before.  They  did  not  know  that  her  grandson  had  any 
interest  whatever  in  said  lot.  They  did  not  know  that  petitioner 
Charles  Durivage,  Jr.,  was  a  party  to  this  suit  against  Susan  McLean 
Greer  and  others',  they  did  not  enter  an  appearance  for  Charles 
Durivage,  Jr.,  or  for  herself;  they  did  not  represent  him  or  her  in 
the  case,  and  in  short  had  nothing  to  do  with  the  issues  involved 
therein.  She  avers  that  only  within  the  last  two  or  three  days  have 
said  Malones  had  the  slightest  idea  that  petitioners  were  parties 
thereto.  Your  petitioner  therefore  supposed  that  there  was  only 
one  suit  and  that  involved  all  five  lots,  and  supposed  that  Malone  6^ 
Malone  in  attending  to  this  one  suit  were  attending  to  the  entire 
property  of  petitioner  Charles  Durivage,  Jr.,  and  caused  no  appear- 
ance to  be  entered  in  said  cause  against  Susan  McLean  Greer  and 
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others,  so  that  your  humble  petitioner  and  her  grandson,  a  boy  of 
tender  years,  were  left  entirely  without  protection  before  this 
honorable  court,  with  the  result  which  shall  be  shown  later. 

In  order  to  set  before  the  court  the  full  history  of  the  connection 
of  Malone  o^  Malone  with  the  estate  of  petitioner  Charles  Diiri- 
vage,  Jr.,  it  may  be  best  to  set  out  the  following  facts: 

A  number  of  years  ago  the  state  of  Tennessee  filed  a  bill  against  A. 
W.  Hill  et  al.  to  collect  back  taxes  on  lots  16,  17,  18  and  19  in  block 
12  adjoining  said  lot  15.  The  unknown  heirs  of  Cordelia  Cook  were 
made  parties  to  this  suit  and  t\\Q  four  lots  were  sold  for  taxes  to  one 
D.  C.  Mooney  in  i8<?7.  Mooney  refused  to  comply  with  his  bid,  and 
on  applying  to  Malone  tSr'  Malone  for  advice  as  to  the  taxes  claimed 
to  be  due,  your  petitioner  Johanna  Welsh  was  advised  that  the  publi- 
cation therein  was  void  as  to  her  grandson  on  account  of  the  fact 
that  Chas.  Durivage,  Jr.,  was  an  heir  of  his  father  and  not  of  Cordelia 
Cook.  So  said  Malones  filed  a  bill  in  the  Chancery  Court  in  the  case 
of  Durivage  against  The  Taxing  District  and  others  to  clear  the  title 
of  these  yi^wr  lots  of  the  back  taxes  claimed.  Petitioner  lost  this  case 
before  the  chancellor  and,  on  appeal  to  the  Supreme  Court,  the 
opinion  of  the  honorable  chancellor  was  affirmed.  Said  Malones  had 
nothing  whatever  to  do  with  lot  15  in  this  litigation  and  they  sup- 
posed that  \h^  four  other  lots  were  the  only  property  possessed  by 
said  Charles  Duritfage,  Jr.  Petitioner  Johanna  Welsh,  being  illiterate, 
did  not  know  these  lots  by  numbers  at  all.  She  simply  knew  that 
her  grandson  had  one  hundred  and  twenty-five  feet  inclosed,  that  he 
had  deeds  covering  all  this  property,  and  that  he  had  had  possession 
of  them  for  many  years.  A  few  days  after  the  petition  in  this  cause 
against  Susan  McLean  Greer  et  al.  and  No.  S562  were  filed,  Walter 
Malone,  a  member  of  said  firm  of  Malone  cr'  Malone,  had  a  conver- 
sation with  Mr.  E.  F.  Adams,  who  represented  the  Railway  and 
Bridge  Co.  In  this  conversation  Mr.  Adams  offered  to  buy  the  four 
lots  16,  17,  18  and  19  as  a  whole  from  petitioners,  saying  that  his 
company  would  be  willing  not  only  to  take  the  thirty-eight  feet  off  the 
back  of  these  four  lots,  but  would  also  take  the  whole  of  them  and 
would  pay  cash  for  the  same,  as  he  believed  petitioner  Charles  Duri- 
vage's  title  was  perfect.  Then  Malone  said  to  Mr.  Adams,  "By  the 
way,  who  owns  lot  15  in  block  12  ?"  Mr.  Adams  replied  in  effect  that 
it  belonged  to  the  heirs  of  Charles  McLean.  A  day  or  two  after,  said 
Malone,  in  the  rotunda  of  the  Peabody  Hotel,  met  Mr.  Chas.  D.  M. 
Greer,  who  is  the  son  of  defendant  Susan  McLean  Greer  and  a  grand- 
son of  Chas.  D.  McLean,  and  as  said  Greer  was  a  friend  of  Malone, 
they  engaged  in  conversation.  In  the  course  of  this  conversation 
Malone  remarked  to  Mr.  Greer  that,  h^  had  had  a  conversation  with 
Mr.  Adams,  in  which  Mr.  Adams  had  said  that  the  heirs  of  Chas.  D. 
McLean  owned  a  lot  in  Fort  Pickering,  and  said  Malone  advised  Mr. 
Greer  to  see  Mr.  Adams  in  regard  thereto.  Mr.  Greer  replied  that  he 
would  mention  the  matter  to  his  father.  A  few  days  after,  said  Walter 
Malone  met  Mr.  Greerhy  chance,  and  in  the  course  of  a  short  conver- 
sation Mr.  G^r^^r  said  that  he  had  mentioned  the  matter  to  his  father, 
Mr.  Hugh  Greer,  but  that  as  said  Hugh  Greer  was  ill  at  the  time  he  could 
not  come  up  to  see  about  the  matter.  Still  a  few  days  later,  Mr.  Hugh 
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D.  Greer,  the  husband  of  Susan  McLean  Greer,  came  to  the  office  of 
Malone  6^  Malone  and  asked  them  if  they  knew  anything  of  the  lot. 
Said  Walter  Malone  replied  that  Mr.  Adams  had  told  him  that  there  was 
a  lot  in  Fort  Pickering  belonging  to  the  heirs  of  Charles  D.  McLean, 
and  that  he  would  perhaps  do  well  to  see  Mr.  Adams  and  find  out 
what  there  was  in  it.  Then  Mr.  Greer  left  and  Malone  6r»  Malone 
had  no  further  conference  with  him.  Your  petitioners  relate  these 
incidents  concerning  the  conversations  between  the  Malones  and  the 
Greers  to  show  how  completely  oblivious  said  Malones  were  of  the 
fact  that  petitioners  had  any  interest  in  the  lot  or  had  possession 
thereof,  and  to  show  conclusively  that  said  Malones  did  not  represent 
your  petitioners  in  said  cause,  although  petitioners  believed  that  in 
the  one  suit  No.  3562  said  Malones  represented  the  entire  interest  of 
Charles  Durivage,  Jr.,  in  the  Fort  Pickering  property.  The  said 
Malones  never  even  saw  the  papers  in  this  case  against  Susan  McLean 
Greer  until  a  few  days  ago,  as  has  been  before  set  out,  and  they  had 
no  idea  that  either  of  the  petitioners  was  a  party  thereto.  As  time 
went  on,  the  Malones  and  Mr.  Adams  and  Messrs.  Allan  &>  Finley, 
real  estate  agents,  who  represented  the  Kansas  City  6^  Memphis  Rail- 
way and  Bridge  Co.,  had  numerous  conferences  concerning  lots  16, 
17,  18  and  19, —  various  sums  were  offered  for  these  lots  by  the  rail- 
way-company, and  various  offers  were  made  by  Malone  &•  Malone 
representing  petitioners,  proposing  to  dispose  of  th.e.se  four  lots  in 
different  manners  feasible  in  the  case  of  persons  non  sui Juris.  Not 
for  a  moment  did  any  of  the  railway  officials  or  attorneys  understand 
that  said  Malone  &'  Malone  had  any  connection,  professional  or  other- 
wise, with  lot  15,  and  all  the  conversation  had  between  them  clearly 
indicated  that  said  Malone  6^  Malone  did  not  know  that  petitioner 
Charles  Durivage,  Jr.,  owned  lot  15.  . 

But  petitioners  aver  that  said  Railway  and  Bridge  Co.  knew  full  well 
that  petitioners  were  in  possession  of  lot  15;  they  knew  full  well  that 
same  was  inclosed  by  the  tenant  of  petitioner;  they  knew  full  well 
that  the  tenant  holding  the  other  lot  used  this  lot  for  a  garden  and 
a  yard.  Petitioners  charge  that  not  only  did  the  real  estate  agents 
representing  said  Railway  and  Bridge  Co.  go  down  and  inspect  these 
lots  personally,  but  their  attorneys  did  so,  too.  It  is  a  fact  that  not 
only  before  this  present  suit  was  instituted,  but  several  times  there- 
after, these  gentlemen  went  down  personally  and  inspected  all  the 
lots  and  had  frequent  conversations  concerning  the  same  with  Mrs. 
Shipley,  the  tenant  on  the  place.  Mrs.  Shipley  showed  them  over  the 
entire  lots  and  called  their  attention  distinctly  to  the  fact  that  her 
fence  inclosed  the  lot  15,  which  lay  next  to  the  alley,  and  that  she 
claims  it  as  a  part  of  her  leasehold.  She  showed  them  her  lease, 
drawn  up  by  Malone  6^  Malone  three  years  before,  showing  that  she 
was  the  tenant  on  lots  16,  17,  18  and  19,  and  informed  them  at  the 
same  time  of  the  full  extent  of  her  inclosures,  which  ran  up  to  the 
alley  on  the  east  and  inclosed  lot  15.  She  told  them  that  she  claimed 
this  under  a  lease  from  Mrs.  Welsh.  The  fence  was  then  as  it  is  now, 
stout  and  strong  and  of  substantial  material,  so  that  said  Railway 
and  Bridge  Co.  could  not  possibly  fail  to  know  that  your  petitioners 
were  in  possession  of  the  same. 
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But  your  petitioners  further  show  that  the  defendants  to  this  suit, 
the  McLemore  heirs,  knowing  full  well  that  they  had  no  valid  claim 
to  this  lot,  that  they  were  not  in  possession,  that  the  same  was  ad- 
versely held,  seized  the  opportunity  to  deprive  your  petitioners  of 
their  rights,  because  «^he  guardian  who  was  old  and  illiterate,  the 
minor  who  was  helpless,  and  neither  represented  by  counsel  before 
the  court,  never  knew  that  they  had  been  made  parties  to  this  suit, 
but  believed  their  entire  interests  were  protected  by  counsel  in 
another  suit. 

The  McLemore  heirs  who  were  minors  filed  their  answer  by  guard- 
ian ad  litem,  while  the  adults,  wrongfully  and  most  fraudulently, 
spurred  on  by  the  desire  of  gain,  determined  to  get  the  money  which 
would  be  paid  for  these  lots.  They  therefore  filed  an  answer  in  which 
they  knowingly,  wilfully  and  intentionally  misrepresented  the  facts 
of  this  case.  They  pretended  to  be  the  owners  of  this  lot  15  in  block 
12,  and  falsely  pretended  to  be  in  possession  thereof,  when  they  knew 
it  was  adversely  held  by  a  minor  and  had  been  so  adversely  held  for 
much  more  than  seven  years  past. 

Your  petitioners  charge  in  fact  that  this  statement  of  their  answer 
was  not  made  unintentionally  or  without  purpose,  but  to  misrepresent 
the  facts.  It  was  a  gross  fraud  perpetrated  to  deceive  this  honorable 
court  and  to  deprive  an  infant  of  his  property.  Petitioner  shows  that 
the  Kansas  City  ^  Memphis  Railway  and  Bridge  Co.  should  have  rep- 
resented to  the  court  the  true  state  of  the  possession  of  this  prop- 
erty, but  instead  of  doing  this  nothing  has  been  said  by  them  from 
the  beginning  to  the  end  to  indicate  that  the  property  was  adversely 
held  by  petitioner.  If  these  facts  had  been  shown  to  the  court,  your 
honor,  carefully  guarding  the  interest  of  those  who  are  not  able  to 
protect  themselves,  would  have  thrown  the  safeguard  of  the  court 
around  the  property  of  this  infant  and  saved  the  same  from  the 
avarice  of  said  McLemore  heirs. 

After  the  thirty-eight  feet  of  the  north  part  of  said  lot  15  had  been 
condemned,  Mr.  Adams  had  another  conversation  with  Walter  Malone, 
and  stated  to  Malone  that  petitioner  Charles  Durivage,  Jr. ,  had  some 
interest  in  lot  15,  and  asked  said  Malone  why  his  client  did  not  come 
into  the  case  and  ask  for  the  money  which  had  been  or  would  soon 
be  paid  into  court.  Malone  expressed  his  surprise  at  the  statement 
that  Charles  Durivage,  Jr.,  had  any  interest  in  lot  15  and  replied  that 
he  knew  nothing  about  lot  15  and  would  like  to  know  what  claim 
Charles  Durivage,  Jr.,  had  thereto.  Mr.  Adams  promised  to  send 
Malone  an  abstract  of  title  to  this  lot.  On  returning  to  his  office 
the  same  day,  Malone  found  this  abstract  lying  on  his  table,  having 
been  sent  there  by  Mr.  Adams,  and  also  a  petition  drawn  up  by  Mr. 
Adams,  in  ^hxch  Charles  Durivage,  Jr.,  and  his  gnaxdASin  Johanna 
Welsh  asked  this  honorable  court  to  make  them  parties  to  this  suit 
of  the  Kansas  City  &'  Memphis  Railway  and  Bridge  Co.  against  Susan 
McLean  Greer  and  others.  This  petition  set  out  thzX  Charles  Duri- 
vage, Jr.,  was  the  owner  of  lot  15,  that  he  was  entitled  to  the  money 
paid  into  court,  and  prayed  that  he  be  made  a  party  herein  and  be 
allowed  to  draw  the  fund  out  of  court.  Said  Malone  examined  this 
abstract  and  petition  hurriedly  and  returned  them  to  Adams,  stating 
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that  after  looking  at  the  petition,  so  far  as  the  records  were  con- 
cerned as  shown  by  the  abstract,  Charles  Durivage,  Jr.,  did  not  have 
a  good  title,  and  that  he  did  not  care  to  enter  an  appearance  for 
him  or  have  anything  to  do  with  the  case,  or  words  to  that  effect. 
He  also  stated  afterwards  verbally,  that  he  was  unacquainted  with 
lot  15,  did  not  know  whether  Durivages  title  was  good  or  not,  did 
not  think  he  had  any  right  to  enter  an  appearance  for  him,  and  did 
not  wish  to  assume  the  responsibility  of  making  him  a  party  and 
perhaps  having  the  suit  decided  adversely  to  him.  It  will  be  seen 
from  these  facts  that  Mr.  Adams,  like  Malone,  was  probably  of  the 
opinion  that  petitioners  were  not  parties  to  this  suit  against  Susan 
McLean  Greer  and  others.  This  it  is  easy  to  see  might  have  been  the 
case  when  Mr.  Adams  had  filed  so  many  of  these  petitions,  and  of 
course  could  not  remember  the  names  of  the  different  parties.  But 
no  matter  what  Mr.  Adams  thought  of  the  case,  the  effect  of  writing 
out  a  petition  to  be  made  a  party,  to  Malone  simply  had  the  effect  of 
making  Malone  suppose  that  petitioners  were  not  parties  to  this  suit. 

Meanwhile,  a  motion  was  put  on  the  docket  in  the  Circuit  Court. 
It  was  a  motion  to  have  a  final  decree  entered  herein,  in  which 
Messrs.  Adams  ^  Turley  &'  Wright  were  for  the  motion,  and  the 
McLemores  and  Mr.  James  M.  Greer,  representing  the  McLean  heirs, 
were  opposed.     How  this  decree  was  entered  will  be  seen  later  on. 

A  few  days  after,  a  motion  for  an  order  of  reference  was  made  in 
the  docket.  Your  petitioners  were  not  put  down  as  opposed  to  this. 
No  notice  whatever  was  given  to  petitioners  of  this  reference.  No 
notice  of  the  taking  of  any  depositions  was  given  them,  and  in  short 
they  were  treated  just  as  though  they  were  not  parties  to  the  suit. 
Not  a  single  deed  was  filed  in  this  record.  Not  a  word  of  oral  testi- 
mony was  taken.  The  attorney  for  said  McLemore  heirs  drew  up  a 
report  himself,  none  of  which  your  petitioners  believe  was  written 
by  the  clerk  of  this  court.  And  all  that  the  clerk  had  to  do  with  it 
was  simply  to  sign  it.  It  begins  by  stating  that  said  lot  is  a  portion 
of  two  hundred  and  eight  acres  of  land  conveyed  by  John  C.  McLemore 
to  the  La  Grange  &'  Memphis  Railroad  Co.,  when  no  such  deed  was 
filed  and  no  oral  testimony  is  taken  to  show  that  this  lot  is  part  of 
the  two  hundred  and  eight  acres  of  land  conveyed  by  said  deed. 
Then  follow  these  words:  "The  title  of  said  McLemore  was  derived 
by  conveyance  made  to  him  by  the  heirs  oi  J  no.  Ramsay,  deceased, 
zxidi  John  Overton  or  their  immediate  vendees,  and  is  conceded  on  all 
hands  to  be  good."  This  quotation  shows  that  this  is  merely  a  con- 
sent report  agreed  to  only  by  the  McLemore  heirs  and  the  McLean 
heirs  and  the  representative  of  the  railway  company.  Your  peti- 
tioners had  nothing  whatever  to  do  with  it. 

After  mentioning  a  number  of  other  alleged  conveyances,  for  all  of 
which  there  was  not  a  syllable  of  evidence  before  the  court,  as  the 
report  itself  shows,  the  clerk  reports  that  the  title  to  the  property, 
is  in  Elizabeth  W.  Hays,  Josephine  Gholson  and  the  children  and  heirs 
at  law  oi  John  McLemore,  Jr.,  deceased. 

And  now  your  petitioners  aver  that  this  report  shows  that  it  is  based 
exclusively  on  deeds  which  were  not  before  the  court,  and  solely  the 
consent  of  parties  with  whom  your  petitioners  had  nothing  to  do. 
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Petitioners  show  that  the  fact  that  Charles  Durivage,  Jr.,  was  in 
actual  adverse  possession  at  the  time  and  had  been  so  for  much  more 
than  seven  years,  was  not  presented  to  the  court.  They  aver  that  this 
was  a  material  fact,  involving  the  only  vital  point  in  the  whole  case. 
They  aver  that  this  fact,  if  made  known  to  the  court,  would  have 
caused  an  entirely  different  judgment  to  have  been  rendered.  They 
aver  that  this  fact  was  not  made  known  to  the  court,  but  not 
through  any  negligence  or  fault  of  petitioners.  They  charge  that  the 
Kansas  City  6^  Memphis  Railway  and  Bridge  Co.  knew  that  petitioner, 
Charles  Durivage,  Jr.,  was  at  the  time  in  actual  adverse  possession  of 
the  lot.  They  aver  that  the  McLenwre  heirs  knew  the  same  fact,  and 
that  said  McLemore  heirs  wickedly  and  most  fraudulently  concealed 
this  fact  from  the  court,  both  actively  and  passively. 

Before  the  report  of  the  clerk  had  been  made  and  a  motion  had  been 
made  to  confirm  the  same,  your  honor,  ever  watchful  and  vigilant 
concerning  the  rights  of  those  under  disability,  when  the  motion  for 
a  final  decree  was  called  to  the  attention  of  the  court,  made  Mr. 
Adams  promise  to  get  the  order  entering  the  same  "  O  K'd  "  by  all 
of  the  parties,  and  this  is  shown  by  a  pencil  notice  to  Mr.  Boswell, 
the  clerk,  in  the  handwriting  of  Mr.  Adams,  which  your  petitioners 
find  among  the  papers  in  this  case,  which  reads  as  follows:  '■'■June 
23rd,  iS90.  Mr.  Boswell;  This  is  the  Order  I  promised  to  get 
'  O  K'd  '  by  all  of  the  parties,  and  behold  'OK'  mark  of  all  the 
parties  interested!  Please  enter.  This  one  of  orders,  I  want  cert, 
copy  of  and  the  other  is  vs.  Randolph  6^  Dunn.  Truly,  &c.  E.  F. 
Adams."     The  original  of  this  note  is  made  Exhibit  '■''A  "  hereto. 

Now  this  note  was  written  on  Monday,  and  the  court  had  admon- 
ished Mr.  Ada?ns  to  get  it  "  O  K'd  "  by  all  the  parties  on  the  pre- 
ceding Saturday,  the  twenty-first  day  oi  June,  and  said  order  was 
entered  as  of  the  t^venty-first  day  oi  June.  By  reference  to  this  order 
it  will  be  seen  that  finding  of  jury  is  confirmed,  title  is  divested  out 
of  all  the  defendants  herein  and  vested  in  the  railway  company. 
The  findings  of  the  jury  had  previously  placed  the  value  of  this  part 
of  the  lot  2i1  five  hundred  ^oWdL^'s,,  and  the  railway  company  is  directed 
to  pay  this  sum  into  court.  The  following  indorsements  appear  on 
this  order:  "OK,  Enter:  William  M .  Randolph  6^  Son.  Geo.  Ran^ 
dolph,  guardian  ad  litem.  E.  F.  Adams  for  Kansas  City  £r»  Memphis 
Raihvay  &'  Bridge  Co.  J  as.  M.  Greer  for  McLean  heirs."  And  so  it 
will  be  seen  that  after  Mr.  Adams  had  promised  co  get  the  order 
entered  by  all  parties  interested,  petitioners  had  nothing  whatever  to 
do  with  the  same,  and  they  suppose  that  Mr.  Adams  was  under  the 
impression  that  they  were  not  parties  at  all. 

Subsequently,  only  yfz^^  days  after  the  report  of  the  clerk  on  the 
title  had  been  filed,  a  report  confirrning  the  report  aforesaid  is 
entered.  The  only  reason  given  for  confirming  the  same  are  that  it 
is  said  to  be  "Correct  and  unexcepted  to,"  when  in  fact  onXy  four 
days  had  elapsed  in  which  the  parties  could  have  excepted  to  the  same. 
Very  soon  after  this  time,  the  sdi\<\  McLemore  heirs,  through  their 
attorneys,  knowing  that  they  were  not  entitled  to  this  five  hundred 
dollars  which  had  been  paid  into  the  court,  and  knowing  that  your 
petitioner  Charles  Durivage,  Jr.,  was  the  only  lawful   owner  of  the 
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same,  drew  the  same  out  of  court  and  applied  it  to  their  own  uses 
and  purposes. 

After  this  money  had  been  drawn  out  of  court,  your  petitioner, 
Johanna  Welsh,  called  on  Walter  Malone  and  inquired  what  had  been 
done  in  regard  to  the  lots  which  the  railway  company  proposed  to 
buy.  Malone  told  her  of  negotiations  that  were  pending,  and  inci- 
dentally asked  her  how  many  front  feet  did  these  lots  have  ?  She 
replied  otie  hundred  and  twenty- five  ^eet.  Malone -wsis  very  much  aston- 
ished and  said  that  he  did  not  know  that  the  lots  were  that  large. 
He  then  asked  her  if  her  fence  came  up  to  the  alley  on  the  east.  She 
replied,  "Yes."  Malone  then  expressed  himself  as  being  very  much 
astonished  at  hearing  this,  as  he  had  no  idea  that  lot  15  had  ever 
been  inclosed  by  Durtvage  or  those  under  whom  he  claimed.  On 
further  questioning  your  petitioner  Johanna  Welsh,  he  ascertained  that 
this  lot  had  been  inclosed  for  many  years,  as  has  already  been  set  out 
herein,  and  that  petitioner  Charles  Durivage,  Jr.,  had  a  perfect  title 
thereto.  At  this  time  the  money  had  already  been  drawn  out  of 
court  by  the  McLemores.  On  inquiring  further,  he  learned  that  the 
only  two  members  of  the  McLemore  family  who  are  minors  lost  their 
parents  since  Durtvage' s  predecessors  in  the  title  had  gone  into  pos- 
session, and  of  course  the  statute  has  barred  them  all.  Malone  then 
went  to  see  Gen.  Wright,  one  of  the  attorneys  of  the  Railway  and 
Bridge  Co.,  and  told  him  these  facts,  stating  that  he  had  found  out, 
to  his  great  surprise,  that  Charles  Durtvage,  Jr.,  yjdi?,  the  lawful  owner 
of  this  lot,  and  remarking  at  the  same  time  that  Durtvage  and  his  guard- 
ian were  not  parties  to  this  suit,  which  fact  might  compel  the  railway 
company  to  pay  for  the  lots  twice,  in  all  probability.  Malone  expressed 
himself  as  regretting  very  much  that  the  railway  company  was  placed 
in  this  dilemma  and  told  Gen.  Wright  that  probably  it  would  be  best 
for  him  to  act  at  once  to  save  the  company  harmless,  but  no  further 
conference  was  held  between  Malone  and  the  attorney  of  the  Rail- 
way and  Bridge  Co.  Your  ^t\\t\ov\ev  Johanna  Welsh  instructed 
Malone  to  bring  suit  against  the  Railway  and  Bridge  Co.  for  this  sum. 
But  Malone  referred  her  to  Mr.  Fitzhugh,  an  attorney  of  the  Memphis 
bar,  stating  that  he  himself  did  not  care  to  conduct  a  litigation  with 
the  company.  Mr.  Fitzhugh,  however,  a  few  days  ago,  intending  to 
bring  suit  against  the  railway  company,  learned  to  his  great  surprise, 
and  to  the  great  surprise  of  Malone,  that  the  return  herein  showed 
that  petitioners  had  been  made  parties.  Therefore  they  file  this 
petition  for  writ  of  error  coram  nobis,  in  order  to  protect  their  rights. 
They  aver  that  the  fact  of  the  long  possession  of  petitioner  Charles 
Durivage,  Jr.,  and  those  under  whom  he  claimed,  was  a  material  fact 
in  the  case,  but  it  was  a  fact  not  presented  to  the  court;  that  it  was 
a  fact  not  adjudicated  by  the  court;  that  if  it  had  been  made  known 
to  the  court  before,  would  have  been,  as  it  is  now,  a  most  vital  point 
in  the  case  and  would  have  made  the  judgment  of  the  court  entirely 
different.  They  aver  that  on  account  of  surprise,  accident  and  mis- 
take on  their  part,  and  not  through  any  fault  or  neglect,  they  were 
prevented  from  showing  this  fact.  They  aver  that  said  McLemores 
were  guilty  of  gross  fraud  in  representing  falsely  to  the  court  that 
they  were  in  possession  of  the  said  lot,  and  both  actively  and  pas- 
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sively  concealing  from  the  court  the  fact  of  the  adverse  possession 
of  petitioner.  They  aver  that  the  Railway  and  Bridge  Co.  knew  that 
these  lots  were  adversely  held  by  petitioner,  Charles  Durivage,  Jr., 
and  that  it  should  have  shown  these  facts  to  the  court.  They  aver 
that  said  Railway  and  Bridge  Co.  knew  all  the  time  that  neither  Mrs. 
Welsh  nor  Durivage  knew  of  their  being  parties  to  this  case,  and 
aver  that  it  was  their  duty  to  have  corrected  the  mistake,  but  instead 
of  doing  so,  through  negligence  they  not  only  did  not  show  these 
facts  to  petitioners,  that  they  were  parties  to  this  case,  but  said  that 
the  property  was  the  property  of  the  McLemore  heirs,  and  actually 
wrote  out  a  petition  purporting  to  be  from  petitioners  asking  that 
they  be  made  parties  in  this  cause. 

The  premises  considered,  petitioners  pray  that  process  issue  against 
the  following  persons :  The  Kansas  City  6^  Memphis  Railway  and  Bridge 
Co.,  a  corporation  having  its  situs  in  Memphis,  Tennessee,  and  against 
the  following  persons,  all  residents  of  Shelby  county,  Tennessee:  J.  C. 
McLemore,  F.  S.  McLemore,  D.  W.  McLemore,  M.  L.  McLemore,  Valda 
McLemore,  Mary  McLemore,  Sallie  McLemore,  Josephine  Gholson  and 
Elizabeth  W.  Hays,  and  if  necessary  a  guardian  ad  litem  be  appointed 
for  Valda  McLemore  and  Mary  McLemore,  who  are  minors  undtv  twenty- 
one  years  of  age,  without  regular  guardian  in  Tennessee,  or  that  the 
guardian  ad  litem  already  appointed  be  reappointed.  The  oath  of 
defendants  to  any  pleadings  is  waived.  They  pray  that  a  writ  of 
error  coram  nobis  issue  as  provided  by  the  statute,  to  the  end  that 
the  decrees,  orders  and  judgment  prejudicial  to  the  interest  of 
petitioners  be  set  aside,  that  said  suit  be  reinstated  on  the  docket 
and  restored  to  the  same  condition  in  which  it  was  before  any  judg- 
ment or  order  was  entered,  and  that  it  may  proceed  according  to  the 
law  and  practice  of  this  court;  that  the  pretended  title  of  the  Mc- 
Lemore heirs  named  above  be  declared  invalid,  and  that  defendant  to 
this  petition  be  required  to  pay  over  to  petitioners  a  sufficient  amount 
to  cover  the  value  of  the  property  unjustly  seized  by  them.  They 
pray  that  they  may  be  allowed  to  come  in  and  set  up  all  their  rights 
just  as  though  the  orders  and  decrees  herein  obtained  were  not 
entered.  They  pray  that  they  be  allowed  to  file  an  assignment  of 
errors  herein.  They  pray  for  all  relief,  both  general  and  special,  to 
which  in  justice  they  may  be  entitled. 

And  as  in  duty  bound  they  will  ever  pray,  etc. 

This  is  the  first  application  for  this  process. 

G.  T.  Fitzhugh, 
Attorney  for  Petitioners. 
State  of  Tennessee,  ) 
Shelby  County.         ) 

Personally  appeared  before  me,  L.  E.  Bos^uell,  deputy  clerk  of  the 
Circuit  Court  of  Shelby  county,  Tennessee,  Johanna  Welsh,  guardian, 
one  of  the  petitioners  in  foregoing  petition,  who  made  oath  in  due 
form  of  law  that  the  statements  made  in  said  petition  are  true. 

her 

Johanna  x  Welsh. 

mark 

Sworn  to  and  subscribed  before  me  the  tenth  day  of  September,  i890. 

L.  E.  Boswell,  D.  C. 
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3.  Affidavit. 


Form  No.  8420.' 

State    of  Jowa,  )  In  Justice's  Court,  h&iore  John  Reisdorph,  Esq., 

Jones  County.     )      '        Justice  of  the  Peace  of  OxfordTo'vrnsh\^. 

August  Olim 

against 

The  Chicago,  Milwaukee  &^  St. 

Paul  Railway  Company. 

A.  I.  Jackson,"^  being  duly  sworn,  says  that  he  is  the  agent  of  The 
Chicago,  Milwaukee  cs:"  St.  Paul  Railway  Compatiy,  the  defendant  named 
in  the  above  entitled  action;  that  judgment  in  said  action  was  ren- 
dered by  the  said  justice,  John  Reisdorph,  Esq.,  on  the  tenth  day  of 
July,  iS82,  in  favor  of  said  plaintiff  and  against  this  defendant  for 
twenty-one  dollars  damages,  and  six  dollars  costs.  That  on  the  eleventh 
dzy  oi  July,  iS82,  the  defendant  filed  a  motion  to  set  aside  the  default 
and  judgment,  which  motion  was  overruled.  That  this  deponent  is 
aggrieved  by  the  erroneous  decisions  of  said  justice  in  said  action, 
in  matters  of  law  and  other  illegalities  in  the  proceedings  of  said 
justice  in  said  action,  which  errors  and  illegalities  are  as  follows, 
to  wit: 3 

First.  That  the  justice  erred  in  refusing  to  continue  the  cause  on 
the  applications  of  the  defendant's  agent. 

Second.  That  on  the  eighth  day  oi  July,  i882,  after  the  cause  was 
called  for  trial,  and  after  the  justice  had  refused  a  continuance,  and 
before  any  testimony  was  introduced  on  behalf  of  plaintiff,  said  jus- 
tice and  the  attorney  of  plaintiff  both  stated  in  open  court  to  the 
agent  of  defendant,  that  said  justice  would  hold  open  said  cause 
until  said  agent  should  have  time  to  communicate  with  Carey,  the 
general  solicitor  of  defendant  at  Milwaukee,  and  receive  instructions 
as  to  whether  any  and  what  defense  the  defendant  would  make. 
That  defendant's  agent  immediately  left  the  office  of  said  justice, 
and  telegraphed  to  the  general  solicitor,  stating  that  the  case  was 
to  be  kept  open  until  his  answer  should  be  received,  and  that,  the 
next  day  being  Sunday,  the  answer  was  not  received  until  Monday., 
the  tenth  day  oi  July,  iS82,  after  judgment  was  rendered,  and  that 
the  justice  erred  in  deciding  that  reasonable  time  had  elapsed  on 
Monday  morning,  the  said  tenth  day  oi  July. 

Third.  That  affiant  was  the  only  person  who  represented  the 
defendant  before  said  justice  on  the  eighth  day  oi  July,  iS82,  and  was 
the  agent  upon  whom  notice  of  the  writ  was  served,  and  that  no  per- 
son represented  the  defendant  before  said  justice  on  the  tenth  day  of 
July,  iS82,  at  or  before  the  rendition  of  said  judgment.  Affiant  had 
no  doubt  that  said  justice  and  attorney  were  acting  in  good  faith, 

1.  This  affidavit  is  drawn  under  Iowa  acquainted  with  the  facts.  Dixon  v. 
Code  (1897),   §  4570,   and  is  based  on     Brophey,  29  Iowa  460. 

the   facts  in  Olim  v.  Chicago,  etc.,  R.  3.  Oroundis  of  Error.  —  In  an  affidavit 

Co.,  61  Iowa  250.  for  a  writ  of  error  to   the  action  of  a 

2.  Who  may  Make. —  The  affidavit  justice  in  setting  aside  a  default,  it  is 
may  be  made  by  an  attorney  or  agent  not  necessary  to  show  that  the  plaintiff 
of  the  party  applying  therefor,  who  is  resisted   the    motion    to   set   aside,   or 
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and  that  the  case  would  stand  in  statu  quo,  without  any  attempt  being 
made  on  the  part  of  plaintiff  to  introduce  testimony  until  affiant 
should  receive  an  answer  from  the  general  solicitor  of  defendant,  and 
have  time  thereafter  to  file  an  answer.  That  affiant  remained  at 
Oxford  Junction  during  the  entire  day  oi  July  8,  iS83,  and  on  that 
day,  without  the  knowledge  or  assent  of  affiant,  said  justice  permitted 
the  plaintiff  to  introduce  his  testimony  and  submit  his  case  for 
decision,  well  knowing  that  he  (said  justice)  had  assured  affiant  that 
no  proceedings  should  be  had  to  the  prejudice  of  the  defendant. 
Affiant  remained  in  Oxford  Junction  until  after  the  rendition  of  said 
judgment,  and  had  no  knowledge  of  the  proceedings  aforesaid  until 
after  the  time  said  judgment  was  entered.  That  the  justice  erred  in 
permitting  the  plaintiff  to  proceed  with  the  trial  of  the  case  on  the 
eighth  day  oi  July,  iS82,  and  to  then  introduce  his  testimony  and 
submit  the  case. 

Fourth.  That  the  justice  erred  in  permitting  the  plaintiff  to  pro- 
ceed with  the  trial  of  the  case,  in  violation  of  the  spirit,  intent  and 
meaning  of  the  promise  of  said  attorney  in  open  court,  well  knowing 
that  affiant,  relying  upon  said  promise,  did  not  appear  before  said 
justice  until  after  judgment. 

Fifth.  That  the  justice  erred  in  rendering  judgment  against 
defendant  in  default  of  answer,  well  knowing  affiant  delayed  filing 
an  answer  or  defending  the  case,  relying  on  the  good  faith  of  said 
promises,  and  therefore  the  defendant  is  greatly  injured  and 
prejudiced. 

Sixth.  That  the  justice  erred  in  failing  to  notify  affiant  that  the 
trial  would  proceed,  and  judgment  be  rendered  in  default  of  an 
answer,  after  assuring  the  affiant  that  the  trial  of  the  case  would  be 
kept  open  until  affiant  could  hear  from  the  general  solicitor  of 
defendant,  well  knowing  such  answer  had  not  been  received  when 
he  entered  said  judgment. 

Seventh.  That  said  justice  erred  in  overruling  the  application  of 
defendant  for  a  new  trial  on  the  eleventh  day  oi  July,  i88^. 

And  deponent  asks  that  a  writ  of  error  issue  by  the  clerk  of  the 
District  Court  of  said  county  to  said  justice  .commanding  him  to 
certify  to  said  District  Court  the  records  and  proceedings  in  said 
action,  so  far  as  they  relate  to  the  facts  and  errors  hereinbefore 
stated. 

A.  I.  Jackson.^ 

Subscribed  and  sworn  to  before  me  by  the  said^^.  T.Jacksoti  this 
twenty-seventh  day  oi  July,  i882. 

John  Jones,  Clerk  of  the  District  Court. 

II.  ALLOWANCE  OF  WRIT.2 

that  he  did  not  consent  thereto,  or  that  signed  by  the  afiSant,  it  will  be  stricken 

he  excepted  to  the  action  of  the  jus-  from   the  files  on   motion.     Crenshaw 

tice,  or  that  he  applied  to  the  justice  v.  Taylor,  70  Iowa  386. 
to   correct    the    error    complained   of.         2.  When  Necessary.  —  As  to  when  the 

Dixon  V.  Brophey,  2g  Iowa  460  writ  of  error  must  be  allowed,  consult 

1.  Signature.  —  If  the  affidavit  is  not  the  statutes  cited  supra,  note  i,  p.  712. 
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1.  By  Federal  Court. 

Form  No.  8421.' 

{Title  of  court  and  cause  as  in  Form  No.  SJ^IH?) 

Comes  now  the  plaintiff  (or  defendanf)  on  this  tenth  day  oi  June^ 
iS98,  by  his  z\X.oxvit.y,  James  Brown,  and  files  and  presents  to  the 
court  his  petition  praying  for  the  allowance  of  a  writ  of  error  intended 
to  be  urged  by  him,  and  praying  further  that  a  duly  authenticated 
transcript  of  the  records,  proceedings  and  papers  upon  which  the 
judgment  herein  was  rendered  may  be  sent  to  the  United  States  Circuit 
Qowxt  of  Appeals  for  \}cv^  sixth  judicial  circuit,  and  ^hat  such  other 
and  further  proceedings  may  be  had  in  the  premises  as  may  be  just 
and  proper;  and  upon  consideration  of  the  premises  the  court  does, 
hereby,  allow  the  writ  of  error,  provided,  however,  that  such  plaintiff 
(or  defendant)  give  bond  according  to  law,  in  the  sum  of  one  thousand 
dollars,  which  said  bond  shall  operate  as  a  supersedeas  bond. 

2.  By  State  Court. 

a.  In  General. 

Form  No.  8422. 

(Precedent  in  Butler  v.  Gage,  138  U.  S.  54.) 

State  of  Colorado: 

Desiring  to  give  petitioners  an  opportunity  to  test  in  the  Supreme 
Court  of  the  United  States  the  question  presented  in  the  foregoing 
petition,  it  is  ordered  that  a  writ  of  error  be  allowed  to  said  court, 
and  that  the  same  be  made  a  supersedeas,  the  bond,  in  the  penal  sum 
of  sixteen  thousand  dollars,  herewith  presented,  being  approved. 

In  testimony  whereof  witness  my  hand  this  2l!th  day  of  May,  a,  d. 
\Z90,  the  chief  justice  being  absent.^ 

Chas.  D.  Hayt, 

Presiding  Judge  of  the  Supreme  Court 

of  the  State  of  Colorado. 

b.  Writ  Coram  Nobis. 

Form  No.  8423.^ 

State  of  Tennessee^ ) 
Shelby  County.         f 

The  clerk  of  the  Circuit  Court  will  issue  writ  of  error  coram  nobis, 
upon  petitioner  entering  into  bond  in  the  sum  of  two  hundred  and 
fifty  dollars. 

L.  H,  Estes. 

1.  See  U.  S.  Cir.  Ct.  of  App.  Rules,  judge  who  styles  himself  "  Presiding 
No.  II,  and  consult  also  the  list  of  Judge  of  the  Supreme  Court "  of  that 
statutes  cited  supra,  note  i,  p.  712.  state,  he  acts  in    that  capacity  in   the 

2.  It  was  held  in  this  case  that  it  is  absence  of  the  chief  justice,  and  in 
to  be  presumed  that  when  a  writ  of  accordance  with  the  provision  of  the 
error  is  filed  in  the  supreme  court  of  the  constitution  of  that  slate,  and  that  the 
United  States  from  Colorado,  signed,  writ  was  properly  allowed. 

"  the  chief  justice  being  absent,"  by  a        3.  This  form  is  copied  from  the  origi- 
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ERROR,  WRIT  OF. 

III.  WRIT. 

1.  In  General. 

a.  In  Federal  Courts.' 


8424. 


nal  papers  in  McLemore  v.  Durivage, 
92  Tenn.  482.  For  the  petition  upon 
which  this  order  was  granted  see  supra. 
Form  No.  8419. 

1.  Bequisites  of  Writ  —  Runs  How.  — 
The  writ  issues  in  the  name  of  the 
president  of  the  United  States.  U.  S. 
Supreme  Ct.  Rules,  No.  5. 

When  directed  to  a  state  court,  the  writ 
itself  need  not  state  that  it  is  directed 
to  a  final  judgment  of  the  state  court, 
or  that  the  court  is  the  highest  court  of 
law  or  equity  of  the  state.  Buel  v. 
Van  Ness,  8  Wheat.  (U.  S.)  312. 

Parties.  — The  writ  must  set  out  the 
names  of  all  the  parties.  Miller  v. 
McKenzie,  10  Wall.  (U.  S.)  582;  Deneale 
V.  Stump,  8  Pet.  (U.  S.)  526;  Wilson  v. 
Life,  etc.,  Ins.  Co.,  12  Pet.  (U.  S.)  140; 
Mussina  v.  Cavazos,  6  Wall.  (U.  S.) 
355;  Smyth  V.  Strader,  12  How.  (U.  S.) 
327;  Davenport  v.  Fletcher,  16  How. 
(U.  S.)  142.  Thus,  a  writ  brought  in 
the  name  of  "Mary  Deneale  and  others" 
will  be  dismissed.  Deneale  v.  Stump, 
8  Pet.  (U.  S.)  526.  And  so  will  a  writ, 
where  the  suit  is  against  four  persons 
by  name  and  the  writ  recites  that  it  is 
against  two,  which  it  names,  "  and 
others."  Miller  ?'.  McKenzie,  10  Wall. 
(U.  S.)  582.  And  a  writ  of  error,  naming 
the  plaintiffs  only  as  "  the  heirs  of 
Nicholas  Wilson"  is  bad.  Wilson  v. 
Life,  etc.,  Ins.  Co.,  12  Pet.  (U.  S.)  140. 

And  the  party  must  be  either  a 
human  being  or  some  corporate  asso- 
ciated aggregration  of  persons.  A 
writ  of  error  in  the  name  of  a  steam- 
boat cannot  be  sustained.  Steamer 
Spark    V.    Lee   Choi   Chum,    i    Sawy. 

(U.S.)  713. 

It  is  not  a  fatal  defect  in  a  writ  of 
error  that  it  described  the  parties  as 
plaintiffs  and  defendants  in  error, 
as  they  appear  in  this  court,  instead  of 
describing  them  as  plaintiffs  and  de- 
fendants, as  they  stood  in  the  court 
below,  if  the  names  of  all  the  par- 
ties are  given  correctly.  Mussina  v. 
Cavazos,  6  Wall.  (U.  S.)  355. 

Return  Day. — The  writ  must  state 
with  certainty  the  return  day.  Sea  v. 
Connecticut  Mut.  L.  Ins.  Co.,  154  U.  S. 
659  {following  Carroll  v.  Dorsey,  20 
How.  (U.  S.)  204). 


By  U.  S.  Supreme  Ct.  Rules,  Nos. 
8  and  9,  the  return  day  is  fixed  at  not 
exceeding  thirty  days  from  the  day  of 
signing  in  certain  states,  and  sixty 
days  in  certain  others.  And  a  writ  of 
error  made  returnable  to  a  day  differ- 
ent from  the  return  day  fixed  by 
statute  or  rule  will  be  dismissed. 
Puget  Sound  Agricultural  Co.  v.  Pierce 
County,  6  Wall.  (U.  S.)  246.  See  also 
Insurance  Co.  v.  Mordecai,  21  How. 
(U.  S.)  195;  Porter  v.  Foley,  21  How. 
(U.  S.)  393- 

Teste.  —  The  writ  is  tested  in  the 
name  of  the  chief  justice  of  the  United 
States,  or,  when  that  office  is  vacant,  of 
the.associate  justice  next  in  precedence. 
U.  S.  Rev.  Stat.  (1878),  §  911;  Wells  v. 
McGregor,  13  Wall.  (U.  S.)  188;  Ger- 
main V.  Mason,  154  U.  S.  587.  And  a 
writ  tested  in  the  name  of  the  clerk  of 
the  supreme'  court  of  a  territory  will 
be  dismissed.  Wells  v.  McGregor,  13 
Wall.  (U.  S.)  188.  And  the  writ  shall 
bear  teste  from  the  day  of  issue.  U.  S. 
Rev.  Stai.  (1878),  §  912. 

Signature.  —  The  writ  shall  be  signed 
by  the  clerk  of  the  court  from  which  it 
issues.  U.  S.  Rev.  Stat.  (1878),  §§  911, 
1004.  And  the  signature  of  the  judge 
need  not  be  added  to  that  of  the  clerk. 
Neither  the  law  nor  the  rules  require 
it.     Worcester  v.  Georgia,  6  Pet.  (U.  S.) 

515. 

A  United  States  district  judge  is  not 
authorized  to  sign  a  writ  of  error  to  a 
state  court.  Palmer  z/.  Donner,  7  Wall, 
(U.  S.)  541. 

Seal. — The  writ  shall  bear  the  seal 
of  the  court  whose  clerk  issues  it.  U. 
S.  Rev.  Stat.  (1878),  §§911,  1004;  Over- 
ton V.  Cheek,  22  How.  (U.  S.)  46. 

Amendments.  —  Under  authority  con- 
ferred upon  the  court  by  U.  S.  Rev. 
Stat.  (1878),  §  1005,  a  writ  of  error  bear- 
ing a  wrong  teste,  signatures  of  justice 
and  of  clerk,  and  seal  of  court,  may  be 
amended  as  to  teste  and  signature  of 
justice  by  order  of  court,  and  as  to  seal 
and  signature  of  clerk  by  directing 
them  to  be  affixed.  Texas,  etc..  R.  Co. 
V.  Kirk,  III  U.  S.  486;  Cotter  v.  Ala- 
bama Great  Southern  R.  Co.,  61  Fed. 
Rep.  747;  Miller  v.  Texas,  153  U.  S. 
535- 
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8424.  EFROR,  WRIT  OF.  8425. 

(1)  From  Supreme  Court. 
{a)   To  Circuit  or  District  Court. 

Form  No.  8424.' 

United  States  of  America,  ss: 
The  President  of  the  United  States,  to  the  Honorable  the  Judge  of 
the  District  (or  Circuit^  Court  of  the  United  States  for  the  District 
of  Colorado^  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  District  (or  Circuit^  Court 
before  you,  or  some  of  you,  between  John  Doe,  plaintiff,  and  Richard 
Roe,  defendant,  a  manifest  error  hath  happened,  to  the  great  damage 
of  the  said  Richard  Roe  (or  John  Doe),  as  by  his  complaint  appears. 
We  being  willing  that  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  l^he  parties  aforesaid  in  this  be- 
half, do  command  you,  if  judgment  be  therein  given,  that  then  under 
your  seal,  distinctly  and  openly,  you  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the  same,  to  the  Supreme  Court 
of  the  United  States,  together  with  this  writ,  so  that  you  have  the 
same  in  the  said  Supreme  Court  at  Washington,  within  thirty  days  from 
the  date  hereof,  that  the  record  and  proceedings  aforesaid  being 
inspected,  the  said  Supreme  Court  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right,  and  according  to  the 
laws  and  customs  of  the  United  States  should  be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
United  States,  the  first  d?iy  oi  June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-eight. 

rsEAL^  /«w^i-  Brown, 

^         ^  Clerk  of  the  Supreme  Court  of  the  United  States. 

Allowed  by 

Horace  Gray, 
Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

(JH)  To  State  Court.  , 

Form  No.  8425." 

United  States  of  America,  ss: 
The  President  of  the  United  States  of  America,  to  the  Honorable  the 
Judges  of  the  Supreme  Court  of  the  State  oi  Michigan,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  Supreme  Court  of  the 
state  of  Michigan  before  you,  or  some  of  you,  being  the  highest  court 
of  law  or  equity  of  the  said  state  in  which  a  decision  could  be  had  in 
the  said  suit  between  John  Doe  and  Richard  Roe,  wherein  was  drawn 
in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the  decision  was  against 
their  validity;  or  wherein  was  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  said  state,  on  the  ground 

1,  See  supra,  note  i,  p.  731. 
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8425.  ERROR,  WRIT  OF.  8426. 

of  their  being  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  was  in  favor  of  such  their  validity; 
or  wherein  was  drawn  in  question  the  construction  of  a  clause  of  the 
constitution,  or  of  a  treaty,  or  statute  of,  or  commission  held  under, 
the  United  States,  and  the  decision  was  against  the  title,  right,  privi- 
lege, or  exemption  specially  set  up  or  claimed  under  such  clause  of 
the  said  constitution,  treaty,  statute, or  commission;  a  manifest  error 
hath  happened  to  the  great  damage  of  the  said  John  Doe  (or  Richard 
Roe)  as  by  his  complaint  appears.  We  being  willing  that  error,  if 
any  hath  been,  should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  command  you,  if 
judgment  be  therein  given,  that  then  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  Supreme  Court  of  the  United 
States,  together  with  this  writ,  so  that  you  have  the  same  in  the  said 
Supreme  Court  at  Washington,  within  M/r/vdays  from  the  date  hereof, 
that  the  record  and  proceedings  aforesaid  being  inspected,  the  said 
Supreme  Court  may  cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and  customs  of  the 
United  States,  should  be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
United  States,  the  ^rj-/ day  oi  June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-eight. 

(seal)  James  Brown, 

Clerk  of  the  Supreme  Court  of  the  United  States. 

Allowed  by 

Horace  Gray, 
Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

Form  No.  8426. 
(Precedent  in  Worcester  v.  Georgia,  6  Pet.  (U.  S.),  532.)' 

United  States  of  America,  ss: 
The  President  of  the  United  States  to  the  Honorable  the  Judges  of 
the  Superior  Court  for  the  county  of  Qivinnett,  in  the  state  of 
Georgia,  greeting: 
Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  Superior  Court  for  the 
county  of  Gimnnett,  before  you,  or  some  of  you,  between  the  state  of 
Georgia,  plaintiff,  and  Samuel  A.  Worcester,  defendant,  on  an  indict- 
ment, being  the  highest  Court  of  law  in  said  state  in  which  a  decision 
could  be  had  in  said  suit,  a  manifest  error  hath  happened,  to  the 
great  damage  of  the  said  Samuel  A.  Worcester,  as  by  his  complaint 
appears.  We  being  willing  that  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the  parties  afore- 
said in  this  behalf,  do  command  you,  if  judgment  be  therein  given, 
that  then  under  your  seal  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  with  all  things  concerning  the  same,  to 
the  Supreme  Court  of  the  United  States,  together  with  this  writ,  so 
that  you  have  the  same  at  Washington,  on  the  second  Monday  of  Janu- 

1.  See  supra,  note  i,  p.  731. 
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ary  next,  in  the  said  Supreme  Court,  to  be  then  and  there  held;  that 
the  record  and  proceedings  aforesaid  being  inspected,  the  said 
Supreme  Court  may  cause  further  to  be  done  therein,  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and  custom  of  the 
United  States,  should  be  done. 

Witness,  the  honourable  John  Marshall,  Chief  Justice  of  the  said 
Supreme  Court,  the  first  Monday  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-one. 

IVm.  Thos.  Carroll, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

Allowed  by  Henry  Baldwin. 

(2)   From  Circuit  Court  of  Appeals  to  Circuit  or  District 

Court. 

Form  No.  8427.' 

United  States  of  America. 
The  President  of  the  United  States  of  America,  to  the  Honorable 
the  Judge  of  the  District  (or  Circuit^  Court  of  the  United  States 
for  the  District  of  Vermont,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
a  judgment  in  a  plea  which  is  in  the  said  District  (or  Circuit^  Court, 
before  you,  between  /oh?i  Doe,  plaintiff,  and  Richard  Roe,  defendant, 
a  manifest  error  hath  happened  to  the  great  damage  of  the  said 
Richard  Roe  {ox  John  Doe')  as  by  his  complaint  appears;  and  it  being 
fit  that  the  error,  if  any  there  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  on  this 
behalf,  you  are  hereby  commanded,  if  judgment  be  therein  given, 
that  then,  under  your  seal,  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  with  all  things  concerning  the  same,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  second  circuit,  together 
with  this  writ,  so  that  you  have  the  same  at  New  York,  thirty  days 
after  the  date  hereof,  in  the  said  United  States  Circuit  Court  of  Appeals, 
to  be  then  and  there  held,  that  the  record  and  proceedings  aforesaid 
being  inspected,  the  said  United  States  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  that  error,  what  of  right 
and  according  to  the  law  and  custom  of  the  United  States  should  be 
done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  and  the  seal  of  said  Circuit  Court, 
\\i\%  first  day  oi  June,  a.  d.  \Z98. 

(seal)  James  Brown,  Clerk. 

b.  In  State  Courts.' 

1.  See  supra,  note  i.  p.  731.  to  the  clerk  or  keeper  of  the  records  of 

2.  Beqoisites  of  Writ — Generally. —  the.  court  in  which  the  judgment  or 
The  writ  of  error  should  conform  to  decree  complained  of  is  entered.  Ala. 
the  statutory  requirements.  Lovin-  Crim.  Code  (1896),  §  4327;  Colo.  Su- 
good  V.  Roberts,  89  Ga.  417.  For  preme  Ct.  Rules,  No.  i;  111.  Supreme 
statutes  see  supra,  note  i,  p.  712.  Ct.  Rules,  No.  5.     Or  to  the  judge  of 

Address.  —  The  writ  shall  be  directed     the  court  in  which  the  judgment  was 
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(1)  From  Supreme  Court  or  Court  of  Appeals. 

{a)  To  Circuit  Court. 

Form  No.  8428.1 
The  State  of  Florida?- 


rendered.  U.  S.  Mutual  Ace.  Assoc. 
V.  Weller,  30  Fla.  210;  Rochester  -v. 
Roberts,  25  N.  H.  495. 

Record  and  Judgment. —  The  writ  must 
specifically  describe  the  record  and 
judgment,  and  the  cause  wherein  such 
judgment  was  rendered.  Gasquett  v. 
Berry,  6  Ark.  246;  Vance  v.  Maroney, 
3  Colo.  293;  Rochester  v.  Roberts,  25 
N.  H.  495.  But  it  is  not  necessary 
that  it  should  be  so  minutely  certain 
as  to  preclude  the  possibility  of  there 
being  any  other  record  like  that  re- 
quired to  be  brought  up.  Brown  v. 
M'Kee,  i  J.  J.  Marsh.  (Ky.)  472. 

Parties.  —  The  writ  must  set  forth 
the  parties  to  the  original  proceeding. 
Vance  v.  Maroney,  3  Colo.  293.  And 
if  it  omits  the  name  of  one  of  the  de- 
fendants to  the  judgment  below,  it  is 
sufficient  ground  to  quash  the  writ, 
and  the  defect  cannot  be  amended. 
Gasquett  v.  Berry,  6  Ark.  246.  And 
the  writ  should  agree  with  the  record 
in  respect  to  the  names  and  descrip- 
tion of  the  parties;  and  if  the  parties 
named  in  the  record  sent  up  are  not 
the  same  as  those  named  in  the  writ  of 
error,  thp  proceedings  are  irregular  and 
the  writ  will  be  dismissed.  Hudspeth 
V.  State,  I  Ark.  20;  Hemmenway  v. 
Hickes,  4  Pick.  (Mass.)  497;  Ming  v. 
Gwatkin,  6  Rand.  (Va.)  551. 

Who  Injured.  — The  writ  must  show 
which  of  the  parties  has  been  injured 
by  the  alleged  error,  and  that  the  party 
so  named  is  the  plaintiff  in  error. 
Vance  v.  Maroney,  3  Colo.  293. 

Command.  —  The  writ  shall  command 
the  keeper  of  the  records,  or  the  clerk, 
or  the  judge  to  whom  it  is  directed,  to 
certify  a  correct  transcript  of  the  record 
to  the  supreme  court.  Colo.  Supreme 
Ct.  Rules,  No.  i;  111.  Supreme  Ct.  Rules, 
No.  5;  Rochester  v.  Roberts,  25  N.  H. 
495- 

Return  Day.  —  The  return  day  should 
be  set  out  in  the  writ.  De  Sylva  v. 
Henry;  3  Port.  (Ala.)  132;  Morris  v. 
Grapevine,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  60.  But  a  failure  to  set  out 
the  return  day  is  amendable.  De  Sylva 
V.    Henry,  3   Port.  (Ala.)  132.     Except 


that  it  cannot  be  amended  by  striking 
out  the  day  to  which  by  its  own 
terms  it  is  returnable  and  inserting 
another  day  now  passed,  and  to  which 
it  is  impossible  to  make  it  returnable 
and  give  it  effect  by  service.  Driggs 
V.  Higgins,  19  Fla.  105. 

Teste.  —  The  writ  shall  be  tested  on 
the  day  when  issued.  Mich.  Supreme 
Ct.  Rules,  No.  4;  N.  J.  Gen.  Stat.  (1895), 
p.  1392,  §  8.  And  in  the  name  of  the 
chief  justice  of  the  court  from  which  it 
issues.  Fla.  Rev.  Stat.  (1892),  §  1270; 
Orlando  First  Nat.  Bank  v.  King,  36 
Fla.  25;  N.  J.  Gen.  Stat.  (1895),  p.  1392, 
§  8.  But  where  the  writ  of  error  was 
erroneously  tested  in  the  name  of  the 
circuit  judge,  leave  has  been  given 
under  a  rule  of  court  to  amend.  De- 
moss  V.  Camp,  5  How.  (Miss.)  516. 

Signature.  —  Unless  otherwise  pro- 
vided, the  writ  should  be  signed  by  the 
clerk  of  the  court  from  which  the  writ 
issues.  Orlando  First  Nat.  Bank  v. 
King,  37  Fla.  25;  Rochester  v.  Roberts, 
25  N.  H.  495- 

In  Connecticut,  all  writs  of  error  shall 
be  allowed  and  signed  by  a  judge  of 
the  superior  court,  court  of  common 
pleas,  or  district  court,  or  by  a  judge 
or  clerk  of  the  court  to  which  or  from 
the  judgment  or  decree  of  which  the 
same  shall  be  brought.  Conn.  Gen. 
Stat.  (1888),  §  1 148. 

Seal. — The  writ  must  issue  under 
the  seal  of  the  court.  N.  J.  Gen.  Stat. 
(1895),  p.  1392,  §  8. 

Assignment  of  Error.  —  No  assign- 
ment of  errors  or  joinder  in  errors  is 
necessary.  Ala.  Crim.  Code  (1896),  § 
4333;  Peirce  v.  Adams,  8  Mass.  383; 
Rochester  v.  Roberts,  25  N.  H.  495; 
Lytle  V.  Territory,  i  Wash.  Ter.  435. 

Precedent.  —  For  a  precedent  of  a 
writ  of  error  from  the  supreme  court 
of  New  York  to  the  court  of  common 
pleas  or  mayor's  court  see  Burr  v. 
Waterman,  2  Cow.  (N.  Y.)  36. 

1.  See,  generally,  supra,  note  2,  p.  734. 

2.  Bans  How.  —  All  process  in  Florida 
is  required  to  run  in  the  name  of  "  the 
state  of  Florida."  Fla.  Rev.  Stat.  (1892), 
§1008. 
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8428.  ERROR,  WRIT  OF.  8429. 

To  the  Judge  of  the  Circuit  Court  of  the  Sixth  Judicial  Circuit  of  the 
State  of  Florida,  Greeting i^ 

Because  in  the  record  and  proceedings,  and  also  in  the  rendition  of 
judgment  in  a  cause  that  was  prosecuted  in  the  Circuit  Court  held  at 
Myers,  within  and  for  the  county  of  Lee,  on  the  first  day  of  April, 
A.  D.  \%98,  between  John  Doe,  as  plaintiff,  and  Richard  Roe,  as  defend- 
ant, manifest  error  hath  happened,  as  it  is  said,  to  the  great  damage 
of  the  said  Richard  Roe ^  as  by  his  complaint  appears. 

We,  willing  that  the  error,  if  any  hath  been,  should  be  duly  amended, 
and  full  and  speedy  justice  done  therein  to  the  said  parties,  do  com- 
mand you  that,  if  the  judgment  be  therein  rendered,  you  distinctly 
and  openly  send  us  the  record  and  process  of  the  suit  aforesaid, ^  with 
all  things  touching  them,  under  your  seal,  together  with  this  writ; 
upon,  however,  the  plaintiff  in  tvrov,  Richard  Roe,  aforesaid,  having 
complied  with  the  law  governing  the  matter  of  the  costs  of  such 
transcript  of  the  record;*  so  that  we  may  have  them  before  our  jus- 
tices of  our  Supreme  Court  of  the  state  of  Florida,  to  be  held  at 
Tallahassee,  on  the  second  Tuesday  \n  June,  a.  d.  i2>98,^  that,  inspecting 
the  record  and  process  aforesaid,  we  may,  for  correcting  that  error 
therein,  further  cause  to  be  done  what  of  right  and  according  to  law 
shall  be  to  be  done. 

Witness  the  Hon.  George  P.  Raney,  Chief  Justice*  of  said.  Supreme 
Court,  and  the  seal  of  said  court,  at  Tallahassee,  this  tetith  day  of  May, 
A.  D.  i898. 

(seal)  James  Brown, 

Clerk  Supreme  Court,  State  of  Florida. 

Form  No.  8429.'' 

The  People  of  the  State  of  Michigan,^  to  the  Judge  of  our  Circuit 
Court  in  and  for  the  County  of  Hillsdale,  Greeting: 

1.  Address,  —  A  writ  of  error  from  the  turnable  to  the  first  day  of  the  next 
supreme  to  the  circuit  court  is  properly  succeeding  term  of  the  appellate  court, 
addressed  lo  the  judge  of  the  latter  unless  such  first  day  shall  be  less  than 
court.  U.  S  Mutual  Ace.  Assoc,  v.  thirty  days  from  the  date  of  the  writ, 
Weller,  30  Fla.  210.  when  it  shall  be  made    returnable  to  a 

2.  Parties.  —  Where  the  writ  of  error  day  in  such  next  succeeding  term,  more 
is  sued  out  by  a  partnership,  the  indi-  than  thirty  days  and  not  more  than  fifty 
vidual  names  of  the  persons  composing  days  from  the  date  of  the  writ.  Fla. 
the  firm  should  be  stated,  and  it  is  error  Rev.  Stat.  (1892),  §  1270.  And  a  writ  of 
to  describe  such  partnership  in  the  firm  error  returnable  to  a  day  to  which  such 
name  or  style.  Johnson  t'.  Polk  County,  writs  are  not  returnable  by  law  cannot 
24  Fla.  28.  be  amended  by  inserting  a  day  to  which 

3.  Description  of  Suit.  —  A  writ  of  error  it  should  have  been  returnable.  Driggs 
which  commands   the  judge  of  the  cir-  v.  Higgins,  19  Fla.  103. 

cuit  court  to  send  the  record  of  a  cause  6.  Teste.  —  The  writ  of  error  shall  be 

to   the  supreme  court,  and  which  de-  tested  in  the  name  of  the    chief  justice 

scribes    the    parties    to   the    judgment  of  the  supreme  court.      Fla.  Rev.  Stat, 

sought  to  be  reviewed  precisely  as  they  (1892),  6^  1270;  Orlando  First  Nat.  Bank 

are  described  in  the  record  of  the  circuit  v.  King,  36  Fla.  25. 

court,  is  sufficient.     U.  S.  Mutual  Ace.  7.   See,  generally,  supra,    note  2,  p. 

Assoc.  V.  Weller,  30  Fla.  210.  734. 

4.  Proviso  as  to  Costs. —  These  words  8.  Bans  How.  —  All  writs  in  Michigan 
are  required  by  Fla.  Supreme  Ct.  Rules,  are  required  to  run  "  in  the  name  of 
Nos.  8,  9.  the   people  of  the  state  of  Michigan." 

6.  EetumDay.  —  The  writ  shall  be  re-     How.  Anno.  Stat.  Mich.  (1882),  §  6410. 
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Because  in  the  record  and  proceedings,  and  also  in  the  giving  of 
judgment  in  a  plaint  which  was  in  our  said  Circuit  Court  before  you, 
between  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  in  a  plea  of 
trespass  on  thecase  {or  as  the  plea  is),  manifest  error  hath  intervened 
to  the  great  damage  of  the  said  John  Doe  (or  Richard  Roe),  as  by 
his  complaint  we  are  informed: 

We,  being  willing  that  the  error,  if  any  there  be,  should  in  due 
manner  be  corrected,  and  full  and  speedy  justice  done  to  the  parties 
aforesaid,  and  in  this  behalf,  do  command  you,  that  if  judgment  be 
thereupon  given,  then  you  send  to  our  Supreme  Court,  distinctly  and 
openly  under  your  seal,  the  record  and  proceedings  of  the  plaint 
aforesaid,  together  with  all  things  concerning  the  same,  and  this 
writ,  so  that  our  said  court  may  have  them  at  the  Supreme  Court 
Room,  in  the  Capitol,  in  the  city  of  Lansing,  on  the  thirtieth  day  of 
June  next,^  that  the  record  and  proceedings  aforesaid  being  inspected, 
we  may  cause  to  be  further  done  thereupon  for  correcting  that  error, 
what  of  right  and  according  to  the  law  and  custom  of  the  state  of 
Michigan  ought  to  be  done. 

Witness,  the  honorable  Claudius  B.  Grant,  Chief  Justice  of  our 
Supreme  Court,  at  Lansing,  this  first  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety -eight?' 

(seal)  Charles  C.  Hopkins, 

Clerk  of  the  Supreme  Court. 

Form  No.  8430.' 

State  of  South  Dakota,  \ 
In  Supreme  Court.  ) 

To  the  Honorable  the  Circuit  Court   within  and  for  the  County  of 

Davison,   in   the  First  Judicial   Circuit   of    the    State  of   South 

Dakota,  Greeting: 
Because  in  the  record  and  proceedings,  and  also  in  the  rendition 
of  the  judgment  upon  the  indictment  for  {as  the  case  may  be)  which 
is  in  the  said  Circuit  Court  before  you,  wherein  John  Doe  is  con- 
victed of  (as  the  case  may  be),  which  indictment  is  in  behalf  of  The 
State  of  South  Dakota,  and  against  the  said  John  Doe,  manifest  error 
hath  happened  to  the  great  damage  of  the  said  John  Doe,  as  by  his 
petition  appears.  We  being  willing  that  the  error,  if  any  hath  been, 
should  be  duly  corrected  and  full  and  -speedy  justice  done  to  ^:he 
parties  aforesaid  in  this  behalf,  do  command  you  if  judgment  be 
therein  given,  that  then,  under  your  seal,  distinctly  and  openly,  you 
send  the  record  and  proceedings  aforesaid,  with  all  things  concerning 
the  same,  to  the  Supreme  Court  of  the  state  of  South  Dakota,  together 
with  this  writ,  so  that  you  may  have  the  same  at  Pierre,  in  said  state, 
at  the  June  term  of  the  said  Supreme  Court,  on,  to  wit:  the  tenth  day 
of  June,  A.  D.  \Z98,  and  dit  ten  o'clock  in  the  forenoon  of  said  day,  in 

1.  Betom  Day.  —  The   writ   shall   be     from    the    issuance     thereof.       Mich, 
made   returnable  at  the   office   of   the     Supreme  Ct.  Rules,  No.  4. 
clerk  of  the  supreme  court  on  a  day  cer-        2.  Teste.  —  The  writ  of  error  shall  be 
tain,  either  in  vacation  or  in  term,  not     tested  of  the  day  when  issued.     Mich, 
less  than  ten  nor  more  than  forty  days     Supreme  Ct.  Rules,  No.  4. 

3.  See,  generally,  supra,  note  2,  p.  734. 
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8430.  ERROR,  WRIT  OF.  8432. 

the  said  Supreme  Court,  to  be  then  and  there  held,  that  the  record 
and  proceedings  aforesaid  being  inspected,  the  said  Supreme  Court 
may  cause  further  to  be  done  therein  to  correct  such  error  what  of 
right  and  accordingly  to  the  laws  and  customs  of  the  state  of  South 
Dakota,  should  be  done. 

Witness,  the  Honorable  Dighton  Corson,  Presiding  Judge  of  the 
said  Supreme  Court,  this  tenth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight. 

(seal)  James  Brown, 

Clerk  of  the  Supreme  Court  of  the  State  of  South  Dakota. 

(3)   To  District  Court. 

Form  No.  8431.* 

The  State  of  Nebraska^  to  the  District  Court  of  the  First  Judicial 
District,  within  and  for  the  County  of  Lancaster,  Greeting: 

Whereas,  it  is  alleged  that  in  the  record  and  proceedings,  and  also 
in  the  rendition  of  judgment  in  a  certain  action  of  indictment,  which 
was  lately  in  our  said  court  before  you,  wherein  the  State  of  Nebraska 
was  plaintiff,  and  John  Doe  was  defendant,  error  has  intervened  to 
the  damage  of  the  said  John  Doe,  and  we  being  willing  that  the  error, 
if  any  there  be,  should  be  corrected,  and  full  and  speedy  justice  done 
to  the  parties  aforesaid,  in  this  behalf,  do  command  you  that  if  final 
judgment  be  given  thereupon,  then  without  delay  you  do  distinctly 
and  openly,  under  the  seal  of  your  court,  annex  to,  and  return  here- 
with, an  authenticated  transcript  of  all  judgments  of  your  court  in 
said  action,  and  also  all  things  touching  the  same,  to  our  Supreme 
Court,  at  the  city  of  Lincoln,  on  Xho.  first  day  of  their  next  term,  to  be 
holden  on  the_;?rj/day  oi  June,  a.  d.  \Z98,  so  that  the  same  being 
inspected,  we  may  cause  further  to  be  done  what  of  right  and 
according  to  the  laws  of  the  land  ought  thereupon  to  be  done. 

Witness,  Hon.  David  W.  Field,  Chief  Justice  of  our  said  Supreme 
Court,  and  the  seal  thereof  hereto  affixed  this  first  day  of  May,  a.  d. 
i8P<9. 

(seal)  James  Brown,  Clerk.  ^ 

Form  No.  8432. 

(Precedent  in  Valencia  County  v.  Atlantic,  etc.,  R.  Co.,  3  N.  Mex.  352,)' 

The  Territory  of  New  Mexico  to  the  District  Court  of  the   Second 

Judicial  District  of  the  Territory  of  New  Mexico,  within  and  for 

the  County  oi  Bernalillo,  Greeting: 

Because  in   the   record  and  proceedings,  and  in  the  rendition  of 

judgment  in  a  certain  suit  lately  pending  before   you,  wherein   the 

Atlantic  ^^  Pacific  Railroad  Company  was  complainant  and  the  board  of 

county  commissioners  of  Valencia  county,  Patricinio  Luna,  sheriff  and  col- 

1.  See,  generally,  supra,  note  2,  p.  734.  error  shall  be  issued  by  the  clerk  of  the 

2.  Buns  How. —  In  Nebraska,  all  proc-  supreme  court  upon  filing  of  a  petition 
ess  runs  in  the  name  of  "  The  State  of  in  error,  and  transcript  of  the  record  of 
Nebraska."  Neb.  Comp.  Stat.  (1897),  the  proceedings  of  the  district  court. 
§  226.  Neb.  Comp.  Stat.  (1897),  §  7235. 

8.  By  Whom  Issued.  —  The  writ    of 
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lector  of  Valencia  county,  N.  M.,  and  Charles  C.  McComas,  district 
attorney  of  the  Second i\x6.\c\3.\  district  oi  New  Mexico,  were  defend- 
ants, error  has  intervened,  as  it  is  said,  to  the  damage  of  the  said 
defendants,  and  we  being  willing  that  such  error,  if  any  there  be, 
should  be  corrected,  and  speedy  justice  done  in  that  behalf,  therefore 
you  are  hereby  commanded  to  send  to  the  supreme  court  of  the  t&Tv'x- 
tory  oi  New  Mexico,  [at  least  ten  days  before  the  ^r^/  day  of  the 
next  term  thereof,  to  be  held  on  th&  first  Monday  in  January,  iS86, 
at  Santa  Re,  in  said  territory,  in  pursuance  of  law,]^  attached  to  this 
writ,  a  copy  of  the  record,  and  of  all  proceedings  in  said  cause. 

Witness  the  Hon.  Wm.  H.  Brinker,  [chief]^  justice  of  the  supreme 
court  of  the  territory  of  New  Mexico,  and  the  seal  of  said  court,  this 
twenty-third  d^di^  of  November,  i885. 

C.  M.  Phillips,  Clerk,     (seal) 

(c)  To  Supreme  Court. 

Form  No.  8433.* 

New  Jersey,  ss. 

The  State  of  New  Jersey  to  the  Justices  of  our  Supreme  Court, 

(seal)3     Greeting: 

Because  in  the  record  and  proceedings,  and  also  in  the  giving  of 
judgment  in  a  certain  plaint  which  was  in  our  said  Supreme  Court  before 
you,  between  David  Carson,  who  sues  for  the  use  and  benefit  of  Israel 
Baldwin,  plaintiff,  and  The  Jersey  City  Insurance  Company,  defendant, 
in  a  plea  of  trespass  on  the  case  on  promises,  (which  judgment  was  ob- 
tained by  the  said  plaintiff  against  the  said  The  Jersey  City  Insurance 
Company^  manifest  error  hath  intervened  to  the  great  damage  of  the 
said  The  Jersey  City  Insurance  Company,  as  is  said;  we  being  willing 
that  the  error,  if  any  there  be,  should  in  due  manner  be  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you  that,  if  judgment  be  thereupon  given,  then  you  dis- 
tinctly and  openly  send  under  your  seal  the  record  and  proceedings 
aforesaid,  and  all  things  concerning  the  same  to  our  judges  of  our 
Court  of  Errors  and  Appeals  in  the  last  resort  in  all  causes,  at  Tren- 
ton on  the  thirtieth  day  oi  June  instant,^  together  with  this  writ,  that 
the  record  and  proceedings  aforesaid  being  inspected,  we  may  cause 
to  be  further  done  thereupon  for  correcting  that  error,  what  of  right, 
and  according  to  the  laws  and  customs  of  the  state  of  New  Jersey 
ought  to  be  done. 

1.  This  writ  as  originally  issued  was  "  associate  "  and  inserting   the  words 

made  returnable  to  the  supreme  court  of  found  enclosed  by  [  ]. 

the  territory  of  New  Mexico  in  general  2,  See,  generally,  supra,  note  2,  p.  734. 

terms,  without  naming  any  day  or  term  3.  Seal.  — A  writ  of  error  to  remove  a 

at  which  the  same  was  returnable;  and  cause  into  the  court  of  errors  and  ap- 

in  the  teste  of  the  writ  the  word  "  asso-  peals  shall  issue  under  the  seal  of  that 

ciate  "  instead   of  "  chief  "  justice   was  court.   N.  J.  Gen.  Stat.  (1895),  p.  1392,  §8. 

used.     The  defendant  in  error  appeared  4.  Betom   Day. —  The    writ   may   be 

specially  and  moved   to  quash  the  writ  made  returnable  either  in  term  time  or 

for  the  defects  noted;  but,  upon  motion  vacation,  and  within  such  time  as  the 

of    plaintiff    in    error,    the    writ    was  court  shall   by  rule  from  time  to  time 

amended  nunc  pro  tunc,  as  of  the  date  direct.     N.  J.  Gen.  Stat.  (1895),  p.  1392, 

of  the  writ,  by  striking  out  the   word  §  9. 

739  Volume  7. 


8433.  ERROR,  WRIT  OF.  8436. 

Witness  Hon.  Theodore  Runyon,  our  Chancellor  and  President  Judge 
of  our  said  Court  of  Errors  and  Appeals,  at  Trenton  aforesaid  \.\\q  first 
day  oi  June  in  the  year  of  our  Lord  eighteen  hundred  and  eighty-one}- 

Henry  C.  Kelsey,  Clerk. 

Bedle,  Muirheid  6*  McGee,  Attorneys. 

(2)  From  District  Court  to  Justice  Court. 

Form  No.  8434.' 

In  the  District  Court  of  the  State  of  Iowa,  in  and  for  Webster 
County. 

John  Doe,  plaintiff,      ) 

against  v  Writ  of  Error. 

Richard  Roe,  defendant.  ) 

The  State  of  Iowa  to  Abraham  Kent,  Esq.,  Justice  of  the  Peace  in 
and  for  Camden  Township,  Webster  County,  Iowa : 

Whereas,  Richard  Roe,  the  defendant  in  the  case  lately  pending  in 
your  court  wherein  John  Doe  was  plaintiff  and  Richard  Roe  was 
defendant,  has  filed  in  the  office  of  the  clerk  of  the  District  Court  of 
said  county  and  state  his  affidavit,  a  copy  of  which  accompanies  this 
writ,  alleging  that  he  is  aggrieved  by  erroneous  decisions  in  matters 
of  law  and  other  illegalities  in  the  proceedings  before  y6u  in  said 
action,  and  setting  forth  the  errors  complained  of; 

Now  therefore,  by  this  writ  you  are  hereby  commanded  to  certify 
the  record  and  proceedings  in  said  action  so  far  as  they  relate  to  the 
facts  stated  in  said  affidavit,  and  make  return  thereof  to  the  said 
District  Court  with  the  least  practicable  delay.  In  witness  whereof 
I  hereunto  set  my  hand  and  affix  the  official  seal  of  said  District 
Court,  t\i\'s,  first  day  oi  June,  iS98. 

(seal)  James  Brown,  Clerk  District  Court. 

"^y  John  White,  Deputy. 

2.  Coram  Vobis^  and  Coram  Nobis.^ 

1.  Teste.  —  The  writ  shall  be  dated  as  known  in  Virginia.  Robinson's  F. 
of  the  day  on  which  it  issues,  and  in     (Va.)  338. 

the  name  of  the  chancellor,  chief  justice  4.  Coram  nobis  was  the  writ  of  error 

or  any  other  judge  of  the  court  of  errors  on  a  judgment  in  the  king's  bench,     i 

and  appeals.     N.J.  Gen.  Stat.  (1895),  p.  Bouv.  L.  Diet.,  tit.  Coram  Nobis.     The 

1392,  5^  8.  writ  lay  where  judgment  in  the  king's 

2.  loiva. — Code  (1897),  §  ^^bc)  et  seq.  bench  was  erroneous  in  matter  of  fact 
See  also  supra,  note  2,  p.  734.  only,  and  not  in  point  of  law,  and  was 

3.  Coram  vobis  is  a  writ  of  error  so  called  from  its  being  founded  on  the 
directed  to  the  same  court  which  tried  record  and  process,  which  are  stated  in 
the  cause,  to  correct  an  error  in  fact,  the  writ  to  remain  in  the  court  of  the 
I  Bouv.  L.  Diet.,  tit.  Coram  Vobis.  king  before  the  king  himself,  qu(s 
The  name  is  derived  from  the  fact  that  coram  n^bis  residani.  i  Rolle  Abr.  746. 
in  the  common  pleas  the  record  and  The  writ  has  been  recognized  in  this 
proceedings  were  stated  to  remain  be-  country  as  lying  to  correct  an  error  in 
fore  the  king's  justices,  and  the  writ  fact  in  the  same  court  where  the  record 
was  called  a  writ  of  error  coram  vobis  is.  Hawkins  v.  Borvil,  9  Gill  &  J. 
(before  you),  or  qua  coram  vobis  residant.  (Md  )  428;  Bridendolph  v.  Zeller,  3  Md. 
1  Bouv.  L.  Diet.,  tit.  Coram  Vobis.  325;  Tenn.  Code  (1896),  §4838  et  seq.; 
This  is  the  name  by  which  the  writ  is  Crawford  v.  Williams,   i  Swan  (Tenn.) 
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ERROR,  WRIT  OF. 


8436. 


Form  No.  8435. 

(Robinson's  F.  (Va.)  338.)' 

The  commonwealth  of  Virginia  to  the  judge  of  the  Circuit  Court 
for  the  county  of  Albemarle,  greeting: 

Because,  in  the  record  and  proceedings,  and  also  in  the  rendering 
of  the  judgment,  in  a  certain  action  of  debt  instituted  in  our  said 
court  by  John  Doe,  administrator  of  James  Doe,  deceased,  against 
Richard  Roe  (which  said  record  and  proceedings  before  you  now 
remain,  as  it  is  said,)  manifest  error  hath  happened,  to  the  great 
damage  of  the  said  Richard  Roe  as  by  his  complaint  we  have  under- 
stood; we,  being  willing  that  the  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the  parties  afore- 
said in  this  behalf,  command  you,  that  if  judgment  be  given  in  the 
action  aforesaid,  then,  the  record  and  proceedings  aforesaid  being 
inspected,  you  farther  cause  to  be  done  therein,  to  correct  that  error, 
what  of  right  and  according  to  law  ought  to  be  done.^ 

Witness  Calvin  Clark,  clerk  {concluding  as  in  Form  No.  2823). 

IV.  RETURN  TO  WRIT  OF  ERROR.^ 


341: 

482, 


McLemore  v.  Durivage,  92  Tenn. 


No  writ  of  error  coram  nobis  actually 
issues  in  practice.  Martin's  History  of 
a  Lawsuit,  §  249.  But  the  petitioner, 
by  giving  bond,  may  obtain  a  super- 
sedeas. Tenn.  Code  (1896),  §  4840. 
And  in  such  case  a  writ  issues  to  the 
plaintiff,  which  may  be  in  the  following 
form,  to  wit: 

Because  it  appears  from  the  petition 
of  Richard  Roe  that  in  the  record  of  pro- 
ceedings, as  also  in  the  rendition  of  the 
judgment,  which  was  in  our  Circuit 
Court  for  the  county  of  Shelby,  between 
you,  plaintiff,  and  Richard  Roe,  defend- 
ant, a  material  error  in  fact,  of  which 
he  had  no  notice,  has  happened  to  his 
damage;  and  because  it  is  ordered  by 
the  fiat  of  the  honorable  y^c/iw  Marshall, 
judge  of  the  fourteenth  judicial  circuit, 
that  the  writ  of  error  coram  nobis  issue 
to  correct  the  errors  complained  of,  and 
that  the  judgment  in  the  meantime  be 
superseded;  and  the  said  Richard  Roe 
having  given  bond  with  good  security 
according  to  law,  you  are  therefore 
enjoined  from  further  collecting  such 
judgment;  and  I  hereby  command  you 
to  appear  at  our  Circuit  Court  for  said 
county,  at  the  next  term  thereof,  on 
the  Jirst  Monday  of  November,  iSgS, 
and  make  defense  to  said  petition  and 
complaint. 


Witness  my  hand  at  office  this  ^rst 
day  of  October,  i8q^. 

John  Hancock,  Clerk." 

1.  See  supra,  note  3,  p.  740. 

2.  The  writ  of  error  ordinarily  con- 
sists of  two  parts:  first,  a  certiorari  to 
remove  the  record,  and  secondly,  a 
commission  to  examine  it.  But  in  a 
writ  of  error  coram  vobis,  the  certiorari 
part,  being  unnecessary,  is  omitted,  and 
the  writ  contains  only  a  commission  to 
examine  errors.     Tidd's  Pr.  1143. 

3.  As  to  what  must  be  returned  with 
the  writ  of  error,  consult  the  statutes 
cited  supra,  note  i.  p.  712,  and  for  forms 
of  transcripts  see  the  title  Appeals,  vol. 
I,  Form  No.  1762  et  seq. 

In  New  Jersey,  it  has  been  held  that  the 
return  on  a  writ  of  error  to  the  circuit 
court  or  common  pleas  need  not  be 
certified  under  the  hands  and  seals  of 
the  judges  thereof,  the  statutes  respect- 
ing writs  of  error  on  this  subject  re- 
lating exclusively  to  writs  directed  to 
the  supreme  court  returnable  to  the 
court  of  errors  and  appeals.  Stevens 
V.  Chetwood,  17  N.  J.  L.  353.  In  New 
Hampshire,  however,  it  is  held  that 
the  return  should  be  under  the  hand 
and  seal  of  the  chief  justice  of  the  court 
to  whom  the  writ  is  directed.  Rqchester 
V.  Roberts,  25  N.  H.  495. 

Precedent.  —  In  Burr  v.  Waterman,  2 
Cow.  (N.  Y.)  36,  the  return  is  as  fol- 
lows: 

"The  answer  of  the  Judges  of  the 
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Form  No,  8436.1 

The  United  States  of  America, 

Seventh  Judicial  Circuit,  District  oilndiana,  ss: 

In  pursuance  of  the  command  of  the  writ  of  error  within,  I,  James 
Brown,  clerk  of  the  District  (or  Circuit)  Court  of  the  United  States  for 
the  district  of  Indiana,  herewith  transmit  a  true  copy  of  the  record, 
bill  of  exceptions,  assignment  of  errors,  and  all  of  the  proceedings  in 
this  case  of  John  Doe  against  Richard  Roe,  lately  pending  in  the 
District  (or  Circuit)  Court  of  the  United  States  for  the  district  of 
Indiana,  under  my  hand  and  the  seal  of  the  said  court. 

Witness  my  official  signature  and  the  seal  of  said  District  (or  Cir- 
cuit) Court,  at  the  city  of  Indianapolis,  in  said  district,  this  tenth  day 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eight,  and  of  the  independence  of  the  United  States  of  America 
X^xt.  one  hundred  and  twenty -second. 

(seal)  James  Brown, 

Clerk  of  the  District  (or  Circuit)  Court  of  the   United  States 
for  the  District  of  Indiana, 


Form  No.  8437 
State  of  Arkansas, 
County  of  Pulaski.^ 

I,  James  Brown,  clerk  of  the  Circuit  Court  of  the  county  of  Pulaski, 
in  said  state,  hereby  certify  that  in  obedience  to  the  mandate  of  the 
within  writ  of  error,  I  send  to  the  Supreme  Court  a  full,  true  and  com- 
plete transcript  of  the  record  and  proceedings  in  the  case  within 
mentioned,  which  is  hereto  attached. 

In  testimony  whereof,  I  hereto  set  my  hand  as  clerk,  and  affix  the 
seal  of  said  Circuit  Court  t\visjirst  day  oi  June,  a.  d.  1W8. 

(seal)  James  Brown,  Clerk. 

Form  No.  8438.' 

State  of  Colorado,       ] 

r   SS 

County  of  Arapahoe,  j 

In  obedience  to  the  command  of  the  within  writ  of  error,  I  do 
hereby  transmit  a  true  and  complete  copy  of  the  record  in  the  cause, 
in  said  writ  mentioned,  with  the  original  bill  of  exceptions  therein 
filed,  as  designated  by  the  attorney  for  the  plaintiff  in  error,  by  his 
praecipe  duly  filed  in  my  office. 

Witness  my  hand  and  the  seal  of  the  District  Court  of  Arapahoe 
county,  Colorado,  at  my  office  in  said  county,  this  first  day  of  June, 
iS98. 

(seal)  Blias  F.  Dunlevy,  Clerk. 

Court    of    Common    Pleas,    called    the  the   day   and   place    within  contained, 

Mayor\    Court,    within    named.     The  under  our  seal  distinctly  and  openly, 

bill   and   record,    whereof   mention    is  we  send,  in  a  certain  schedule  to  this 

within  made,  together  with  all  things  writ   annexed,    as   within   to   us   com- 

touching  or  concerning   the    same,    to  manded. 

the  Justices  of  the   Supreme  Court   of  Benj.  Ferriss,  Clerk." 

Judicature  of  the  State  of  New  York,  at        1.  See  supra,  note  3,  p.  741. 
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Form  No.  8439.' 

To  the  Supreme  Court  of  the  State  of  Michigan: 

The  execution  of  the  within   writ  of  error  appears  by   the  tran- 
script of  record  hereto  annexed. 
Jum  30,\W8. 

James  Brown, 
Clerk  of  the  Circuit  Court  for  the  County  of  Hillsdale. 

Form  No.  8440.' 

State  of  Missouri,      \ 
County  oi  Jefferson.  \ 

I,  James  Brown,  clerk  of  the  Circuit  Court  within  and  for  the 
county  aforesaid,  in  obedience  to  the  mandate  of  the  within  writ, 
herewith  transmit  to  the  Honorable  Supreme  Court  of  the  state  of 
Missouri^  a  full,  true  and  complete  transcript  of  the  record  and  pro- 
ceedings in  the  within  entitled  cause,  as  fully  as  the  same  remain  of 
record  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
the  said  court,  at  office  in  the  city  oi  Hillsboro,  this  first  day  oi  June, 
i898. 

(seal)  James  Brown,  Clerk. 

Form  No.  8441.' 

The  answer  of  the  justices  of  the  Supreme  Qo-^rX.  oi  New  Jersey, 
within  named,  the  record  and  proceedings  whereof  mention  is  within 
made,  with  all  things  touching  and  concerning  the  same,  we  do  certify 
to  the  Court  of  Errors  and  Appeals  in  the  last  resort  in  all  causes,  in 
a  certain   schedule   to   this   writ   annexed,  as   within    commanded. 

{Signed  by  the  justices?) 

V.  PROCESS  IN  ERROR. 
1.  Citation.2 

1.  See  supra,  note  3,  p.  741.  A  writ  of  error  will  not  be  dismissed 

2.  Necessity  For.  —  The  Judiciary  act  because  the  citation  is  directed  to  the 
of  1789  (i  Stat.  84,  §  22)  makes  it  neces-  coroner  instead  of  the  sheriff,  even  if  no 
sary  that  a  citation  to  the  adverse  party  part  of  the  record  shows  the  sherifif  to 
should  accompany  the  writ  of  error,  be  a  party  in  interest.  Chenault  v. 
Kitchen  z/.  Randolph,  93  U.  S.  86;  Hew-  Bush,  3  Stew,  &  P.  (Ala. )  342.  And 
itt  V.  Filbert.  ii6  U.  S.  142  (a'rt'wf  The  where  the  citation  should  be  addressed 
San  Pedro,  2  Wheat.  (U.  S.)  132;  Yeaton  to  the  defendants  in  error,  and  the 
t/.  Lenox,  7  Pet.  (U.  S.)22o;  Villabolosw.  names  of  defendants  are  correctly 
U.  S.,  6  How.  (U.  S.)  90;  U.  S.  V.  Curry,  stated,  except  that  one  is  represented 
6  How.  (U.  S.)  106;  Castro  v.  U.  S.,  3  as  the  wife  of  G.  B.  instead  of  the  wife 
Wall.  (U.  S.)  46);  Lloyd  v.  Alexander,  i  of  C.  R.,  and  the  husband  is  not  a  party 
Cranch  (U.  S.)  365.  Consult  also  the  to  the  suit  and  the  use  of  his  name  is 
list  of  statutes  and  rules  cited  supra,  merely  formal,  the  citation  is  sufficient, 
note  I,  p.  712.  Peale  v.  Phipps,  38  How.  (U.  S.)  256. 

Seqtiisites  —  Address.  —  The  citation  Time  and  Place  of  Appearance.  —  The 

should  be  addressed  to  the  defendant  citation    should    notify    the    defendant 

in  error,  or  to  the  proper  oflScer,  accord-  when  and  where  to  appear;  but  when 

ing   to   the   statutory  requirements   of  it  notifies  the  defendant  to  appear  at  a 

the    particular  jurisdiction,   for  which  wrong    place,     it    may    be    amended, 

see  supra,  note  I,  p.  712.  Armis  v.  Barker,  4  Ga.  170, 
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Form  No.  8442.' 

United  States  of  America^  ss: 
To  John  Doe,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
Supreme  Court  of  the  United  States,  at  Washingtoti,  within  thirty  days 
from  the  date  hereof,  pursuant  to  a  writ  of  error,  filed  in  the  clerk's 
office  of  the  District  (or  Circuif)  Court  of  the  United  States  for  the 
northern  district  of  Illinois,  wherein  Richard  Roe  is  plaintiff  in  error 
and  you  are  defendant  in  error,  to  show  cause,  if  any  there  be,  why 
the  judgment  rendered  against  the  said  plaintiff  in  error  as  in  the 
said  writ  of  error  mentioned,  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness,  the  Honorable  Horace  Gray,  Associate  Justice  of  the 
Supreme  Court  of  the  United  States,  this  first  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

Horace  Gray, 

Associate  Justice  of  the  Supreme  Court 

of  the  United  States. 

Form  No.  8443. 
•   (Precedent  in  Worcester  v.  Georgia,  6  Pet.  (U.  S.)  533.)' 

United  States  of  America,  to  the  state  of  Georgia,  greeting: 

You  are  hereby  cited  and  admonished  to  be,  and  appear  at  a 
Supreme  Court  of  the  United  States,  to  be  holden  at  Washington,  on 
the  sec 07id  Monday  oi  January  next,  pursuant  to  a  writ  of  error  filed 
in  the  Clerk's  office  of  the  Superior  Court  for  the  county  of  Gwinnett^ 
in  the  state  of  Georgia,  wherein  Samuel  A.  Worcester  is  plaintiff  in 
error,  to  show  cause,  if  any  there  be,  why  judgment  rendered  against 
the  said  Samuel  A.  Worcester,  as  in  the  said  writ  of  error  mentioned, 
should  not  be  corrected,  and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

Witness,  the  honorable  Henry  Baldwin,  one  of  the  justices  of  the 
Supreme  Court  of  the  United  States,  this  27th  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one. 

Henry  Baldwin. 

Signature.  —  The    Judiciary    act    of  2.  See,  generally,  supra,  note    2,  p. 

1789  (i  Stat.  84,  §  22)  provided  that  the  743. 

citation  to  accompany  the  writ  of  error  The  return  in  this  case  was  as  follows, 

shall  be   "signed   by  a   judge   of   the  to  wit: 

circuit  court,  or  justice  of  the  supreme  "State  of  Georgia,  county  of  Gwin- 

court."    Kitchen  v.  Randolph,  93  U.  S.  nett,  ss:  On  this  26th  day  of  November, 

86.     And  if  the  citation  be  signed  by  the  in  the  year  of  our  Lord  eighteen  hun- 

clerk  and  not  by  the  judge  of  the  circuit  dred  and  thirty-one,  William  Potter  per- 

court  or  a  justice  of  the  supreme  court,  sonally  appeared  before  the  subscriber, 

the  case  will,  on  motion,  be  dismissed,  fohn Mills,  a  justice  of  the  peace  in  and 

U.  S.  V.  Hodge,  3  How.  (U.  S.)  534.  for  said  county,  and  being  duly  sworn 

A  district  judge  has  no  authority  to  on   the  holy  evangelists    of  Almighty 

sign  a  citation  upon  a  writ  of  error  to  God,  deposeth  and   saith,  that  on   the 

a  state  court.     Where  the  citation  has  24th  day  of  November  instant,  he  deliv- 

been  thus  signed,  the  writ  of  error  will  ered  a  true  copy  of  the  within  citation 

be    dismissed    on    motion.     Palmer   v.  to    his    excellency,     Wilson    Lumpkin. 

Donner,  7  Wall.  (U.  S.)  541.  Governor  of  the  state   of   Georgia,  and 

1.  See,  generally,  supra,  note  2,  p.  743.  another  true  copy  thereof  he  delivered, 
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Form  No.  8444.' 

United  States  of  America,  ss.    To  John  Doe,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
United  States  Circuit  Court  of  Appeals  for  the  seventh  circuit,  to  be 
holden  at  Chicago  thirty  days  after  the  date  hereof,  pursuant  to  a 
writ  of  error,  filed  in  the  clerk's  office  of  the  Circuit  Court  of  the 
United  States  for  the  district  of  Indiana,  wherein  Richard  Roe  is 
plaintiff  in  error,  and  you  are  defendant  in  error,  to  show  cause,  if 
any  there  be,  why  judgment  rendered  against  the  said  plaintiff  in 
error  as  in  the  said  writ  of  error  mentioned  should  not  be  corrected, 
and  why  speedy  justice  should  not  be  done  to  the  parties  in  that 
behalf. 

Witness  the  Hon.  John  H.  Baker,  Judge  of  the  District  Court  of  the 
United  States  for  the  District  oi  Indiana,  and  ex-officio  Judge  of  said 
Circuit  Court,  this  first  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight. 

John  H.  Baker,  Judge. 

Form  No.  8445." 

The  Territory  of  New  Mexico,  to  the  Sheriff  of  Sante  Fe  County, 
Greeting: 

You  are  hereby  commanded  that  you  give  notice  to  John  Doe  that 
Richard  Roe  has  sued  out  from  the  Supreme  Court  of  the  territory  of 
New  Mexico,  a  writ  of  error  upon  a  certain  judgment  of  the  District 
Court  within  and  for  the  county  of  Santa  Fe,  rendered  on  the  first 
day  of  April,  a.  d.  \Z98,  in  a  certain  cause  then  pending  therein 
wherein  John  Doe  was  plaintiff,  and  Richard  Roe  was  defendant;  and 
also  that  you  make  known  to  them  that  they  be  before  our  said 
Supreme  Court  on  the  first  day  of  the  next  term  thereof,  to  be  begun 
and  held  in  the  city  of  Santa  Fe,  New  Mexico,  on  the  last  Monday  of 
July,  A.  D.  i89<?,  to  show  cause,  if  any  there  be,  why  the  said  judg- 
ment should  not  be  reversed,  annulled  and  altogether  held  for  noth- 
ing, and  why  speedy  justice  should  not  thereupon  be  done  between 
the  parties  in  that  behalf. 

Witness  the  Honorable  Thomas  M.  Cooley,  Chief  Justice  of  the 
Supreme  Court  of  the  Territory  of  New  Mexico,  and  the  seal  of  the 
said  Court  tK\s  first  day  of  June,  a.  d.  i8P^. 

(seal)  James  Brown,  Clerk. 

Form  No.  8446.^ 
State  of  South  Dakota,  \ 
In  Supreme  Court.  J 

on  the  22nd  day  of  November  instant,  to'  Sworn  to  and  subscribed  before  me, 

Charles  f.  fenkins,    Esq.,    Attorney-gen-  the  day  and  year  above  written. 

eral  of  the  state  aforesaid,  showing  to  fohn  Mills,  J.  P." 

the  said  governor  and  attorney-general,  1,  See,  generally,  supra,  note  2,  p.  743. 

respectively,  at   the  times   of  delivery  2.  South  Dakota.  —  Dak.  Comp.  Laws 

herein  stated,  the  within  citation.  (1887),  §  7512.      See  also   supra,  note 

Wm.  Potter.  2,  p.  743. 
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The  State  of  South  Dakota,  defendant  in  error,  \ 

against  >■  Citation. 

John  Doe,  plaintiff  in  error.  ) 

State  of  South  Dakota,  ss.     To  the  Attorney   General,  and  to   the 
State's  Attorney  for  Davison  County,    State   of  South  Dakota, 
and  said  Defendant  in  Error,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  Supreme 
Court  of  the  state  of  South  Dakota,  to  be  holden  at  the  city  of  Pierre, 
in  said  state,  at  the  June  term  of  said  Supreme  Court,  to   be   holden 
on   the  tenth  day  oi  June,  A.  D.  xW8,  at  ten  o'clock  A.  m.  of  that  day, 
pursuant  to  writ  of  error  now  issued  from  the  said  Supreme  Court, 
wherein  John  Doe  is  plaintiff  in  error,  and  The  State  of  South  Dakota 
is  defendant  in  error,  to  show  cause,  if  any  there  be,  why  the  judg- 
ment of  conviction  of  {as  the  case  may  be')  in   the   said   writ  of  error 
mentioned,  should  not  be  corrected,  and   speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Dighton  Corson,  Presiding  Judge   of   the 
said  Supreme  Court  of  South  Dakota,  this   tenth  day  of  May  in   the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 
(seal)  James  Brown, 

Clerk  of  the  Supreme  Court  of  the  State  of  South  Dakota. 


Form  No.  8447.1 

John  Doe     \^^212. 
p^f^^^^p      \  In  District  Court  of  Freestone  County,  Texas. 

The  State  of  Texas,  to  the  Sheriff  or  any  Constable    of  Freestone 
County,  Greeting: 

You  are  hereby  commanded  forthwith  to  summon  John  Doe  to 
appear  before  our  Court  of  Civil  Appeals,  within  sixty  days  from  the 
date  of  service  hereof,  to  be  holden  in  the  city  of  Fairfield,  Texas^ 
and  then  and  there  defend  a  writ  of  error  granted  on  the  petition  of 
John  Doe,  plaintiff  therein,  against  Richard  Roe  defendant  therein 
filed  in  this  court  on  the  tenth  day  of  November,  a.  d.  \W8,  for  the' 
revision  and  correction  of  a  certain  judgment  rendered  in  th&  District 
Court  of  Freestone  county,  on  the  tenth  day  oi  June,  a.  d.  1W8,  in  a 
certain  cause  pending  in  said  court,  numbered  3127  on  the  docket 
of  said  court,  wherein  John  Doe  was  plaintiff  and  Richard  Roe  was 
defendant. 

Herein  fail  not,  but  of  this  writ  make  due  return  within  ten 
days  from  the  date  hereof,  showing  how  you  have  executed  the 
same. 

Witness,  Calvin  Clark,  Clerk  of  the  District  Court  of  Freestone 
county,  Texas. 

Given  under  my  hand  and  the  seal  of  said  court,  at  office  in  Fair- 
field t\\\s  t\\&  fifth  day  of  October,  a.  d.  i?>98. 

(seal)  Calvin  Clark,  Clerk 

District  Court  Freestone  County. 

1.    Texas.  —  Rev.  Stat.  (1895),  arts.  1393,  1394.     See  also  supra,  note  2,  p.  743. 
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2.  Notice.  / 

a.  In  General. 
Form  No.  8448.* 

State  of  Michigan^  in  the  Supreme  Court. 
John  Doe 

against 
Richard  Roe. 

Sir — Please  take  notice  that  the  plaintiff  (or  defendanf)  in  the 
above  entitled  cause  has  caused  a  writ  of  error  to  be  issued  out  of 
and  under  the  seal  of  the  Supreme  Court  of  the  State  of  Michigan, 
directed  to  the  judge  of  the  Circuit  Court  for  the  county  of  Hillsdale. 
Said  writ  of  error  is  dated  the  tenth  day  ol  January,  iS98,  and  is 
returnable  at  the  Supreme  Court  Room  in  the  city  of  Lansing  on  the 
first  day  of  February,  iS98.^ 

Yours,  etc., 

Daniel  Webster,  Attorney  for  Appellant. 

Dated  the  eleventh  day  oi  January,  i898. 
To  James  Brotvn.  Esq.,  Attorney  for  Appellee. 

b.  Writ  Coram  Nobis. 

Form  No.  8449.^ 

Circuit  Court,  Shelby  County. 
Charles  Durivage,  Jr.,  a  minor  by  guardian,  Johanna  Welsh, 

vs. 
The  Kansas  City  &"  Memphis  Railway  and  Bridge  Co.  and 

J.  C.  McLemore  et  al. 
To  the  Sheriff  of  Shelby  County,  Greeting: 

Notify  The  Kansas  City  and  Memphis  Railway  and  Bridge  Co.,  J.  C. 
McLemore,   F.   S.  McLemore,   D.    W.  McLemore,  M.   L.  McLemore, 

I.Michigan. — Supreme    Ct.    Rules,  fordefendant  (or //aj«/(^)  and  appellee 

No.  5.     Consult  also  the  list  of  statutes  in  the  within  entitled  cause,  a  notice  of 

and  rules  cited  JM/ra,  note  I,  p.  712.  the  issuing  of  a  writ  of  error  in  said 

Seryice. — The  notice  must  be  served  cause,  of  which  said  notice  the  within 

on  the  adverse  party,  or  his  attorney,  and  foregoing  is  a  true  copy,  by  deliv- 

within  ten  days    after  the   issuance  of  ering  to  the  ssHA  James  Brown  ^erson- 

the  writ,  and  an  aflidavit  of  such  serv-  ally  a  true  copy  of  the  within  notice 

ice  shall  be  filed  in  the  clerk's  office,  on  {or  as  the  case  may  be). 
or   before  the  return  day  of  the  writ.         And  further  this  deponent  says  not. 
Mich.  Supreme  Ct.  Rules,  No.  5.  Daniel  IVebster. 

The   affidavit   of   service  may  be  as        Subscribed  and  sworn  to  before  me 

fellows:  this  tenth  day  ol  January,  A.  D.  i89<?. 
"  State  oi  Michigan,      )  John  W^/«V^,  Notary  Public." 

Connty  oi  Hillsdale.  )^^'  2.  Return    Day.  —  The    notice     must 

Daniel    tVebster,   being   duly    sworn,  specify    the    return  day  of  the  writ  of 

deposes  and  says  that  he  resides  in  the  error.     Mich.  Supreme  Ct.  Rules,  No.  5. 
city    of   Hillsdale,   county  of  Hillsdale;         3.  This  form  is  copied  from  the  origi- 

that  he  is  the  attorney  for  the  plaintiff  nal  papers   in  McLemore  v.  Durivage, 

(or    defendant)    and    appellant    in    the  92  Tenn.  482.  The  notice  is  required  by 

within  entitled   cause,  and   that  upon  Tenn.  Code  (1896),  ^  4841. 
the  tenth  day  oi  January,  A.  D.  i%q8,  at         Return.  —  Indorsed  on  this  form  were 

ten  o'clock  in  the  forenoon,  this  depo-  the  following  returns,  to  wit: 
nent  served  on  James  Brown,  attorney         "Came  to  hand  Sept.  i^th,  1890,  and 

747  Volume  7. 


8449. 


ERROR,  WRIT  OF. 


8450. 


Mary  McLemore,  Sallie  McLemore,  Josephine  Gholson,  Elizabeth  IV. 
Hays  and  Geo.  Randolph,  guardian  ad  litem  of  Valda  and  Mary  McLe- 
more,  that  the  plaintiff  Chas.  Durivage,  and  his  guardian  Johanna 
Welsh,  in  above  cause,  have  this  day  obtained  from  Hon.  L.  H. 
Estes,  Judge,  etc.,  an  order  for  a  writ  of  error  coram  nobis,  return- 
able to  the  Novetnber  term,  \W0,  of  the  Circuit  Court,  to  correct  the 
errors  in  the  decrees  entered  herein  on  the  twenty-first  day  oi  June^ 
1 89(9,  and  eighth  day  oi  July,  \%90. 

Herein  fail  not  and  make  due  returns  hereof. 

Done  at  office,  this  fifteenth  day  of  September,  i890. 

J.  A.  Strehl,  Clerk. 
By  A.  J.  Williford,  D.  C. 

3.  Scire  Facias.^ 


executed  as  follows:  On  J.  C.  McLe- 
more,  M.  L.  McLemore,  Elizabeth  W. 
Hays  and  Geo.  Randolph  Gdn.  ad  litem  of 
Valda  and  Mary  McLemore  by  reading 
the  contents  of  this  notice  to  them  and 
on  The  Kansas  City  atid  Memphis  Rail- 
way &=  Bridge  Company  by  reading  the 
contents  of  this  notice  to  A'.  Noble  resi- 
dent engineer,  he  being  the  highest 
officer  of  said  company  to  be  found  in 
my  county  and  on  E.  F.  Adams  attor- 
ney for  said  company.  I  am  informed 
byy.  C.  McLcfHore  ii\a.x.  his  brother/^. 
S.  McLetnore  is  dead.  This  Oct.  2^th, 
iSqo. 

A.  J.  McLendon,  Sheriff, 

By  H.  B.   White,  D.  S." 

"  Executed  on  Oct.  jo,  1890,  on  Sal- 
lie  McLemore;  D.  W.  McLemore\  Yalor 
McLemore  and  Mary  MeLemore  by  read- 
ing and  making  known  to  them  the 
contents  of  this  note. 

A,  /.  McLendon,  Sheriff, 

By  E.  D.  Hart,  D.  S." 

''^Josephine  Gholson  is  not  to  be  found 
in  my  county  after  diligent  search  and 
inquiry. 

This  Nov.  1 2th,  1890. 

A.J.  McLendon,  Sheriff, 

By  //.  B.   White,  D.  S." 

1.  When  Necessary.  —  As  to  when 
scire  facias  audiendum  errores  is  the 
proper  process  in  error,  consult  the  list 
of  statutes  and  rules  cited  supra,  note 
I,  p.  712. 

Requisites  —  Runs  Horv.  —  A  scire 
facias  is  process  within  the  meaning  of 
the  constitution  of  Elorida,  and  the 
style  of  process  shall  be  "  The  State  of 
Florida;  "  but  this  is  a  formal  require- 
ment, and  if  omitted  may  be  corrected 
by  amendment.  Weiskoph  v.  Dibble, 
18  Fla.  22. 

Address.  — The  sci.  fa.   shall   be   di- 


rected to  the  sheriff,  or  other  officer  of 
the  proper  county.  Mills'  Anno.  Code 
Colo.  ^1896),  §  404;  111.  Supreme  Ct. 
Rules,  No.  5. 

In  Elorida,  the  writ  should  be  di- 
rected to  the  sheriff  of  the  supreme 
court,  but  the  fact  that  it  is  directed 
not  only  to  the  sheriff  of  the  supreme 
court,  but  also  to  "  his  lawfully  au- 
thorized deputy,"  is  as  to  the  words 
quoted  a  mere  error  of  form  susceptible 
of  being  corrected  by  amendment,  and 
such  words  constitute  no  grounds  for 
quashing  the  writ.  Sammis  v.  Wight- 
man,  25  Fla.  547. 

Command.  —  The  sci.  fa.  shall  com- 
mand the  proper  officer  to  summon  the 
defendant  in  error  to  appear  in  court 
and  show  cause,  if  any  he  have,  why  the 
judgment  or  decree  mentioned  in  the 
writ  of  error  shall  not  be  reversed. 
Mills'  Anno.  Code  Colo.  (1896),  §  404; 
111.  Supreme  Ct.  Rules,  No.  5. 

Assignment  of  Errors.  —  The  assign- 
ment of  errors  should  be  inserted  in 
the  sci.  fa.  Mass.  Supreme  Ct.  Rules, 
No.  31;  Rochester  v.  Roberts,  25  N.  H. 

495- 

Judgment  in  Court  of  Record.  —  It 
must  appear  from  the  sci.  fa.  that  the 
alleged  erroneous  judgment  was  re- 
covered in  a  court  of  record;  but  where 
the  name  of  the  court  is  given,  the 
court  will  take  judicial  notice  that  such 
court  is  a  court  of  record.  Tandy  v. 
Rowell,  54  N.  H.  384. 

Teste.  —  The  writ  should  be  tested  in 
the  name  of  the  chief  justice  of  the 
supreme  court,  whether  issued  from 
the  supreme  court  or  by  a  clerk  of  a 
circuit  court  as  a  writ  of  the  supreme 
court,  and  cannot  be  lawfully  tested  in 
the  name  of  the  clerk  issuing  it. 
Knight  V.  Weiskopf,  21  Fla.  157. 
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State  of  Illinois,  Supreme  Court,  ^^ 


Form  No.  8450. 

Central  Grand  Division.  \ 

The  People  of  the  State  of  Illinois,  to  the  Sheriff  of  Cook  County: 

Because,  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea  which  was  in  the  Circuit  Court  of  Cook  county, 
before  the  judge  thereof,  between  John  Doe,  plaintiff,  and  Richard  Roe, 
defendant,  it  is  said  manifest  error  hath  intervened  to  the  injury  of 
the  aforesaid  Richard  Roe,  as  we  are  informed  by  his  complaint,  the 
record  and  proceedings  of  which  said  judgment  we  have  caused  to  be 
brought  into  our  Supreme  Court  of  the  state  of  Illinois,  at  Springfield, 
before  the  justices  thereof,  to  correct  the  errors  in  the  same,  in  due 
form  and  manner,  according  to  law:  therefore  we  command  you  that 
by  good  and  lawful  men  of  your  county  you  give  notice  to  the  said 
John  Doe  that  he  be  and  appear  before  the  justices  of  our  said  Supreme 
Court,  at  the  next  term  of  said  court,  to  be  holden  at  Springfield, 
in  said  state,  on  the  first  Tuesday  in  the  month  of  June  next,  to  hear 
the  records  and  proceedings  aforesaid,  and  the  errors  assigned,  if  he 
shall  think  fit;  and  further  to  do  and  receive  what  the  said  court  shall 
order  in  this  behalf;  and  have  you  then  and  there  the  names  of  those 
by  whom  you  shall  give  the  said  John  Doe  notice,  together  with  this 
writ. 

Witness,  Thomas  M.  Cooley,  Chief  Justice  of  the  Supreme  Court,  and 
the  seal  of  said  Court,  at  Springfield,  \}a\%  first  day  of  May  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

(seal)  James  Brown,  Clerk  Supreme  Court, 

Form  No.  8451. 

(Precedent  in  Hunter  v.  Heath,  76  Me.  219.)' 

State  of  Maine,  Kennebec,  ss.  To  the  sheriffs  of  our  respective 
(seal)  counties,  or  either  of  their  deputies.  Greeting. 
We  command  you,  that  you  make  known  unto  Francis  E.  Heath  of 
Waterville,  and  Augustine  Crosby  of  Benton,  county  of  Kennebec  and 
State  of  Maine,  partners  under  the  firm  name  of  Heath  and  Crosby, 
that  they  appear,  if  they  see  cause,  before  our  Supreme  Judicial 
Court,  to  be  holden  at  Augusta,  within  and  for  our  county  of  Ken- 
nebec, on  the  first  Tuesday  of  August  next,  to  answer  to  David  L. 
Hunter  of  Clinton,  in  said  county,  in  a  plea  of  error,  whereas  the  said 
Hunter  alleges  that  in  the  process,  proceeding  and  judgment  had 
before  the  Supreme  Judicial  Court  in  and  for  said  county  oi  Kennebec, 

1.  Illinois.  —  Supreme  Ct.  Rules,  No.  cause  for  reversing  the  judgment; 
6.     See    also   supra,  note  i,  p.  748.  and.  of  course,    no  proof  could   be  of- 

2.  This  writ  was  dismissed  on  mo-  fered,  or  considered  by  the  court  on  a 
tion,  and  to  the  ruling  granting  the  mere  motion  to  dismiss.  Such  a  mo- 
motion  and  dismissing  the  action  the  tion  lies  only  to  some  defect  which 
plaintiff  excepted.  In  sustaining  the  ex-  might  be  seen  on  inspection  of  the  writ 
ceptions  the  court  said:  "On  inspec-  alone.  It  does  not  lie  when,  to  sup- 
tion  of  the  writ,  we  fail  to  see  any  port  or  resist  it,  proof  is  necessary  de- 
grounds  on  which  such  a  motion  could  hors  the  writ." 

be  rightfully  sustained.  It  contains  an  In  Maine,  the  writ  of  error  may  be  a 
assignment  of  errors,  which,  if  sus-  scire  facias,  and  the  form  thereof  is  set 
tained   by   proof,    would   be   sufficient     out  in  Me.  Rev.  Stat.  (1883),  c.  102,  §  7. 
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at  a  term  beginning  on  the  first  Tuesday  oi  August,  iS73,  said  judg- 
ment having  been  rendered  on  the  report  of  F.  P.  Haviland,  referee 
on  a  submission  entered  into  March  IT,  i873,  wherein  the  said  Heath 
and  Crosby  were  plaintiffs,  and  the  said  Hunter  was  defendant,  there 
occurred  the  errors  hereinafter  specified,  by  which  the  present  plain- 
tiff was  injured  and  for  which  he  therefore  seeks  that  said  judgment 
may  be  reversed,  recalled  or  corrected,  as  law  and  justice  may 
require,  that  is  to  say,  the  following  errors,  viz:  — 

I.  That  neither  before  nor  after  said  submission  was  signed  and 
executed,  did  the  referee  therein  named  give  the  plaintiff  in  error 
any  notice  of  a  time  or  place  for  hearing  the  matter  submitted,  nor 
were  there  any  witnesses  sworn  or  examined  at  any  time,  but  an 
award  was  made  without  the  knowledge  of  the  plaintiff  in  error  and 
without  any  trial  or  hearing  of  the  matters  submitted,  and  a  report 
made  therein  to  the  Supreme  Judicial  Court  in  and  for  the  county  of 
Kennebec,  zX.  the  August  term,  iS73,  without  the  knowledge  of  this 
plaintiff,  and  a  judgment  obtained  thereon  against  said  plaintiff  in 
error  wrongfully  and  in  his  absence. 

II.  That  by  reason. of  the  premises,  and  relying  on  the  assurance 
of  said  referee  after  the  execution  of  said  submission  that  no  award 
should  be  made  until  a  full  hearing  should  be  had,  the  plaintiff  in 
error  was  deceived  and  had  no  reason  to  suppose  and  did  not  sup- 
pose any  award  in  the  premises  had  been  made,  or  any  report  thereon 
rendered  to  said  court,  and  therefore  was  not  present  himself  or  by 
attorney,  and  was  deprived  of  his  right  to  file  exceptions  to  the 
acceptance  of  said  report. 

III.  In  this,  that  if  any  hearing  was  ever  had  by  said  referee  on 
the  matters  submitted,  or  any  of  them,  after  the  signing  of  said 
submission,  it  was  ex  parte  and  without  the  knowledge  or  consent  of 
said  plaintiff  in  error  and  in  his  absence. 

IV.  In  this,  that  the  bark,  logs  and  lumber  described  in  said  sub- 
mission, and  the  land  from  which  they  are  alleged  to  have  been 
taken  and  on  which  damage  was  claimed  to  have  been  done,  never 
belonged  to  the  defendants  in  error,  and  that  they  never  had  any 
right,  title  or  interest  therein,  all  of  which  this  plaintiff  was  pre- 
vented from  showing,  by  reason  of  the  premises  set  forth  in  the 
preceding  assignment  of  error. 

V.  In  this,  that  the  said  submission  was  not  a  statute  submission, 
but  only  a  submission  at  common  law,  and  ought  not  to  have  been 
returned  to  the  Supreme  Judicial  Court  at  all,  and  that  court  had  no 
jurisdiction  of  the  same,  and  could  not  enter  up  any  valid  judgment 
thereon,  and  said  judgment  is  void. 

VI.  In  this,  that  the  award  of  said  referee  does  not  follow  the  sub- 
mission, nor  decide  all  the  claims  or  matters  specified  by  the  demand 
which  is  the  basis  of  said  submission,  but  is  uncertain,  incomplete, 
and  void,  and  no  valid  judgment  could  be  rendered  upon  it. 

VII.  In  this,  that  the  amount  allowed  by  said  referee  is  grossly 
excessive  and  greatly  exceeds  not  only  the  value  of  the  item  passed 
upon  by  said  award,  viz:  the  damages  done  to  the  Eaton  tract,  but 
the  value  of  all  hemlock  bark  and  lumber  taken  therefrom  as  specified 
in  said  demand.     Wherefore  said  judgment  is  erroneous. 
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Hereof  fail  not,  and  have  you  there  this  writ,  with  your  doings 
thereon. 

Witness,  John  Appleton,  Chief  Justice,  at  Augusta,  this  16th  day  of 
June,  in  the  year  eighteen  hundred  and  seventy-seven. 

Wm.  M.  Stratton,  Clerk. 

Form  No.  8452. » 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

(seal)     To  the   Sheriff  of  our  county  of  Suffolk,  or  his  Deputy, 
Greeting: 

Whereas,  in  the  record  and  proceedings,  and  also  of  the  rendition 
of  judgment  in  a  certain  action  of  {naming  it)  which  was  prosecuted 
in  the  Superior  Court  holden  at  Boston,  within  and  for  the  county  of 
Suffolk,  on  the  second  Tuesday  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight,  by  John  Doe,  plaintiff,  against 
Richard  Roe,  defendant,  together  with  the  proceedings  and  judgment 
thereon,  are,  by  our  writ  of  error,  ordered  to  be  removed  into  our 
Supreme  Judicial  Convt,  next  to  be  holden  at  Boston  vf\th\n  and  for 
the  county  of  Suffolk,  on  the  second  Tuesday  of  August  next;  and 
whereas  the  said  Richard  Roe,  by  his  attorney,  has  assigned  errors, 
and  filed  the  same,  which  now  remain  in  the  clerk's  office  of  the 
Supreme  Judicial  Court,  a  true  copy  of  which  is  hereto  annexed,  said 
to  have  happened  in  the  said  proceedings  and  judgment: 

We  therefore  command  you,  willing  that  justice  should  be  done  in 
the  premises,  that  you  make  known  unto  the  said  John  Doe  that  he 
appear  (if  he  see  cause)  before  our  Supreme  Judicial  Court,  to  be 
holden  as  aforesaid,  to  hear  the  errors  aforesaid,  and  to  show  cause 
(if  any  he  has)  why  the  said  errors  (if  any)  should  not  be  corrected, 
as  to  justice  appertains. 

Hereof  fail  not,  and  have  you  there  this  writ,  with  your  doings 
therein. 

Witness,  Thomas  M.  Cooley,  Esquire,  at  Boston,  this  tenth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eight. 

James  Brown,  Clerk. 

Form  No.  8453.* 

The  Commonwealth  of  Virginia,  to  the  Sheriff  of  Amherst  county, 
Greeting: 
Whereas,  in  the  records  and  proceedings,  and  also  in  pronouncing 
a  judgment  by  the  County  Court  of  the  county  of  Amherst  on  the 
first  day  of  June,  iS98,  in  a  suit  in  which  John  Doe  was  plaintiff,  and 
Richard  Roe  was  defendant,  manifest  error  intervened,  as  it  is  said,  to 
the  damage  of  the  said  Richard  Roe,  as  by  his  petition  we  are  informed ; 
and  whereas  the  said  Richard  Roe,  upon  his  petition  to  the  judges  of 
our  Supreme  Court  of  Appeals,  obtained  a  writ  of  error  to  the  said 
court,  upon  condition  of  his  giving  bond  and  good  security,  in  the 

1.  Massachusetts.  —  Pub.  Stat.  (1883),  2,  See,  generally,  supra,  note  I,  p. 
c.  187,  §  15.  See  also  supra,  note  i,  748.  The  same  form  is  given  in  Rob- 
p.  748.  inson's  F.  (Va.)  338. 
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clerk's  office  of  the  said  County  Court  in  ttie  penalty  of  one  thousand 
dollars,  conditioned  for  the  payment  of  all  damages,  costs  and  fees 
which  may  be  awarded  against  or  incurred  by  him,  provided  that  the 
said  writ  of  error  is  not  to  operate  as  a  supersedeas  to,  or  in  any 
manner  hinder  or  delay,  the  execution  of  the  said  judgment.  Where- 
upon, we  being  willing  that  the  error  aforesaid,  if  any,  be  corrected, 
and  speedy  justice  done  to  the  parties,  command  you  that  you  make 
known  to  the  said  John  Doe  and  the  other  parties  above  named, 
except  the  petitioner,  that  he  be  before  the  judges  of  our  Supreme 
Court  of  Appeals,  at  the  State  Court  House,  in  the  city  of  Richmond,  on 
the  first  Monday  in  August  next,  when  and  where  our  said  Supreme 
Court  of  Appeals,  the  said  record,  proceedings,  and  judgment  being 
inspected,  will  further  do,  for  correcting  the  error  aforesaid,  what  of 
right  and  according  to  law  ought  to  be  done.  And  have  then  there 
this  writ. 

Witness,  George  K.  Taylor,  Clerk  of  our  said  Supreme  Court  of 
Appeals,  dit  Richmond,  the  fifteenth  dd^y  oi  July,  iS98,  and  in  the  one 
hundred  and  twenty-third  year  of  the  Commonwealth. 

(seal")  George  K.  Taylor, 

Clerk  of  the  Supreme  Court  of  Appeals. 

4.  Summons.^ 

Form  No.  8454.' 

The  State  of  West  Virginia,  to  the  Sheriff  of  Harrison  County, 
Greeting: 

Whereas,  upon  the  petition  oi  Richard  Roe,  a  writ  of  error  has  been 
allowed  from  our  Supreme  Court  of  Appeals  to  a  judgment  rendered 
by  the  Circuit  Court  oi  Harrison  county,  on  the.  first  day  oi  April, 
iWS,  in  a  certain  cause  then  therein  pending,  in  which  John  Doe  was 
plaintiff,  and  Richard  Roe  was  defendant,  and  the  same  has  been  dock- 
eted in  our  said  Supreme  Court  of  Appeals,  we  being  willing  that  the 
error,  if  any  there  be,  shall  be  corrected:  now,  therefore,  we  com- 
mand you  that  you  summon  the  ssad  John  Doe,  plaintiff  as  aforesaid, 
to  appear  before  the  judges  of  our  said  Supreme  Court  of  Appeals,  at 
the  place  provided  by  law,  on  the.  first  Monday  in  June  next,  then  and 
there  to  have  a  rehearing  of  the  whole  matter  in  said  judgment  con- 
tained.    And  have  then  there  this  writ. 

Witness,  y.  ^.  Holley,  Clerk  of  our  said  Supreme  Court  of  Appeals, 
this  15th  day  oiMay,  i898,  and  in  the  twenty-seventh  year  of  the  state. 

(seal)  J.  A.  Holley,  Clerk. 

1.  In  Arizona,  the  summons  shall  be  error  has  been  cfranted,  and  shall  re- 
styled,  dated  and  tested  by  the  clerk  as  auire  the  defendant  in  error  to  appear 
other  writs,  and  the  date  of  its  issu-  and  defend  such  writ  before  the  su- 
ance  shall  be  entered  thereon.  It  shall  preme  co'irt  at  the  next  term  therein, 
state  the  date  of  the  filtnsf  of  the  peti-  Surh  writ  shall  be  made  returnable 
tion  in  error,  the  names  and  residences  within  sixty  days  from  the  issuance  of 
of  the  parties,  as  alleged  in  the  peti-  th"  sa'rie.  Ariz.  Rev.  Stat.  (1887).  tJ  856. 
tion,  the  description  of  the  judgment  2.  West  Virginia.  —  Code  (1891),  c. 
as  therein  given,  and  that  the  writ  of  135,  §13. 
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Memo.i  —  The  effect  of  this  writ  is  to  be  suspended  until  the  peti- 
tioner or  some  other  person  shall  execute  before  the  clerk  of  the 
Circuit  Court  of  Harrison  county,  bond  with  good  personal  security, 
in  the  penalty  of  one  thousand  dollars,  conditioned  as  the  law  directs. 

Teste :  /.  A.  Holley,  Clerk. 

VI.  ASSIGNMENT  OF  ERRORS.  2 
1.  In  Law.3 

Form  No.  8455. 

(Precedent  in  Fletchers.  Rhode  Island,  5  How.  (U.  S.)  541.) 

United  States  of  A^nerica,  Supreme  Convt' — 

Joel  Fletcher,  Plaintiff  in  error,      ^ 

v.-  I 

State  of  Rhode  Island  and  Providence  C 

Plantations,  Defendant  in  error.     J 

On  a  judgment  of  the  Supreme  Court,  begun  and  holden  at  Provi- 
dence, within  and  for  the  county  of  Providence  and  State  of  Rhode 
Island  and  Providence  Plantations,  on  the  third  Monday  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-five, 
wherein  the  said  State  of  Rhode  Island  and  Providence  Plantations,  by 
Joseph  M.  Blake,  Attorney-General  of  said  State,  is  prosecutor,  and 
the  said  Joel  Fletcher  is  defendant,  the  said  Joel  Fletcher,  upon  a  writ 
of  error  upon  such  judgment,  returnable  to  the  next  term  of  the 
Supreme  Court  of  the  United  States,  to  be  begun  and  holden  at  the 
city  of  Washington,  in  the  District  of  Columbia,  on  \hQ  first  Monday  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

1.  Indorsement.—  The  clerk  of  the  2.  Nature  of  Assignment.  —  An  assign- 
supreme  court  of  appeals  shall  indorse  ment  of  errors  is  in  the  nature  of  a  dec- 
on  the  summons  or  supersedeas  that  it  laration,  and  is  either  of  errors  in  fact 
is  not  to  be  effectual  until  the  bond,  or  errors  in  law.  Tidd's  Pr.  1168. 
with  good  personal  security,  be  given  And  an  argumentative  assignment  of 
before  the  clerk  of  the  court  below,  error  is  improper.  It  should  be  express 
who  shall  take  said  bond  and  indorse  and  direct.  Hodo  v.  Mexican  Nat.  R. 
on  the  process  that  it  has  been   given,  Co.,  88  Tex.  523. 

and  the  names  of  the  securities  therein,         3.  Error  in  Law.  — The  plaintiff  may 

and  forward  to  the  clerk  of  the  supreme  assign  several  errors  in   law,  but  only 

court  of  appeals  a  certified  copy  of  such  one  error  in  fact;  and  he  cannot  assign 

bond.    W.  Va.  Code  (1891),  c.  135,  §  15.  error  in   fact  and  in  law   together,  for 

The  clerk's  certificate  may  be  as  fol-  these   are  distinct  things  and  require 

lows,  to  wit:  different     trials.       Tidd's      Pr.      ii6g; 

"Bond  in  the  penalty  oi  one  thousand  Fitch  v.   Lothrop,  2   Root  CConn.)  524; 

dollars,  conditioned  as  the  law  directs,  Lewis  v.  Lawson,  i   Root  (Conn.)  262; 

was  executed   before   me  on  behalf  of  Ward  v.    Bull,    i    Fla.    316;  Clarke   v, 

the  petitioner  in   the  within  cause,  on  Bell,  2  Litt.  (Ky.)  162;  Brents  v.    Bar- 

X\ie.  fifteenth  diZ.y  ol  May,  \'iig8,vi\\.\v  John  nett,    3    Bibb    (Ky.)   251;    Lightfoot   v. 

Jones,    of    Clarksburgh.   West    Virginia,  Bank  of  Commonwealth,  4  Dana  (Ky.) 

SinA  Richard  Peck,  oi  Clarksburgh,  West  492;    Connelly  v.    Magowan,    3    T.    B. 

Virginia,  as  sureties.  Mon.   (Ky.)  152;  Valentine  v.    Norton, 

Teste:  fames  Bro-ivn,  30  Me.  194;  Freeborn  v.  Denman,  7  N, 

Clerk  of  the  Circuit  court  of  J.  L.  190. 
Harrison  county." 
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forty-five,  assigns  for  error  in  the  records  of  process  and  judgment 
aforesaid,  founded  on  certain  statutes  of  the  said  State  of  Rhode 
Island  and  Providence  Plantations,  and  the  construction  thereof  by  the 
said  Supreme  Court,  the  following,  to  wit:  —  That  the  judgment  ren- 
dered in  the  Supreme  Court  of  the  said  State  in  this  case,  it  being  the 
highest  court  of  law  and  equity  of  the  said  State  in  which  a  decision 
could  be  had  in  said  case,  should  be  reversed,  for  the  reasons  follow- 
ing, viz: — That  the  act  of  the  General  Assembly  of  said  State  of 
Rhode  Island  and  Providence  Plantations,  entitled,  "An  act  enabling 
town  councils  to  grant  licenses  for  retailing  strong  liquors,  and  for 
other  purposes,"  and  the  act  entitled,  "An  act  in  addition  to  an  act, 
entitled,  "An  act  enabling  town  councils  to  grant  licenses  for  retailing 
strong  liquors,  and  for  other  purposes,"  and  appended  hereto  and  set 
out  as  a  part  of  the  record  in  the  said  cause  upon  which  said  judg- 
ment was  founded,  and  also  the  opinion  and  judgment  of  said 
Supreme  Court  of  the  State  of  Rhode  Island  and  Providence  Plantations, 
in  the  application  and  construction  of  said  acts  to  the  proof  submitted 
in  said  cause,  are  void,  the  same  being  repugnant  to  that  clause  of 
the  eighth  section  of  the  constitution  of  the  United  States,  which  pro- 
vides,—  "  That  the  Congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare  of  the  United  States;  but  all 
duties,  imposts,  and  excises  shall  be  uniform  throughout  the  United 
States;"  and  are  also  repugnant  to  that  clause  of  the  said  eighth  sec- 
tion of  said  constitution,  which  provides  as  follows:  —  "  The  Congress 
shall  have  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  tribes; "  and  are  also 
repugnant  to  that  clause  of  the  tenth  section  of  said  constitution  of  the 
United  States  which  provides  as  follows: —  "  No  State  shall,  without 
the  consent  of  Congress,  lay  any  imposts  or  duties  on  imports  and 
exports  except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws,"  and  the  acts  of  Congress,  in  pursuance  of  the  afore- 
said several  clauses  of  said  constitution  of  the  United  States  now 
existing  in  full  force,  which  objections  were,  at  the  trial  of  said  cause 
before  said  court,  taken  by  the  said  Fletcher  in  his  defense,  and  were 
overruled  by  said  court.  There  is  error  also  in  this,  to  wit,  that,  by 
the  record  aforesaid,  it  appears  that  the  judgment  aforesaid,  in  form 
aforesaid  given,  was  given  for  the  said  State  of  Rhode  Island  and 
Providence  Plantations  against  the  said  foel  Fletcher-,  whereas,  by  the 
law  of  the  land,  the  said  judgment  ought  to  have  been  given  for  the 
?,a.\d  Fletcher  against  the  said  State;  and  the  ?,Si\d  foel  Fletcher  prays 
that  the  judgment  aforesaid,  for  the  error  aforesaid,  and  other  errors 
in  the  record  and  proceedings,  and  the  matters  herein  set  forth,  may 
be  reversed,  annulled,  and  held  for  nothing,  and  that  he  may  be 
restored  to  all  things  which  he  has  lost  by  occasion  of  said  judgment. 

foel  Fletcher, 

"Byfohn  Whipple  and 

Samuel  Ames, 

His  Attorneys. 
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Form  No.  8456. 

(Conn.  Prac,  Act,  p.  239,  No.  459.)' 

{^Commencement  of  writ.) 

1.  The  defendant  (pv  the  plaintiff ')  in  error  brought  to  the  Superior 
Court  for  Hartford  Connty,  at  iX.^  January  Ttrm,  i8<?(9,  a  civil  action, 
upon  which  proceedings  were  had  as  appear  by  a  copy  of  the  record 
thereof,  hereto  annexed,  marked  Exhibit  A  {or  recite  the  whole  process 
and  proceedings  in  the  action). 

2.  Said  Court  in  proceeding  to,  and  rendering  said  final  judgment, 
manifestly  erred  and  mistook  the  law  in  this,  to  wit:  {Here  assign  the 
errors  complained  of). 

The  plaintiff  claims, 

1.  That  said  erroneous  judgment  be  reversed  and  set  aside. 

2.  ^00  damages. 
(Conclusion  of  writ. ) 

Form  No.  8457. 

(Precedent  in  Niles  v.  Rhodes,  7  Mich.  377.) 

[^Supreme  Court; 
George  H.  Niles  and  Nicholas  Van  Anden^" 

co-partners  under  the  firm  name  and  style  of 

Niles  cr*  Van  Anden,  plaintiff  in  error, 

against 
John  B.  Rhodes,  defendant  in  error.  J^ 

And  now  come  the  said  plaintiffs  by  Chas.  P.  Crosby,  their  attorney, 
and  say  that  in  the  record  and  proceedings  aforesaid  there  is  mani- 
fest error,  in  this,  to  wit:  that  the  judge  of  the  said  circuit  court,  at 
the  trial  of  the  said  cause  in  that  court,  gave  the  several  instructions 
to  the  jury  asked  for  by  the  defendant,  and  refused  to  give  the  several 
instructions,  or  any  or  either  of  them  asked  for  by  the  plaintiffs.  And, 
also,  that  judgment  was  rendered  by  the  said  circuit  court  in  favor  of 
the  defendant  in  said  court,  and  against  the  plaintiffs;  whereas,  by 
the  law  of  the  land  the  plaintiffs  in  the  said  circuit  court  should  have 
had  judgment  against  the  defendant.  Therefore  the  said  plaintiffs 
in  error  pray  that  the  judgment  aforesaid  may  be  reversed  and  held 
for  naught,  and  for  judgment  against  the  defendant. 

\Chas.  B.  Crosby,  Attorney  for  Plaintiffs  in  E'-ror.J^ 

2.  In  Fact.3 

1.  In  every  writ  of  error  there  must  3.  Error  in  Fact.  —  Matter  assigned  in 
be  a  special  assignment  of  errors,  in  the  appellate  court  as  error  in  fact, 
which  the  precise  matters  of  error  or  never  appears  upon  the  record  of  the  in- 
defect  in  the  proceedings  in  the  court  ferior  court;  if  it  did,  it  would  be  error 
below  relied  upon  as  grounds  of  re-  in  law.  The  whole  doctrine  of  allow- 
versal  must  be  set  forth,  and  no  other  ing,  in  the  appellate  court,  the  assign- 
will  be  heard  or  considered  by  the  ment  of  error  in  fact,  grows  out  of  the 
court.  Conn.  Supreme  Ct.  Rules,  No.  circumstance  that  such  matter  does  not 
16.  appear   on    the   record  of   the   inferior 

2.  The  words  enclosed  by  [  ]  will  not  court.  Davis  v.  Packard,  7  Pet.  (U.  S.) 
be  found  in  the  reported  case,  but  have  276.  And  it  is  a  settled  rule  of  law  that 
been  added  to  render  the  form  complete,  nothing  can  be  assigned  for  error  which 
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8458. 


a.  In  General. 

(1)  Death  of  Party  Before  Trial. 

{a)  Plaintiff. 

Form  No.  8458.' 

^  Title  of  court  and  cause  as  in  Form  No.  8^57.') 

Afterwards,  to  wit:  on  ttvt  first  day  oi  June,  a.  d.  \W8,  before  the 
justices  of  the  Supreme  Court  of  the  state  of  Michigan,  at  the  supreme 
court  room  in  the  city  of  Lansing,  comes  the  said  John  Doe  by  James 
Shipman,  his  attorney,  and  says  that  in  the  record  and  proceedings 
aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  is  manifest 
error  in  this,  to  wit:f  that  by  the  record  aforesaid  it  appears,  that  the 
judgment  aforesaid,  in  form  aforesaid  given,*  was  given  for  the  said 
Richard  Roe,  against  the  saidyi?//«  Doe  in  the  plea  aforesaid;  when 
in  truth  and  in  fact  the  said  Richard  Roe,  in  the  plea  aforesaid  named, 
before  the  trial  of  the  issue  joined  in  the  record  aforesaid,  between  the 
parties  aforesaid,  and  before  the  giving  of  the  judgment  aforesaid,  to 


contradicts  the  record.  Paulz/.  Hussey, 
35  Me.  99;  King  v.  Robinson,  33  Me. 
114. 

Foreign  Consul  Sued  in  State  Court. — 
In  Davis  v.  Packard,  7  Pet.  (U.  S.)  276, 
the  plaintiff  assigned  as  error  "that 
he,  the  said  Charles  A.  Davis,  at  the 
time  of  the  commencement  of  the  suit 
of  the  said  Isaac  Packard,  Henry  Disdier 
and  William  Murphy  against  him  the 
said  Charles  A.  Davis,  was,  and  ever 
since  hath  continued  to  be,  and  yet  is, 
consul-general  of  his  majesty  the  king 
of  Saxony,  in  the  United  States,  duly 
admitted  and  approved  as  such  by  the 
president  of  the  United  States.  That 
being  such,  he  ought  not,  according  to 
the  constitution  and  law  of  the  United 
States,  to  have  been  impleaded  in  the 
said  supreme  court,  but  in  the  district 
court  of  the  United  States  for  the  southern 
district  of  A^ew  York,  or  in  some  other 
district  court  of  the  said  United  States; 
and  that  the  said  supreme  court  had  not 
jurisdiction,  and  ought  not  to  have 
taken  to  itself  the  cognizance  of  the  said 
cause,  therefore,  in  that,  there  is  mani- 
fest error.  And  this  he,  the  said  Charles 
A.  Davis,  is  ready  to  verify;  wherefore, 
he  prays  that  the  judgment  aforesaid, 
for  the  error  aforesaid,  may  be  revoked, 
annulled,  and  altogether  held  for  noth- 
ing, and  that  he  may  be  restored  to  all 
things  which  he  hath  lost  by  occasion 
of  the  judgment  aforesaid." 

To  this  assignment  of  error  the  de- 
fendants made  the  following  plea: 

"And  the  said  Isaac  Packard  and 
others,  defendants  in  error,  before  the 


president  of  the  senate,  senators,  and 
chancellor  of  the  state  of  New  York,  in 
the  court  for  the  correction  ot  errors,  at 
the  city  hall  of  the  city  of  Neiu  York, 
by  David  Dudley  Field,  their  attorney, 
come  and  say,  that  there  is  no  error  in 
the  record  and  proceedings  aforesaid, 
nor  in  the  giving  of  the  judgment  afore- 
said; because  they  say,  that  it  nowhere 
appears  by  the  said  record,  proceedings 
or  judment,  that  the  said  Charles  A. 
Davis  ever  was  consul  of  the  king  of 
Saxo7iy;  and  they  pray  that  the  said 
court  for  the  correction  of  errors  may 
proceed  to  examine  the  record  and  pro- 
ceedings aforesaid,  and  the  matters 
aforesaid  above  assigned  for  error,  and 
that  the  judgment  aforesaid  may  be  in 
all  things  affirmed.  But  because  the 
court  aforesaid  is  not  yet  advised  what 
judgment  to  give  of  and  concerning  the 
premises,  a  day,  therefore,  is  given  to 
the  said  parties  here,  wheresoever,  etc., 
to  hear  their  judgment  thereon,  for 
that  the  said  court  is  not  yet  advised 
thereof." 

But  it  was  held  that  this  plea  was  no 
answer  to  the  assignment;  that  it  did 
not  meet  or  answer  the  matter  assigned 
for  error.  But  the  court  overlooked  the 
informal  state  of  the  pleadings  and  con- 
sidered the  plea  of  defendants  as  a 
regular  joinder  in  error.  And  upon 
this  issue  it  was  found  that  the  error 
in  fact  assigned  by  plaintiff  in  error 
was  sufficient  cause  for  reversing  the 
judgment. 

1.  Substantially  this  same  form  may 
be  found  in  Tillinghast's  F.  155. 
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wit:  on  the  first  day  of  May,  a.  d.  \Z98,  at  the  city  of  Hillsdale,  in 
Hillsdale  county,  and  state  of  Michigan,  died ;  therefore  in  that  there 
is  manifest  error;  and  this,  he,  the  said  John  Doe,  is  ready  to  verify. 
Wherefore  he  prays  that  the  judgment  aforesaid,  for  the  error  afore- 
said, may  be  revoked,  annulled,  and  altogether  held  for  nothing,  and 
that  he  may  be  restored  to  all  things  which  he  hath  lost  by  occasion 
of  the  said  judgment,  etc. 

James  Shipman, 
Attorney  for  Plaintiff  in  Error. 

(V)  Defendant. 

Form  No.  8459.' 

{Commencing  as  in  Form  No.  8Jf58,  and  continuing  down  to  *)  was 
given  for  the  said  Richard  Roe,  as  well  against  the  said  William  Doe 
as  against  the  sz-idjohn  Doe,  when  in  truth  and  in  fact  the  said  Will- 
iam Doe,  in  the  plea  aforesaid  named,  before  the  trial  of  the  issue 
joined  in  the  record  aforesaid,  between  the  parties  aforesaid,  and 
before  the  giving  of  the  judgment  aforesaid,  to  wit:  on  the  _/fri-/ day 
of  April,  A.  D.  \W8,  at  the  city  of  Hillsdale,  in  the  county  of  Hills- 
dale, and  state  of  Michigan,  aforesaid,  died ;  therefore  in  that  there  is 
manifest  error;  and  this,  he  the  saxd  John  Doe  is  ready  to  verify. 
Wherefore  he  prays  that  {concluding  as  in  Form  No.  8Jf58). 

(2)  Infancy. 

Form  No.  8460. 

(Conn.  Prac.  Act,  p.  239,  No.  460.)' 

{Commencement  of  writ.') 

1.  The  defendant  in  error  brought  to  the  Superior  Court  for  Hart- 
ford zoxysxty,  at  Its  January  Term,  i2>80,  a  civil  action,  and  obtained 
judgment  therein,  as  appears  by  the  record  of  said  action,  of  which 
Exhibit  A,  hereto  annexed,  is  a  copy  {or  recite  the  whole  record). 

2.  When  final  judgment  in  said  action  was  rendered,  the  plaintiff  in 
error  was  under  the  age  of  twenty-one  years,  to  wit:  of  the  age  of 
twenty  years. 

3.  The  plaintiff  in  error  appeared  in  said  action,  and  filed  his  plea 
by  attorney,  and  did  not  appear  in  or  defend  said  action  by  guardian. 

4.  In  said  proceedings  and  judgment  there  is  manifest  error  in  this, 
to  wit:  that  the  plaintiff  in  error  appeared  in  said  action  by  attorney, 
whereas  he  ought  to  have  appeared  and  defended  said  action  by 
guardian. 

The  plaintiff  claims, 

1.  That  said  erroneous  judgment  be  reversed  afid  set  aside. 

2.  %200  damages. 
{Conclusion  of  writ.) 

1.  Substantially  this  same  form  is  given  in  Tillinghast's  F.  156. 

2.  See  supra,  note  i,  p.  755- 
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Form  No.  8461  .>  , 

{Commencing  as  in  Form  No.  SJfSS,  and  continuing  down  to  f )  that  he, 
the  said  John  Doe,  appeared  in  the  suit  aforesaid  by  Charles  Campbell, 
his  attorney;  nevertheless,  the  sda6.  John  Doe,  at  the  time  of  his  ap- 
pearance, and  also  at  the  time  of  giving  the  judgment  aforesaid,  was 
under  the  age  of  twenty-one  years,  to  wit:  of  the  age  of  eighteen 
years,  and  no  more;  to  wit:  at  the  county  of  Hillsdale,  in  which  case 
the  sdiid  John  Doeoxight  to  have  been  admitted  to  appear  in  the  court 
aforesaid,  to  defend  the  suit  aforesaid,  by  his  guardian,  and  not  by 
his  attorney;  therefore  in  that  there  is  manifest  error.  And  this  he, 
the  said  John  Doe,  is  ready  to  verify.  Wherefore  he  prays  (concluding 
as  in  Form  No.  SJfBS). 

b.  On  Writ  Coram  Nobis. 
Form  No.  8462.2 

In  the  Circuit  Court  of  Shelby  County,  Tennessee. 
The  Kansas  City  6^  Memphis  Railway  and  Bridge  Co. 

vs. 
Susan  McLean  Greer  et  als. 

Come  Charles  Durivage,  Jr.,  a  minor,  and  his  guardian,  Johanna 
Welsh,  the  petitioners  in  the  petition  for  writ  of  error  coram  nobis 
herein  sued  out  and  assign  as  errors  in  the  decrees  of  this  court  to 
which  the  said  writ  has  been  sued  out  the  following,  to  wit: 

I.  On  the  ttiienty-third  dsij  of  October,  iS,77,  J.  E.  Merriman  and 
Walter  Merriman  being  the  owners  in  fee  and  seized  and  possessed 
of  lot  15  in  block  12  in  that  part  of  the  city  of  Memphis  known  as 
Fort  Pickering  fronting  twenty-five  feet  on  the  north  side  of  Jackson 
street,  now  known  as  Iowa  avenue,  and  running  backwards  north- 
wardly between  parallel  lines  one  hundred  and  sixty  feet  to  an  alley, 
conveyed  the  same  to  one  Cordelia  Cook  by  deed  in  book  No.  120, 
page  600,  of  Register's  Ofifice.  Said  Merriman  was  in  possession  of 
said  lot  15  in  block  12  at  the  time  of  this  sale  and  had  been  in  pos- 
session a  long  time  before.  A  copy  of  said  deed  will  be  filed  herein 
if  required. 

The  said  Cordelia  Cook  went  immediately  into  possession  of  said 
lot,  repaired  the  fences  already  around  it,  had  a  tenant  in  possession 
of  the  same,  planted  fruit  trees  upon  it  and  held  possession  thereof 
to  the  day  of  her  death. 

The  said  Cordelia  Cook  a  short  time  after  this  died  of  yellow  fever 
and  she  left  a  son  Charles  Durivage,  Sr.,  who  was  her  only  legitimate 
offspring  and  heir,  in  possession  of  this  said  lot,  she  having  died 
intestate  and  the  ownership  having  descended  to  him  for  this  reason. 

The  said  Charles  Durivage,  Sr.,  lived  a  few  weeks  after  the  death 
of  his  mother,  holding  possession  of  said  lot  when  he  died,  leaving 
his  wife,  Vina,  Durivage.  And  the  said  Vina  Durivage  about  six 
months  after  the  death  of  said  Charles  Durivage,  Sr.,  gaye  birth  to 

1.  Substantially  this  form  will  be  from  the  original  papers  in  McLemore 
found  in  Tillinghast's  F.  154.  v.  Durivage,  92  Tenn.  482. 

2.  This  assignment  of  errors  is  copied 

758  Volume  7. 


S462.  ERROR,  WRIT  OF.  8462. 

your  petitioner,  Charles  Durivage,  Jr.,  who  being  a  posthumous  child 
of  the  said  Charles  Diirivage,  Sr.,  and  being  his  only  son  and  heir, 
inherited  said  lot  15  in  block  12,  and  remains  the  owner  to  this  day. 

The  said  Mrs.  Cordelia  Cook  and  her  son  Charles  Durivage,  Sr.,  and 
her  grandson,  Charles  Durivage,  Jr.,  and  his  grandmother  petitioner, 
Johanna  Welsh,  as  his  guardian,  from  the  said  twenty-third  day  of 
October,  iS78,  have  been  in  actual,  visible,  continuous  and  notorious 
occupancy  of  said  lot  15,  block  13,  having  the  same  fenced  all  the 
time,  having  possession  by  tenant  whose  house  stood  in  lots  16,  17, 
18  and  19  adjoining,  and  the  whole  Jive  lots  being  inclosed  by  one 
fence,  for  years  past  the  said  lot  15  in  block  12  being  inclosed  with 
the  four  other  lots  aforesaid,  used  as  a  yard  and  garden  in  connec- 
tion with  the  four  other  lots  and  with  the  house  upon  them.  Many 
years  ago  fruit  trees  were  planted  on  this  lot  15  in  block  12  and  the 
Jour  other  lots  adjoining  it,  and  said  fruit  trees  have  grown  old  by 
reason  of  the  long  lapse  of  time,  and  all  the  time  the  fruits  thereof 
have  been  enjoyed  by  the  tenants  of  the  vendors  of  Mrs.  Cordelia 
Cook  and  the  tenants  of  herself  and  Charles  Durivage,  Jr.,  your  peti- 
tioner. During  all  this  time  no  man  ever  questioned  the  title  of 
Mrs.  Cook  or  of  your  petitioner,  or  ever  broke  into  the  inclosure 
thereof,  or  ever  brought  suit  to  eject  petitioner  or  his  grandmother 
or  his  predecessors  in  the  possession  and  title  thereof. 

Said  lot  15  was  granted  nearly  one  hundred  ^^z-xs  ago  by  the  state 
of  North  Carolina  to  Johfi  Overton  and  John  Ramsay.  Petitioners 
aver  that  not  only  did  petitioner  Charles  Durivage,  Jr.,  acquire  a 
good  and  indefeasible  title  to  said  lot  by  reason  of  the  fact  that  his 
record  chain  of  title  is  good,  but  that  by  sections  3459  and  3460  of 
Milliken  &  Vertrees'  Code  this  title  has  been  perfected  years  ago  by 
reason  of  the  fact  that  petitioner  Charles  Durivage,  Jr.,  and  his 
grandmother  and  those  under  whom  she  claimed  have  been  in  the 
possession  of  said  lot  actually,  visibly,  continuously  and  notoriously 
by  fence  inclosure,  by  tenants  and  by  cultivation  for  far  more  than 
seven  years. 

II.  Petitioners  further  show  that  on  \he  first  didi-^  oi  March,  i890, 
The  Kansas  City  &"  Memphi^s  Railway  and  Bridge  Co.  filed  their 
petition  in  this  cause  against  both  of  your  petitioners  and  against 
Susan  McLean  Greer  and  her  husband  H.  D.  Greer,  Charles  D.  McLean, 
Win.  L.  McLean,  J.  C.  McLemore,  F.  S.  McLemore,  D.  W.  McLemore, 
M.  S.  McLemore,  Valda  McLemore,  Mary  McLemore,  Sally  McLemore, 
Josephine  Gholson,  Elizabeth  W.  Hays  and  E.  B.  McHetiry,  commis- 
sioner. These  other  persons  were  made  party  to  this  suit  on  account 
of  their  pretended  interest  in  this  lot  15  block  12,  though  petitioners 
aver  that  they  had  no  valid  title  whatever.  The  purpose  of  this  peti- 
tion, as  is  shown  by  these  papers  herein,  was  to  condemn  the  north 
thirty -ei^ht  feet  of  the  back  part  of  lot  15  in  block  12  aforesaid. 

About  this  same  time,  said  Kansas  City  6^  Memphis  Railway  and 
Bridge  Co.  filed  another  petition  in  this  court,  it  being  No.  3562  rule 
docket  herein,  against  your  petitioners,  seeking  to  condemn  for  the 
purpose  of  said  railway  company  the  north  thirty-eight  feet  of  lots  16, 
17,  18  and  19  in  block  12,  immediately  adjoining  lot  15. 

Process  issued  in  both  these  cases  against  your  petitioners,  and 
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about  the  ninth  day  of  March,  i890,  Mr.  /.  A.  Perkins,  a  deputy 
sheriff  of  Shelby  county,  called  upon  petitioners  and  told  them  that  a 
suit  had  been  commenced  against  them  in  the  Circuit  Court  of  Shelby 
county,  and  at  the  same  time  presented  petitioner,  Johanna  Welsh, 
with  a  copy  of  the  notice  in  the  case  of  Kansas  City  &"  Memphis  Rail- 
way and  Bridge  Co.  against  Chas.  Durivage,  Jr.,  and  Johannah  Welsh. 
No  copy  of  the  notice  in  the  case  of  the  Kansas  City  &"  Memphis  Rail- 
way and  Bridge  Co.  against  Susan  McLean  Greer  et  al.  was  presented 
to  either  of  petitioners. 

Petitioner  Charles  Durivage,  Jr.,  who  is  only  eleven  years  of  age 
and  utterly  ignorant  of  his  rights  of  course,  understood  nothing  in 
regard  to  this  service,  and  his  guardian  Johanna  Welsh  supposed  that 
there  was  only  one  suit  against  her  and  that  that  involved  all  five  of 
the  lots  belonging  to  her  ward,  she  not  being  able  to  read  or  write,  and 
supposing  from  the  officer's  statement  that  she  had  been  summoned 
in  only  one  suit  and  that  that  one  suit  involved  the  entire  possession 
of  her  ward.  She  was  completely  ignorant  of  the  fact  that  they 
were  party  to  a  second  suit  and  that  lot  15  was  involved  in  this 
cause  in  which  a  petition  is  now  presented.  She  told  the  officer  that 
she  knew  nothing  about  law,  but  he  would  please  go  to  her  attor- 
neys, Messrs.  Malone  dr  Malone,  and  inform  them  fully  of  the  nature 
of  the  suit  against  her,  handing  him  the  copy  of  the  petition  in  case 
No.  3562  and  asking  that  it  be  delivered  to  the  said  Malones.  The  said 
officer  went  to  the  office  oi  Malone  or'  Malone  and  delivered  a  copy  of 
the  petition  in  said  cause  No.  S562,  saying  to  one  of  the  members  of 
the  firm  that  Mrs.  Welsh  had  directed  him  to  call  and  state  that  the 
railroad  had  begun  a  suit  against  her,  that  she  had  sent  them  a  copy 
of  the  petition  and  that  they  would  please  attend  to  the  suit  for  her. 

The  said  Malones  at  once  received  the  petition  in  said  case  No. 
3562,  docketed  the  same  on  the  books  of  the  firm,  entered  an  appear- 
ance for  petitioners  in  that  case,  filed  a  demurrer  to  the  petition 
therein,  and  in  short  took  control  thereof,  so  far  as  the  interest  of 
petitioners  was  concerned.  Now  petitioners  aver  that  petitioner 
Johanna  Welsh  supposed  that  there  was  only  one  suit,  and  that  this 
one  suit  involved  all  t\^^  five  lots  of  Charles  Durivage,  Jr.,  and  that 
this  one  suit  was  No.  3562,  in  which  she  had  received  a  copy  of  the 
petition,  and  that  Malone  &"  Malone -^^x^  representing  all  the  interests 
of  petitioners  in  this  one  suit. 

III.  Petitioners  further  aver  that  the  said  Malones  never  knew  at 
the  time  Charles  Durivage,  Jr.,  was  the  owner  of  lot  15  in  block  12. 
They  did  not  know  that  he  was  in  possession  thereof  or  that  he  had 
ever  been  in  possession  before.  They  did  not  know  that  he  had  any 
interest  whatever  in  said  lot.  They  did  not  know  that  petitioner 
Charle  Durivage,  Jr.,  or  his  guardian,  was  a  party  to  the  suit  against 
Susan  McLean  Greer  et  al. ;  they  did  not  enter  an  appearance  for 
either  of  petitioners,  Charles  Durivage,  Jr.,  and  his  grandmother, 
Johanna  Welsh;  they  did  not  represent  him  or  her  in  the  case,  and 
in  short  had  nothing  to  do  with  the  issues  involved  therein. 

Petitioners  further  show  that  only  since  a  few  days  prior  to  filing 
the  petition  for  writ  of  error  coram  nobis  have  said  Malones  had  the 
slightest   idea   that   petitioners    were    parties   thereto.      Petitioners 
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therefore  supposed  that  there  was  only  one  suit,  and  that  involved 
zSS.  five  lots,  "^ttWAono-X  Johanna  Welsh  not  knowing  the  lots  by  num- 
bers, but  simply  supposed  that  her  grandson  owned  one  hundred  and 
twenty-five  front  feet,  and  she  supposed  that  Malone  &'  Malone  in 
attending  to  this  one  suit  were  attending  to  the  entire  property  of 
petitioner  Charles  Durivage,  Jr.,  and  caused  no  appearance  to  '  be 
entered  in  said  cause  against  Susan  McLean  Greer  et  ah,  so  that 
petitioner  Johanna  Welsh,  an  ignorant  woman,  and  petitioner  Charles 
Durivage,  Jr.,  a  boy  oi  eleven  years,  were  left  entirely  without  pro- 
tection before  this  court. 

IV.  Petitioners  further  aver  and  show  that  said  Railway  and 
Bridge  Company  knew  full  well  that  petitioners  werfe  in  possession  of 
lot  15;  they  knew  full  well  that  same  was  inclosed  by  the  tenant  of 
petitioners;  they  knew  full  well  that  the  tenant  holding  the  other 
lots  used  this  lot  for  a  garden  and  a  yard.  Petitioners  charge  that 
not  only  did  the  real  estate  agents  representing  said  railway  company 
go  down  and  inspect  these  lots  personally,  but  their  attorneys  did  so, 
too.  Mrs.  Shipley,  the  tenant,  showed  them  over  the  entire  lots  and 
called  their  attention  distinctly  to  the  fact  that  her  fence  inclosed 
the  lot  15  which  lay  next  to  the  alley,  and  that  she  claims  it  as  part 
of  her  leasehold.  She  told  them  that  she  claimed  this  under  a 
lease  from  Mrs.  Welsh,  which  lease  she  showed  them,  showing  that 
she  was  the  tenant  in  lots  16,  17,  18  and  19,  and  informed  them  at 
the  same  time  of  the  full  extent  of  her  inclosures,  which  ran  up  to 
the  alley  in  the  east  and  inclosed  lot  15,  so  that  said  Railway  and 
Bridge  Company  could  not  possibly  have  failed  to  know  that  peti- 
tioners were  in  possession  of  the  same. 

V.  Petitioners  further  show  that  the  defendants,  in  this  suit,  the 
McLemore  heirs,  knowing  full  well  that  they  had  no  valid  claim  to 
this  lot,  that  they  were  not  in  possession  of  it,  that  the  same  was 
adversely  held,  seized  the  opportunity  to  deprive  petitioners  of  their 
rights,  because  the  guardian,  who  was  old  and  illiterate,  and  the 
minor,  who  was  helpless,  and  neither  represented  by  counsel  before 
the  court,  never  knew  that  they  had  been  made  parties  to  this  suit, 
but  firmly  believed  their  entire  interests  were  protected  by  counsel 
in  another  suit. 

The  McLemore  heirs  who  were  minors  filed  their  answer  by  guard- 
ian ad  litem,  while  the  adults,  wrongfully  and  most  fraudulently, 
spurred  on  by  the  desire  of  gain,  determined  to  get  the  money  which 
would  be  paid  for  these  lots.  They  therefore  filed  an  answer  in 
which  they  wilfully  misrepresented  the  facts  of  this  case.  They  pre- 
tended to  be  the  owners  of  this  lot  15  in  block  12,  and  falsely  pre- 
tended to  be  in  possession  thereof,  when  they  knew  that  it  was 
adversely  held  by  a  minor  and  had  been  so  adversely  held  for  much 
more  than  seven  years  past. 

Petitioners  charge  that  this  statement  in  the  answer  of  the  McLe- 
viore  heirs  was  a  gross  fraud  perpetrated  to  deceive  the  court  and 
deprive  an  infant  of  his  property.  If  the  true  state  <3f  possession  of 
this  property  by  petitioners  had  been  presented  to  the  court,  as 
should  have  been  done  by  the  Kansas  City  &'  Memphis  Railway  and 
Bridge  Co.,  it  would  have  thrown  the  safeguard  of  the  court  around 
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the  property  of  infant  petitioner  and  protected  the  same  against  the 
avarice  of  said  McLemore  heirs. 

VI.  Petitioners  further  show  that  during  the  progress  of  this  suit 
a  motion  was  entered  in  the  docket  to  have  a  final  decree  entered  in 
which  Messrs.  Adams  &'  Turley  &"  Wright  were  for  the  motion,  and 
the  McLemore  heirs  and  Mr.  J.  M.  Greer,  representing  the  McLean 
heirs,  were  opposed.  No  notice  whatever  was  given  to  petitioners  of 
this  reference.  No  notice  of  the  taking  of  any  deposition  was  given 
them,  and  in  short  they  were  treated  just  as  though  they  were  not 
parties  to  the  suit.  Not  a  single  deed  was  filed  in  this  record.  Not 
a  word  of  oral  testimony  was  taken. 

The  attorney  for  said  McLemore  heirs  drew  up  a  report  himself, 
none  of  which  your  petitioners  believe  was  written  by  the  clerk  of 
the  court.  And  all  that  the  clerk  had  to  do  with  it  was  simply  to 
sign  it.  It  begins  by  stating  that  said  lot  is  a  portion  of  two  hundred 
and  eight  a.cre.s  of  land  conveyed  by  /no.  C.  McLemore  to  the  La  Grange 
&"  Memphis  Railroad  Co.,  when  no  such  deed  was  filed  and  no  oral 
testimony  is  taken  to  show  that  this  lot  is  part  of  the  two  hundred  and 
eight  acres  of  land  conveyed  by  said  deed.  Then  follows  these  words: 
"The  title  of  said  McLemores  was  derived  by  conveyance  made  to 
him  by  the  heirs  of  John  Ramsay,  deceased,  and  John  Overton  or  their 
immediate  vendees,  and  is  conceded  on  all  hands  to  be  good,"  This 
quotation  shows  that  this  is  merely  a  consent  report,  agreed  to  only 
by  the  McLemore  heirs  and  the  representatives  of  the  railway  com- 
pany.     Petitioners  had  nothing  whatever  to  do  with  it. 

After  mentioning  a  number  of  other  alleged  conveyances,  for  all  of 
which  there  was  not  a  syllable  of  proof  before  the  court,  as  the  report 
itself  shows,  the  clerk  reports  that  the  title  to  the  property  is  in 
Elizabeth  W.  Hays,  Josephine  Gholson  and  the  children  and  heirs  at 
\z.\v  oi  John  C.  McLemore,  deceased. 

Petitioners  aver  that  this  report  shows  that  it  is  based  exclusively 
on  deeds  which  were  not  before  the  court,  and  solely  by  the  consent 
of  parties  with  whom  petitioners  had  nothing  to  do. 

Petitioners  show  that  the  fact  that  Charles  Durivage,  Jr.,  was  in 
actual  adverse  possession  at  the  time  and  had  been  so  for  much  more 
than  seven  years,  was  not  presented  to  the  court.  They  aver  that 
this  was  a  material  fact,  involving  the  only  vital  point  in  the  whole 
case.  They  aver  that  this  fact  was  not  made  known  to  the  court, 
but  not  through  any  negligence  or  fault  of  petitioners.  Nor  was  it 
due  to  any  fault  of  Malone  &>  Malone,  who,  if  they  had  had  the 
slightest  idea  that  the  petitioners  were  parties  to  this  suit,  would 
have  represented  them  and  protected  their  interests.  Petitioners 
aver  that  this  fact,  if  it  had  been  made  known  to  the  court,  would 
have  caused  an  entirely  different  judgment  to  have  been  rendered. 

They  charge  that  the  Kansas  Ciiv  &^  Memphis  Railway  and  Bridge 
Co.  knew  that  petitioner,  Charles  Durivage,  Jr.,  was  at  the  time  in 
actual  adverse  possession  of  the  lot.  They  aver  that  the  McLemore 
heirs  knew  thesame  fact  and  that  said  McLemore  heirs  wickedly  and 
most  fraudulently  concealed  this  fact  from  the  court  both  actively 
and  passively. 

Petitioners  further  show  that  before  said  report  of  the  clerk  had 
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been  made  and  a  motion  made  to  enforce  the  same,  your  honor,  when 
the  motion  for  a  final  decree  was  called  to  the  attention  of  the  court, 
made  Mr.  Adams  promise  to  get  the  order  entering  the  same  "O  K'd  " 
by  all  the  parties,  and  this  is  shown  by  a  pencil  notice  to  Mr.  Bosivelly 
the  clerk,  in  the  handwriting  of  Mr.  Adams,  which  petitioners  find 
among  the  papers  in  this  case,  which  reads  as  follows:  '•'•June  23rd^ 
iS90,  Mr.  Bosivell:  This  is  the  order  I  promised  to  get  'O  K'd  '  by 
all  the  parties,  and  behold  'OK'  mark  of  all  the  parties  interested! 
Please  enter.  This  one  of  orders,  want  cert,  copy  of  and  the  other 
is  vs.  Randolph  &•  Dunn.     Truly  &c.     E.  F.  Adams." 

Now  this  note  was  written  on  a  Monday,  and  the  court  had  admon- 
ished Mr.  Adams  to  get  it  "  O  K'd  "  by  all  the  parties  on  the  preceding 
Saturday,  the  twenty-first  day  of  June,  and  said  order  was  entered  as 
of  the  twenty-first  day  oi  June.  By  reference  to  this  order  it  will  be 
seen  that  the  findings  of  the  jury  is  confirmed,  title  is  divested  out 
all  the  defendants  herein  and  vested  in  the  railway  company.  The 
findings  of  the  jury  had  previously  placed  the  value  of  this  part  of 
the  lot  dit  five  hundred  doWsiT^  and  the  railway  company  is  directed  to 
pay  this  sum  into  court.  The  following  indorsements  appear  on  this 
order:  "OK,  Enter:  Wm.  M.  Randolph  ^^  Son,  Geo.  Randolph, 
guardian  ad  litem.  E.  F.  Adams  for  Kansas  City  (5^  Memphis  Raihuay 
&'  Bridge  Co.  Jas.  M.  Greer  for  McLean  heirs."  And  so  it  will  be 
seen  that  after  Mr.  Adams  promised  to  get  the  order  entered  by  all 
the  parties  interested,  petitioners  had  nothing  whatever  to  do  with 
the  same,  and  they  suppose  that  Mr.  Adams,  like  Malone  &"  Malone^ 
was  under  the  impression  that  they  were  not  parties  to  the  suit  at  all. 

Subsequently,  ov\y  five  days  after  the  report  of  clerk  on  title  had 
been  filed,  an  order  confirming  report  aforesaid  is  entered.  The  only 
reasons  given  for  confirming  the  same  are  that  it  is  said  to  be  "  Cor- 
rect and  unexcepted  to,"  when  in  fact  on\y  four  days  had  elapsed  in 
which  the  parties  could  have  excepted  to  the  same.  Very  soon  after 
this  time  the  said  McLemore  heirs,  through  their  attorneys,  knowing 
that  they  were  not  entitled  to  t\\\'s>  five  hundred  dioWdss  which  had  been 
paid  into  court,  obtained  an  order  for  same,  and  drew  the  same  out 
of  court  and  applied  it  to  their  own  uses  and  purposes. 

And  petitioners  further  shew  that  it  was  only  after  this  sum  was 
drawn  out  by  said  McLemore  heirs,  that  Malone  &"  Malone  learned 
from  petitioner  Johanna  Welsh  that  her  grandson  Charles  Durivage, 
Jr.,  owned  one  hundred  and  twenty-five  feet  front  which  embraced  and 
inclosed  by  a  fence  said  lot  15  in  block  12,  and  that  petitioner  Charles 
Durivage,  Jr. ,  had  a  perfect  title  thereto.  Nor  until  after  this  time 
did  said  Malone  cr"  Malone  learn  or  have  any  idea  that  petitioners 
were  parties  to  this  suit. 

Petitioners  further  show  that  the  only  two  members  of  the  Mc- 
Lemore family  who  are  minors  lost  their  parents  since  petitioner 
Durivage's  predecessors  in  the  title  had  gone  into  possession,  and  of 
course  the  statute  has  barred  them  all. 

VII.  Petitioners  further  aver  that  the  fact  of  the  long  possession 
of  petitioner  Charles  Durivage,  Jr.,  and  those  under  whom  he  claimed, 
was  a  material  fact  in  the  case,  but  it  was  a  fact  not  adjudicated  by 
the  court;  that  if  it  had  been  made  known  to  the  court  before,  would 
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have  been,  as  it  is  now,  a  most  vital  point  in  the  case  and  would  have 
made  the  judgment  of  the  court  entirely  different.  They  aver  that 
on  account  of  surprise,  accident  and  mistake  on  their  part,  and  not 
through  any  fault  or  neglect  they  were  prevented  from  showing  this 
fact  to  the  court. 

IX.  They  aver  that  said  McLemores  were  guilty  of  a  gross  fraud 
in  representing  falsely  to  the  court  that  they  were  in  possession  of 
the  said  lot,  and  both  actively  and  passively  concealed  from  the 
court  the  fact  of  the  adverse  possession  of  petitioner.  They  aver 
that  the  Railway  and  Bridge  Co.  knew  that  these  lots  were  held 
adversely  by  petitioner  Charles  Durwage,  Jr.,  and  that  it  should 
have  shown  these  facts  to  the  court. 

The  premises  considered,  petitioners  pray  that  the  orders,  decrees 
and  judgments  prejudicial  to  the  interests  of  petitioners  be  recalled, 
revoked  and  annulled;  that  the  pretended  title  of  the  McLemore 
heirs  named  above  be  declared  invalid,  and  that  defendants  to  this 
petition  be  required  to  pay  over  to  petitioners  a  sufficient  amount  to 
cover  the  value  of  the  property  unjustly  seized  by  them.  They 
pray  that  they  be  allowed  to  come  in  and  set  up  all  their  rights  just 
as  though  the  orders  and  decrees  herein  obtained  were  not  entered. 
They  pray  for  all  relief,  both  general  and  special,  to  which  in  justice 
they  may  be  entitled. 

And  as  in  duty  bound  they  will  ever  pray,  etc. 

G.  T.  Fitzhugh,  Att'y. 

VII.  PLEAS  IN  ERROR. 

1.  In  Abatement. 

a.  Death  of  Party. 

Form  No.  8463. 
(Precedent  in  State  Bank  v.  Ruddell,  10  Ark.  124.)* 

[The  Supreme  Court  of  the  State  of  Arkansas. 
Bank  of  the  State  of  Arkansas,  plaintiff, 

against 
Asa  McFeltch,  William  Moore  and  John 
Ruddell,  defendants.  ]2 
And  the  said  defendant,  John  Ruddell,  by  his  attorney,  comes,  etc., 
and  prays  judgment  of  the  said  writ  of  error,  because  he  says  that 
at  the  time  of  the  issuing  of  said  writ  of  error,  and  at  the  time  of 
the  institution  of  this  suit,  the  said  Asa  McFeltch,  was  dead,  and  had 
been  for  some  time  previous  thereto,  to  wit:  on  the  sixth  day  of 
December,  a.  d.  i8^7;  and  this  he,  the  %z\A  John  Ruddell,  is  ready  to 
verify;  wherefore,  inasmuch  as  the  said  Asa  McFeltch  was  dead  at  the 

1.  It  was  held  in  this  case  that  the  plea  in  abatement  of  a  writ  of  error  is 

assignment  of   errors  is  in  the  nature  therefore  properly   filed   after   assign- 

of  a  declaration,  and  that  as  defend-  ment  of  error. 

ant  cannot  plead  until  the  declaration        2.  The  words  enclosed  by  f  ]  will  not 

is   filed,   so   he  cannot   plead   in  error  be  found  in  the  reported  case,  but  have 

until  after  assignment  of  errors;  and  a  been  added  to  render  the  form  complete. 
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time  of  the  issuing  said  writ  of  error,  and  at  the  time  of  the  com- 
mencement of  this  suit  in  error,  the  said  John  Ruddell  prays  judg- 
ment of  the  said  writ,  and  that  the  same  may  be  quashed. 

Fowler. 
[(  Verification.')^  ^ 

b.  Improper  Service  of  Writ. 
Form  No.  8464. 

(Precedent  in  Colburn  v.  Tolles,  13  Conn.  525.) 
And  now  the  said  Henry  Tolles,  the  defendant  in  error,  comes  into 
court  and  prays  judgment  of  the  plaintiff  in  said  writ  of  error,  and 
that  the  same  may  abate;  because  he  says,  that  the  said  writ  of  error 
was  [not]  otherwise  served  upon  him,  the  defendant  in  error,  than  by 
leaving  a  true  and  attested  copy  thereof,  at  his  last  usual  place  of 
abode  in  this  state;  and  because  he  says,  that  he  was  not,  at  the  time 
of  the  said  pretended  service,  a  resident  of  this  state,  and  had  no  place 
of  abode  therein;  but  that  he  was,  at  the  time  of  the  said  pretended 
service,  and  for  a  long  time  before,  to  wit,  for  the  space  of  two 
years  before,  had  been,  and  ever  since  hath  been,  and  now  is,  a  resi- 
dent of  the  state  of  Mississippi.  Wherefore  the  plaintiff  in  error 
ought  to  have  served  his  said  writ  of  error,  by  leaving  a  true  and 
attested  copy  thereof  with  William  B.  Bristol,  Esq.,  of  New  Haven., 
in  said  county,  who  was  his  attorney  at  the  time  of  said  pretended 
service,  and  now  is  his  attorney,  and  who  was  his  attorney  who 
appeared  in  the  original  cause,  according  to  the  statute  in  such  case 
provided;  and  this  he  is  ready  to  verify.  Wherefore,  he  prays  judg- 
ment of  the  said  writ  of  error,^  that  the  same  may  abate  and  be 
dismissed. 

Defendant,^  by  Baldwin  and  Bristol. 

2.  In  Bar.* 

a.  In  Nullo  Est  Erratum.^ 

Form  No.  8465. 

United  States  of  America,  Supreme  Court. 

John  Doe,  plaintiff  in  error, 

against 

Richard  Roe,  defendant  in  error. 

And  afterwards,  to  wit,  on  the  first  Monday  of  October,  in  the  Octo- 
ber term,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eight,  the  said  Richard  Roe,  hy  James  Shipman,    his  attorney, 

1.  For  the  form  of  verification  in  a  4.  Must  Answer  All  Errors.  —  A  plea 
particular  jurisdiction  consult  the  title  in  bar  of  a  writ  of  error,  which  an- 
Verifications.  swers   only   a   part   of   the   errors   as- 

2.  Prayer.  —  A  plea  in  abatement  for  signed,  is  bad  on  demurrer.  Millar  v. 
defective  service  of  a  writ  of  error  con-  Farrar,  2  Blackf.  (Ind.)  219;  Reynolds 
eludes  properly  by  praying  judgment  of  v.  Rondaleush,  59  Ind.  483;  Jones  v 
the  writ.  Colburnf.  Tolles,  13  Conn.  524.  Frost,  51  Ind.  69. 

3.  Signature.  —  The  plea  need  not  be  6.  The  common  plea,  or  joinder,  as 
signed  by  the  party  or  verified  by  affi-  it  is  more  frequently  called,  is  in  nulli/ 
davit.    Colburn  v.  Tolles,  13  Conn.  524.  est  erratum;  or  that  there  is  no  error  in 
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comes  here  into  court,  and  says  that  there  is  no  error  in  the  record 
and  proceedings  aforesaid,  or  in  the  giving  of  the  judgment  afore- 
said; and  he  prays  that  the  said  Supreme  Court  of  the  United  States, 
before  the  justices  thereof  now  here,  may  proceed  to  examine  as  well 
the  record  and  proceedings  aforesaid,  as  the  matters  aforesaid  above 
assigned  for  error;  and  that  the  judgment  aforesaid,  in  form  as 
aforesaid  given,  may  be  in  all  things  affirmed,  etc. 

James  Shipman, 
Attorney  for  Defendant  in  Error. 

Form  No.  8466.' 

State  of  Colorado,  ss. 

In  the  Court  of  Appeals, 
To  the.  January  Term,  a.  d.  i895. 
John  Doe,  plaintifif  in  error,      ) 
No.  2341.       against  >•  District  Court  of  Arapahoe  County. 

Richard  Roe,  defendant  in  error.  ) 

Now  comes  the  said  Richard  Roe,  by  James  Shipman,  his  attorney, 
and  says  that  there  is  no  error  in  the  record  and  proceedings,  nor  in 
the  rendition  of  judgment  by  the  said  District  Court,  as  assigned 
herein;  and,  therefore,  he  prays  that  the  said  judgment  may  be 
affirmed,  and  that  his  costs  may  be  adjudged  to  him,  etc. 

James  Shipman, 
Attorney  for  Defendant  in  Error, 

Form  No.  8467. 

And  now  comes  Anna  J.  Lovering,  the  defendant  in  error,  and  says 
there  is  not  any  error  in  the  record  and  proceedings  aforesaid  or  in 
giving  the  judgment  aforesaid;  and  she  prays  that  the  court  here 
may  proceed  to  examine  as  well  the  record  and  proceedings  afore- 
said as  the  matter  aforesaid  assigned  for  error,  and  that  the  judg- 
ment aforesaid  in  form  aforesaid  given  may  be  in  all  things  affirmed. 

By  her  Attorney, 

Daniel  Webster. 

b.  Former  Adjudication. 

Form  No.  8468. 

(Precedent  in  Wabash,  etc.,  R.  Co.  v.  Peterson,  115  III.  600.)* 
[State  of  Illinois,  \ 

Appellate  Court  for  the  Third  District.  \ 
The  Wabash,  St.  Louis  and  Pacific  Railway 
Company,  plaintiff  in  error, 
against 
Maria  Peterson,  defendant  in  error. 
Now  comes  the  defendant  in  error  by  her  attorney,  and  says  as  to 
all  of  the  errors  assigned  by  said  plaintiff  in  error,  that  said  plaintiff 

the  record  or  proceedings;  which  is  in  1.  By  Colo.  Supreme  Ct.  Rules,  No. 
the  nature  of  a  demurrer,  and  at  once  12,  no  formal  joinder  in  error  is  re- 
refers  the  matter  of  law  arising  thereon     quired. 

to  the  judgment  of  the  court.  Tidd's  2.  In  this  case  a  writ  of  error  was 
Pr.  1173.  sued  out  from  the  appellate  court  for 
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in  error  its  writ  of  error  to  maintain  ought  not,  because  slie  says 
that]  ^  on  November  9,  i883,  plaintiff  in  error  prosecuted  an  appeal 
to  this  court  from  the  identical  judgment  of  the  court  below,  men- 
tioned in  the  proceedings  in  this  case,  and  assigned  on  the  record 
the  same  errors  assigned  in  this  case;  and  said  appeal,  upon  the 
errors  therein  assigned,  came  on  to  be  heard  in  this  court  at  the 
Jfay  term,  1884,  *  *  *  and  such  proceedings  were  had  on  said 
appeal  that  on  the  3d  day  of  /ufy,  iS84-,  it  was  considered  by  this 
court  that  neither  in  said  record  and  proceedings,  nor  in  the  rendi- 
tion of  said  decision  of  the  court  below,  was  there  any  error,  and 
that  judgment  be  affirmed  notwithstanding  the  matters  therein 
assigned  for  error,  and  that  said  appellee  therein  recover  of  appel- 
lant therein,  costs,  as  by  the  record  in  said  appeal  case  will  now 
appear,  which  said  judgment  of  this  court  is  in  full  force,  and  not 
reversed.  All  of  which  defendant  is  ready  to  verify.  [Wherefore 
defendant  in  error  prays  that  said  judgment  be  in  all  respects 
affirmed,  etc. 

Jeremiah  Mason, 
Attorney  for  Defendant  in  Error. ]^ 

Form  No.  8469. 

(Precedent  in  Sherman  v.  Lovejoy,  30  Miss.  lob.)* 

High  Court  of  Errors  and  Appeals,  at  Jackson. 
William  N.    Sherman   and  Thomas  D.  '\ 

Sherman,  Plaintiffs  in  Error,  \  October  ^trra.,  a.  d.  \85S, 

V.  I  From  Yalabusha  county. 

William H.  Lovejoy,  Defendant  in  Error.  J 
And  the  said  defendant  in  error  cited,  etc.,  by  his  attorney,  comes 

the  third  district,  to  reverse  a  judg-  into  the  transcript  made,  by  reason 
ment  which  Maria  Peterson  had,  at  the  whereof  the  record  of  the  proceedings 
November  term,  1883,  of  the  circuit  now  presented  to  the  court  was  not  be- 
court  of  Mason  county,  recovered  fore  the  appellate  court,  and  that  such 
against  the  Wabash,  St.  Louis  and  court  could  not  and  did  not,  on  such 
Pacific  Railway  Company.  The  writ  appeal,  decide  upon  and  determine  the 
was  made  returnable  to  the  November  errors  herein  assigned.  Defendant  in 
term,  1884,  of  the  appellate  court.  At  error  demurred  to  the  four  special  repli- 
that  term  of  th6  court  defendant  in  cations  filed  by  plaintifif  in  error  to  de- 
error  appeared  and  pleaded  the  above  fendant's  plea  and  the  demurrer  was 
plea  in  bar  of  the  writ.  A  demurrer  in-  sustained.  The  court  held  that  there 
terposed  to  this  plea  was  by  the  court  was  no  error  in  sustaining  the  demurrer 
overruled.  Afterwards,  plaintiff  in  error  filed  by  defendant  in  error,  nor  in  over- 
replied  to  the  plea,  first,  nul  tiel  record;  ruling  the  demurrer  to  the  pleas  filed 
and  second  by  four  special  replications,  by  defendant  in  error  in  that  court, 
in  which,  in  substance,  it  was  averred  The  facts  alleged  in  the  plea  being 
that  the  merits  of  the  controversy  be-  true,  as  admitted  by  the  demurrer, 
tween  the  parties  were  not  heard  and  they  constitute  a  complete  bar  to  the 
determined  by  the  appellate  court,  on  present  suit.  Whatever  has  been  de- 
the  appeal,  on  account  of  the  misprision,  cided  on  one  writ  of  error  cannot  be 
omission  and  default  of  the  clerk  of  re-examined  on  a  subsequent  writ  of 
the  circuit  court,  in  this,  that  in  mak-  error  brought  on  the  same  record, 
ing  up  the  transcript  of  the  proceedings  1.  The  words  enclosed  by  [  ]  will  not 
had  in  the  circuit  court,  to  be  submitted  be  found  in  the  reported  case,  but  have 
to  the  appellate  court,  such  clerk  failed  been  added  to  render  the  form  complete, 
and  omitted  to  transcribe  the  bill  of  ex-  2.  If  it  be  pleaded,  in  bar  to  a  writ  of 
ceptions, which  was  a  part  of  the  record,  error,  that  a  former  writ  of  error  in  the 
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and  says  that  the  said  plaintiffs  in  error  ought  not  to  be  allowed  to 
have,  or  prosecute  their  writ  of  error  in  this  cause;  because,  he  says 
that  the  said  plaintiffs  in  error,  heretofore,  to  wit,  on  the  IJfih  day  of 
July,  iS50,  prosecuted  in  and  to  this  court  their  writ  of  error  in  this 
cause,  against  this  defendant;  and  that  the  same  was  dismissed  by 
the  court,  on  the  17fA  day  of  January,  iS53,  as  appears  of  record; 
and  this  the  said  defendant  in  error  is  ready  to  verify;  wherefore  he 
prays  judgment,  etc. 

IV.  H.  Lovejoy,  by 
D.  C.  Glenn,  his  counsel. 

e.  Release  of  Errors.' 


same  cause  had  been  sued  out  by  the 
plaintiff,  and  if  it  appear  that  the  two 
writs  describe  the  judgment  alike  in 
every  respect,  except  that  one  states 
the  judgment  for  costs  to  have  been 
for  a  specified  amount  of  costs  and  the 
other  for  "  the  costs  in  that  behalf  ex- 
pended," the  variance  will  be  imma- 
terial and  the  plea  sustained.  Sher- 
man V.  Lovejoy,  30  Miss.  105. 

1.  Manner  of  Belease.  —  A  plea  to  a 
writ  of  error  which  simply  avers  that 
the  errors  were  released,  without  stat- 
ing in  what  manner,  or  whether  by 
deed  parol  or  by  acts  in  pais,  is  too 
general.  It  should  state  the  facts  that 
are  relied  on  as  a  release  of  errors. 
Corwin  v.  Shoup,  76  111.  246. 

Precedents.  —  In  Corwin  v.  Shoup,  76 
111.  246,  the  third  plea  of  the  defendant 
in  error,  which  was  held  sufficient,  was 
as  follows,  to  wit: 

"  And  for  further  plea  defendants 
say,  by  their  attorneys,  as  to  all  of  said 
errors  assigned  by  said  plaintiffs,  that 
plaintiffs  in  error  their  writ  of  error  to 
maintain  ought  not,  because  he  says 
that  said  plaintiff,  Samuel  Shoup,  after 
he  was  twenty-one  years  of  age.  to  wit: 
on  the  ijth  day  oi  June,  187.?,  to  wit:  at 
the  county  aforesaid,  upon  full  set- 
tlement with  Samuel  H.  Melvin,  his 
guardian,  received  of  said  Melvin  the 
sum  of  $77,  balance  in  full  of  the 
amount  of  his  share  of  the  purchase 
money  of  said  land  allotted  and  ap- 
portioned to  said  Samuel  (except  his 
share  in  the  amount  set  apart  for  the 
use  of  said  widow),  the  said  Satnuelvi&W. 
knowing  that  the  same  was  for  the  pro- 
ceeds of  the  land  sold  under  and  by 
virtue  of  said  decree  in  said  record 
mentioned;  and  that  heretofore,  to  wit: 
on  the  22d  day  of  December,  1877,  and 
after  the  said  Emma  had  attained  the 
full  age  of  eighteen  years,  she  received 


of  said  Melvin,  her  guardian,  upon  full 
settlement  with  him,  the  sum  of  $97  j^, 
in  full  of  the  balance  of  her  share  of 
the  proceeds  of  the  sale  of  said  lands, 
except  as  aforesaid,  well  knowing  that 
the  money  so  received  by  her  was  from 
and  of  the  said  proceeds  of  the  said  sale 
of  said  lands;  and  the  said  Anna  alias 
Annie,  heretofore,  to  wit:  on  the  12th 
day  of  August,  a.  d.  186^,  at  the  county 
aforesaid,  and  after  she  had  attained 
the  full  age  of  eighteen  years,  received 
on  full  settlement,  from  her  guardian, 
said  Melvin,  thesum  of  ^^j'd.j^',  balance 
of  her  share  of  the  proceeds  of  the  sale 
of  said  lands,  except  as  aforesaid,  and 
with  full  knowledge  that  the  seid  sum 
of  money  was  of  and  from  said  proceeds. 
Said  defendant  in  error  avers,  that  the 
said  shares  of  the  said  proceeds  had 
been  theretofore  paid  to  the  guardian 
of  said  plaintiffs,  and  that  the  amount, 
except  the  several  sums  above  stated  as 
paid  to  each  of  said  plaintiffs  on  settle- 
ment, had  been  theretofore  paid  to  or  for 
the  use  of  said  plaintiffs,  and  at  the 
time  of  such  settlement  each  of  said 
plaintiffs  was  apprised  of  and  knew 
that  such  application  had  been,  by 
their  guardian,  appointed  by  the  county 
court  of  said  county,  made  for  their  use 
and  benefit  of  their  said  portions  of  such 
proceeds,  whereby  each  of  said  plain- 
tiffs in  error  has  released,  waived  and 
for  naught  held  the  said  errors,  if  any, 
to  wit:  at  the  said  several  times  above 
mentioned,  to  wit:  at  the  county  afore- 
said, and  this  he  is  ready  to  verify." 

See  also  substance  of  sufficient  pleas 
of  release  in  Martin  v.  Hawkins,  20 
Ark.  150;  Millar  v.  Farrar,  2  Blackf. 
(Ind.)  219.  And  for  a  plea  of  release 
held  insufficient  for  duplicity  see 
Vaughan  v.  Everts,  40  Vt.  527. 

An  agreement  not  to  take  out  a  writ 
of  error  may  be  pleaded  as  a  release  of 
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Form  No.  8470. 

(Precedent  in  Austin  v.  Bainter,  40  111.  85.)' 


errors,  and  is  sufficient  to  conclude  the 
parties  from  taking  out  the  writ.  Shis- 
ler  V.  Keavy,  75  Pa.  St.  79.  See  also 
Andrews  v.  Lee,  3  P.  &  W.  (Pa.)  99; 
Cuncle  V.  Dripps,  3  P.  &  W.  (Pa.)  291. 

Confession  of  judgment  is  a  release  of 
errors  in  the  judgment,  and  may  be 
pleaded  in  bar  of  the  writ. 

Alabama.  —  Civ.  Code  (1896),  §  477; 
Gayle  v.  Foster,  Minor  (Ala.)  125;  Cal- 
ler V.  Denson,  Minor  (Ala.)  19. 

Indiana.  —  Miller  v.  Macklot,  13  Ind. 
217. 

Mississippi. — Anno.    Code    (1892),  § 

747- 

Tennessee.  —  Code  (1896),  §  4835. 

Texas.  — Garner  z/.  Burleson,  26  Tex. 
348;  Story  V.  Nichols,  22  Tex.  87;  but 
see  Montgomery  v.  Barnett,  8  Tex.  143. 

Virginia.  — Cooke  v.  Pope,  3  Munf. 
(Va.)  167. 

IVisconsin.  —  Reid  v.  Case,  14  Wis. 
429. 

Injunction. —  In  the  following  states, 
an  injunction  to  stay  execution  of 
judgment  is,  by  statute,  made  to  oper- 
ate as  a  release  of  errors: 

Alabama.  — Civ.  Code  (1896),  §785. 

Mississippi. — Anno  Code  (1892),  §  564. 

Tennessee.  —  Code  (1896),  ^  4835. 

But  a  statutory  provision  making  the 
obtaining  of  a  writ  of  injunction  against 
a  judgment  operate  as  a  release  of 
errors  at  law  does  not  prohibit  the  cor- 
rection of  a  mistake  made  by  the  clerk  in 
entering  up  the  judgment  of  the  court. 
Blake  v.  Dunn,  5  Humph.  (Tenn.)  578. 
And  where  the  order  of  allowance  does 
not  require  it  an  injunction  of  a  judg- 
ment at  law  does  not  operate  as  a  re- 
lease of  errors.  Prodot  v.  Doe,  24  Miss. 
169;  Gano  V.  White,  3  Ohio  20.  Un- 
less so  provided  by  statute.  Henly  v. 
Robertson,  4  Yerg.  (Tenn.)  172. 

In  McConnel  v.  Ayres,  4  111.  210, 
the  plea  was  held  sufficient.  In  this  case 
defendant  pleaded  that  the  cause  was 
removed  by  change  of  venue,  and  on  a 
subsequent  date  the  plaintiffs  "  ex- 
hibited their  bill  in  chancery  against 
this  defendant,  before  the  Hon.  Samuel 
H.  Treat,  then  the  judge  of  the  eighth 
judicial  circuit  of  said  state,  and  exer- 
cising chancery  jurisdiction  for  the 
county  of  Sangamon,  in  said  state,  for 
the  purpose  of  enjoining  this  defend- 
ant from  further  proceeding  on  and  by 
virtue  of  the  judgment,  in  regard  to 
which   said   plaintiffs   have,    as   afore- 


said, assigned  the  said  errors.  That 
the  said  judge,  acting  and  exercising,  as 
aforesaid,  chancery  jurisdiction  in  the 
premises,  on  the  said  12th  day  of  De- 
cember, 18./0,  granted  an  order  in 
writing  for  said  injunction,  and  that 
on  said  day  the  said  McConnel  and  one 
Jacob  Bunn  executed  a  bond,  condi- 
tioned as  the  law  requires,  in  the  pen- 
alty of  thirteen  hundred  dollars;  and 
that  on  said  day  the  clerk  of  the  Circuit 
Court  of  said  county  issued  a  writ  of 
injunction,  under  his  hand  and  seal  of 
office,  restraining  and  enjoining  the 
said  defendant  from  further  proceeding 
in  the  premises,  until  the  adjudication 
of  the  said  proceeding  in  chancery, 
etc.  All  of  which  defendant  is  ready 
to  verify,  and  appears  by  the  records 
of  said  Circuit  Court  of  the  said  county 
of  Sangamon;  whereby  the  said  errors, 
so  as  aforesaid  assigned  by  the  said 
plaintiffs,  have  been,  were,  and  are 
released." 

Judgment  by  Consent.  —  A  writ  of 
error  cannot  be  maintained  by  a  party 
who  consent^  to  a  judgment  below. 
Zorn  V.  Lamar,  71  Ga.  80;  Jones  v. 
Mobile,  etc.,  R.  Co.,  64  Ga.  446;  Killen 
V.  Compton,  60  Ga.  117;  Macrea  v. 
Nolan,  33  Ga.  205;  Kent  v.  Hunter,  9 
Ga.  207;  Mott  V.  Hill,  7  Ga.  79;  Dan- 
nelly  V.  Speer,  7  Ga.  227;  Ewing  v. 
Glidwell.  3  How.  (Miss.)  332. 

Judgment  by  Nihil  Dicit.  —  In  Texas, 
judgment  by  nihil  dicit,  after  a  with- 
drawal of  the  pleas,  is  a  virtual  waiver 
of  errors.  Garner  v.  Burleson,  26  Tex. 
348;  Storey  v.  Nichols,  22  Tex.  87; 
Wheeler  v.  Pope,  5  Tex.  262;  Burton 
V.  Lawrence,  4  Tex.  373;  Cartwright  v. 
Roff,  I  Tex.  78.  But  in  Alabama  a 
judgment  by  nihil  dicit  is  held  not  to 
be  a  release  of  errors.  Dinsmore  v. 
Hand.  Minor  (Ala.)  126. 

1.  To  the  first  plea  a  replication  was 
filed,  traversing  the  allegation  as  to  a 
release  of  errors,  and  issue  was  joined 
thereon. 

To  the  second  plea  the  plaintiffs  in 
error  demurred  upon  these  grounds: 

"First.  That  the  plea  contradicts  the 
record  in  alleging  the  decree  was 
entered  by  consent,  when  the  decree 
itself  shows  it  was  rendered  upon  a 
hearing  on  the  pleadings  and  proofs. 

Second.  That  it  does  not  plead  facts, 
but  argumentative  conclusions." 

The  court,  in  overruling  the  demurrer 
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[(7/V/^  of  court  and  cause  as  in  Form  No.  SJf.QS.')^ 

1.  Defendant  in  error  says  as  to  all  the  errors  assigned  by  said 
plaintiffs  (except  the  error  No.  6,  on  which  there  is  joinder)  their 
writ  of  error  to  maintain  they  ought  not,  because  he  says  that  the 
errors  in  said  record  apparent,  if  any  (except  said  sixth  assignment), 
heretofore,  to  wit,  on  he  15th  day  oi  March,  a.  d.  \W2,  at,  to  wit, 
Hancock  county  aforesaid,  to  wit,  in  said  second  grand  division  of 
Illinois,  were  by  the  parties  released  and  for  naught  held,  and  this  he 
is  ready  to  verify,  etc.  Wherefore,  defendant  prays  that  said  decree 
be  affirmed,  etc. 

2.  And  for  further  plea,  by  leave,  etc.,  defendant  in  error  says  that 
plaintiffs  in  error  their  writ  of  error  to  maintain  ought  not,  because, 
he  says  that  the  decree  in  said  cause  upon  which  said  supposed  errors 
are  assigned  (except  the  sixth,  in  which  there  is  joinder),  and  upon 
which  said  writ  of  error  issued,  heretofore,  to  wit,  on  the  15th  of 
March,  a.  d.  \Z62,  to  wit,  at  Hancock  county,  Illinois,  and  in  said 
second  grand  division  of  Illinois,  was  then  and  there,  for  a  valuable 
consideration,  received  and  accepted  by  said  plaintiff  in  error,  ren- 
dered and  entered  by  said  Circuit  Court  oi  Hancock  county,  Illinois,  in 
said  cause,  by  consent  of  the  parties  to  said  suit,  and  to  this  present 
suit  in  error,  in  the  form  and  shape  in  which  it  now  appears  in  the 
record  in  this  cause,  and  that  said  plaintiffs  in  error  have  fully 
received  the  benefit  of  the  consideration  for  the  consent  on  their 
part  to  the  entering  of  the  decree  aforesaid,  and  consented  in  con- 
sideration thereof  to  waive  all  errors  in  this  case  — and  this  defend- 
ant   is    ready    to    verify.       Wherefore    ^concluding   as  in  Form  No. 

Form  No.  8471. 

(Precedent  in  McCutcheon  v.  Sigerson,  34  Mo.  281.)* 
[In  the  Supreme  Court  of  the  State  oi  Missouri,  October  Term,  i865. 

to  the  second  plea,  said:  "The  court  are  1.  The  matter  to  be  supplied  within 

of  the  opinion  that  a  mere  naked  con-  [  ]    will  not  be  found  in  the  reported 

sent  in  the  circuit   court  that  a  decree  case. 

shall  be  rendered  in  a  particular  man-  2.  To  this  plea  plaintiff  in  error  filed 

ner  can   only  be  shown  by  the  decree  the   following   replication:    "And   the 

itself,  in  bar  of  a  writ  of  error.      But  szXdiJohn  Sigerson  says,  that  by  reason 

they  are   further  of   the   opinion   that  of  anything  in  the  said  plea  of  the  said 

acts  in  pais,  occurring  either  before  or  McCutcheon    and     Collins    alleged,     he 

after  the  rendition  of  the  decree,  which  ought  not  to  be  barred  from  his  action 

would    make   it    fraudulent   in   either  aforesaid   against   them;    because,    he 

party  to  seek  a  reversal  of  the  decree,  says,  that  said  reckoning,  accounting, 

may  be  pleaded  in  bar  of  the  writ.     In  etc.,  alleged  in  said  plea  to  have  been 

the  case  at  bar,  if  a  valuable  considera-  had  by  and  between  the  s^\A  John  Si- 

tion     moved    from    the    defendant    in  gerson  and  William  Sigerson,  on  the  one 

error  to  the  plaintiff  in  error,  as  an  in-  part,   and    the  said   Hughes,  Marshall, 

ducement  to  the  latter  to  consent  to  the  Sanderson   and  Holliday,   on   the  other 

decree  in  question,  and   if,  upon  such  part,  did  not  include  the  above  action 

consideration,  the  plaintiff  in  error  did  and    matter  in  error  between  the  said 

lonsent,  these  facts  may  be  shown,  in-  John  and  the  said  McCutcheon  df  Col- 

dependently  of    the   decree,  in    bar   of  tins;  and   because   the  said  reckoning 

the  writ."     Thereupon,    he  plaintiff  in  and  accounting  was  not  meant  or  in- 

error  replied  to  the  second  plea,  travers-  tended  to   include   the   same,   or  any 

ing  the  allegations  therein,  and  issue  matter  of   litigation,  or  any  lawsuit  or 

was  joined.  other    controversy   between    the    said 

770  Volume  7. 


8471. 


ERROR.  WRIT  OF. 


8471. 


James  McCutcheon  et  al.,  defendants  in  error, 

against 

John  Sigerson,  plaintiff  in  error.  ]^ 

The  defendants  come  and   say,  in  bar  and  preclusion  of  the  said 

writ  of  error,  that  the  said  plaintiffs  in  error  the  same  ought  not  to 

have   and  maintain,  because  they  say  that  after  the  rendition  of  the 

judgment   in  this  case   by  the  St.  Louis  Court  of  Cojnmon  Fleas,  and 

before  the  impetration  of  the  said  writ  of  error,  to-wit,  on  the  oth 


John  and  the  said  McCutcheon  and  Col- 
lins; and  because  the  said  reckoning, 
etc.,  only  included,  and  was  only  meant 
and  intended  to  include,  settle  and  ad- 
just all  litigation  then  pending,  to  wit, 
at  the  time  of  said  reckoning  between 
the  sa.\d  John  and  William,  or  either  of 
them,  on  the  one  part,  and  the  said 
Hughes,  Marshall,  Sanderson  and  Holli- 
day,  on  the  other  part,  in  respect  of  the 
lands  referred  to  in  said  plea,  as  well 
as  all  other  controversies  between  the 
said  parties, y^^M  and  William  Sigerson, 
on  the  one  part,  and  the  said  Hughes, 
Marshall,  Sanderson  and  Holliday,  or 
either  of  them,  on  the  other  part;  and 
because,  he  says,  the  said  reckoning 
etc.,  was  not  meant  or  intended  to  in- 
clude, and  did  not  include,  settle  or 
adjust  the  said  litigation  and  contro- 
versy between  the  %2\A  John  and  the 
said  McCutcheon  and  Collins,  to  wit, 
the  matters  of  the  action  in  error  afore- 
said. And  the  ^2\di  John  admits  that 
the  said  Hughes,  Marshall,  Sanderson 
and  Holliday,  or  one  or  more  of  them, 
was  or  were  the  owner  or  owners  of 
the  said  judgment  of  McCutcheon  &^ 
Collins  against  the  f>2i\6.John  at  the  time 
of  the  said  reckoning;  and  that  the  pay- 
ment of  said  judgment  to  the  said 
Hughes,  Marshall,  Sanderson  and  Holli- 
day, was  meant  and  intended  to  be 
provided  for,  and  was  provided  for, 
amongst  other  things,  in  and  by  said 
deed  of  trust  to  the  said  William  T. 
Wood  and  R.  S.  Hart,  to  wit,  by  the 
said  Wood  and  Hart,  out  of  the  assets 
to  them  to  be  derived  from  the  sale  of 
said  real  estate;  but  the  said  John 
denies  that,  in  such  provision  for  the 
payment  of  said  judgment,  it  was 
meant  or  intended  by  any  of  the  parties 
to  said  reckoning,  to  compromise,  set- 
tle or  adjust  hi^  aforesaid  suit  in  error, 
against  the  said  AlcCutcheon  and  Col- 
lins, or  in  any  manner  or  degree  to 
stop,  impede  or  hinder  him,  the  said 
John,  in  the  prosecution  of  said  suit, 
until  the  said  judgment  of  the  said  Mc- 
Cutcheon and  Collins  against  him,  the 
saixAJohn,  should  be  reversed,  annulled 


and  held  for  naught,  and  he  should  be 
restored  to  all  that  he  has  lost  by  rea- 
son of  said  erroneous  judgment.  The 
said  John  denies  that  he  has  at  any 
time,  or  by  any  reckoning,  either  by 
the  reckoning  mentioned  in  said  plea  or 
by  any  other  reckoning  at  any  other 
time,  settled,  adjusted,  compromised, 
or  in  any  wise  affected  or  done,  or  con- 
sented to  be  done,  any  act  estopping  or 
impeding  his  light  fully  to  prosecute 
his  above  mentioned  action  in  error 
against  the  said  McCutcheon  and  Col- 
lins, nor  to  the  reversal  of  said  judg- 
ment and  the  recovery  of  his  costs  in 
that  behalf  expended,  and  of  his  dam- 
ages by  him  sustained  by  reason  of  the 
wrongful  rendition  of  said  judgment 
against  him,  and  of  his  compulsory 
payment  thereof  alleged  in  said  plea. 
He  denies  that  said  suit  in  error  has 
been  compromised,  settled  or  adjusted, 
and  avers  that  the  same  is  still  right- 
fully pending,  and  that  his  right  to 
prosecute  the  same  to  the  reversal  of 
said  judgment,  and  the  full  recovery 
of  all  his  costs  in  that  behalf  expended, 
and  of  his  damages  by  him  sustained 
by  reason  of  said  judgment,  is  unim- 
paired and  unaffected  in  fact  and  in 
law,  either  by  the  alleged  reckoning 
mentioned  in  said  plea  or  by  any 
other  act  or  acts  of  his;  and  of  this  he 
puts  himself  upon  the  country." 

To  this  replication  defendant  in  error 
filed  a  demurrer.  The  question  before 
the  court,  then,  was  the  sufficiency  of 
the  replication.  The  court  said:  "The 
replication  attempts  to  explain  the 
scope  and  meaning  of  the  deed,  and  to 
show  that  its  provisions  did  not  em- 
brace the  matter  in  controversy;  but  it 
does  not  affect  to  deny  that  the  deed 
is  the  act  and  deed  of  the  plaintiff,  nor 
does  it  confess  and  avoid  the  defense 
set  up  in  the  plea.  The  demurrer 
must  therefore  be  sustained  and  the 
judgment  affirmed." 

1.  The  words  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case,  but 
have  been  added  to  render  the  form 
complete. 
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day  of  April,  1868,  the  said  defendants  in  error  assigned  the  said 
judgment,  and  all  their  right,  title  and  interest  therein,  to  one  George 
B.  Sanderson,  for  full  value  and  without  recourse,  all  of  which  was 
well  known  to  the  plaintiff  in  error  before  the  impetration  of  the  said 
writ  of  error;  and  defendants  in  error  cannot  produce  the  said  instru- 
ment of  assignment  and  make  profert  thereof,  the  same  being  in 
possession  of  the  legal  representatives  of  the  said  George  B.  Sander- 
son, but  defendants  in  error  will  prove  the  said  assignment  when  and 
where  this  court  may  direct:  and  before  the  suing  out  of  this  writ  of 
error,  to-wit,  on  the  22nd day  of  April,  i859,  the  said  yoAn  Sigerson  well 
knowing  the  premises,  and  being,  together  with  his  brother  William 
Sigerson,  desirous  of  compromising  and  settling  all  matters  in  dis- 
pute between  himself  and  his  brother,  on  the  one  hand,  and  George  B. 
Sanderson  aforesaid,  and  James  M.  Hughes,  Thomas  Marshall  and 
Jesse  Holliday,  on  the  other  hand,  did  then,  at  St.  Louis,  Mo.,  come  to 
a  reckoning  with  the  said  Sanderson,  Hughes,  Marshall,  and  Holliday, 
then  and  there  held  numerous  claims  and  demands  against  the  said 
Joh?i  Sigerson  a.n6.  William  Sigerson,  and  were  encumbrances  of  large 
valuable  tracts  of  land  claimed  by  the  said  Sigerson  in  Si.  Louis  county, 
which  constituted  all  the  property  of  the  said  John  and  William  Siger- 
son; and  so  it  was  that  by  reason  of  the  condition  of  the  title  to  the 
said  lands,  encumbered  in  favor  of  the  said  Hughes,  Sanderson,  Holli- 
day and  Marshall,  the  same  was  unsalable,  and  the  said  Sigerson 
disputed  and  denied  the  validity  of  certain  of  the  claims  and  encum- 
brances whereof  the  said  Hughes,  Marshall,  Holliday  and  Sanderson 
claimed  to  be  holders,  and  had  therefore  commenced  legal  proceed- 
ings, having  for  their  object  the  exoneration  of  the  said  tracts  of 
land  from  a  portion  of  said  claims  and  encumbrances;  and  the  said 
John  and  William  Sigerson,  and  the  said  Holliday,  Hughes,  Marshall 
and  Sanderson,  becoming  weary  of  litigation  and  desirous  of  putting 
an  end  thereto,  and  of  bringing  the  said  tracts  of  land  into  market, 
did,  on  the  22nd  da.y  oi  April,  iS59,  come  to  an  accord,  and  thereupon 
did  make,  execute  and  deliver  a  deed  to  William  T.  Wood  and  R.  S. 
Hart,  trustees,  and  in  and  by  said  deed  the  said  tracts  of  land  were 
exonerated  from  all  liens,  claims  and  encumbrances,  except  those  the 
payment  of  which  was  made  thereon  under  the  duty  of  the  said  trus- 
tees; and  certain  portions  of  the  said  lands  were  in  the  first  place 
conveyed,  or  directed  to  be  conveyed,  clearly  and  absolutely,  to  the 
use  of  the  wives  or  families  of  the  said  John  and  William  Sigerson, 
free  from  all  claim  and  demand,  lien  and  encumbrances,  in  favor  of 
the  said  Hughes,  Sanderson,  Holliday  and  Marshall,  and  also  exon- 
erated from  all  encumbrances  whatever;  and  the  said  trustees  were 
enjoined  and  directed  to  sell  the  remainder  of  said  lands,  and  with 
the  proceeds  thereof  to  pay  and  satisfy  certain  acknowledged  recog- 
nized claims,  encumbrances  and  demands,  among  which  was  the  judg- 
ment in  this  cause,  which  is  described  in  said  deed  of  ttust  as  having 
been  paid  by  the  said  Hughes,  Marshall,  Holliday  and  Sanderson, 
(the  same  being  erroneously  described  as  a  judgment  in  favor  of 
McCutcheon  only,  instead  of  a  judgment  in  favor  of  McCutcheon  or* 
Collins,  and  the  interest  thereon  being  computed  up  to  the  date  of 
the  5th  of  April,  i859,)  and  the  said  trustees  accepted  said  trust  and 
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conveyed  to  the  wife  of  the  said  John  Sigerson  the  tracts  of  land  in 
said  deed,  particularized  as  the  tracts  which  were  to  be  conveyed  to 
the  wife  of  the  said  John  Sigerson,  free  and  clear  of  the  demands  and 
encumbrances  thereon,  and  have  proceeded  to  carry  out  and  com- 
plete the  trust  imposed  upon  the  real  estate  so  to  them  conveyed; 
and  the  said  John  Sigerson  has  received  the  full  benefit  and  advant- 
age of  the  said  compromise,  settlement  and  deed  of  composition,  and 
is  now  absolutely  insolvent.  [All  of  which  the  said  defendants  are 
ready  to  verify.  Wherefore  defendants  pray  that  said  judgment  be 
in  all  respects  affirmed,  etc. 

Jeremiah  Mason, 
Attorney  for  Defendants  in  Error.]^ 

VIII.  DISMISSAL  OF  WRIT. 

1.  In  Civil  Cases. 

a.  For  Failure  to  Give  Proper  Notice. 

Form  No.  8472. 

(Precedent  in  Wells  v.  Hasty,  7  Ga.  153.)* 

\{Caption.^Y 

On  motion,  Ordered,  That  the  writ  of  error  in  this  case  be  dis- 
missed, upon  the  ground  that  there  was  no  notice  filed,  as  required 
by  law,  in  the  Clerk's  office  of  the  Court  below,  of  the  signing  and 
certifying  of  the  bill  of  exceptions  by  the  Judge  of  the  Circuit 
Court. 

b.  For  Want  of  Parties. 

Form  No.  8473. 

(Precedent  in  Smyth  v.  Strader,  12  How.  (U.  S.)  327.)* 

\{Caption:)Y 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Alabama,  and  it  appearing  to  the  court  here  that  this  writ  of  error 
is  vicious  and  defective,  inasmuch  as  it  does  not  set  out  the  names 
of  all  the  parties  to  the  judgment  of  the  Circuit  Court,  it  is  there- 
upon, on  the  motion  of  Mr.  Pryor,  of  counsel  for  the  defendants  in 
error,  now  here  ordered  and  adjudged  by  this  court,  that  this  cause 
be,  and  the  same  is  hereby,  dismissed,  with  costs. 

2.  In  Criminal  Case  on  Escape  of  Prisoner.^ 

1.  The  words  enclosed  by  [  ]  will  not  4.  Where  a  criminal  case  involving  a 
be  found  in  the  reported  case,  but  have  felony  has  been  brought  to  the  supreme 
been  added  to  render  the  form  complete,  court  by  the  accused  on   writ  of  error, 

2.  Consult,  generally,  the  list  of  and  the  accused  escapes  from  jail  or 
statutes  and  rules  cited  supra,  note  i,  custody  and  becomes  a  fugitive  from 
p.  712.  justice,  and   said   court  is  informed  of 

3.  For  the  formal  parts  of  a  judg-  these  facts  by  affidavits  from  the  proper 
ment  or  order  in  a  particular  jurisdic-  officers,  the  writ  of  error,  although  the 
tion  consult  the  title  Judgments  and  case  has  been  argued,  if  not  decided. 
Decrees.  before  the  escape  takes  place,  will  be 
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Form  No.  8474. 

(Precedent  in  Gentry  v.  State,  gi  Ga.  670.) 
\{Caption.')\^ 

It  appearing  to  the  court  by  proper  evidence  that  since  the 
argument  of  this  case  and  while  the  same  is  under  considera- 
tion, the  plaintiff  in  error  has  escaped  from  the  jail  in  which  he 
was  confined,  and  is  now  at  large,  a  fugitive  from  justice,  so 
that  any  judgment  this  court  might  pronounce  could  not  be  exe- 
cuted, either  by  a  resentence  in  the  event  of  affirmance,  or  by  a  new 
trial  in  the  case  of  reversal;  it  is  therefore  ordered  that  the  writ  of 
error  be  dismissed  unless  he  shall,  on  or  before  the  calling  of  the 
docket  of  the  Tallapoosa  circuit  at  the  next  term,  surrender  himself 
to  the  custody  of  the  proper  officer,  so  as  to  be  subject  to  the  juris- 
diction of  this  court,  and  furnish  evidence  thereof  by  filing  the  same 
in  the  clerk's  office. 

IX.  JUDGMENT.! 

1.  In  General. 

Form  No.  8475.* 

United  States  of  America,  Supreme  Court. 

John  Doe,  plaintiff  in  error,       \ 

against  y  Judgment. 

Richard  Roe,  defendant  in  error.  ) 

In  Error  to  the  Supreme  Court  of  the  State  of  Michigan. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  the  state  of  Michigan,  and  having  been 
argued  by  counsel  for  the  respective  parties,  and  the  court  having 
considered  the  same,  it  is  now  here 

Ordered  and  adjudged  by  this  court  that  the  decision  of  the 
Supreme  Court  of  the  state  of  Michigan  aforesaid  in  this  cause  be, 
and  the  same  is  hereby,  affirmed  (or  as  the  case  may  be'). 

Form  No.  8476.* 

United  States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit. 

John  Doe,  plaintiff  in  error,       \ 

against  >  Judgment. 

Richard  Roe,  defendant  in  error.  ) 

In  Error  to  the  District  (or  Circuit)  Court  of  the  United  States^  for 
the  district  of  Colorado. 

dismissed,  after   giving   the  accused  a  v.  Andrews,  97   Mass.   543;    People   v. 

reasonable  time  to  surrender  himself  to  Genet,  59  N.  Y.  8r;   Gresham  v.  State, 

the  proper  custody  so  as  to  insure  sub-  i    Tex.  App.  458;    Moore   v.  State,  44 

mission  to  the  judgment  of  said  court  Tex,  595;  Leftwich  v.  Com.,  20  Gratt. 

when    rendered.      Gentry   v.  State,  91  (Va.)  716;  Sherman  v.  Com.,  14  Gratt. 

Ga.  669;    Madden  v.  State,  70  Ga.  383;  (Va.)  677;  Smith  v.  U.  S.,  94  U.  S.  97. 

Osborn  v.  State,  70  Ga.  731.     Similar  1.  For  the  formal  parts  of  a  judgment 

rulings  have  been  made  in  the  follow-  or   order   in  a    particular    jurisdiction 

ing  cases,  to  wit:   People  v.   Redinger,  consult   the   title   Judgments  and  De- 

55  Cal.  290;   Woodson  v.  State,  19  Fla.  crees. 

549;  Sargent  v.  State,  96   Ind.  63;  Wil-  2.  Consult,  generally,  the  list  of  stat- 

son  z/.  Com.,  10  Bush  (Ky.)  526;   Com.  utes  and  rules  cited  j«/ra,  note  i,  p.  712. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  (or  Circuif)  Court  of  the  United  States,  for  the  dis- 
trict of  Colorado,  and  having  been  duly  argued  by  counsel  for  the 
respective  parties,  and  the  court  having  considered  the  same,  it  is 
thereupon 

Ordered  and  adjudged  by  this  court  that  the  judgment  of  the  said 
District  (or  Circuit)  Court  of  the  United  States  in  this  cause  be,  and 
the  same  is  hereby,  affirmed  {or  as  the  case  may  be),  and  this  cause  is 
hereby  removed  to  the  said  District  (or  Circuit)  Court  for  further 
proceedings  to  be  had  therein  in  accordance  with  this  judgment. 

2.  On  Writ  Coram  Nobis. 

Form  No.  8477.' 

Tfie  Kansas  City  6^  Memphis  Railway  and  Bridge  Co. 

vs. 

Susan  McLean  Greer  et  al. 

This  cause  came  on  to  be  heard  before  the  judge  of  the  Circuit 
•Court,  a  jury  having  been  waived  by  all  the  parties,  the  assignment 
of  errors  in  the  nature  of  a  declaration,  and  the  pleas  thereto,  upon 
the  writ  of  error  coram  nobis  granted  herein;  and  all  the  evidence 
having  been  introduced  and  arguments  of  counsel  heard,  the  court 
is  of  the  opinion  that  the  issues  should  be  and  the  same  are  hereby 
decided  in  favor  of  the  plaintiffs  in  error  (petitioners),  and  that  they 
are  justly  entitled  to  the  relief  sought. 

It  is  accordingly  adjudged  that  the  decrees  and  judgment  entered 
by  this  court  on  the  twenty-first  day  of  July,  \W0,  in  M.  B.  51,  p. 
■328,  confirming  report  of  clerk  and  adjudging  the  title  to  the  north 
thirty-eight  feet  of  lot  15  block  12  as  laid  down  on  the  original  map 
of  Fort  Pickering  to  be  in  Elizabeth  Hays,  Josephine  Gholson  and  heirs 
of  John  C.  McLemore,  deceased,  and  that  the  decree  and  judgment 
entered  herein  on  the  eighth  day  oi  July,  \W0,  in  M.  B.  52,  p.  62,  also 
adjudging  the  title  to  said  lot  to  be  in  the  above  named  parties  and 
directing  the  sum  oi  five  hundred  dollars  to  be  paid  into  court  by  the 
Kansas  City  &•  Memphis  Railway  and  Bridge  Company,  in  the  con- 
demnation proceedings  herein,  be  paid  over  to  IVm.  M.  Randolph  6r» 
Sons,  as  attorneys  of  record  representing  above  named  parties,  be 
and  the  same  are  hereby  in  all  respects  recalled,  revoked  and 
annulled. 

It  is  further  adjudged  by  the  court  that  the  title  to  said  lot  15 
block  12  is  good  in  Charles  Darivage,  Jr.,  and  it  is  accordingly 
ordered  and  adjudged  that  both  the  decrees  heretofore  entered  as 
-above  set  forth  and  all  orders  made  herein  in  conflict  with  this  judg- 
ment be  and  the  same  are  hereby  recalled,  revoked,  annulled,  and 
that  the  defendant  in  error  to  petition  of  writ  of  error  coram  nobis 
.pay  all  costs. 

1.  This  judgment  is  copied  from  the     and  assignment  of  errors  in  this  case 
original  papers  in  McLemore  v.  Duri-     see  supra.  Forms  Nos.  8419,  8462. 
vage,  92  Tenn.  482.     For  the  petition 
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X.  REMITTITUR. 
1.  On  Affirming'  Judgment  of  Lower  Court. 

Form  No.  8478.1 

At  a  session  of  the  Supreme  Court  of  the  State  of  Michigan,  held 
at  the  Supreme  Court  Room,  in  the  Capitol,  in  the  city  of  Lansing,  on 
the  tenth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight. 

Present,  the  Honorable  Claudius  B.  Grant,  Chief  Justice;  Robert 
M.  Montgomery,  Frank  A.  Hooker,  Joseph  B.  Moore,  Charles  D.  Long, 
Associate  Justices. 

John  Doe 

against 
Richard  Roe. 

The  record  jind  proceedings  in  this  cause  having  been  removed  to 
this  court  by  writ  of  error,  issued  to  the  Circuit  Court  for  the  county 
of  Hillsdale,  and  the  same,  and  the  matters  in  error  assigned,  having 
been  seen  and  inspected  and  duly  considered  by  the  court,  and  it 
appearing  to  this  court  that  in  said  record  and  proceedings  and  in 
the  giving  of  judgment  in  said  Circuit  Court*  there  is  no  error; 
therefore,  it  is  ordered  and  adjudged  that  the  judgment  of  said 
Circuit  Court  for  the  county  of  Hillsdale  be  and  the  same  is  hereby 
in  all  things  affirmed,  and  that  the  plaintiff-appellee  do  recover  of 
the  said  defendant-appellant  costs,  to  be  taxed,  and  that  he  have 
execution  therefor. 
State  of  Michigan,  ss. 

I,  Charles  C.  Hopkins,  clerk  of  the  Supreme  Court  of  the  state  of 
Michigan,  do  hereby  certify  that  the  foregoing  is  a  true  and  correct 
copy  of  an  order  entered  in  said  court  in  said  cause;  that  I  have 
compared  the  same  with  the  original,  and  that  it  is  a  true  transcript 
therefrom,  and  the  whole  of  said  original  order. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  Supreme  Court,  at  Lansing,  this  tenth  day  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

(seal)  Charles  C.  Hopkins,  Clerk. 

Form  No.  8479.' 

In  the  Court  of  Errors  and  Appeals  in  the  last  resort  in  all  causes. 

New  Jersey. 
Patrick  Gorman,  plaintiff  in  error,     \ 

against  >  In  Error  to  Supreme  Court. 

John  M.  Gibson,  defendant  in  error.  ) 

This  cause  having  been  duly  argued  at  the  March  term  of  this 
court,  for  the  year  eighteen  hundred  and  eighty-three,  by  John  Garrick 
and  Gilbert  Collins,  Esquire,  of  counsel  with  plaintiff  in  error,  and  by 
Bedle,  Muirheid  ds*  McGee,  of  counsel  with  defendants  in  error,  and 
the  court  having  considered  the  same,  and  finding  no  error  in  the 
record  or  proceedings  in  the  Supreme  Court, 

1.  Consult,  generally,  the  list  of  statutes  and  rules  cited  supra,  note  i,  p.  712. 
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It  is  thereupon  ordered  and  adjudged  that  the  judgment  of  the 
Supreme  Court  removed  by  writ  of  error  in  this  cause  be  affirmed  with 
costs;  and  that  the  record  be  remitted  to  the  Supreme  Court  to  be 
proceeded  with  in  accordance  with  this  judgment  and  the  practice  of 
said  court. 
On  motion  of 

Bedle,  Muirheid  cr"  McGee, 
Attorneys  of  Defendants  in  Error, 

2,  On  Reversing"  Judgment  of  Lower  Court. 

Form  No.  8480.' 

(^Commencing  as  in  Form  No.  8J^78,  and  continuing  down  to  *)  there 
is  manifest  error.  Therefore,  it  is  ordered  and  adjudged  by  the  court 
that  the  judgment  of  said  Circuit  Court  for  the  county  of  Hillsdaleho. 
and  the  same  is  hereby  reversed  and  vacated,  and  that  the  said 
defendant-appellant  do  recover  of  and  from  the  said  plaintiff-appellee 
costs,  to  be  taxed,  and  have  execution  therefor,  and  that  the  cause 
be  remanded  to  the  court  below  for  a  new  trial. 
State  of  Michigan,  ss. 

I,  Charles  C.  Hopkins  {concluding  as  in  Form  No.  8J^78). 

XI.  MANDATE. 

1.  From  Federal  Court. 

a.  To  Federal  Court. 

Form  No.  84  8i.> 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America,  to  the  Honorable 
Judge  of  the  District  (or  Circuit)  Court  of  the  United  States  for 
the  District  of  Indiana,  Greeting: 

Whereas,  lately  in  the  District  (or  Circuit')  Court  of  the  United 
States  for  the  district  o(  Indiana,  before  you,  in  a  cause  between  fohn 
Doe,  plaintiff  in  error,  d^n^  Richard  Roe,  defendant  in  error;  the  judg- 
ment of  the  said  District  (or  Circuit)  Court  was  in  the  following 
words,  to  wit:  {Here  set  forth  the  judgment  of  the  District  or  Circuit 
Court)  as  by  the  inspection  of  the  transcript  of  the  record  of  the 
said  District  (or  Circuit)  Court,  which  was  brought  into  the  Supreme 
Court  of  the  United  States,  by  virtue  of  a  writ  of  error  agreeably  to 
the  acts  of  congress  in  such  case  made  and  provided,  fully  and  at 
large  appears. 

And  whereas,  in  the  present  term  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight,  the  said  cause  came 
to  be  heard  before  the  said  Supreme  Court,  on  the  said  transcript  of 
the  record,  and  was  argued  by  counsel ;  on  consideration  whereof  it  is 
the  opinion  of  this  court,  that  {Here  set  forth  the  opinion  of  the 
Supreme  Court). 

1.  Consult,  generally,  the  list  of  statutes  and  rules  cited  supra,  note  i,  p.  712. 
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You,  therefore,  are  hereby  commanded,  that  such  further  proceed- 
ings be  had  in  said  cause,  in  conformity  to  the  opinion  and  judgment 
of  this  court  as  according  to  right  and  justice,  and  the  laws  of  the 
United  States,  ought  to  be  had,  the  said  writ  of  error  notwithstanding. 
Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
United  States,  the  tenth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight. 
(seal)  James  Brown, 

Clerk  of  the  Supreme  Court  of  the  United  States. 

b.  To  State  Court. 

Form  No.  8482. 

(Precedent  in  Davis  v.  Packard,  10  Wend.  (N.  Y.)  53.)' 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America,  to  the  President  of 
the  Senate  of  the  state  of  New  York,  the  Senators,  Chancellor  and 
Justices  of  the  supreme  court  of  the  said  state,  being  the  judges 
of  the  court  for  the  trial  of  impeachments  and  the  correction  of 
errors,  holden  in  and  for  the  said  state  oi  New  York,  Greeting. 
Whereas  lately  in  the  court  for  the  trial  of  impeachments  and  the 
correction  of  errors,  holden  in  and  for  the  state  of  Ne7v  York,  before 
you,  or  some  of  you,  in  a  cause  between  Charles  A.  Davis,  plaintiff  in 
error,  and  Isaac  Packard,  Henry  Disdier  and  William  Morphy,  defend- 
ants in  error,  the  judgment  of  the  said  court  for  the  trial  of  impeach- 
ments and  correction  of  errors  was  in  the  following  words,  to  wit: 
"  Therefore  it  is  considered  by  the  said  court  for  the  correction  of 
errors,  that  the  judgment  of  the  supreme  court  aforesaid  be  and  the 
same  is  hereby  in  all  things  affirmed.  It  is  further  considered,  that 
the  said  defendants  in  error  recover  against  the  plaintiff  in  error 
their  double  costs  according  to  the  statute  in  such  case  made  and 
provided,  to  be  taxed,  in  defending  the  writ  of  error  in  this  cause, 
and  also  interest  on  the  amount  recovered  by  way  of  damages,"  as 
by  the  inspection  of  the  transcript  of  the  record  of  the  said  court 
for  the  trial  of  impeachments  and  correction  of  errors,  which  was 
brought  into  the  supreme  court  of  the  United  States,  by  virtue  of  a  writ 
of  error  agreeably  to  the  act  of  congress  in  such  case  made  and  pro- 
vided, fully  and  at  large  appears.  And  whereas,  in  the  present  term 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-three,  the  said  cause  came  on  to  be  heard  before  the  said 
supreme  court,  on  the  said  transcript  of  the  record,  and  was  argued 
by  counsel :  On  consideration  whereof,  it  is  the  opinion  of  this  court;^ 
that  the  plaintiff  in  error,  being  consul-general  of  the  king  of  Saxony, 
exempted  him  from  being  sued  in  the  state  court,  by  reason  whereof 
the  judgment  rendered  by  the  court  for  the  trial  of  impeachments 
and  correction  of  errors  is  erroneous.  Whereupon  it  is  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  said  court  for  the  trial 
of  impeachments  and  correction  of  errors  be,  and  the  same  is  hereby 
reversed,  and  that  this  cause  be,  and  the  same  is  hereby  remanded 

1.  Consult,  generally,  the  list  of  statutes  and  rules  cited  supra,  note  i,  p.  712. 
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to  the  said  court,  with  directions  to  conform  its  judgment  to  the 
opinion  of  this  court.  You  therefore  are  hereby  commanded,  that 
such  further  proceedings  be  had  in  said  cause,  as  according  to  right 
and  justice  and  in  conformity  to  the  opinion  and  judgment  of  said 
supreme  court  of  the  United  States  and  the  laws  of  the  United  States 
ought  to  be  had,  the  said  writ  of  error  notwithstanding. 

Witness,  the  honoroXAe  John  Mafshall,  chief  justice  of  said  supreme 
court,  the  second  Monday  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty^three. 

[(^^igned  and  sealed  as  in  Form  No.  SJfSl.^Y 

2.  From  State  Court. 

Form  No.  8483.' 

Commonwealth  of  Massachusetts. 

Supreme  Judicial  Court. 
Suffolk,  ss. 

To  the  Honorable  the  Judge  of  the  Superior  Court  for  the  county 
of  Suffolk,  Greeting: 

Whereas,  lately  in  the  said  Superior  Court,  in  a  cause  between 
John  Doe,  plaintiff,  diXid  Richard  Roe,  defendant,  the  judgment  of  the 
said  Superior  Court  entered  in  said  cause  was  in  the  words  following; 
to  wit,  i^Here  state  the  judgment  of  the  Superior  Court'),  as  fully  and 
at  large  appears  by  the  inspection  of  the  transcript  of  the  record  of 
said  Superior  Court,  which  was  brought  into  this  court  by  virtue  of  a 
writ  of  error  therefrom,  agreeably  to  the  statutes  of  said  common- 
wealth made  and  provided; 

And  whereas  the  said  cause  in  error,  wherein  Richard  Roe  was 
plaintiff  in  error  and  John  Doe  was  defendant  in  error,  came  on  to 
be  heard  before  the  Supreme  Judicial  CoviVt  for  the  commonwealth, 
and  was  argued  by  counsel,  and  its  rescript  has  been  duly  trans- 
mitted to  this  court: 

On  consideration  thereof,  and  in  accordance  with  said  rescript. 

It  is  now  here  ordered  and  adjudged  that  (^Here  state  the  order  and 
judgment  of  the  Supreme  Judicial  Court). 

And  it  is  further  ordered  that  said  cause  be  remanded  to  the  said 
Superior  Court  for  further  proceedings,  in  accordance  with  the 
judgment  of  said  Supreme  Judicial  Court  in  said  cause  above  set 
forth. 

And  the  same  is  hereby  remanded  to  said  Superior  Court,  in  order 
that  such  judgment  and  proceedings  may  be  had  in  said  cause  as  of 
right  and  according  to  law  ought  to  be  had  and  done  therein. 

Witness  Walbridge  A.  Field,  Esquire,  Chief  Justice  of  said  court, 
this /<?«M  day  of  y//«^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight. 

(seal)  James  Brown,  Clerk. 

1.  The  matter  to  be  supplied  within  2.  Consult,  generally,  the  list  of  stat- 
[  ]  will  not  be  found  in  the  reported  utes  and  rules  cited  supra,  note  i,  p. 
case.  712. 
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Form  No.  8484.' 

The  'YtxrxX.oxy  oi  New  Mexico,  to  the  District  Court  sitting  within 
and  for  the  County  of  Santa  Fe,  Greeting: 

Whereas,  in  a  certain  cause  lately  pending  before  you,  wherein 
John  Doe  was  plaintiff  and  Richard  Roe  was  defendant,  by  your  con- 
sideration in  that  behalf,  judgment  was  entered  against  the  said 
Richard  Roe;  and  whereas,  the  said  cause  and  judgment  were  after- 
wards brought  into  our  Supreme  Court  for  review  by  Richard  Roe^ 
whereupon  such  proceedings  were  Hiad  in  said  Supreme  Court  that  at 
iht  July,  iS98,  term  thereof,  on  the  tenth  day  of  said  term,  the  same 
being  the  tenth  day  oi  Ju/y,  iS98,  it  was  considered  that  the  judgment 
aforesaid,  by  you  in  form  given,  be  reversed  (or  affirmed^  and  that 
the  said  cause  be  remanded  to  you  with  directions  to  {^Here  state 
fully  the  directions  to  be  followed  by  the  District  Court'). 

Now,  therefore,  you  are  hereby  commanded  to  reinstate  said 
cause  upon  your  docket  and  (^Here  state  the  proceeding  directed  to  be 
taken). 

Witness,  the  Honorable  Thomas  M.  Cooley,  Chief  Justice  of  the 
Supreme  Court  of  the  Territory  of  New  Mexico,  and  the  seal  of  said 
court,  this  fifteenth  day  oi  July,  a.  d.  18^^. 

(seal)  James  Brown,  Clerk. 

1.  Consult,  generally,  the  list  of  statutes  and  rules  cited  supra,  note  i,  p.  7I2> 
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By  Robert  A.  Sherlock. 

I.  Criminal  prosecution,  781. 

1.  For  Escape,  781. 

a.  Against  Prisoner,  781. 

(i)  Actually  Escaping,  782. 

(2)  Attempting  to  Escape,  783. 
b^  Against  Officer,  784. 

(i)  For  Negligently  Suffering  Escape,  784. 

(2)  For  Voluntarily  Suffering  Escape,  787. 
C.  Against  Person  Other  than  Prisoner  or  Officer,  789. 

(i)  For  Aiding  in  Escape,  789. 

(2)  For  Conveying  Tools,  etc.,  to  Prisoner,  793. 

(3)  For  Concealing  Prisoner  After  Escape,  795. 

2.  For  Rescue,  796. 

a.  Of  Persons,  796. 

b.  Of  Personal  Property,  799. 

II.  CIVIL  ACTION  AGAINST  OFFICER  FOR  SUFFERING  ESCAPE,  799. 
III.  ESCAPE  WARRANT,  803. 

I.  CRIMINAL  PROSECUTION. 

1.  For  Escape. 

a.  Against  Prisoner.* 

1.  For  statutes  relating  to  the  offense  Iowa.  — Code  (1897),  §§  4897,  4898. 

of  escaping   or   attempting   to   escape  Kansas.  —  Gen.   Stat.  (1897),   c.    lOO, 

from  lawful  custody  see  as  follows,  to  §§  203-209. 

wit:  Kentucky.  —  Stat.    (1894),    §§     1232- 

Alabama.  —  Crim.     Code    (1896),    §§  1235,  1338. 

4705-4710.  Louisiana.  —  Rev.  Laws  (1897),  §  867. 

Arizona.  — '??^n.   Code  (1887),  §§  163,  Maryland.— 'P\x\i.  Gen.  Laws  (l 888), 

164.  art.  27,  §  81. 

Arkansas. — Sand.  &  H.  Dig.  (1894),  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

§§  1562,  1565.  219,  §  24,  c.  220,  §  50,  c.  221,  §§  36,  37; 

California.  —  Pen.    Code   (1897),    §§  Stat.  (1885),  c.  94,  §  2;  Stat.  (1894),  c. 

105-107.  260. 

Connecticut.  —  Gen.    Stat.    (1888),    §§  Michigan. —  How.  Anno.  Stat.  (1882), 

1489,  1491-1495.  §§  9258,  9661-9663,  9782,  9860. 

District  of  Columbia.  —  Comp.    Stat.  Minnesota. — Stat.  (1894),  i5§  6361, 6362. 

<i894),  c.  16,  §§  155,  156.  Mississippi.  —  Anno.  Code  (1892),  §§ 

Florida. —  Rev.    Stat.  (1892),  §  3078.  1075-1079. 

Georgia.  —  3  Code  (1895),  gg  314,  316.  Missouri. —  Rev.  Stat.  (1889),  §$5  3698- 

Idaho.  —  Rev.    Stat.   (1887),  §^6452-  3705. 

■6454.  Montana.  —  Pen.  Code  (1895),  §§  220- 

Indiana. — Horner' s^tat.  (1896),  §  2035.  222. 
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(1)  Actually  Escaping. 
Form  No.  8485. 

(2  Chit.  Cr.  L.  160.)' 
Middlesex.     The  jurors  for  our  lord  the  king  upon  their  oath  pre- 
sent,* that  Richard  Roe,  late  of  the  parish  of  St.  Martin  in  the  Fields., 


Nevada.  — Gen.  Stat.  (1885),  §§  4748, 

4752. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1051,  §  12,  p.  1839,  §  55. 

Ne7v  York.  —  Birds.  Rev.  Slat.  (1896), 
p.  1091,  §§  4,  5. 

North  Carolina.  -  Code  (1883),  §^ 
1021,  3455. 

North  Dakota.  —  Rev.  Codes  (1895), 
§55  6946-6949. 

Oklahoma.  —  Stat.  (1893),  §§  1975- 
1978. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  502,  §§  186,  187. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
276,  §§  13.  14,  c.  291,  §  9. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  6338-6341. 

Tennessee.  —  Code  (1896),  §  7552. 

Utah.  —  R&v.   Stat.   (1898),    t|§   4114, 

4115- 

Virginia.  —  Code  (1887),  §§  3754- 
3756,  4174. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7207. 

West  Virginia.  —  Code  (1891),  c.  147, 

§^  II,  12. 

Wisconsin.  —  Stat.    (1898),    §§    4490, 

4495,  4496. 

Requisites  of  Indictment,  etc.  —  Gener- 
ally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments;  Infor- 
mations; Criminal  Complaints,  vol.  5, 
p.  930.  The  indictment  is  sufi5cient,  if 
it  employs  the  phraseology  of  the  stat- 
ute creating  the  offense.  State  v.  John- 
son, 93  Mo.  319. 

Prisoner  in  Lawful  Custody.  —  An  in- 
formation against  a  prisoner  for  escape 
from  the  custody  of  an  officer  while  en 
route  to  the  penitentiary  is  insufficient 
which  fails  to  allege  that  the  sheriff  has 
in  his  possession  a  certified  copy  of  the 
judgment  sentencing  defendant  to  the 
penitentiary.  State  v.  Hollon,  22  Kan. 
580.  But  where  the  indictment  charges 
that  defendant  was  confined  under  a 
judgment  and  order  by  a  particular 
court,  whose  jurisdiction  is  defined  by 
public  statute,  it  need  not  allege  that 
the  court  had  jurisdiction  to  commit 
him      State  v.  Whalen,  98  Mo.  222. 

Where  an    indictment   charged   that 


defendant  escaped  from  arrest  under 
an  indictment  against  him  and  another 
for  an  affray,  and  the  jury  found  by 
special  verdict  that  the  indictment  was 
for  an  assault  and  battery  upon  the 
other:  held  not  a  material  variance, 
since  the  gravamen  of  the  charge  was 
the  escape  from  custody,  and  sinte, 
further,  one  may  be  convicted  of  an 
assault  and  battery  under  a  bill  charg- 
ing an  affray  by  mutual  fighting.  State 
V.  Brown,  82  N.  Car.  585. 

Did  Escape.  —  In  an  indictment  for 
an  escape,  it  is  sufficient  to  set  out  that 
the  prisoner  did  escape,  and  this  may 
be  expressed  by  other  words  besides 
"'  exivetad  largum."  State  z/.  Maberry, 
3  Strobh.  L.  (S.  Car.)  144. 

Precedents.  —  In  State  v.  Murphy.  10 
Ark.  74,  an  indictment  was  held  suf- 
ficient in  the  following  form,  to  wit: 

"The  grand  j-urors  *  *  *  do  present 
that  Westley  Murphy,  late  *  *  *  on  the 
sixteenth  day  of  October,  A.  D.  1^48,  which 
said  Westley  Alurphy  had  been  before 
them,  to  wit:  on  the  fifth  day  of  Sep- 
tember, A.  D.  iS^j,  by  the  consideration 
and  judgment  of  the  Circuit  Court  of 
Johnson  county,  at  and  during  the  term 
thereof  which  was  begun  and  held  at 
the  Court  house  in  the  town  of  Clarks- 
ville  in  said  county  ol  Johnson  and  State 
aforesaid,  on  xhe  first  Monday  after  the 
fourth  Monday  in  August,  it  being  the 
first  day  of  September  in  the  year  last 
aforesaid,  lawfully  convicted  and  sen- 
tenced to  imprisonment  in  the  Jail 
and  Penitentiary  house  of  the  State  of 
Arkansas  for  the  term  and  period  of 
five  years,  commencing  on  the  said 
fifth  day  of  September  in  the  year  last 
aforesaid,  for  the  crime  of  larceny,  and 
in  pursuance  thereof  was  then  under- 
going confinement  in  said  jail  and 
penitentiary  house,  with  force  and  arms 
in  the  county  of  Pulaski  aforesaid, 
feloniously,  wilfully  and  unlawfully, 
did  escape  from  such  confinement  in 
said  jail  and  penitentiary-house  there 
situate,  contrary  to  the  form  of  the 
Statute,"  etc. 

See  other  forms  as  follows,  to  wit: 
2  Chit.  Cr.  L.  158,  160,  162;  2  Rev.. 
Swift's  Dig.  836,  837. 

1.  See  supra,  note  i,  p.  781. 
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in  the  county  of  Middlesex^  yeoman^  on  the  tenth  day  of  November^ 
A.  D.  1787,  at  the  parish  aforesaid,  in  the  county  aforesaid,  was 
arrested,  imprisoned,  and  detained  in  the  gaol  of  our  said  lord  the 
king,  in  and  for  the  county  of  Middlesex,  situate  at  the  parish  afore- 
said, in  the  county  aforesaid,  for  a  certain  felony  by  him  committed,, 
that  is  to  say,  for  feloniously  stealing,  taking,  and  carrying  away  one 
black  gelding,  the  property  of  yic/;«  Z>^^,  of  the  value  of  i.30,  and 
that  he  the  said  Richard  Roe,  on  the  tenth  day  of  December,  a.  d.  1787 y 
at  the  parish  aforesaid,  in  the  county  aforesaid,  with  force  and  arms, 
the  aforesaid  gaol  of  our  said  lord  the  king,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  feloniously  did  break,  and  thereby  did  then 
and  there  escape  from  and  out  of  said  gaol,  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 

Form  No.  8486. 

(Precedent  in  State  v.  Fletcher,  32  Vt.  427.)' 

[State  of  Vermo?it,  \ 
Washington  County,  f 
Be  it  remembered  that  at  the  County  Court,  begun  and  holden  at 
Montpelier,  within  and  for  the  county  of  Washington,  on  the  last  Tuts- 
day  Q>i December,  a.  d.  \%58;  —  The  grand  jurors  within  and  for  the 
body  of  the  county  of  Washington  aforesaid,  now  here  in  court  duly 
impaneled  and  sworn,  upon  their  oaths  present,  that  George  C. 
Fletcher,  of  Mojitpelier  aforesaid]^  on  the  10th  of  November,  iS58, 
was  a  prisoner  confined  in  the  common  jail  at  Irasburgh,  in  Orleans 
county,  by  and  under  the  authority  of  the  State  of  Vermont,  and  then 
and  there,  well  knowing  the  premises,  with  force  and  arms,  unlaw- 
fully did  break  open  and  counsel,  aid  and  assist  divers  other  ill  dis- 
posed persons  (to  the  jurors  aforesaid  as  yet  unknown)  in  breaking 
open  the  jail  aforesaid,  while  the  said  George  C.  Fletcher  was  a 
prisoner  therein,  as  aforesaid;  thereby  enabling  the  said  George  C. 
Fletcher  to  escape  from  the  said  jail  and  to  go  at  large  whithersoever 
he  would;  and  whereby  the  said  George  C.  Fletcher  did  escape  from 
the  said  jail,  and  go  at  large  whithersoever  he  would,  contrary  to  the 
form,  force  and  effect  of  the  statute,  [and  against  the  peace  and  dig- 
nity of  the  state.] 2 

(2)  Attempting  to  Escape. 

Form  No.  8487. 

(Precedent  in  State  v.  Johnson,  93  Mo.  319.)^ 
[State  of  Missouri,  \  In  the  Cole  Circuit  Court, 


County  of  Cole.        \      '     October  Term,  a.  d.  \\ 

The  grand  jurors  for  the  state  of  Missouri  impaneled,  sworn  and 

charged  to  inquire  within  and  for  the  body  of  the  county  of  Cole,  and 

1.  Thisindictment  was  held  to  charge     case,  but  have  been  added  to   render 
an  offense  undera  statute  substantially     the  form  complete. 

the  same  as  Vt.   Stat.    (1894),  §   5094.  3.  This  indictment  is  sufficient  under 

See  also  supra,  note  i,  p.  781.  Mo.  Rev.  Stat.  (1889),  §  3707.     See  also. 

2.  The   words  and   figures   enclosed  supra,  note  i,  p.  781. 
by  [  ]  will  not  be  found  in  the  reported 
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state  of  Missouri^  upon  their  oaths  present]^  that  heretofore,  to  wit: 
on  the  twenty-third  day  of  February,  iS83,  at  the  county  aforesaid, 
y.  B.  Johnson,  Robert  Jennings,  John  Williams,  David  Taylor,  Perry 
Martin  and  Lloyd  Anderson  were  each,  and  all  of  them,  convicts,  and, 
as  such,  lawfully  imprisoned  in  the  penitentiary  of  the  state  of  Mis- 
souri, there  and  then  situate,  according  to  the  statute  in  such  cases 
made  and  provided,  for  a  term  less  than  life,  and  that  the  said  J.  R. 
Johnson,  Robert  Jennings,  John  Williams,  David  Taylor,.  Perry  Martin 
and  Lloyd  Anderson,  and  each  of  them,  did,  then  and  there,  feloni- 
ously, wilfully  and  maliciously  jointly  attempt,  by  force  and  violence 
to  certain  persons,  to  wit:  W.  B.  Vanhorn,  Walton  Piatt  and  R.  S. 
Tarleton,  the  said  W.  B.  Vanhorn,  Walton  Piatt  and  R.  S.  Tarleton 
being  then  and  there  the  lawful  guards  and  keepers  of  the  aforesaid 
convicts,  to  effect  their  escape  from  such  imprisonment,  against  [the 
peace  and  dignity  of  the  state,  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

Thomas  H.  Benton, 
Prosecuting  Attorney.]* 

•  b.  Against  Officer. 

(1)  For  Negligently  Suffering  Escape.* 


1.  The  words  and  figures  enclosed  by 
[  ]  will  not  be  found  in  the  reported  case, 
but  have  been  added  to  make  the  form 
complete. 

2.  For  statutes  making  it  an  offense  for 
an  officer  having  the  lawful  custody  of 
a  prisoner  negligently  to  suffer  him  to 
escape  see  as  follows,  to  wit: 

Alabama.  —  Crim.  Code  (1896),  §§ 
4702-4704. 

Arizona.  —  Pen.  Code  (1887),  ^  166. 
Florida.— R&\.  Stat.  (1892),  §  2589. 
Kentucky. — Stat.  (1894),  §  1339. 
Maine.  —  Rev.    Stat.    (1883),    c.   122, 

§15. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
205,  §  19. 

Michigan.  —  How.  Anno.  Stat.  (1882). 
§  9248. 

Mississippi.  —  Anno.  Code  (1892),  § 
1080. 

Nebraska. — Comp.  Stat.  (1897),  §  5179. 

Nevada.  —  Gen.  Stat.  (1885),  §   1701. 

New  Hampshire.  —  Pub.  Stat.  (l8gi), 
c.  280,  §  15. 

New  Mexico.  — Comp.  Laws  (1897),  § 
1200. 

North  Carolina.  —  Code  C1883),  §  1022. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1836. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  502,  §  190. 

A kode  Island.  —  Gen.  Laws  (1896),  c. 
276,  §  9- 


Texas.  — Pen.  Code  (1895),  arts.  219- 
221. 

Vermont.  —  Stat.  (1894),  §  5099. 

Virginia.  —  Code  (1887),  ^  3753. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  5^  7206. 

IVest  Virginia.  —  Code  (1891),  c.  147, 
§10. 

Wisconsin.  —  Stat.  (1898),  §  4486. 

Wyoming.  —  Rev.  Stat.  (1887),  §  952. 

Bequisites  of  Indictment,  etc.  —  Gener- 
ally.  —  For  the  formal  parts  of  an  in- 
dictment, information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments;  Infor- 
mations; Criminal  Complaints,  vol.  5, 
p.  930. 

Negligently. — Voluntary  and  negli- 
gent escape  are  made  distinct  offenses 
by  the  statute;  accordingly,  an  indict- 
ment charging  that  the  defendant "  wil- 
fully and  negligently "  permitted  an 
escape  is  obnoxious  to  the  objection  of 
duplicity.  State  v.  Dorsett,  21  Tex. 
656. 

Under  an  indictment  against  a  sheriff 
for  a  negligent  escape,  a  conviction  may 
be  had  on  proof  of  voluntary  escape, 
because  the  latter  necessarily  includes 
the  former.     Nail  v.  State,  34  Ala.  262. 

Description  of  Officer.  —  It  is  not  a 
valid  objection  to  an  indictment  for  an 
escape  that  the  defendant  who,  al- 
though  not    formally   appointed    and 
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Form  No.  8488. 

(2  Chit.  Cr.  L.  178.)' 

(Commencing  as  in  Form  No.  8Jf.85,  and  continuing  down  to  *)  that  on 
the  tenth  day  of  May,  a.  d.  1783,  at  the  parish  of  St.  Martins  in  the 
Fields,  in  the  county  of  Middlesex  aforesaid,  one  John  Smith  was 
brought  by  one  John  Brown,  then  being  one  of  the  constables  of 
the  same  parish,  before  Aaron  Coles,  esquire,  then  and  yet  being  one 
of  the  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace 
of  our  said  lord  the  king  and  for  the  said  county  of  Middlesex,  and 
also  to  hear  and  determine  divers  felonies,  trespasses  and  other  mis- 
demeanors, in  the  said  county  committed;  and  the  %2ii6.  John  Smith 
then  and  there  was  charged  by  one  Deborah  Tate,  spinster,  upon  the 
oath  of  the  said  Deborah  Tate  with  having  feloniously  ravished  the 
said  Deborah  Tate,  and  had  carnal  knowledge  of  her  body  against 
her  will,  and  that  the  said  John  Smith  then  and  there  was  examined 
before  the  said  Aaron  Coles,  the  justice  aforesaid,  touching  the  afore- 
said offense  of  him  as  above  charged,  upon  which  the  said  Aaron 
Coles,  so  being  then  such  justice  of  the  peace  as  aforesaid,  did  then 
and  there  make  a  certain  warrant  under  his  hand  and  seal,  in  due 
form  of  law  bearing  date  the  tenth  day  of  May,  in  the  year  last  afore- 
said, directed  to  the  keeper  of  Newgate,  or  his  deputy,  commanding 
him  the  said  keeper  or  his  deputy  that  he  should  receive  into  his 
custody  the  said  Joh^i  Smith,  brought  before  him  and  charged  upon 
the  oath  of  the  said  Deborah  Tate,  with  the  premises  above  specified, 
and  the  said  Justice  by  the  aforesaid  warrant  did  command  of  the 
keeper  of  Newgate,  or  his  deputy  to  safely  keep  him  there  until  he 
by  due  course  of  law  should  be  discharged,  which  said  warrant  after- 
wards, to  wit,  on  the  tenth  day  of  May  in  the  year  aforesaid  was 
delivered  to  the  said  John  Brown,  then  and  there  being  one  of  the 
constables  of  the  same  parish  as  aforesaid,  then  and  there  having  the 
•  said  John  Smith  in  custody  for  the  cause  aforesaid,  and  the  said  John 
Broivn  was  then  and  there  required  and  commanded  by  the  said 
Aaron  Coles,  the  aforesaid  justice,  immediately  to  convey  the  said 
John  Smith  to  the  said  gaol  of  Newgate,  and  to  deliver  him  the 
said  John  Smith  to  the  keeper  of  the  said  gaol  or  his  deputy,  together 
with  the  warrant  aforesaid,  and  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  John  Broivn,  late  of  the 
parish  of  St.  Martins  in  the  Fields  aforesaid,  baker,  afterwards  on  the 
tenth  day  of  May  in  the  year  aforesaid,  then  as  aforesaid  being  one  of 
the  constables  of  the  said  parish,  and  then  having  the  said  John  Smith 
in  his  custody  for  the  cause  aforesaid  at  the  parish  of  St.  Martins  in 
the  Fields  aforesaid,  the  said  John  Smith  out  of  the  custody  of  him 
the  said  John  Brown  unlawfully  and  negligently  did  permit  to  escape 

qualified  as  a  constable,  had  assumed  county  convict,  and   the  indictment  is 

to   act    as    such,  was   charged    therein  sufficient  if  it  pursues  substantially  the 

within  negligence  as  a  lawful  constable,  form  prescribed  for  a  negligent  escape 

State  V.  Maberry,  3  Strobh.  L.  (S.  Car.)  by  an  officer.     Smith  v.  State,  76  Ala. 

144.  69. 

Against  Hirer  of  Convict. — An  indict-  Precedents.  —  For   other   forms   see  2 

ment  for  a   negligent   escape  may   be  Chit.  Cr.  L.  175,  177,  181. 

maintained    against     the    hirer    of    a  1.  See  supra,  note  2,  p.  784. 
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and  go  at  large  whithersoever  he  would,  whereby  the  said  John  Smith 
did  then  and  there  escape  and  go  at  large  whithersoever  he  would, 
to  wit,  at  the  parish  of  St.  Martins  in  the  Eields  aforesaid,  to  the  great 
hindrance  of  justice,  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace  {concluding  as  in  Form  No.  8J^85). 

Form  No.  8489. 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  65.)' 

The  State  of  Alabama.  )  ^.       . .  ^       ^    n  *  u     n-    ^     ono 
n  ,  r^       ^  y  Circuit  Court,  October  lerm,  i89<5. 

Dale  County.  \  '  ' 

The  grand  jury  of  said  county  charge  that,  before  the  finding  of 
this  indictment  *  y^^«  Lynch,  while  jailer  of  said  county,  having  the 
legal  custody  of  one  Eichard Roe,  ^ho  W3i^  convicted  of  grand  lar- 
ceny, negligently  suffered  the  szxA  Richard  Eoe  to  escape,  against  the 
peace  and  dignity  of  the  State  of  Alabama. 

Daniel  Webster,  Solicitor  of  the  Third  Circuit. 

Form  No.  8490. 
(Precedent  in  Martin  v.  State,  32  Ark.  125.)' 

[Faulkner  Circuit  Court. 
The  State  of  Arkansas  ) 
against  > 

/.  E.  Martin.^       ) 

The  grand  jurors  oi  Faulkner  County,  in  the  name  and  by  the 
authority  of  the  State  [of  Arkansas,']'^  accuse  J.  E.  Martin  of  the 
crime  of  negligent  escape  committed  as  follows,  viz:  The  said  /.  E. 
Martin,  on  the  13th  day  oi  September,  iS76,  in  the  county  and  State 
aforesaid,  then  being  the  Sheriff  of  said  County  of  Faulkner,  and 
having  the  lawful  custody  of  J^.  E.  Rhea  under  and  by  virtue  of  a 
warrant  issued  by  A.  F.  Livingston,  [a  justice  of  the  peace  in  and  for 
said  county  and  State,]*  upon  charge  of  a  felony,  which  said  warrant 
was  delivered  to  said  J.  E.  Martin,  as  Sheriff,  as  aforesaid,  to  appre- 
hend said  J.  E.  Rhea  and  bring  him  before  said  [justice  of  the  peace]* 
to  be  dealt  with  according  to  law;  and  sdi\(\ /.  E.  Martin,  as  such 
Sheriff,  having  arrested  said  J.  E.  Rhea,  in  pursuance  of  said  war- 
rant, and  so  having  said  /.  E.  Rhea  in  his  lawful  custody  for  the  cause 
aforesaid,  at  [the  county  aforesaid],^  the  saidy. -£".  Rhea  out  of  the 
custody  of  him,  the  said  J.  E.  Martin,  unlawfully  and  negligently, 
did  permit  to  escape  and  go  at  large  whithersoever  he  would  to  the 
hindrance  of  justice,  and  against  the  peace  [and  dignity  of  the  State 
of  Arkansas. 

J.  C.  Barrott),  Prosecuting  Attorney.]' 

1.  Alabama.  —  Crim.  Code  (i8g6),  §  been  added  to  render  the  form  com- 
4702.     See  also  JM/ra,  note  2,  p.  784.  plete. 

2.  While  negligent  escape  is  not  made  4,  The  indictment  given  in  the  re- 
an  offense  by  statute  in  Arkansas,  iX.  port  was  held  to  be  demurrable  because 
was  held  that  the  offense  is  indict-  A.  F.  Livingston  was  described  as  a 
able  at  common  law.  See  also  supra,  "  magistrate,"  without  an  allegation 
note  2,  p.  784.  that  as  such  he  had  authority   to  issue 

3.  The  words  enclosed  by  []  will  not  a  warrant.  But  the  court  expressly 
be  found  in  the  reported  case,  but  have  decides  that  had  the  indictment  alleged 
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Form  No.  8491. 

(Precedent  in  State  v.  Baldwin,  80  N.  Car.  390.)' 

\North  Carolina,  )  Superior  Court. 
Macon  County.  (  T^a// Term,  a.  d.  187^.]^^ 
The  jurors  [for  the  state  upon  their  oath]  2  present,  that  at  spring 
term,  i876,  of-  the  superior  court  of  Macon  county,  one  William  A. 
Shepherd  and  one  Henry  IV.  Watson,  charged  with  the  murder  of  one 
yames  P.  Luckey,  were  duly  committed  to  the  care  and  custody  of 
J.  A.  Baldwin,  he  the  said  Baldwin  then  and  still  being  keeper  of 
the  common  jail  of  said  county,  there  to  be  kept  and  imprisoned  in 
the  jail  aforesaid  until  further  proceedings  be  had  in  pursuance  of 
law.  And  the  jurors  [aforesaid,  upon  their  oath  aforesaid]^  do  fur- 
ther present,  that  whilst  the  said  Shepherd  and  Watson  were  in  the 
custody  of  said  Baldwin,  as  such  keeper  of  the  common  jail  as  afore- 
said, on  the ^rst  of  October,  iS77,  in  the  county  aforesaid,  he  the  said 
Baldwin  as  keeper  aforesaid,  unlawfully,  negligently  and  contemptu- 
ously did  permit  and  suffer  the  said  Shepherd  and  Watson  to  escape 
and  go  at  large  [against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state. 

John  Adams,  Solicitor. ]2 

(2)  For  Voluntarily  Suffering  Escape.^ 


that  Livingston  was  "a  justice  of  the 
peace,  the  jurisdiction  would  have  ap- 
peared from  the  other  allegations." 
The  court,  at  page  130,  says:  "  The 
indictment  seems  to  be  substantially 
good,  except  in  alleging  the  warrant  of 
arrest  to  have  been  issued  by  a  '  magis- 
trate.' "  The  words  enclosed  by  [  ] 
have  accordingly  been  substituted  for 
the  word  "  magistrate." 

1.  This  indictment  was  held  to  be 
sufficient.  See  N.  Car.  Code  (1883),  § 
1022;  also  supra,  note  2,  p.  784. 

2.  The  words  and  figures  enclosed  by 
[  ]  will  not  be  found  in  the  reported 
case,  but  have  been  added  to  render 
the  form  complete. 

3.  For  statutes  making  it  an  offense 
for  one  having  the  lawful  custody  of  a 
person  charged  with  crime  voluntarily 
to  suffer  such  person  to  escape  see  as 
follows,  to  wit: 

Alabama.  —  Crim.  Code  (1886),  §§ 
4699,  4700. 

Arkansas  —  Sand.  &  H.  Dig.  (1894), 
§§  1566,  1567,  1570. 

California.  — Pen.  Code  (1897),  §  108. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
S§  1285,  1286,  1291,  3421. 

Florida.  —  Rev.  Stat.  (1892),  §§  2588, 
3076. 

Georgia.  —  3  Code  (1895),  §  317. 

Idaho.  — Rc\.  Stat.  (1887),  §  6455. 


Illinois.  —  Starr  &  C.  Anno.  Stat. 
(i8g6),  c.  38,  pars.  184-186. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
2027,  2028,  2032. 

Iowa.  —  Code  (1897),  §§  4891-4893. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100,  §§ 
210,  211. 

Kentucky.  —  Stat.  (1894),  §  1237. 

Maine.  —  Rev.  Slat.  (1883),  c.  122,  § 
14,  c.  140,  §  33. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  81. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
205,  §  18,  c.  221,  §  38. 

Michigan.  —  How.  Anno.  Stat.  (1882), 

§§8857,9247. 

Mittnesota. — Stat.  (1894),  §§6365,  6388. 

Mississippi. — Anno.  Code  (1892),  §§ 
1073,  1074,  1080. 

Missouri.  —  Rev.  Stat.  (1889),  §§  3706, 
3707- 

Montana.  —  Pen.  Code  (1895),  §§  223, 

3095- 

A^ebraska.  —  Comp.  Stat.  (1897),  § 
6827. 

Nevada.  — G^n.  Stat.  (1885),  §§  1700, 
1701. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  2S0,  §  14. 

N^ew Jersey.  —  Gen.  Stat.  (1895),  p. 
1050,  §§  8,  9. 

New  Mexico. — Comp.  Laws  (1897), 
§  "99- 
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Form  No.  8492. 
(Ala.  Crim.  Code  (1896),  §  4923,  No.  go.)' 

{Commencing  as  in  Fortn  No.  8Jf89,  and  continuing  down  to  *)  John 
Lynch.,  while  sheriff  of  said  county,  having  the  legal  custody  of  one 
Richard  Roe,  who  was  charged  with  burglary  (or  indicted  for  robbery'), 
voluntarily  permitted  the  said  Richard  Roe  to  escape,  against  the 
peace  {concluding  as  in  Form  No.  SJfSO'). 

Form  No.  8493. 

(Precedent  in  Kavanaugh  v.  State,  41  Ala.  400.)' 

[{Caption  as  in  Form  No.  8Jf89.)Y 

The  grand  jury  of  said  county  charge,  that,  before  the  finding  of 
this  indictment,  Frank  Kavanaugh,  having  then  and  there  been 
specially  deputized  by  Augustus  H.  Johnson,  sheriff  of  the  county  and 
State  aforesaid,  to  hold  in  custody  one  Milton  Malone,  the  said 
Malone  being  then  and  there  charged  with  an  indictable  offense,  to- 


New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1091,  §  8. 

North  Carolina.  —  Code  (1883),  §  1022. 
North  Dakota.  —  Rev.   Codes  (1895), 

§§  6953-  6954. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6903. 

Oregon.  —  Hill's   Anno.   Laws  (1892), 

§1835. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  502,  §  189. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
276,  §  8. 

South  Carolina. — Crim.  Stat.  (1893), 
§  234. 

Tennessee.  —  Code  (1896),  §§  6679, 
6680,  7562, 

Texas.  —  Pen.  Code  (1895),  arts.  216- 
218. 

Utah.  —Rev.  Stat.  (1898),  §  4116. 

Vermont.  —  Stat.  (1894),  |  5098. 

Virginia.  —  Code  (1887),  §  3752. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7205. 

West  Virginia. — Code  (1891),  c.  147, 

§9- 

Wisconsin.  —  Stat.   (1898),   i^§  4485, 

4491- 

Wyoming.  —  Rev.  Stat.  (1887),  §§951, 

957. 

Bequisites  of  Indictment,  etc.  —  Gener- 
ally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments;  In- 
formations; Criminal  Co.mplaints, 
vol.  5,  p.  930. 

Reason  of  Custody.  —  An  indictment 
for  voluntarily  permitting  an  escape  is 
sufficient,  if  it  substantially  avers  that 
the  prisoner  was  in  custody  under  and 


by  virtue  of  a  judgment  of  conviction 
.for  an  offense,  naming  it.  Griffin  v. 
State,  37  Ark.  437. 

Wilfully.  —  Voluntary  and  negligent 
escapes  are  made  distinct  offenses  by 
the  statute.  Accordingly,  an  indict- 
ment charging  that  the  defendant 
"  wilfully  and  negligently"  permitted 
the  escape  is  obnoxious  to  the  objec- 
tion of  duplicity.  State  v.  Dorsett,  21 
Tex.  656. 

To  constitute  the  crime  of  voluntary 
escape,  the  act  must  be  done  not 
through  mistake  or  ignorance,  but 
malo  animo.  Meehan  v.  State,  46  N. 
J-  L.  355. 

Precedents.  —  See  other  forms  as  fol- 
lows: 2  Chit.  Cr.  L.  171,  173,  176, 
179,  180. 

1.  Alabama.  —  Crim.  ■  Code  (1896),  § 
4699.     See  also  supra,  note  3,  p.  787. 

2.  In  this  case  it  was  said  that  a 
special  deputy  employed  in  a  particular 
case  by  a  sheriff  is  a  mere  agent  of  his 
principal  in  the  particular  case,  and  is 
not  an  officer  within  the  meaning  of 
the  term  as  used  in  the  constitution; 
but  the  indictment,  conforming  sub- 
stantially to  the  form  prescribed  by 
the  statute,  was  held  sufficiently  defi- 
nite and  certain  to  authorize  a  convic- 
tion for  a  voluntary  escape,  whether 
defendant  was  an  officer  or  not.  In 
Andrews  v.  State,  78  Ala.  483,  how- 
ever, a  special  deputy  was  held  to  be 
an  officer,  the  court  declining  to  follow 
the  dictum  in  Kavanaugh  v.  State,  41 
Ala.  399. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 


788 


Volume  7. 


8493.  ESCAPE  AND  RESCUE.  8496. 

wit,  assault  with  intent  to  murder^  and  having  then  and  there  the 
legal  custody  of  said  Milton  Malone^  voluntarily  permitted  the  said 
Milton  Malone  to  escape;  against  the  peace  \{concluding  as  in  Form 
No.  <?^S>.)]^ 

Form  No.  8494. 

(Precedent  in  Bass  v.  State,  29  Ark.  143.)' 

\Garland  Circuit  Court. 
The  State  of  Arkansas  \ 
against  > 

Thomas  Bass.'^  \ 
The  grand  jury  of  Garland  county,  [in  the  name  and  by  the 
authority  of  the  state  of  Arkansas^  accuse  Thomas  Bass  of  the 
crime  of  permitting  and  conniving  at  the  escape  of  prisoners,  com- 
mitted as  follows,  viz:  *  The  said  Thomas  Bass,  on  the  IJfth  day  of 
March,  a.  d.  i875,  in  the  county  of  Garland,  state  aforesaid,  as 
constable  of  Hot  Spring  township,  having  in  lawful  custody  William 
Brown  and  George  Burrough,  prisoners,  by  virtue  of  a  warrant  or 
process  issued  by  a  legal  and  proper  officer,  did  then  and  there,  wilfully 
and  unlawfully  and  voluntarily,  suffer,  permit  and  connive  at  the 
escape  of  the  said  William  Brown  and  George  Burrough,  prisoners, 
from  his  custody,  and  permit  them  to  go  at  large,  against  the  peace 
and  dignity  of  the  state  of  Arkansas. 

[Thomas  D.  Randall,  Prosecuting  Attorney.]^ 

Form  No.  8495. 

(Precedent  in  Griffin  v.  State,  37  Ark.  439.)' 

[{Commencing  as  in  Form  No.  SJfiJf.,  and  continuing  down  to  *.)]^ 
That  said  George  W.  Griffin,  on  the  tenth  day  of  April,  1S8I,  in  the 
county  aforesaid,  being  then  the  sheriff  of  said  county,  and  having 
the  lawful  custody  of  one  Bud  Burns,  who  had  been  convicted  in 
the  Circuit  Court  within  and  for  said  county,  at  the  March  term, 
i8<9i,  of  said  court,  of  the  crime  of  Sabbath  breaking,  and  adjudged 
to  pay  a  fine  of  ten  dollars  with  cost  of  prosecution,  and  which  said 
fine  and  cost  on  said  tenth  day  of  April,  188I,  remained  unpaid, 
unlawfully  did  voluntarily  permit  the  said  Bud  Burns  to  go  at  large, 
contrary  to  the  statute  [{concluding  as  in  Form  No.  8J^9Ji)?i^ 

e.  Against  Person  Other  than  Prisoner  or  Ofltteer. 
(1)  For  Aiding  in  Escape* 

1.  The  matter  to  be  supplied  within  Alabama. — Crim.  Code  (1886),  §§  4701, 
[  ]  will  not  be   found  in  the  reported    4712,  4713. 

case,  but  has  been  added  to  render  the  Arizona.  —  Pen.  Code  (1887),  §  167. 

form  complete  Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

2.  See  supra,  note  3,  p.  787.  §  1561. 

3.  This  indictment  was  held  suffi-  California.  —  Pen.  Code  (i897),§  109. 
cient.     See  2\so  supra,  note  3,  p.  787.  Colorado.  —  Mills'  Anno.  Stat.  (1891), 

4.  For  statates  making  it  an  offense  to  §§  1290,  4181. 

aid  a  prisoner  in  an  escape  or  attempt  Connecticut.  —  Gen.  Stat.  .  {1888),  §§ 
to  escape  see  as  follows,  to  wit:  1490,  1497* 
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Florida,  —  Rev.   Stat.   (1802),  §  2591. 

Georgia.  — "i  Code  (1895),  §§  312,  313, 
315.  561. 

Idaho.  —  Rev.  Stat.  (1887),  g  6456. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  179. 

Indiana.  —  Horner's  Stat..  (1896),  §§ 
2029-2031. 

Iowa.  —  Code  (1897),  §§  2712,  4894- 
4896. 

Kansas. — Gen.  Stat.  (1897),  c.  100,  gi^ 
199-202. 

Kentucky. — Stat.  (1894),  §§  1233,  1239. 

Maine.  —  Rev.  Stat.  (1883),  c.  140,  § 
41,  c.  142,  i^  31. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
205,  §  17. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  9245,  9246,  9416,  9711,  9790. 

Minnesota.  —  Stat.  (1894),  §  6364. 

Mississippi. — Anno.  Code  (1892),  §§ 
1070,  1071. 

Missouri.  —  Rev.  Stat.  (1889),  §§ 
3695-3697. 

Montana.  —  Pen.  Code  (1895),  §  224. 

A'ebraska.  —  Comp.  Stat.  (1897),  §§ 
4182,  6828. 

Nevada.  —  Gen.  Stat.  (1885),  §  4658. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  280.  §§  9-13,  17. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
105 1,  §  13. 

New  Mexico.  —  Comp.  Laws  (1897), 
§§  1197,  1198. 

New  York.—'&ixAs.  Rev.  Stat.  (1896), 
p.  1091,1  7. 

North  Dakota.  — Rev.  Codes  (1895), 
§g  6951,  6952,  6993. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6904. 

Oklahoma. — Stat.  (1893),  §§  1979,  1982. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§§  1833,  1834,  p.  1962,  §  23. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  502,  g  188;  Laws  (1897),  p. 
201,  No.  163. 

South  Carolina. — Crim.  Stat.  (1893), 
§  233. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  g§  6342,  6345. 

Tennessee.— Code  (1896),  §§6681-6683. 
Texas.  —  Pen.  Code  (1895),  arts.  228- 
230. 

Utah.  —  Rev.  S^at.  (1898),  §  4117. 
Vermont.  —  Stat.  (1894),  5094. 
IVashington.  —  Ballinger's    Anno. 
Codes  «&  Stat.  (1897),  55  7204. 

IVest   Virginia. — Code  (1891),  c.  147, 

§8- 

Wisconsin.  —  Stat.  (1898),  §  4484. 

Wyoming.  — Rev.  Stat.  (1887),  §  955. 

Eequisites  of  Indictment,  etc.  —  Gener- 
ally. —  For    the     formal    parts    of     an 


indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Lndictments;  Infor- 
mations; Criminal  Complaints,  vol.  5, 
p.  930. 

Charge  Under  Which  Prisoner  was 
Held.  —  In  an  indictment  for  aiding  a 
prisoner  to  escape  from  jail,  it  must  be 
alleged  whether  the  prisoner  was  con- 
fined on  a  charge  of  felony  or  misde- 
meanor, the  character  of  the  offense 
charged  and  its  punishment  being  de- 
pendent according  to  the  statute  as  to 
whether  the  prisoner  was  confined  on  a 
charge  of  felony  or  misdemeanor. 
Trammel  v.  State,  ill  Ala.  77.  See 
also  Kyle  v.  State,  10  Ala.  236.  But  an 
indictment  for  aiding  in  the  escape  of 
a  prisoner,  who  was  in  the  custody  of  a 
sherifif  on  a  warrant  issued  on  an  in- 
dictment for  a  felony,  nfed  not  set  out 
the  latter  indictment,  it  being  sufficient 
to  merely  set  out  the  substance  of  the 
felony  for  which  the  prisoner  was  held 
to  answer.    Gunyon  v.  State,  68  Ind.  79. 

Acts  Done.  —  An  information  under 
section  177  of  the  Kansas  Crimes  act 
for  aiding  a  prisoner  to  escape  is  in- 
sufficient which  does  not  allege  the 
acts  done  by  the  defendant.  State  v. 
Lawrence,  43  Kan.  125. 

Intent.  —  An  indictment  for  aiding 
prisoners  to  escape  must  aver  that  the 
acts  done  were  with  intent  to  facilitate 
the  escape  of  such  prisoners.  Walker 
V.  State,  91  Ala.  32.  But  need  not  aver 
a  specific  intent  to  liberate  any  particu- 
lar prisoner,  though  a  general  intent 
to  liberate  must  exist.  Hurst  v.  State, 
79  Ala.  55. 

Defendant' s  Knowledge  of  Custody.  — 
An  information  for  aiding  a  prisoner  to 
escape,  drawn  under  section  177  of  the 
Kansas  Crimes  act,  is  insufficient  which 
does  not  allege  that  defendant  had 
knowledge  that  the  prisoner  was  in 
legal  custody.  State  v.  Lawrence,  43 
Kan.  125. 

Precedents.  — An  affidavit  drawn  under 
Horner's  Stat.  Ind.  (1896),  t^  2029,  is 
good  on  motion  in  arrest  of  judgment, 
although  the  manner  in  which  de- 
fendant aided  and  accomplished  the 
escape  of  the  prisoner  is  not  stated. 
Campton  v.  State,  140  Ind.  442.  The 
affidavit  'n  this  case  charged  "that 
James  Campton,  on  the  6th  day  of  May, 
189^,  at  and  in  the  county  of  Daviess, 
in  the  State  of  Indiana,  did  then  and 
there  feloniously  aid,  assist,  accom- 
plish, and  procure  the  escape  of  Logan 
Hodges  and  William  Cochran,  then  and 
there  prisoners  in  the  custody  ol  John 
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Form  No.  8496. 

(Precedent  in  Perry  v.  State,  63  Ga.  402.)' 

\Georgia,  Madison  County. 

The  grand  jurors,  selected,  chosen,  and  sworn  for  the  county  of 
Madison^  to  wit  {naming  the?n),  in  the  name  and  behalf  of  the  citizens 
of  Georgia,  charge,  and  accuse  y^.  A.  Perry  of  the  crime  of]^  aiding 
and  assisting  a  prisoner  in  an  attempt  to  escape;  [for  that  on  the 
10th  day  of  December,  a.  d.  i2>78\^  a  warrant  was  legally  issued  in  said 
county  against  one  Walker  C.  Perry  by  Reuben  T.  McGinnis,  J.  P., 
upon  the  affidavit  of  Lucy  F.  Mitiish  [of  said  county]^  upon  the  charge 
of  an  attempt  to  commit  a  rape  [upon  her  the  said  Lucy  F.  Minish'^ 
and  afterwards,  [to  wit,  on  the  10th  day  of  December,  a.  d.  i87<?,  in 
the  county  aforesaid]^  the  said  Walker  C.  Perry  was  arrested  by 
John  B.  McGinnis,  constable  [in  and  for  said  county,  j^  and  was  taken 
into  custody  and  legally  held  under  and  by  virtue  of  said  warrant  by 
said  constable.  And  afterwards,  to  wit:  on  the  lOih  day  of  December, 
A.  D.  1 87^,  in  the  county  aforesaid,  and  while  the  said  constable  was 
bringing  the  said  Walker  C.  Perry  before  the  said  Reuben  T.  McGin- 
nis, J.  P.,  as  directed  in  said  warrant,  he  the  said  Walker  C.  Perry 
did  then  and  there  attempt  to  escape  from  the  custody  aforesaid  of 
the  said  John  B.  McGinnis,  constable  as  aforesaid,  and  the  said  J.  A. 
Perry  did  then  and  there  aid  and  assist  the  said  Walker  C.  Perry  in 
his  attempt  to  escape  as  aforesaid,  by  then  and  there  seizing  and 
attempting  to  hold  the  said  John  B.  McGinnis,  constable  as  aforesaid, 
and  his  lawful  posse, ^  thereby  and  in  that  manner  to  prevent  the 
re-capture  of  him,  the  said  Walker  C.  Perry,  contrary  to  the  laws  of 
said  state  [{concluding  as  in  Form  No.  Jfi61)\P- 

G.   Leming,  as  sheriff  of  said  county,  Abigail   Tompkins^   and    by    his  means 

from  the  custody  of  saidyi?A«  G.Lem-  and  procurement,   she  did  escape  and 

ing,  as  such  sheriff,  who  then  and  there  go  at  large  from  the  said  gaol,  and  so 

had   the   lawful    custody    of   the   said  the    defendant    did    convey    the    said 

Logan   Hodges    and    William    Cochran,  Abigail  Tompkins  away  and  assist  her 

who  were  then   and  there  charged  by  in  escaping  from  the  said  gaol." 

affidavit  before  Henderson  McCafferty,  a  An   indictment  which    charges    that 

justice     of    the    peace    of    Washington  the  defendant  was  an  employee  of  the 

township,  in  said  county  and  State, and  penitentiary,    and    as    such    "did  aid, 

by  the  justice   of  the  peace   aforesaid  assist  and  suffer"  a  prisoner  confined 

duly  recognized  to  appear  theyf;.f/day  in    the    penitentiary  under   conviction 

of  the  May  term,  189^,  of  the  Daviess  for   a  felony  to  escape,  charges   only 

Circuit  Court  of  said  county  and  State  one  offense,     demons  v.   State,  4  Lea 

to  answer  to  the  charge  and  offense  of  (Tenn.)  23. 

grand  larceny  as  the  ^a\A  James  Campton  For  other  forms  see   2  Chit.   Cr.  L. 

then  and  there  well  knew."  169,  170,  172. 

In    People   v.    Tompkins,    9    Johns.  1.  See  3  Ga.   Code  (1895),  §  313;  also 

(N.    Y.)  70,  the    indictment    was    held  supra,  note  4,  p.  789. 

to  charge  a  common-law  offense  when  2.  The  words  and  figures  enclosed  by 

in     the     language     following,   to    wit:  and  to  be  supplied  within  [  ]  will  not 

"  unlawfully   and   knowingly  contrive  be  found  in  the  reported  case,  but  have 

and    conspire    with    the    said    Abigail  been  added  to  render  the  form  complete. 

Tompkins,  and  near  the  said  gaol  did  3.  Names  of  Fosse.  —  The   indictment 

lie  in  wait,  to   the  intent  and   purpose  need  not  set  out  the  individual  names 

that  the   said  Abigail   Tompkins   might  of  those  comprising  the  posse,  and  un- 

thereby  be  enabled  to  escape;  and  that  der  this  indictment  the  state  may  prove 

pursuant  to  the  contrivance  and  con-  that  defendant  obstructed  either  of  the 

spiracy  of  the  defendant  with  the  said  posse.     Perry  v.  State,  63  Ga.  402. 
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Form  No.  8497. 

(Precedent  in  Stewart  v.  State,  m  Ind.  554.)* 

[State  of  Indiana^  \ 

County  of  Shelby.  \ 

In  the  Shelby  Circuit  Court,  December  Term,  a.  d.  xZ86. 

State  of  Indiana  )t^.l         ^  c      a-j-       -n  • 

against  v  ^'^"ictment  for  Aiding  Prisoner 

David  Ste7vart  and  Schuyler  Stewart.  )  ^     scape. 

The  grand  jury  of  Shelby  county  in  the  state  of  Indiana^  good  and 
lawful  men,  duly  and  legally  impaneled,  charged  and  sworn  at  the 
December  term,  Shelby  Circuit  Court,  for  the  year  a.  d.  18^6,  to  inquire 
into  felonies  and  certain  misdemeanors  in  and  for  the  body  of  said 
county  of  Shelby.,  in  the  name  and  by  the  authority  of  the  state  of 
Indiana  on  their  oaths  present]^  that  on  the  ISth  da-y  oi  Nm<ember^ 
A.  D.  18^^,  at  and  in  the  county  of  Shelby,  and  State  of  Indiana, 
one  Mollie  Vancleave,  a  prisoner,  who  had  been  and  then  was  tried  and 
convicted  in  said  county  of  a  felony,  to  wit,  of  having,  on  the  22d  day 
of  September,  1B86,  at  and  in  said  county  and  State,  unlawfully  and 
feloniously  blackmailed  one  Charles  E.  Karmire,  and  who  then  and 
there  had  been  sentenced  by  said  court  to  serve  one  year  in  the 
Indiana  reformatory  institution  for  women  and  girls,  was  duly  and 
legally  confined  by  James  Magill,  the  sheriff  of  Shelby  county,  Indiana, 
in  the  jail  of  said  county  and  State,  and  was  then  and  there  in  the 
custody  of  said  sheriff  of  Shelby  county,  Indiana,  and  the  officer  who 
was  then  and  there  charged  with  the  custody  of  said  Mollie  Vancleave^ 
said  Mollie  Vaticleave  being  then  and  there  in  the  custody  of  said 
officer  under  said  conviction  and  sentence  for  said  crime  and  felony 
aforesaid;  and  \.\\?i\.  David  Stewart  and  Schuyler  Stewart,  not  then 
and  there  being  the  officer  or  officers  charged  with  the  custody  and 
safe-keeping  of  said  Mollie  Vancleave,  did,  on  the  13th  day  oi  Novem- 
ber, 1S86,  then  and  there  unlawfully,  purposely  and  feloniously  aid 
and  assist  the  escape  of  said  Mollie  Vancleave  from  the  custody  of 
said  sheriff  and  from  said  jail,  by  then  and  there  unlawfully,  pur- 
posely, knowingly  and  feloniously,  procuring  and  hiring  a  horse  and 
buggy,  and  a  man  to  furnish  and  drive  said  horse  and  buggy,  and 
going  with  and  directing  said  man,  viz.,  Lincoln  J.  Van  Buskirk,  to  a 
certain  place  in  the  city  of  Shelbyville,  a  short  distance  from  said  jail, 
and  by  giving  signals  to  said  Mollie  Vancleave  in  said  jail  from  the 
outside  thereof,  and  waiting  near  said  jail  building,  and  then  and 
there  meeting  said  Mollie  Vancleave  at  said  jail  and  at  an  alley  adjoin- 
ing said  jail,  and  conducting,  accompanying,  taking  and  directing  her 
to  where  said  Van  Buskirk  was,  by  their  order  and  direction,  await- 
ing for  them,  and  assisting  her  to  said  buggy  for  the  purpose  of  being 
conveyed  therein,  by  their  order  and  direction,  out  of  and  away 
from  said  county,  with  intent  then  and  thereby  to  aid,  assist  and 
accomplish  the  escape  of  said  Mollie  Vancleave  from  the  custody  of 

1.  This  indictment  was  held  to  suffi-  2.  The  words  and  figures  enclosed  by 
ciently  charge  an  offense  under  Hor-  [  ]  will  not  be  found  in  the  reported 
ner's  Stat.  Ind.  (i8q6),  tj  2029.  See  also  case,  but  have  been  added  to  render  the 
supra,  note  4,  p.  789.  form  complete. 
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said  sheriff,  and  from  said  jail,  and  did  then  and  there  and  thereby 
aid,  assist  and  accomplish  the  escape  of  said  Mollie  Vancleave  from 
the  custody  of  said  sheriff,  and  from  said  jail,  they,  the  said  David 
Stewart  2Sidi  Schiiyler  Stewart^  knowing  that  smd  Mollie  Vancleave  was 
then  and  there  under  conviction  and  sentence  for  said  crime  and 
felony  aforesaid,  and  in  the  custody  of  said  sheriff  by  reason  thereof, 
[contrary  to  the  form  of  the  statute  in  such  cases  made  and  provided,, 
and  against  the  peace  and  dignity  of  the  state  of  Indiana. 

Joseph  McDonald., 

Prosecuting  Attorney. ]i 

(2)  For  Conveying  Tools,  etc.,  to  Prisoner.^ 


1.  The  words  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case,  but 
have  been  added  to  render  the  form 
complete. 

2.  For  statutes  making  it  an  offense  to 
convey  certain  tools,  information,  dis- 
guises, etc.,  to  prisoners,  see  as  follows, 
to  wit: 

Alabama. —  Crim.  Code  (1896),  §  4711. 

Arizona.  —  Pen.  Code  (1887),  §  168. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  1564. 

California.  —  Pen.  Code  (1897),  ^ 
no. 

Colorado. —  Mills'  Anno.  Stat.  (1891), 
§  1287. 

Florida.  —  Rev.  Stat.  (1892),  §  2590. 

Georgia.  —  3  Code  (1895),  §  312. 

Idaho.  —  Rev.  Stat.  (1887),  §  6457. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(i8q6),  c.  38,  par.  187. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2030. 

Kansas. — Gen.    Stat.  (1897),   c.    100, 

§§  197,  198. 

Louisiana.  —  Rev.  Laws  (1897),  § 
864. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
205,  §  16,  c.  221,  §  40. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§9245,9711,  9790. 

Minnesota.  — Stat.  (1894),  §  6363. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1069,  1072. 

Missouri.  —  Rev.  Stat.  (1889),  §§ 
3693-3694. 

Montana.  —  Pen.  Code  (1895).  §§  225, 
3096. 

Nevada.  —  Gen.  Stat.  (1885),  §  4656. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  280,  §§  9-1 1. 

New  Mexico.  —  Comp.    Laws  (1897), 

§  "97- 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  logt,  §  6. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
6951. 


Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6902. 

Oklahoma.  —  Stat.  (1893)    §  1980. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  502,  §  188. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
276,  §§  10,  II. 

South  Carolina. —  2  Crim.  Stat.  (1893), 
§232. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6343. 

Tennessee.  —  Code  (1896),  §  7558. 

Texas.  —  Pen.  Code  (1895),  arts.  225, 
226. 

Utah.  —  Rev.  Stat.  (1898),  §  4118. 

Vermont.  — Stat.  (1894),  §  5095. 

Virginia.  —  Code  (1887),  §  3751. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  ^5  7205. 

West  Virginia.  —  Code  (1891),  c.  147, 
§8. 

Wisconsin.  —  Stat.  (i898>,  §  4483. 

Wyoming.  —  Rev.  Stat.  (1887;,  §  953. 

Bequisites  of  Indictment,  etc.  —  Gener- 
ally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments;  Infor- 
mations; Criminal  Complaints,  vol.  5, 
p.  930. 

Lawful  Custody  of  Prisoner.  — An  in- 
dictment for  sending  tools  to  a  prisoner 
must  allege  that  the  prisoner  was  con- 
fined under  a  lawful  charge  or  convic- 
tion of  felony.  Wilson  v.  State,  61 
Ala.  151.  But  need  not  set  out  the 
particular  felony  with  which  the  person 
was  charged.  State  v.  Addcock,  65 
Mo.  590. 

Usefulness  of  Article  Sent. — The  in- 
dictment must  aver  that  the  tools  or 
disguise  was  useful  to  aid  the  escape. 
Wilson  V.  State,  61  Ala.  151;  Ramsey  v. 
State,  43  Ala.  404.  See  also  Hughes 
V.  State,  6  Ark.  131. 

Jntent.  —  An  indictment  for  sending 
tools  to  a  prisoner  must  allege  that  the 
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Form  No.  8498. 

(Precedent  in  Holland  v.  State,  60  Miss.  940.)' 


ss. 


[State  of  Mississippi,  \ 
County  of  Clay.  ) 

The  State o^Mhsissippi^^^  ^^^  j^^^^f,^^   Term,  a.  d.  i855,   of  the 

^       ^  TT  n     J         {  Clay  Circuit  Court.  P 

George  Ji  oil  and.         ) 

The  grand  jurors  of  the  State  of  Mississippi,  elected,  empanelled, 

sworn  and  charged  to  enquire  in  and  for  the  body  of  the  county  of 

Clay,  upon  their  oaths  present,  that  on  the  2d da.Y  oi March,  k.  d.  i2>83, 

in  said  county,  one  Aleck  Smith  was  then  and  there  lawfully  detained 

as  a  prisoner  in  the  county  jail  of  said  county  on  a  charge  of  "  grand 

larceny;"  also  one  Daniel  Kennedy  was  then  and  there  lawfully  detained 

as  a  prisoner  in  said   jail  on  a  charge  of  "rape;"  also  one  Harry 


sending  was  with  intent  thereby  to 
facilitate  the  escape  of  such  prisoner. 
Wilson  V.  State,  61  Ala.  151. 

Precedents. —  In  Gunyon  v.  State,  68 
Ind.  80,  the  indictment  charged  that 
one  Amos  Bolander  had  been  indicted 
and  arrested,  setting  out  both  the  in- 
dictment and  warrant,  "  and  that  after- 
ward, to  wit,  on  Jattuary  2ist,  i^i'/g,  at 
said  county,  said  sheriff,  by  virtue  of 
said  warrant,  duly  arrested  and  took 
into  custody  the  body  of  the  said  Amos 
Bolander,  named  in  said  warrant,  and 
him,  the  said  Amos  Bolander,  then  and 
there,  in  default  of  bail,  then  and  there 
committed  to  [the]  jail  of  said  county 
oi  Hamilton,  the  same  being  the  proper 
place  of  confinement  in  such  cases 
made  and  provided,  and  the  said  Amos 
Bolander  being  then  and  there  legally 
committed  to  said  jail,  and  by  the  in- 
dictment filed  in  the  Hamilton  Cir- 
cuit Court,  as  heretofore  stated,  duly 
charged  with  the  commission  of  a 
felony,  and  that  afterward,  to  wit,  on 
the  28th  day  of  February,  A.  D.  1879,  at 
said  county  ol  Hamilton  a.nA  State  of 
Indiana,  Daniel  Gunyon  and  Daniel 
Weaver,  late  of  said  county  and  State, 
did  then  and  there,  unlawfully  and 
feloniously,  convey  and  cause  to  be 
conveyed,  into  the  jail  of  Hamilton 
county,  Indiana,  one  steel  saw,  one 
file  and  divers  other  instruments  and 
tools  to  the  grand  jury  unknown,  said 
saw,  file  and  other  instruments  and 
tools  to  said  grand  jury  unknown  be- 
ing proper  instruments  wherewith  to 
aid  in  accomplishing  the  escape  of  said 
Amos  Bolander,  with  the  intent  then 
and  there  and  thereby  to  aid  and  ac- 
complish the  escape  of  the  said  Amos 
Bolander^  and  did  then  and  thereby  aid 


in  and  accomplish  the  escape  of  said 
Amos  Bolander  from  the  jail  of  said 
county  of  Hamilton,  said  Amos  Bolander 
being  then  and  there  confined  in  said 
jail  and  in  the  custody  of  Andrew  J. 
Fryberger,  sheriff  of  Hamilton  county, 
Indiana,  and  the  officer  who  was  then 
and  there  charged  with  the  custody 
and  safe  keeping  of  said  Amos  Bolan- 
der, said  Amos  Bolander  being  then  and 
there  in  the  custody  of  said  officer, 
charged  with  the  commission  of  said 
crime  and  felony."  It  was  objected 
that  the  indictment  against  Bolander 
set  out  in  the  indictment  in  this  case, 
as  above  stated,  was  defective,  and  did 
not  contain  any  sufllicient  charge  of 
larceny  against  the  said  Bolander,  and 
that  it  was  therefore  affirmatively 
shown  in  the  indictment  in  this  case 
that  Bolander  was  not  legally  in  cus- 
tody upon  a  charge  of  felony,  and  that 
as  he  was  not  legally  in  custody  de- 
fendants were  not  guilty  of  any  offense 
in  aiding  him  to  escape.  It  was  held, 
however,  that  the  indictment  was  suffi- 
cient, as  it  was  not  necessary  to  set 
forth  in  this  indictment  the  indictment 
under  which  Bolander  was  held,  but 
only  the  substance  thereof. 

See  other  forms  in  Wilson  v.  State, 
61  Ala.  151;  2  Chit.  Cr.  L.  165,  168. 

1.  This  indictment  was  sufficient  with- 
out alleging  the  time  at  which  the 
offense  was  committed,  such  allegation 
being  unnecessary  by  Miss.  Anno. 
Code  (1892),  §  1356.  See  Miss.  Anno. 
Code  (1892),  §  1069;  also  supra,  note 
2,  p.  793- 

2.  The  words  and  figures  enclosed  by 
[  ]  will  not  be  found  in  the  reported 
case,  but  have  been  added  to  render  the 
form  complete. 
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McCartry,  was  then  and  there  lawfully  detained  as  a  prisoner  in  said 
jail  on  a  charge  of  "  grand  larceny,"  and  also  one  William  Mitchell 
was  then  and  there  lawfully  detained  as  a  prisoner  in  said  jail  on  a 
charge  of  "grand  larceny."  And  so  the  jurors  aforesaid  upon  their 
oath  aforesaid  on  the  day  and  year  aforesaid  in  the  county  aforesaid 
do  present  that  George  Holland,  late  of  said  county,  and  while  said 
prisoners  were  so  detained  as  aforesaid,  did,  then  and  there,  feloni- 
ously convey  into  said  jail  a  certain  piece  of  a  bar  of  iron  and  a  cer- 
tain hatchet,  being  then  and  there  things  proper  and  useful  to  said 
prisoners  in  making  their  escape  from  said  jail,  with  the  felonious 
intent  thereby  to  facilitate  the  escape  of  said  prisoners  from  said 
jail,  whereby  and  by  reason  of  the  aforesaid  premises  the  said 
prisoners  did  then  and  there  unlawfully  make  their  escape  from 
said  jail  against  the  peace  and  dignity  of  the  State  of  Mississippi. 

[Sargenl  S.  Prentiss,  District  Attorney.]^ 

(3)  For  Concealing  Prisoner  After  Escape.^ 

Form  No.  8499. 

(Precedent  in  Matter  of  Stevens,  52  Kan.  56.)^ 

State  of  Kansas,  Mitchell  County,  ss. 

W.  C.  Cochran,  being  first  duly  sworn,  upon  his  oath  says,  that  on 
the  30th  day  of  Jutu,  iS93,  IVilliam  C.  Stevens  and  Morris  Stevens  were 
lawfully  imprisoned  and  detained  in  the  county  jail  of  Mitchell  county, 
state  of  Kansas,  and  in  the  legal  custody  of  said  W.  C.  Cochran,  as 
the  jailer  of  said  county  jail,  before  conviction  upon  a  criminal  charge 
of  larceny;  and  while  so  imprisoned  and  detained  in  said  county  jail, 
and  in  the  lawful  custody  of  said  IV.  C  Cochran,  as  jailer  of  said 
•county  jail,  under  a  commitment  issued  by  V.  A.  McKechnie,  a  jus- 
tice of  the  peace,  the  said  William  C  Stevens  and  Morris  Stevens, 
aforesaid,  did  then  and  there,  unlawfully,  wilfully,  and  feloni- 
ously, break  the  said  prison,  by  then  and  there  cutting,  sawing, 
breaking  and  removing  a  portion  of  the  sheet-iron  ceiling,  and 
the  board  sheeting  and  shingles  of  the  roof  of  said  prison,  making  a 
hole  through  said  roof,  and  by  tearing  up  and  tying  together  a 
blanket  or  blankets  and  fastening  one  end  of  the  same  to  the  rafter 
of  said  prison,  and  by  climbing  out  of  the  hole  so  previously  made 
by  the  said  William  C.  Stevens  aforesaid,  and,  by  using  said  blanket 

1.  The  words  enclosed  by  [  ]  will  not         Oklahoma.  —  Stat.  (1893),  §  1981. 

be    found    in    the    reported   case,    but  South    Dakota.  —  Dak.   Comp.  Laws 

have  been  added  to  render  the    form  (1887),  ^6344. 

complete.  For  the  formal  parts  of  an  indictment, 

2.  For  statutes  making  it  an  offense  to  information  or  criminal  complaint  in  a 
conceal  or  harbor  an  escaped  convict  particular  jurisdiction  consult  the  titles 
see  as  follows,  to  wit:  Indictments;  Informations;  Criminal 

Alabama.  —  Crim.  Code  (1896),  §4701.  Complaints,  vol.  5,  p.  930. 

Minnesota. — Stat.  (1894),  §  6366.  3.  This  information  is  sufficient  under 

New  York.  —  Birds.  Rev.  Stat.  (1896),  Kan.    Gen.    Stat.    (1897),  c.   100,  §  361, 

p.  1092,  ^  10.  making  one  an  accessary  after  the  fact 

North  Dakota.  —  Rev.    Codes   (1895),  who  does  the  things  here  complained 

§  6955.  of.     See  also  supra,  note  2. 
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as  a  rope,  did  escape  from  said  prison  and  custody,  by  means  of  which 
breaking  of  said  prison  the  said  lViilia?n  C.  Stevens  and  the  said 
Morris  Stevens  did  then  and  there,  wilfully,  unlawfully,  and  feloni- 
ously, from  and  out  of  said  prison,  against  the  will  and  without  the 
license  of  the  keeper  thereof,  escape  and  go  at  large.  And  the  said 
William  C.  Cochran  further,  under  oath,  says,  that  after  the  felony 
aforesaid  was  committed,  in  manner  and  form  aforesaid,  by  the  said 
William  C.  Stevens  and  Morris  Stevens,  to  wit,  on  the  21st  day  of  August, 
iS93,  at  the  county  of  Mitchell  and  state  of  Kansas,  Milton  Stevens, 
then  and  there  being,  did  wilfully,  unlawfully,  and  feloniously,  and  for 
the  purpose  of  aiding  the  said  William  C.  Stevens  and  Morris  Stevens 
to  escape  and  avoid  arrest,  trial,  conviction  and  punishment  for  said 
felony  aforesaid,  receive,  harbor,  maintain  and  conceal  the  said  Will- 
iam C.  Stevens  and  Morris  Stevens,  the  said  Milton  Stevens  then  and 
there  well  knowing  the  felony  aforesaid  to  have  been  done  and  com- 
mitted by  the  said  William  C.  Stevens  and  Morris  Stevens,  in  manner 
and  form  aforesaid,  against  the  peace  and  dignity  of  the  state  of 
Kansas,  and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

W.  C.  Cochran. 
Subscribed  and  sworn  to  before  me,  this  21st  day  of  August,  iS93^ 
D.  A.  McKechnie,  a  Justice  of  the  Peace. 

2.  For  Rescue, 
a.  Of  Persons.* 


1.  For  statutes  making  it  an  offense 
to  rescue,  or  attempt  to  rescue,  any 
prisoner  in  lawful  custody  see  as  fol- 
lows, to  wit: 

Alabama.  — Crim.  Code  (1896),  §4711. 

Arizona. —  Pen.  Code  (1887),  §  152. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  ^558,  1559,  1563. 

California.  —  Pen.  Code  (1897),  § 
loi, 

Colorado.  — Mills'  Anno.  Stat.  (1891), 
§^  1283,  1284. 

Florida.  —  Rev.  Stat.  (1892),  §  2590. 

Georgia. — 3  Code  (1895),  §§309-311. 

Idaho.  —  Rev.  Stat.  (1887),  |  6446. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars.  180-183. 

Kansas.  — Gen.  Stat.  (1897),  c.  100,  §§ 
191-196. 

Kentucky. — Stat.  (1894),  §  1236. 

Louisiana.  —  Rev.  Laws  (1897),  §§ 
862,  863,  865. 

Maine.  —  Rev.  Stat.  (1883),  c.  122,  § 
16;  c.  140,  §  34. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
221,  §  40. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
S  9245- 

Minnesota.  —  Stat.  (1894),  5^  6358. 


Mississippi.  —  Anno.  Code  (1882),  § 
1070. 

Missouri.  —  Rev.  Stat.  (1889),  §§^ 
3687-3692. 

Montana.  —  Pen.   Code  (1895),  §  224. 

Nevada.  —  Gen.  Stat.  (1885),  g§  4654, 

4655,  4657. 

New  Hampshire,  —  Pub.  Stat.  (1891), 
c.  280,  §4$  5-8. 

A^ew  F^;--^.  —  Birds.  Rev.  Stat.  (1896),. 
P-  2737,  §  I- 

North  Dakota. — Rev.  Codes  (1895), 
§  6993. 

Oklahoma. — Stat»  (1893),  §  1972. 

Oregon. — Hill's  Anno.    Laws  (1892), 

§  1837. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
276,  §  6. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6335- 

Tennessee.  —  Code  (1896),  §§  6677^ 
667S. 

Utah.  —  RQ\.  Stat.  (1898),  §  41 12. 

Vermont.  — Stat.  (1894),  §  5094. 

Wyoming.  —  Rev.  Stat.  (1887),  S§  949^ 
95Q.  954.  956. 

Beqaisites  of  Indictment,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,    information    or    criminal 
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Form  No.  8500. 
(Precedent  in  State  v.  Roberts,  26  Me.  263.)' 

State  of  Maine. 

Penobscot.,  ss.  At  the  District  Court  for  the  Eastern  District  of 
the  State  of  Maine.,  begun  and  holden  at  Bangor,  within  and  for  the 
county  oi  Penobscot.,  on  the  first  Tuesday  oi  January  in  the  year  of 
our  Lord  one  thousand  eight  hundred  diwd  f or ty -four. 

The  jurors  for  the  State  aforesaid  upon  their  oath  present,  that 
Frederick  H.  Allen,  Esq.,  then  and  now  one  of  the  Justices  of  the 
District  Court  for  the  State  of  Maine,  duly  qualified  and  empowered 
to  perform  the  duties  of  that  office,  at  Bangor  aforesaid,  in  the 
county  aforesaid,  on  the  10th  day  of  October.,  now  last  past,  while 
holding  a  District  Court  at  Bangor  aforesaid,  in  the  county  afore- 
said, for  the  county  aforesaid,  did  make  or  cause  to  be  made  a  cer- 
tain warrant  in  writing;  under  the  seal  of  said  Court,  and  signed  by 
one  William  T.  Hilliard,  clerk  thereof,  and  witnessed  by  said 
Frederick  H.  Allen,  directed  to  the  sheriff  of  said  county  of  Penobscot 
or  either  of  his  deputies,  by  which  warrant  the  said  sheriff  and  his 
deputies  were  commanded  to  take  the  body  of  one  Wni.  Wallace  (if 
he  could  be  found  within  their  precinct)  and  him  safely  keep,  so  that 
he  could  be  had  forthwith  before  the  Justices  of  the  District  Court 
for  the  Eastern  District,  then  sitting  at  Bangor,  within  and  for  the 
county  of  Penobscot,  then  and  there  to  answer  to  such  matters  and 
things  as  should  be  objected  against  him,  for  contempt  of  process 
of  law,  and  of  that  Court,  for  that  the  said  Wm.  Wallace  being  a 
material  witness  in  behalf  of  the  State  in  an  indictment  against  one 
Harriet  Stinson,  then  and  there  to  be  tried,  in  said  Court,  and  having 
been  duly  summoned  to  give  evidence  touching  the  matter  of  said 
indictment,  neglected  and  refused  to  appear,  which  said  warrant  was 
afterwards,  to  wit,  on  the  same  day,  at  Bangor  aforesaid,  delivered 
to  one  Henry  Morgan,  then  and   now  one  of  the  deputy  sheriffs  for 

complaint  in  a   particular  jurisdiction  state  the  process  on  which  the  prisoner 

consult  the  titles  Indictments;  Infor-  was  held  in  custody  and  the  nature  and 

MATiONs;  Criminal   Complaints,    vol.  circumstances  of  the  holding.     Com.  v. 

5,  p.   930.  Lee,  107  Mass.  207. 

Person    from    Whom    Rescued.  — An  An  indictment  for  rescue  of  a  prisoner 

indictment     for    rescue     should    state  held  under  a  capias  ad  respondendum 

whether    the    person    from    whom  the  must  set  out  that  an  order  for  bail  was 

rescue  was  made  was  a  public  officer  or  made    previous    to  issuing    the    capias 

a  private   person.     State  v.  Hilton,    26  upon     which    the    party    rescued    was 

Mo.  199.  arrested.      It  is  not  enough  to  aver,  in 

Nature  and  Cause  of  Imprisonment.  —  conformity  with  the  English  precedents, 

An  indictment  for  rescue  should  state  that  the  capias  was  "duly  marked  for 

the  nature  and  cause  of  the  imprison-  bail."     State  v.  Dunn,  25  N.  J.  L.  214. 

ment  of  the  person  alleged  to  have  been  1,  This  indictment  was  attacked  on 

rescued.     State  v.  Hilton,  26  Mo.  199.  the  ground  of  the  alleged  insufficiency 

But  an  indictment  for  attempting  forci-  of  the  description  of  the  court  finding 

bly  to  rescue  a  prisoner  held  in  the  law-  the  indictment  and  of  the  warrant  for 

ful   custody  of   a  police    officer  on  the  the  arrest  of  the  rescued  prisoner  and 

charge    of    breaking    and    entering    a  of   the    place    where    the    offense    was 

dwelling-house,   with    intent    to    steal  committed,   but  in  all   respects  it  was 

therein,  is  not  defective  for  omitting  to  held  sufficient. 
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said  county  \xx\di^r  J abez  True,  Esq.,  then  and  now  sheriff  thereof,  to 
be  by  him  executed  in  due  form  of  law,  and  that  the  said  Henry 
Morgan,  so  being  a  deputy  sheriff  as  aforesaid,  afterwards,  to  wit, 
on  the  eleventh  day  of  said  October,  on  the  Penobscot  river,  between  the 
two  towns  ol  Enfield  -axidi.  Howland  ox  within  the  limits  of  one  or  the 
other  of  them,  and  within  said  county  of  Penobscot,  did  take  and 
arrest  the  said  Williatn  Wallace  for  the  cause  aforesaid,  and  him,  the 
said  William  Wallace,  the  said  Henry  Morgan,  deputy  sheriif  afore- 
said, in  his  custody  then  and  there  had,  and  tha.t  John  S.  Hunt  of 
Oldtouin,m  said  coMnty  oi  Penobscot,  laborer,  dind.  Fred  A.  Roberts  of 
said  Oldto7vn,  laborer,  well  knowing  the  said  William  Wallace  so  to  be 
arrested  as  aforesaid,  afterwards,  to  wit,  on  the  said  eleventh  day 
of  October,  now  last  past,  on  the  Penobscot  river  between  the  two 
towns  oi  Enfield  dind.  Howland  a.iorQSdi\6.,  or  within  the  limits  afore- 
said, or  either  of  them,  and  within  said  county  of  Penobscot,  with 
force  and  arms,  in  and  upon  the  said  Henry  Morgan,  deputy  sheriff 
as  aforesaid,  then  and  there  being  in  the  peace  of  said  State  and  in 
the  due  and  lawful  execution  of  his  said  office,  did  make  an  assault, 
and  him  the  said  Henry  Morgan  did  then  and  there  ill  treat  and 
abuse,  and  that  the  said  John  S.  Hunt  and  Frederick  A.  Roberts  him 
the  said  William  Wallace  out  of  the  custody  of  him  the  said  Hemy 
Morgan,  and  against  the  will  of  the  said  Henry  Morgan  then  and 
there  unlawfully  did  rescue  and  escape  at  large  to  go  where  he  would, 
to  the  great  damage  of  the  said  Henry  Morgan,  and  against  the  peace 
and  dignity  of  the  State  of  Maine. 
A  true  bill. 

Moses  Rowe,  Foreman. 
Gorham  Parks,  Attorney  for  the 

State  for  the  County  of  Penobscot. 


Form  No..  8501. 
(Precedent  in  Com.  v.  Malloy,  119  Mass.  348.)' 

^Commencing  as  in  Form  No.  6681)^  and  within  the  judicial 
district  of  said  court,  with  force  and  arms,  did  forcibly  rescue  and 
take  out  of  the  lawful  custody  of  said  complainant,  the  body  of  one 
Curren,  he  the  said  Curren  being  then  and  there  a  prisoner  arrested 
by  and  held  in  the  lawful  custody  of  said  complainant,  upon  the 
charge  of  a  certain  offense,  to  wit:  the  crime  of  drunkenness,  and 
being  a  disturber  of  the  peace,  he  the  said  complainant,  being  then 
and  there  a  police  officer  of  said  city,  and  being  then  and  there  duly 
authorized  to  arrest  and  hold  in  custody  the  said  Curren  upon  the 
charge  aforesaid,  against  the  peace  of  said  Commonwealth,  and  the 
form  of  the  statute  in  such  case  made  and  provided. 

[(^Signature  and  Jurat  as  in  Form  No.  6681.y\^ 

1.  This  complaint  sufficiently  charges  in  custody.     See  also  supra,  note  i,  p. 

an  offense  under  Mass.  Pub.  Stat.  (1882),  796. 

c   205,  §  16,  without  alleging  that  the        2.  The  matter  to  be  supplied  within 

defendant  knew  that  the  prisoner  was  [  ]  will  not  be  found  in  the  reported  case. 
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b.  Of  Personal  Property.' 
Form  No.  8502.* 

In  the  Superior  Court  of  the  County  of  San  Mateo,  State  of  Caii- 
fornia,  Monday  the  third  day  of  November.,  j.896. 
The  People  of  the  State  of  California  \ 

against  V  Indictment. 

Richard  Roe.  ) 

Richard  Roe  is  accused  by  the  grand  jury  of  the  county  of  6*a« 
Mateo,  state  of  California,  by  this  indictment  of  the  crime  of  taking 
from  the  custody  of  an  officer  personal  property  held  under  process 
of  law,  committed  as  follows:  On  the  tenth  day  oiMay,  i896,  Abra- 
ham Kent,  a  justice  of  the  peace  in  and  for  said  county  of  San  Mateo, 
did  issue  an  execution  directed  to  any  constable  of  said  county,  com- 
manding said  constable  out  of  the  personal  property  ol  Richard  Roe 
to  make  the  sum  oi  five  dollars  Sixxd  four  dollars  and  sixty-two  cents 
costs,  which  sum  John  Doe  had  theretofore  recovered  of  said  Richard 
Roe  as  per  judgment  given  by  said  Abraham  Kent  on  the  tenth  day 
oi  April,  iS96.  That  said  execution  came  regularly  to  the  hands  of 
John  Lynch,  a  constable  in  and  for  said  county  of  San  Mateo,  who 
afterwards  served  and  levied  said  execution  on  a  certain  bay  mare  of 
the  property  of  said  Richard  Roe,  and  that  the  said  John  Lytich  as 
constable  aforesaid  then  and  there  had  said  mare  in  his  charge  under 
process  of  law.  That  afterwards,  on  said  tenth  day  oi  May,  i896,  the 
said  Richard  Roe  unlawfully  did  take  said  mare,  so  being  in  custody 
of  said  John  Lynch  as  such  constable  under  process  of  law,  out  of  the 
custody  of  said  officer,  contrary  to  the  form,  force  and  effect  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California. 

Daniel  Webster,  District  Attorney. 

II.  CIVIL  ACTION  AGAINST  OFFICER  FOR  SUFFERING  ESCAPE.^ 

1.  For  statutes  making  it  an  offense  indictment,    information    or    criminal 

to  take,  or   attempt   to   take,  or  assist  complaint   in  a  particular  jurisdiction 

any  person  in  taking,  or  attempting  to  consult  the  titles  Indictments;  Infor- 

take,  or  to  injure   or  destroy  personal  mations;  Criminal  Complaints,  vol.  5, 

property  in  the  custody  of  any  officer,  p.  930. 

which   property   is  in   custody  of  said  Description  of  Acts.  —  An  indictment 

officer  under    process  of    law,    see    as  charging  in  the  exact  words  of  U.  S. 

follows,  to  wit:  Rev.  Stat.  (1878).  §  3177,  that  defend- 

Arizona.  —  Pen.  Code  (1887),  §153.  ant  "did  forcibly  attempt   to  rescue" 

California.  —  Pen.  Code  (1897),  §  102.  property  seized  by  a  revenue  collector 

Idaho.  —  Rev.  Stat.  (1687),  §  6447.  does  not  state  with   sufficient  certainty 

Minnesota.  —  Stat.  (1894;,  §  6359.  what  acts  were  done  by  defendant  that 

Montana.  —  Pen.  Code  (1895),  J;  211.  constituted  the  attempt  charged.     U.  S. 

Ne7v  York.  —  Birds.  Rev.  Stat.  (1896),  v.  Ford    34  Fed.  Rep.  26. 

P-  2737,  §  2.  2.  See.v«;*rrt,  note  i. 

Oklahoma.  —  Stat.  (1893),  §  1973.  3.  For  statutes    relating   to  the   civil 

South  Dakota.  —  Dak.  Comp.   Laws  liability    of    officers    for    suffering    an 

(1887),  c.  6336.  escape  see  as  follows,  to  wit: 

Utah.  — Rev.  Stat.  (1898),  §4113.  District  0/ Columbia.  —  Comp.    Stat. 

Beqtiisites  of   Indictment,  etc.  —  Gen-  (1894),  c.  55,  §^  69,  70. 

erally.  —  For    the    formal    parts  of   an  Idaho.  —  Rev.  Stat.,  §§  1877,  1879. 
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Form  No.  8503. 

(Saund.  PI.  480.)' 

{Commencing  as  in  Form  No.  6934-.)  For  that  whereas,  heretofore, 
to  wit,  on  the  tenth  dsiyoi  May,  a.  d.  1783,  at  the  county  oi  Middlesex 
aforesaid,  one  Richard  Roe  was  indebted  to  the  said  plaintiff  in  a 
large  sum  of  money,  to  wit,  the  sum  of  &50,  of  lawful  money  of  Great 
Britain,  for  and  in  respect  of  divers  causes  of  action  before  then 
accrued  to  the  said  plaintiff  against  the  '^2^6.  Richard  Roe  \  and  being 
so  indebted  thereupon,  he,  the  said  plaintiff,  for  the  recovery  of  the 
said  debt,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  sued  and 
prosecuted  out  of  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  against  the  said  defendant,  a  certain  precept  called  a  bill  of 
Middlesex,  whereby  the  sheriff  oi  Middlesex  was  commanded  to  take 
the  said  defendant,  if  he  should  be  found  in  his  bailiwick,  and  him 
safely  keep,  so  that  he  might  have  his  body  before  our  said  lord  the 
king  at  Westminster,  on  Friday  next  after  the  morrow  of  the  Holy 
Trinity,  to  answer  the  said  plaintiff  on  a  plea  of  trespass  upon 
promises,  according  to  the  custom  of  his  said  Majesty's  court,  before 
his  said  Majesty  to  be  exhibited,  and  that  the  said  sheriff  should 


Kentucky.  — Stat.  (1894),  §  1604. 
Maine.  —  Rev.   Stat.   (1883),   c.  80,  §§ 

38.  39.  43- 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
217,  §§  10,  II. 

Michigan.  —  How.  Anno  Stat.  (1882), 
§  8219. 

New  Jersey.  — Gen,  Stat.  (1895),  p. 
1877,  §61. 

New  F(7r/^.  —  Birds.  Rev.  Stat.  (1896), 
p.  1090,  §  I. 

North  Carolina.  — Code  (1883),  §  2083. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5508. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1002. 

Vermont.  —  Stat.  (1894),  §§  1741, 
1746. 

Beqnisites  of  Complaint  or  Declara- 
tion —  Generally.  —  For  the  formal  parts 
of  a  complaint  or  petition  or  declara- 
tion in  a  particular  jurisdiction  consult 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

Prisoner' s  Indebtedness  to  Plaintiff.  — 
It  is  a  ground  of  demurrer  to  a  com- 
plaint for  escape  that  it  fails  to  show 
that  the  prisoner  was  indebted  to  the 
plaintiff.  Cosgrove  v.  Bowe,  10  Daly 
(N.  Y.)  353. 

That  Prisoner  has  Escaped.  —  A  com- 
plaint which  merely  alleges  that  the 
-sheriff,  permitted  the  prisoner  "to  go 
at  large  and  refused  to  detain  him  in 
his  custody,  or  to  imprison  him  as  re- 
quired by  law  and  by  the  said  order  of 
arrest,"   and   does  not  show   that   the 


prisoner  was  at  large  beyond  the  lib- 
erties of  the  jail,  is  insufficient,  and  a 
demurrer  thereto  should  be  sustained. 
Cosgrove  v.  Bowe,  10  Daly  (N.  Y.)  353. 
A  complaint  in  an  action  against  a 
sheriff,  for  the  escape  from  his  custody 
of  a  person  arrested  by  him  upon  a 
process  for  contempt,  which  alleges 
that  the  sheriff  "  suffered  and  permitted 
such  person  to  escape  and  go  at  large," 
states  a  voluntary  and  not  a  negligent 
escape.     Loosey  v.  Orser,  4  Bosw.  (N. 

Y.)39r. 

Precedents  —  Declarations  —  For  other 
forms  of  declarations  in  actions  against 
officers  for  suffering  a  prisoner  to  es- 
cape see  as  follows,  to  wit:  Chipman  v. 
Sawyer,  i  Tyler  (Vt.)  83;  2  Rev.  Swift's 
Dig.  538,  539;  Am.  Plead.  &  Lawy. 
Guide  393,  394  396,  398;  Pleader's  Asst. 
114;  Humph.  Prec.  672,  685,  732;  Til- 
lingh.  F.  383,  429-431;  5  Wentw.  PI. 
222,  224,  226,  231,  233,  234.  244,  253; 
8  Wentw.  PI.  484,  486;  3  Chit.  PI.  (3d 
Am.  ed.)  229,  232,  413,  4x4,  416. 

Pleas.  —  For  forms  of  pleas  in  actions 
against  an  officer  for  suffering  an  escape 
see  as  follows,  to  wit:  Gill  v.  Miner,  13 
Ohio  St.  183;  Humph.  Prec.  925;  5 
Wentw.  PI.  228,  229,  241,  246,  255;  3 
Chit.  PI.  (3d  Am.  ed.)  480-485. 

Replications.  —  For  forms  of  replica- 
tions in  actions  against  an  officer  for 
suffering  an  escape  see  as  follows,  to 
wit:  Humph.  Prec.  926;  5  Wentw.  PI. 
237,  238,  240,  241,  243,  250. 

1.  See  supra,  note  3,  p.  799. 
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then  have  there  that  precept.  Which  said  precept  afterwards,  and 
before  the  delivery  thereof  to  the  said  sheriff  of  the  said  county  of 
Middlesex,  to  be  executed  as  is  hereinafter  mentioned,  to  wit,  on  the 
day  and  year  aforesaid  was  marked  and  indorsed  for  bail  for  £50^ 
according  to  the  form  of  the  statute  in  such  case  made  and  provided; 
and  which  said  precopt  so  indorsed  afterwards,  and  before  the  said 
return  thereof,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at  the 
county  of  T^/^^/^j^jf  aforesaid,  was  delivered  to  the  said  Samuel  Short, 
who  then  and  from  thence,  until,  and  at,  and  after  the  said  return  of 
the  said  precept,  was  sheriff  of  the  said  county  ol  Middlesex,  in  due 
form  of  law  to  be  executed.  By  virtue  of  which  said  precept,  the 
said  Samuel  Short,  90  being  sheriff  as  aforesaid,  afterwards  and  before 
the  said  return  of  the  said  precept,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  within  his  bailiwick,  as  such  sheriff,  to  wit,  at  the 
county  oi  Middlesex  a.iovesdiid,  took  and  arrested  the  said  Richard  Roe 
by  his  body,  and  then  and  there  had  and  detained  him  in  his  custody, 
as  such  sheriff,  at  the  suit  of  the  said  plaintiff  for  the  cause  afore- 
said. Yet  the  said  defendant  so  being  sheriff  of  the  said  county  of 
Middlesex  as  aforesaid,  not  regarding  the  duty  of  his  office  as  such 
sheriff,  but  contriving  and  intending  wrongfully  and  unjustly  to 
injure  the  said  plaintiff,  and  to  delay  and  to  hinder  him  in  and  from 
the  recovery  of  his  said  debt,  afterwards,  and  before  the  pay- 
ment of  the  same,  or  any  part  thereof,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  county  of  Middlesex  aforesaid,  without 
the  leave  or  license,  and  against  the  will,  of  the  said  plaintiff,  suffered 
and  permitted  the  saxd  Richard  Roe  to  escape  and  go  at  large  where- 
soever he  would,  out  of  the  custody  of  the  said  defendant,  so  being 
such  sheriff  as  aforesaid.  And  the  said  plaintiff  in  fact,  saith,  that 
the  said  defendant  had  not  the  sa\d  Richard  Roe  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  at  the  return  of  the 
Gaid  precept,  according  to  the  exigency  thereof,  but  therein  wholly 
failed  and  made  default,  nor  did  the  said  Richard  Roe  then  appear 
there;  wherejjy  the  said  plaintiff  hath  been  and  is  greatly  injured  and 
delayed  in  the  recovery  of  his  aforesaid  debt,  and  is  likely  to  lose 
the  same;  and  thereby,  also,  he  the  said  plaintiff,  hath  lost  and  been 
deprived  of  the  means  of  recovering  his  costs  and  charges  by  him 
incurred,  paid,  laid  out,  and  expended  in  and  about  his  said  suit,  so 
commenced  and  prosecuted  against  the  said  Richard  Roe  as  aforesaid, 
amouiKing  together  to  a  large  sum  of  money,  to  wit,  the  sum  of  £60, 
to  wit,  at  the  county  of  Middlesex  aforesaid,  to  the  damage  of  the 
said  John  Doe  (^concluding  as  in  Form  Njj.  69SJi). 

Form  No.  8504. 

(Conn.  Prac.  Act,  p.  78,  No,  116.)* 
(Commencement  as  in  Form  No.  5912.') 

1.  At  the  time  of  the  escape  hereafter  mentioned,  the  defendant 
was  the  sheriff  of  the  county  of  Fairfield. 

2.  At  a  Superior  Court  holden  at  Bridgeport,  in  and  for  said  county, 
on  t\\Q  first  Tuesday  oi  March,  iS78,  the  plaintiff  recovered  judgment 
against  one  William  Broivn,  for  $1,800  damages,  and  $55  costs  of  suit. 

1.  See  supra,  note  3,  p.  799. 
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3.  Said  action  was  brought  for  a  wilful  injury  to  the  plaintiff's 
property  {or  otherwise  show  that  the  action  was  one  in  which  an  arrest 
was  proper^. 

4.  On  April  16th,  iB78,  an  execution  against  the  estate  and  body 
of  said  Brotvn  was  issued  upon  said  judgment,  and  directed  and 
delivered  to  the  defendant,  as  sheriff  aforesaid. 

5.  Afterwards  the  defendant,  on  April  11  th,  iS78,  for  want  of  goods 
or  estate  of  said  William  Brown,  sufficient  to  satisfy  said  execution, 
took  his  body  and  committed  him  to  the  jail,  in  said  county,  of 
which  said  defendant  was  keeper. 

6.  On  May  10th,  iS78,  the  defendant  suffered  said  Brown  to  escape 
from  his  custody,  and  from  said  jail,  and  go  at  large  without  the 
consent  of  the  plaintiff. 

7.  Said  debt  and  costs  then  were  and  still  are  wholly  unsatisfied. 
The  plaintiff  claims  ^,000  damages. 

{Concluding;  as  in  Form  No.  5912.^ 

Form  No.  8505. 
(Precedent  in  Crane  v.  Stone,  15  Kan.  94.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5957.^^  ^ 

The  plaintiffs,  partners  as  Crane  &'  Wightman,  complain  of  /.  E. 
Stone,  defendant,  and  allege  that  at  the  time  of  the  issuing  of  the 
order  of  arrest  and  of  the  escape  hereafter  mentioned,  the  said 
defendant  was  the  sheriff  of  the  county  of  Montgomery  in  this  state; 
that  on  the  twenty-fourth  oi  June,  iS72,  A.  Wharton  and  If.  A.  Baker 
were  indebted  to  the  plaintiffs  in  the  sum  of  %Jt.08.67,  and  interest 
thereon  from  February  13,  1 2>72;  that  on  said  twenty-fourth  of  June 
the  said  plaintiffs  commenced  an  action  in  the  district  court  of  said 
county  of  Montgomery  to  recover  said  sum  and  interest,  and  costs, 
and  on  the  twenty-fifth  of  said  June  summons  in  said  cause  was  duly 
served  on  the  said  A.  Wharton,  one  of  the  defendants  in  said  action; 
that  on  said  twenty-fourth  ol  June  the  said  ^.  y.  Wightman,  one  of 
the  said  plaintiffs,  did  then  and  there  in  the  office  of  the  clerk  of  the 
district  court  of  said  county  of  Montgomery  file  his  affidavit  and  pro- 
cure an  order  of  arrest  to  be  issued  in  said  action  by  the  clerk  of 
said  court,  addressed  to  the  sheriff  of  said  county  of  Montgomery., 
(they  the  said  plaintiffs  having  filed  with  the  clerk  of  said  court  an 
undertaking  as  required  by  law,  conditioned  and  in  the  sum  of  %1,000, 
with  good  and  sufficient  surety)  and  caused  the  said  order  of  arrest 
to  be  delivered,  together  with  a  copy  of  the  said  affidavit,  to  the 
defendant  herein,  then  sheriff  as  aforesaid,  and  which  said  order  of 
arrest  required  the  said  sheriff  to  arrest  the  bodies  of  the  said 
Wharton  and  Baker,  or  either  of  them,  and  hold  him  or  them  to 
bail  in  the  sum  of  ^00,  and  to  make  due  return  of  said  writ  and  pro- 
ceedings thereon  on  t\\&  fifth  oi  July,  iS72,  with  any  undertaking  of 
bail  which  the  said  Wharton  and  Baker,  or  either  of  them,  may  have 

1.  It  was  held  in  this  case  that  the  text  was  held  to  state  a  cause  of  action 
provisions  of  the  code  making  the  sher-  good  against  demurrer.  See  also  j«/rfl, 
iff  liable  as  bail  for  an  escape  did  not     note  3,  p.  799. 

abolish  the  common-law  action  for  an        2.  The  matter  to  be  supplied  within 
escape,  and  the  petition  set  out  in  the     [  ]  will  not  be  found  in  the  reported  case. 
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given;  that  thereafter  and  before  the  said  fifth  oi  July,  iS73,  the 
defendant  Stone,  under  and  by  virtue  of  said  order  of  arrest,  arrested 
the  said  Wharton  in  his  body,  and  as  such  sheriff  then  had  the  ^aid 
Wharton  in  his  custody  at  the  suit  of  said  plaintiffs  in  the  action 
aforesaid;  that  in  violation  of  his  duty  as  such  sheriff  the  said 
defendant,  to- wit,  on  the  twenty-seventh  of  June,  iS73,  without  the 
license  or  consent  of  the  plaintiffs,  or  either  of  them,  permitted  said 
Wharton  to  escape,  and  without  any  default  or  neglect  on  the  part 
of  said  plaintiffs  voluntarily  suffered  and  permitted  the  said  Wharton 
to  go  at  large  out  of  the  custody  of  said  defendant,  sheriff  aforesaid, 
the  said  claim  against  the  said  Wharton  and  Baker  then  and  still 
being  wholly  unpaid  to  the  plaintiffs.  Whereby  the  said  plaintiffs 
have  been  greatly  damaged  and  have  lost  their  said  claim  against 
said  Wharton  and  Baker,  the  said  Wharton  having  absconded,  and 
gone  beyond  the  jurisdiction  of  this  court,  with  all  his  moneys, 
goods,  and  effects,  to  the  damage  of  the  said  plaintiffs  in  the  sum  of 
%Jfi8.61  and  interest  from  February  IS,  xZ'il2,  debt  and  costs  paid  in 
the  sum  of  ^6.75,  June  18,  iS73. 

Wherefore  the  plaintiffs  demand  judgment  against  the  defendant 
for  the  sum  of  $4B5.4^  and  interest  on  the  sum  of  $408.67  from  Feb- 
ruary 13,  iS72,  and  interest  on  the  sum  of  $26.7S  from  June  18,  iS73, 
and  the  costs  of  this  suit. 

[(^Signature  and  verification  as  in  Form  No.  5917.y^ 

III.  ESCAPE  WARRANT. 

Form  No.  8506. 

(Mo.  Rev.  Stat.  (1889),  p.  2257,  No.  125.)' 
State  of  Missouri, ) 
County  of  Barton.  \ 

The  state  of  Missouri,  to  the  sheriff  and  any  constable  of  said  county, 
greeting: 

Whereas,  complaint  is  made  this  day,  upon  the  oath  of  John  Doe, 
before  me,  a  justice  of  the  peace  within  and  for  said  county,  that 
Richard  Roe,  who  was  lately  committed  to  the  jail  of  the  said  county  of 
Barton,  by  warrant  of  H.  H.  Lewis,  a  justice  of  the  peace  within  and 
for  said  county,  charged  with  (^Here  recite  the  offense'),  did,  on  the  ninth 
day  of  October,  last  past,  forcibly  escape  from  the  said  jail,  and  is 
now  going  at  large:  These  are,  therefore,  to  command  you,  and 
every  one  of  you,  to  make  diligent  search  for  the  said  Richard  Roe, 
and  him  having  found,  to  seize  and  retake,  and  safely  convey  the 
said  Richard  Roe  to  the  jail  of  the  said  county  of  Barton,  there  to  be 
kept  until  he  shall  thence  be  discharged  by  due  course  of  law. 

Given  under  my  hand,  at  the  county  of  Barton  aforesaid  this  tenth 
day  of  October,  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  The  matter  to  be  supplied  within  2.  See  also  D.  C.  Com  p.  Stat.  (1894), 
[  ]  will  not  be  found  in  the  reported  c.  55,  §  75;  Ky.  Stat.  (1894),  §  i6oo 
case.  et  seq. 
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a.  Petitien  to  Court  to  Make  Inquisition,  809. 

b.  The  Decree,  809. 

4.  By  Sheriff's  fury,  811. 

5.  Upon  Information  of  Attorney- General,  Zx 2. 

II.  PROCEEDINGS  BY  HEIR  TO  RECOVER   ESCHEATED   PROPERTY, 

814. 

I.  PROCEEDINGS  FOR  ESCHEAT. 
1.  Before  Escheator. 
a.  The  Information. 
Form  No.  8507.* 

To  James  Hallett,  Escheator  for  the  County  of  Albemarle-. 

I,  John  Doe,  do  on  my  oath,  hereby  inform  you  as  escheator  of  the 
county  of  Albemarle,  that  Richard  Roe  has  died  seised  of  an  estate  of 
inheritance  containing  fifty  acres  of  land  lying  in  said  county  and 
that  he  died  so  seised,  intestaLe  and  without  any  known  heir,  and  to 
which  no  person  known  to  me  is  entitled. 

May  10,  i?>97.  John  Doe. 

Virginia, 
Albemarle  County,'to  wit: 

This  day  John  Doe  appeared  in  person  before  me,  Abraham  Kent,  a 
justice  in  and  for  the  county  and  state  aforesaid,  and   made  oath 

1.    Each    commissioner   of    revenue  without  any  known  heir  or  to  which 

shall   annually   *   *   *  furnish   to   the  no  person  is  known  by  him  to  be  en- 

escheator  of  his  county  or  corporation  titled. 

a  list  of  all  lands  within  his  district  of         Virginia.  — Code  (1887),  §  2374. 
which  any  person  shall  have  died  seised         West  Virginia,  —  Code  (1891),  c.  6g, 

of  an  estate  of  inheritance   intestate,  §  2. 
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according  to  law  that  the  facts  set  forth  in  the  foregoing  statement 
signed  by  him  and  addressed  to  James  Hallett^  escheator  of  the  county 
of  Albemarle,  are  true. 

Given  under  my  hand  this  tenth  day  oiMay,  j897. 

Abraham  Kent,  J.  P. 

b.  Order  to  Summon  Inquest.' 
(1)  Upon  Information  by  Commissioner  of  Revenue. 

Form  No.  8508.' 

Commonwealth  of  Virginia, 
Albemarle  County,  to  wit: 
To  the  Sheriff  of  said  County: 

Whereas,  John  Doe,  one  of  the  commissioners  of  the  revenue  for 
the  said  county  of  Albemarle,  has  furnished  to  me,  James  Hallett, 
escheator  for  the  said  county,  a  list  of  lands  within  his  district  of  which 
persons  have  died  seised  of  an  estate  of  inheritance,  intestate,  without 
any  known  heir,  and  to  which  no  person  is  known  to  him  to  be  entitled, 
and  it  appearing  to  me  by  the  said  list  that  Richard  Roe  has  died 
seised  of  an  estate  of  inheritance,  intestate,  and  without  any  known 
heir,  and  to  which  no  person  is  known  to  Idc  entitled,  in  a  tract  of 
land  containing T?/'/)'  acres  lying  in  said  county:  These  are  therefore 
to  command  you  in  the  name  of  the  commonwealth  of  Virginia  to 
summon  sixteen  freeholders^  of  your  county  to  appear  and  be  in 
attendance  before  me  as  escheator  as  aforesaid  at  the  court-house  of 
the  said  county  on  \.\it.  fifteenth  day  oi  June,  i897,  when  and  where  I 
shall  hold  an  inquest  to  determine  whether  the  said  land  has  escheated 
to  the  commonwealth  of  Virginia,  at  which  time  and  place  you  will 
attend  and  make  return  how  you  have  executed  this  warrant. 

Given  under  my  hand  and  seal,  this  tenth  day  of  May,  i897. 

James  Hallett,  Escheator.     (seal) 


1.  Sabirasna  to  be  issued   by  escheator  Given  under  my  hand  this  tenth  day 

may  be  as  follows:  of  May,  1897. 

"Commonwealth  of  Virginia,  James  Hallett,  Escheator." 

Albemarle  County,  to  wit:  2.  Upon  receiving  from  the  commis- 

To  the  Sheriff  of  said  County:  sioner  of  revenue  a  list  of  lands  within 

\  James  Hallett,  escheator  for  the  said  his  district  of  which  persons  have  died 

county,  command  you  in  the  name  of  seised  of  an  estate  of  inheritance  intes- 

the  commonwealth  of  Virginia  to  sum-  tate,  and  without  any  known  heir,  and 

mon  William   West  to  appear  before  me  to  which  no  one  is  known  to  him  to  be 

at  the  court-house  of  Albemarle  county  entitled,  or  upon  receiving  such  infor- 

on  the  fifteenth  day  of  June  next,  as  a  mation    from    any    person    in    writing 

witness  to  give  evidence  on  behalf  of  under  oath,  the  escheator  shall  proceed 

the  commonwealth  before   an    inquest  to  hold  his  inquest  to  determine  whether 

then  and  there  to  be  held  by  me  to  as-  any  land    mentioned  in  such   list   has 

certain  whether  a  certain  estate  of  in-  escheated  to  the  commonwealth, 

heritance   in  a  parcel  of  land  lying  in  Virginia. — Code  (1887),  §  2375. 

said  county,  and  of  which  Richard  Roe  West  Virginia.  —  Code   (1891),  c.  69, 

died  seised,  has  escheated  to  the  com-  §  3. 

mon  wealth  and  that  you  then  and  there  3.  Number   of  Jurors. —  For   this   in- 

make  return  of  this  process.  quest   there   shall   be   summoned  and 
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(2)  Upon  Information  by  Other  Person. 

Form  No.  8509.' 

Commonwealth  of  Virginia., 

Albemarle  County,  to  wit: 

To  the  Sheriff  of  said  County: 

Whereas,  John  Doe  has  this  day  given  to  me  James  Hallett,  escheator 
of  said  county,  information  in  writing  and  under  his  oath  that  Richard 
Roe  has  died  seised  of  an  inheritance  in  a  certain  tract  of  land  con- 
X.2\x\\n^  fifty  acres  lying  in  said  county,  and  that  said  Richard  Roe  died 
so  seised,  intestate,  without  any  known  heir,  and  to  which  no  person 
known  to  him  is  entitled:  These  are  therefore  {concluding  as  in 
Form  No.  8508). 

e.  The  Inquisition." 

Form  No.  8510.' 

An  inquisition  taken  at  the  county  court-house  of  Albemarle  county 
on  this  fifteenth  day  of  June,  iS97,  before  me,  James  Hallett,  escheator 
for  the   said  county,  by  {Here  insert  the  names  of  at  least  twelve  and 


returned  by  the  sheriff  of  the  county  or 
sergeant  of  the  corporation  sixteen 
qualified  jurors,  of  whom  at  least  twelve 
shall  be  impaneled  as  a  jury,  who  shall 
meet  at  the  court-house. 

Delaware.  —  Rev.  Stat.  (1893),  p.  620, 
c.  82,  §  4. 

Virginia.  —  Code  (1887),  §  2376. 

West  Virginia. —  Code  (1891),  c.  69, 

§4- 

1.  Virginia. — Code  (1887),  §  2375. 

West  Virginia.  —  Code   (1891),    c.  69, 

§3. 

Delaware.  —  The  escheator,  upon  his 
own  knowledge,  or  upon  receiving  in- 
formation in  his  proper  county  of  any 
person  dying  intestate  without  heirs  or 
any  known  kindred,  and  who  was  at 
the  time  of  his  death  seised  or  possessed 
of  any  real  or  personal,  estate  within 
such  county,  shall  issue  a  precept 
directed  to  the  sheriff  of  the  county 
commanding  such  sheriff  to  impanel 
and  summon  sixteen  good  and  lawful 
men  of  the  county  to  come  before  the 
said  escheator  at  some  public  and  con- 
venient place  within  said  county,  not 
less  than  ten  days  nor  more  than  twenty 
days  thereafter,  to  make  inquisition  in 
the  premises.  Rev.  Stat.  (1893),  p.  620, 
c.  82,  §  4. 

2.  Traverse  of  Inquisition.  —  In  Dela- 
ware, it  is  provided  that  after  the  return 
of  the  inqi^isition  at  the  office  of  the 
prothonotary,  any  person  claiming  an 
estate,  real  or  personal,  shall  be  heard 
without  delay  upon  a  traverse  to  the 
office  monstrans  de  droit,  or  petition  of 


right.  Rev.  Stat.  (1893),  p.  622,  c.  82, 
§  14.  The  following  is  a  sufficient  form 
for  this  plea,  to  wit: 

<i7-^»„  r,„^  1      In     the    Kent 

John  Doe  \    c-  j.     •      r- 

against  I  Superior  Court, 

The Statfof Delaware.  [October     Term, 

■'  J  A.   D.    1897. 

Monstrans  de  droit  and  plea  of  trav- 
erse to  the  inquisition  taken  on  one 
hundred  acres  of  land  in  Harrington. 

And  the  s^xAJohii  Doe,  by  Oliver  Ells- 
worth, his  attorney,  comes  and  prays 
oyer  of  the  inquisition  aforesaid  which 
is  read  to  him  in  these  words:  An  in- 
quisition entitled,  etc.,  whereupon  said. 
John  Doe  saiththat  the  said  one  hundred 
acres  of  land  qnd  premises  ought  not 
to  be  sold  and  condemned  because  he 
saith  that  the  said  lands  and  premises 
are  the  property  of  him  lYie  saiA  John 
Doe  as  will  appear  by  deed  from  a  cer- 
tain William  West  bearing  date  the 
eighteenth  day  oi  March,  1865",  and  duly 
recorded  in  the  office  of  the  Recorder  of 
Deeds  for  the  county  of  Kent  and  this 
the  sa.\A  John  Doe  is  ready  to  verify,  etc. 

And  the  sa.\d  John  Doe,  by  his  at- 
torney aforesaid,  for  plea  saith  that 
the  said  one  hundred  acres  of  land  in  the 
said  inquisition  mentioned,  are  the 
property  of  him  the  said  John  Doe  who 
is  a  citizen  of  this  state,  without  this 
that  the  same  was  or  is  the  property  of 
the  said  Richard  Roe  and  this  he  prays 
may  be  inquired  of  by  the  country,  etc." 

3.  Virgfinia.  —  When  the  inquisition 
is  ended  and  the  verdict  concurred  in 
by  the  jurors  impaneled,  or  twelve  of 
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as  many  more  of  the  jurors  as  are  presenf),  qualified  jurors  of  the  said 
county,  duly  summoned  and  impaneled  by  the  sheriff  of  the  said  county 
to  take  this  inquisition,  and  who,  being  by  me  as  escheator  of  the  said 
county  charged  and  sworn^  truly  and  impartially  to  inquire  whether 
Richard  Roe  died  seised  of  an  estate  of  inheritance  in  a  certain  tract 
of  land  lying  in  said  county,  containing  ^/j' acres,  and  whether,  if  he 
so  died  seised  of  the  said  land,  he  died  intestate  and  without  heirs,  and 
whether  any  person  is  known  to  be  entitled  to  the  said  land,  do,  upon 
their  oath  aforesaid,  say  that  said  Richard  Roe  did  die  seised  of  an 
estate  of  inheritance  in  the  said  tract  of  land  lying  in  the  said  county, 
containing  fifty  acres  {the  Iwundaries  of  the  land  should  be  here  specified), 
and  that  the  said  Richard  Roe  so  died  seised  of  an  estate  of  inherit- 
ance in  said  land,  intestate,  and  without  heirs,  and  that  there  is  no 
person  known  to  us,  the  jurors  aforesaid,  to  be  entitled  to  the  said 
tract  of  land. 

(^Signed  by  jurors  and  escheator.) 

2.  In  Orphans  Court. 

a.  Commission  to  Escheator. 

Form  No.  851  i.* 

In  the  Name  and  by  the  Authority  of  the  Commonwealth  of  Penn- 
sylvania. 

Whereas,  John  Doe  has  this  day  given  to  me,  Edward  L.  Walker, 
auditor-general  of  the  commonwealth  of  Pennsylvania,  information  in 
writing  that  Richard  Roe,  late  of  Pittsburg,  in  the  county  of  Alle- 
gheny, in  said  commonwealth,  has  died  seised  of  an  estate  of  inherit- 
ance in  a  certain  tract  of  land  {or  of  personal  estate,  or  both,  describing 
same)  in  said  county  of  Allegheny,  and  that  the  said  Richard  Roe  died 
so  seised,  intestate,  and  leaving  no  heirs,  known  kindred  or  widow, 
by  reason  whereof  it  is  alleged  the  said  estate  has  escheated  to  the 
commonwealth.  Therefore,  be  it  known,  that  I,  Edward  L.  Walker, 
auditor-general  of  the  commonwealth  of  Pennsylvania,  by  virtue  of 
the  authority  vested  in  me  by  the  laws  of  the  said  commonwealth, 
have  appointed  and  by  these  presents  do  SiT^pomt  Jatnes  If allett,  of 
Pittsburg  aforesaid,  to  act  as  escheator  of  said  property. 

Witness  my  hand  and  seal  of  office  this  twenty-fourth  day  of  March, 
A.  D.  iS98.' 

(seal)  Edward  L.  Walker,  Auditor-General. 

them,  it   shall   be  signed  by    those  so  you  will  truly  and  impartially  inquire 

concurring,  by   the  escheator,  and   he  whether  Richard  Roe  died  seised  of  an 

shall,  within  thirty  days,  return  it  to  the  estate  of  inheritance  in  a  certain   tract 

elerk  of  said  circuit  court.  Code  (1887),  of  land   lying   in   the   county   of  Albe- 

%  2378.  marie,  containing  fifty  acres,  and   if  he 

Delaware.  —  Rev.  Stat.  (1893),  p.  620,  died  so  seised,  whether  he  died  intes- 

c.  82,  §  5.  tate  and  without  heirs  and  whether  any 

West  Virginia. — Code(i8gi),  c.  69,  §6.  person  is  known  to  be  entitled  to  the 

1.  Oath  of  Jnrors.  —  The  following  is  same,  so  help  you  God." 

the  form  of  oath   administered   by  the  2.  Whensoever,    by    information    or 

escheator  to  the  jurors:  "You  as  jurors  otherwise,    the  auditor-general  of   the 

summoned  upon  the   inquest    now  to  commonwealth  shall  become  aware  of 

be  held  by  me,  do  solemnly  swear  that  the  fact  that  any  property,  real  or  per- 
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b.  Petition  by  Esclieator  for  Citation  to  Administrator. 

Form  No.  8512.' 

To  the  Honorable  the  Judges  of   the  Orphans  Court  of  Allegheny 
County: 

Your  petitioner  respectfully  represents  that  on  the  tenth  day  of 
March,  a.  d.  i897,  by  a  commission  issued  to  him  "hy  Edward  L. 
Walker,  auditor-general  of  the  commonwealth  of  Pennsylvania,  under 
his  hand  and  seal  of  his  office,  and  bearing  date  as  above,  he  was 
appointed  to  act  as  escheator  in  behalf  of  said  commonwealth  of  Penn- 
sylvania of  the  estate  of  John  Doe,  late  of  Allegheny  county,  deceased. 

That  on  or  about  the  fourth  day  of  February,  A,  D.  18P4,  the  said 
John  Doe  died  intestate;  that  at  the  time  of  his  decease  the  ssixdjohn 
Doe  was  possessed  of  the  following  estate:  (Jfere  set  out  the  location, 
character  and  amount  of  property,  real  and  personal')',  that  the  said 
decedent  left  no  heirs  or  known  kindred  or  widow  capable  of  inherit- 
ing the  aforesaid  estate,  by  reason  whereof  the  said  estate  has 
escheated  to  the  commonwealth  of  Pennsylvania.  That  on  the  four- 
teenth day  oi  February,  i89^by  letters  of  administration  duly  granted 
by  the  register  of  wills  for  the  county  of  Allegheny  aforesaid,  Richard 
Roe  of  Pittsburg,  in  said  county,  was  appointed  to  administer  upon 
the  estate  of  the  said  John  Doe  and  was  duly  qualified  as  such  admin- 
istrator; that  the  s^xdi  Richard  Roe\i2i'&  now  in  his  possession  the  above 
described  property;  that  he  has  rendered  no  account  of  the  said  prop- 
erty or  of  his  doings  as  administrator  of  said  estate;  wherefore  your 
petitioner  prays  that  a  citation  may  be  issued  directed  to  the  aforesaid 
Richard  Roe,  commanding  him  to  show  cause,  if  any  he  may  have,  why 
he  should  not  file  a  true  and  correct  account  of  all  and  singular  the  said 
property  alleged  to  have  escheated  to  the  commonwealth  as  aforesaid, 
and  that  such  further  proceedings  may  be  had  as  will  determine 
whether  such  property  has  escheated  to  the  said  commonwealth  or  not. 

James  Hallett. 

(  Verification^ 

sonal,  hath  escheated  or  is  supposed  to  shall,  in  his  petition,  set  forth  the  facts 

have  escheated  to  the  commonwealth,  of   his   appointment,    the   nature    and 

he  shall  appoint,  by  commission  under  character   of  the   alleged   escheat,  and 

his   hand   and  seal  of  his  office,  some  also  state  as  far  as  he  can  the  location, 

suitable  person  resident  of  the  county  character  and  amount  of  the  property, 

where  he  shall  have  reason  to  suppose  real   or  personal,  alleged   to  have  es- 

that  the  said  property  or  the  greater  cheated,  together  with   the   name  and 

part  thereof  is  situated,  to  act  as  es-  address  of  the  person  or  persons  having 

cheator  of   said   property;  which  said  the   same   in    his   or  their  possession, 

escheator  shall   have  power  and  duties  whereupon   the  said   court   shall  have 

and  shall  be  entitled  to  the  fees  and  re-  power  to  issue  a  summons  or  citation 

wards  provided  by  law.     Bright.  Pur.  directed  to  any  administrator  or  execu- 

Dig.  Pa.  (1894),  p.  799,  §  4.  tor,  depositary  of  the  court,  receiver,  or 

1.  Whenever  any  escheator  shall  be  other  officer  of  the  court,  to  show  cause, 

duly  commissioned  by  the  auditor-gen-  if  any.  why  they  should  not  file  a  true 

eral  of  and  concerning   any  property,  and  correct  account  of  all  and  singular 

real   or    personal,  escheated    or    sup-  the  said  property   alleged  to  have  es- 

posed  to  have  escheated  to  the  common-  cheated  as  aforesaid.    Bright.  Pur.  Dig. 

wealth,  he  shall   apply  by   petition   to  Pa.  (1894),  p.  799,  ^  8. 
the   court   having   jurisdiction   in    the        2.  For  the  form  of  verification  in  a 

premises  to  hear  and  determine  whether  particular  jurisdiction  consult  the  title 

an  escheat  has  occurred  or  not,  and  Verifications. 
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3.  In  Probate  Court, 
a.  Petition  to  Court  to  Make  Inquisition. 

Form  No.  8513. 
(Aikens'  Prac.  F.  403.  No.  463.)' 
To  the  Hon.  the  Probate  Court  for  the  district  of  Westminster. 

The  town  of  Westtninster  in  said  district,  by  the  undersigned  their 
selectmen,  respectfully  represents,  that  /ohn  Doe  last  an  inhabitant 
of  said  town  of  Westminster  hath  lately  died,  intestate,  seized  and  pos- 
sessed of  divers  goods  and  estate,  situate  and  being  in  said  town  of 
Westminster,  and  leaving  no  widow  or  heir  by  law  capable  of  inherit- 
ing the  same:  They  therefore,  pray  the  Hon.  Court  to  make  inquisi- 
tion in  the  premises,  and  to  decree  that  the  said  estate  shall  escheat 
to  such  use  as  the  law  directs. 
William  West.  ) 

Samuel  Short.   >•  Selectmen  of  the  town  of  Westminster. 
Francis  Fern.    ) 
Dated  this  twenty-second  diZ.^  of  March,  a.  d.  \Z98. 

b.  The  Decree. 

Form  No.  8514.* 
State  of  Vermont,  \      At  a  Probate  Court,  holden  at  West- 

District  of  Westminster,  ss.  f  minster,  within  and  for  the  district  afore- 
said, on  the  twenty-eighth  day  of  March,  a.  d.  \W8.  Present,  the  Hon. 
John  Marshall,  Judge. 

1.    Vermont.  —  When   a   person    dies  after  a  lapse  of  three   years  from  the 

intestate    seised   of   real    or    personal  date  of  letters  of  administration  upon 

property  in  the  state,  leaving  no  heir  or  such  estate,  to    file    a    petition    in    the 

person  by  law  entitled  to  the  same,  the  probate   court   of   the  county  granting 

selectmen  of"  the  town  where  deceased  such  letters,  setting  forth  in  said  peti- 

last  resided,  if  he  was  an  inhabitant  of  tion:  first,  that  such  person  died  with- 

the  state,  may,  in  behalf  of  the  town,  out  heirs    and   intestate;  second,    that 

file  a  petition  with  the  probate  court  of  three  years  have  elapsed  since  the  date 

the  district  for   an   inquisition  in   the  of  the  letters  of  administration;  third, 

premises.     Stat.  (1894),  §  2549.  a  description  of  the  real  estate;  fourth, 

Connecticut.  —  When     any     personal  that   no  debts   remain   unpaid  of   this 

estate  of  deceased  person  shall  remain  estate   not   barred    by    the    statute    of 

unclaimed  five   years  after   the  settle-  limitations;  and  such  petition  shall  be 

ment  of  his  estate  in  the  hands  of  an  verified  by  the  aflSdavit  of  the  county 

administrator  or  executor,  and  the  per-  superintendent  of  public  instruction  or 

son  entitled  to  the  same  is  unknown  or  some  person  who  shall  have  knowledge 

cannot  be  found,  the  court  of  probate,  of  the  facts.     Gen.  Stat.  (1897),  c.   107, 

after  hearing,   of  which  public  notice  g  195. 

shall    be   given,    may   order   same   to         It  shall  be  the  duty  of  the  probate 

be   converted    into   public   funds    and  court  on  the  filing  of  the  petition,  and 

made  payable   to  the  treasurer  of  the  being  satisfied  that  the  facts  stated  in 

state,  who  shall  pay   it   to  the   person  such  petition  are  true,  to  issue  an  or- 

entitled    thereto    if   demanded    within  der  to  the  administrator  to  sell  the  real 

thirty  years.     Gen.  Stat.  (1888),  §  648.  estate  described  in  such  petition  in  the 

Kansas.  —  In  all  cases  where  persons  same  manner  as  real  estate  is  sold  by 

die  without  heirs  and  intestate,  it  shall  administrators  for  the  payment  of  debts 

be   lawful    for   the   superintendent   of  due  from  deceased  persons.     Kan.  Gen. 

public  instruction  of  the  county  wherein  Stat.  (1897),  c.  107,  §  196. 
land  lies  belonging  to  the  estate  of  such        2.  If  no  suflScient  cause  is  shown  to 

person   dying  without  heirs  and  will,  the  contrary  at  the  time  appointed  for 
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Whereas,  the  town  of  Westminster  in  said  district  have  heretofore 
filed  in  said  court  their  petition,  representing  XhdA.  John  Doe,  last  an 
inhabitant  of  said  town  of  Westminster,  hath  lately  died,  intestate, 
seised  and  possessed  of  divers  goods  and  estate,  situate  and  being  in 
said  town  of  Westminster,  and  leaving  no  widow  or  heir  by  law  capable 
of  inheriting  the  same,  and  praying  that  this  court  make  inquisition 
in  the  premises,  and  decree  that  said  estate  shall  escheat  to  the  use 
of  said  town  as  provided  by  law,  and  the  said  court  thereupon  did 
issue  a  citation, ^  notifying  all  persons  having  claims  to  the  inheritance 
of  the  said  Jo/in  Doe  to  appear  before  said  court,  on  the  twenty -eighth 
day  of  March,  a.  d.  \Z98,  and  then  and  there  to  show  cause,  if  any  he, 
she  or  they  had,  wherefore  the  said  court  shall  not  order,  adjudge 
and  decree  that  the  estate  aforesaid  should  escheat  to  the  use  of  said 
town  as  provided  by  law,  and  did  order  ^  the  same  to  be  published  six 
weeks  successively  in  the  '■'■Vermotit  Phoenix"  printed  at  Brattleboro, 


the  hearing,  the  court  shall  order  and 
decree  that  the  estate  of  the  deceased  in 
the  state,  after  the  payment  of  just  debts 
and  charges,  shall  escheat  and  shall 
assign  the  personal  estate  to  the  town 
where  he  was  last  an  inhabitant  in  this 
state  and  the  real  estate  to  the  town 
in  which  same  is  situate.  If  he  never 
was  a  resident  of  this  state,  the  whole 
estate  shall  be  assigned  to  the  town 
where  the  same  is  located.  Such  estate 
shall  be  for  the  use  of  schools  in  the 
towns  respectively.  Vt.  Stat.  (1894), 
§2551. 

1.  Citation.  —  The  notice  shall  recite 
the  substance  of  the  facts  and  request 
set  forth  in  the  petition,  and  the  time 
and  place  at  which  persons  claiming 
the  estate  may  appear  and  be  heard 
before  the  court,  and  shall  be  published 
at  least  six  weeks  successively,  the  last 
of  which  publications  shall  be  at  least 
six  months  before  the  time  appointed 
for  making  the  inquisition.  Vt.  Stat. 
(1894).  5^  2550. 

The     proper     form     of    notice    (see 
Aikens'   Prac.   F.  403,   No.  465)   is   as 
follows,  to  wit: 
"  State  of  Vermont,  \ 

District  of  Westminster,  ss.  | 

Whereas  John  Doe  late  of  Westmin- 
ster, has  died,  seized  and  possessed  of 
certain  goods,  chattels,  and  other 
estate  within  this  state,  the  right  of 
granting  administration  on  which,  ap- 
pertains to  the  probate  court  of  said 
district,  and  whereas  the  town  of  West- 
minster has  filed  their  petition  in  said 
court,  stating  that  the  saidy^^«  Doe 
hath  no  widow  or  heir,  by  law  capable 
of  inheriting  such  estate,  and  praying 
that  an  inquisition  may  be  taken  in 
the    premises:    This    is    therefore     to 


notify  all  persons,  having  claims  to  the 
inheritance  of  the  said  John  Doe  to 
appear  before  said  court,  on  the 
twenty-eighth  day  of  March,  i8gS,  at 
ten  o'clock  in  the  Jorenoon,  at  West- 
minster, then  and  there  to  show  cause, 
if  any  he,  she,  or  they  have,  wherefore 
the  said  court  should  not  order,  ad- 
judge and  decree  that  the  estate  afore- 
said shall  escheat  to  such  use  as  the 
law  directs. 

Dated  at  Westminster, *in  said  district 
of  Westminster,  on  this  eighth  day  of 
April,  A.  D.  1897. 

Calvin  Clark,  Register  (or  yw^^d")." 

2.  The  order  may  be  (see  Aikens' 
Prac.  F.  403,  No.  464)  in  the  following 
form,  to  wit: 

"  State  of  Vermont,  District  of  West- 
minster, ss.  At  a  Probate  Court,  holden 
at  Westminster,  within  and  for  the 
district  aforesaid,  on  the  eighth  day  of 
April,  A.  D.  1897.  Present,  the  Hon. 
Johti  Marshall,  Judge. 

On  the  petition  of  the  town  of  West- 
minster praying  inquisition  on  the 
estate  oi  John  Doe,  late  of  Westminster, 
who,  it  is  alleged,  hath  lately  died  in- 
testate, seized  and  possessed  of  divers 
goods  and  estate,  situate  and  being  in 
said  town  of  Westminster,  leaving  no 
widow  or  heir,  by  law  capable  of  in- 
heriting the  same.  It  is  ordered  by 
the  court,  that  the  said  town  of  West- 
minster cause  a  citation  issued  by  said 
court  in  the  premises,  to  be  published 
j?jr  weeks  successively  in  the  "  Vermont 
Phoenix,"  printed  at  Brattleboro,  in  the 
state  of  Vermont,  the  last  of  which 
publications  shall  be  at  least  six 
months  before  the  twenty-eighth  day  of 
March  next.     A  true  record. 

Attest:         Calz'in  Clark,  Register." 
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in  the  state  of  Vermont,  the  last  of  said  publications  to  be  at  least  six 
months  before  the  twenty-eighth  day  of  March  aforesaid,  which  order 
hath  been  compHed  with. 

And  whereas,  it  appears  from  the  files  and  records  of  said  court, 
that  after, deducting  all  the  just  debts  of  the  said  John  Doe,  and  the 
charges  of  settling  the  said  estate,  there  remains  in  the  hands  of  the 
administrator  thereof  the  following  described  estate,  to  wit:  {Here  set 
out  the  estate  remaining  in  the  hands  of  the  administrator'). 

And  whereas,  no  person  having  claim  to  the  inheritance  of  said 
John  Doe  doth  now  appear,  in  obedience  to  the  aforesaid  citation  (or 
no  person  appearing  in  obedience  to  the  aforesaid  citation  hath  shown  any 
sufficient  cause  why  the  aforesaid  estate  should  not  escheat  as  aforesaid^. 

The  court  aforesaid  doth  therefore,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  hereby  order,  adjudge  and  decree,  that 
all  and  singular  the  estate  of  the  said  John  Doe,  above  described,  do 
escheat,  and  doth  hereby  assign  and  decree  the  said  estate  and  every 
part  and  parcel  thereof  to  the  said  town  of  Westminster,  to  have  and 
to  hold  the  same  to  the  said  town  to  the  use  and  for  the  support  of 
schools  in  said  town  forever. 

Attest: 

Calvin  Clark,  Register. 

4.  By  Sheriflf's  Jury. 

Form  No.  8515. 

(N.  J.  Gen.  Stat.  (1895),  p.  1394,  §  i.)' 

New  Jersey,  to  wit:  The  state  of  New  Jersey  to  the  sheriff  of  the 
county  of  Mercer,  greeting: 

Because  we  are  informed  \.\i2X  John  Doe  died  seised  of  divers  lands, 
tenements  and  hereditaments  in  our  county  of  Mercer,  without 
making  any  devise  thereof,  and  leaving  no  heir  capable  of  inheriting 
the  same;  we  command  you,  that,  by  the  oath  of  twelve  good  and 
lawful  men  in  your  county,  you  diligently  inquire  what  lands,  tene- 
ments and  hereditaments  the  said  John  Doe  was  seised  of  at  the  time 
of  his  death,  if  any;  and  what  estate  of  inheritance,  and  when  he 
died,  and  whether  lie  made  any,  and  what,  devise  thereof,  and  whether 
he  left  any  heir,  and,  if  he  did,  who  is  his  heir,  and  what  is  the  clear 
yearly  value  of  such  lands^  tenements  and  hereditaments;  and  the 
inquisition  which  you  shall  take  thereof,  do  you  send,  under  your 
seal  and  the  seals  of  those  by  whose  oaths  you  take  the  same  inquisi- 
tion, before  us,  in  our  court  of  chancery,  without  delay,  together 
with  this  writ. 

Witness  his  Honor,  John  Marshall,  chancellor,  at  Trenton,  the 
twenty-second  day  of  March,  in  the  year  one  thousand  eight  hundred 
and  ninety-eight. 

Calvin  Clark,  Clerk. 

Oliver  Ellsworth^  Attorney  General. 

1.  New  Jersey.  —  Whenever  the  at-  person  hath  died  seised  of  any  real  es- 
torney-general  shall  be  informed,  or  tate  within  this  state,  without  making 
shall  have  reason  to  believe,  that  any     a  devise   thereof,  and  leaving  no  heirs 
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5.  Upon  Information  of  Attoraey-General.^ 

Form  No.  8516.' 

In  the  Superior  Court  of  the  City  and  County  of  San  Erancisco,  State 
of  California. 


capable  of  inheriting  the  same,  he  shall 
cause  a  writ  to  issue  out  of  the  court  of 
chancery,  and  directed  to  the  sheriff  of 
any  county  in  this  state.  Gen.  Stat. 
(1895),  p.  1394.  §  1. 

1.  In  some  states,  where  the  attorney- 
general  or  prosecuting  attorney  is  in- 
formed, or  has  reason  to  believe,  that 
any  property  within  his  state  or  circuit, 
as  the  case  may  be,  has  escheated  to 
the  state,  it  is  his  duty  to  file  an  in- 
formation or  complaint  on  behalf  of  the 
state,  setting  forth  the  facts  and  pray- 
ing that  the  said  property  may  be  de- 
clared to  have  escheated.  Such  is 
the  case  in  the  following  states,  to 
wit: 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2851. 

California.  —  Code  Civ.  Proc.  (1897). 
§  1269. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  100-102. 

Florida.  — Rex.  Stat.  (1892),  §  1853. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  49,  par.  3. 

Indiana.  —  Horner's   Stat.    (1896),  § 

II43- 

Maine.  —  Rev.  Stat.  (1883),  c.  93,  §  II. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
182,  §  3. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
4162. 

Nevada. — Gen.  Stat.  (1885),  §  2993. 

North  Dakota.  — Rev.  Codes  (1895),  § 

3759- 

Oklahoma.  — Stat.  (1893),  §  6278. 
Oregon.  —  Hill's  Anno.   Laws  (1892), 

§  3137. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  ?  3418. 

Tennessee. — The  action  is  by  a  bill 
in  equity  filed  by  the  district  attorney  in 
the  court  of  the  county  wherein  the 
Ian  ds  escheated  lie.  Code  (1896),  § 
3826. 

Texas.  —  Rev.  Stat.  (1895),  art.  1822. 

Utah.  —  Rev.  Stat.  (1898),  §  2440. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897).  §  5791. 

Wisconsin. — Stat.  (^1898),  t?  283. 

Beqnisites  of  Information  or  Complaint — 
Death  of  Owner.  —  The  information  or 
petition  should  allege  the  death  of  the 


person  whose  estate  is  sought  to  be  es- 
cheated.   Hughes  V.  State,  41  Tex.  10. 

Names  of  Terre  Tenants  and  Claim- 
ants. —  The  information  should  set  forth 
the  names  of  the  terre  tenants  and  per- 
sons claiming  the  estate  sought  to  be 
escheated.  Wallahan  v.  Ingersoll,  117 
111.  123. 

Facts  Showing  Escheat.  —  The  infor 
mation  should  set  forth  the  facts  and 
circumstances  in  consequence  of  which 
the  estate  is  claimed  to  have  escheated. 
Wallahan  v.  Ingersoll,  T17  111.  123. 

Name  of  Owner.  — The  information 
should  set  forth  the  name  of  the  person 
last  lawfully  seised.  Wallahan  v.  Inger- 
soll, 117  111.  123. 

Description  of  Estate.  —  The  infor- 
mation or  petition  must  set  forth  a 
description  of  the  estate  sought  to  be 
escheated.  Wallahan  v.  Ingersoll,  117 
111.  123. 

Want  of  Heirs  or  Devisee.  —  The  in- 
formation or  petition  should  allege 
that  the  owner  of  the  estate  sought  to 
be  escheated  dies  without  heirs  or  any 
devisee  of  such  property.  Hughes  v. 
State,  41  Tex.   10. 

Where  Filed.  —  In  Texas,  the  petition 
should  allege  that  it  is  filed  in  the 
county  having  probate  jurisdiction  over 
the  estate  of  the  deceased  whose  estate 
is  sought  to  be  escheated.  Hughes  v. 
State,  41  Tex.  10. 

Complaint  to  recover  property  of  a  de- 
ceased nonresident  alien,  under  a  statute 
making  it  lawful  for  a  nonresident 
alien  to  acquire  real  estate  in  a  state 
either  by  descent  or  devise,  or  to  hold, 
sell  or  alienate  the  same  as  if  a  citi- 
zen of  the  United  States,  provided 
such  right  be  exercised  within  a  certain 
time  after  the  settlement  of  the  de- 
cedent's estate  from  which  such  real 
estate  was  derived,  must  allege  that 
the  deceased  was  a  nonresident  of  the 
state  at  the  time  of  his  death,  or,  if  a 
resident,  that  he  left  no  nonresident 
alien  heirs,  or,  if  there  were  such,  that 
they  did  not  convey  the  land  within  the 
required  time.  State  v.  Witz,  87  Ind. 
190.    See  also  State  v.  Killian,  51  Mo.  80. 

2.  California.  —  Code  Civ.  Proc. 
(1897),  §  1269.     See  also  supra,  note  I. 
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The  People  of  the  State  of  California  oti  the  relation ' 
of  Oliver  Ellsworth^  Attorney  General.,  plaintiff, 

against  ^ 

Richard  Roe.,  William  West  and  Samuel  Short., 

defendants. 

The  People  of  the  State  of  California^  by  Oliver  Ellsworth,  their  attor- 
ney general,  upon  the  information  and  complaint  of  Oliver  Ellsworth., 
their  attorney  general,  complain  of  the  said  defendants,  and  allege: 

I.  That  a  certain  piece  and  parcel  of  land  situate  in  the  aforesaid 
city  and  county  of  San  Francisco  in  said  state  of  California,  said  land 
being  described  as  follows,  to  wit,  (^Here  set  out  a  description  of  the  land) 
has  for  reasons  hereinafter  set  forth  escheated  to  the  aforesaid  state 
of  California. 

II.  That  one  John  Doe,  late  of  the  city  and  county  of  San  Francisco, 
aforesaid,  deceased,  was  the  last  person  lawfully  seised  of  said  land. 

III.  That  on  the  fourtetnth  day  of  Dtcember,  a.  d.  i8^5,  the  said 
John  Doe  died  intestate,  and  leaving  no  heirs,  widow,  or  known 
kindred  capable  of  inheriting  said  real  estate. 

IV.  That  the  defendant,  William  West,  is  terre  tenant  of  said  real 
estate  and  that  defendants  Richard  Roe  and  Samuel  Short  claim  to  be 
the  owners  of  said  real  estate  and  also  claim  that  the  said  William 
West  is  their  tenant. 

V.  That  the  said  defendants,  or  any  one  of  them,  are  not  entitled 
to  said  real  estate  or  to  any  interest  therein,  but  that  by  reason  of 
the  premises  above  set  forth  the  said  estate  has  escheated  to  the  state 
of  California,  and  that  the  right  to  said  estate  is  in  the  said  state  of 
California. 

VI.  That  more  than  five  years  have  elapsed  since  the  death  of  the 
said  John  Doe,  and  that  no  part  of  the  aforesaid  estate  has  been  sold, 
as  is  provided  by  law,  for  the  payment  of  the  debts  of  said  decedent. 

Wherefore  the  plaintiffs  pray  that  the  aforesaid  described  estate  be 
adjudged  to  belong  to  the  state  of  California,  and  that  a  decree  issue 
that  said  state  be  seised  thereof,  and  that  such  other  orders  and 
decrees  may  be  issued  as  shall  be  meet  and  just  in  the  premises. 

Oliver  Ellsworth,  Attorney  General. 
(  Verification^ 

Form  No.  8517.* 

State  of  Indiana,  )  Posey  Circuit  Court. 

Posey  County.        \     '     October  Term,  i87^. 

The  State  of  Indiana  on  the  relation  of  Daniel  Webster ^ ' 

Attorney  General,  plaintiff, 

against 

John  Doe,  administrator  of  the  estate  of  Richard  Roe, 

defendant. 

The  State  of  Indiana  on  the  relation  of  Daniel  Webster,  its  attorney 
general,  complains  oi  John  Doe,  defendant,  and  says,  that  heretofore, 

1.  For  the  form  of  verification  in  a  In  that  case  a  demurrer  to  the  complaint 
particular  jurisdiction  consult  the  title  on  the  ground  of  insufficiency  because 
Verifications.  it  did  not  allege   that  defendant   had 

2.  This  form  is  based  upon  the  com-  been  removed  from  his  trust,  that  his 
plaint  in  Fuhrer  v.  State,  55  Ind.  150.  successor  had  been  appointed  and  quali- 
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to  wit,  on  \.\i&  fourteenth  day  of  March,  i865,  the  said  defendant  was 
duly  appointed  and  qualified  as  administrator  of  the  estate  of  Richard 
Roe,  late  of  Mt.  Vernon  in  the  county  of  Posey  aforesaid,  deceased,  and 
on  sdL\d  fourteenth  day  of  March,  as  such  administrator,  the  said  defend- 
ant received  the  sum  of  one  thousand  three  hundred  and  ninety-four 
dollars  and  twenty-five  cents  belonging  to  the  said  estate,  and  that  on 
the  t7velfth  day  oi  July,  i867,  the  said  defendant  made  a  final  settle- 
ment report,  as  administrator  of  said  decedent's  estate,  to  the  Posey 
Circuit  Court,  said  report  showing  balance  in  his  hands  on  the  date 
aforesaid  belonging  to  said  estate  of  one  thousand  and  fifty-eight  dol- 
lars and  fifty  cents  for  distribution,  which  report  was  approved  and 
received  by  said  court  and  the  distribution  of  said  sum  was  ordered; 
that  on  the  sixth  day  oi  July,  iB71,  a  citation  was  issued  by  said  court 
against  the  said  defendant  to  show  cause  why  he  had  not  made  a  dis- 
tribution of  the  funds  in  his  hands  belonging  to  the  said  estate, 
which  citation  was  duly  served  on  said  defendant  on  the  same  day 
on  which  it  was  issued,  but  that  said  defendant  wholly  failed  and 
refused  to  appear  and  answer  said  citation;  that  more  than  t7£/o  years 
have  elapsed  since  the  final  settlement  of  the  said  estate,  and  that  no 
heirs  of  said  decedent  have  appeared  to  claim  the  surplus  of  said 
estate  or  any  part  thereof  and  that  the  said  estate  has,  according  to 
the  laws  of  the  state  of  Indiana,  escheated  to  the  said  state,  wherefore 
the  plaintiff  demands  that  an  order  be  issued  requiring  the  said 
defendant  to  pay  the  said  sum  of  one  thousand  and  fifty -eight  dollars 
2in6.  fifty  cents  belonging  to  the  said  decedent's  estate  and  interest 
on  the  same  from  the  twelfth  day  oi  July,  i867,  amounting  in  the 
aggregate  to  the  sum  of  one  thousand  sez'en  hundred  dollars  over  to  the 
treasurer  of  Posey  county  and  for  the  costs  of  suit. 

Daniel  Webster,  Attorney  General. 
(  Verification,  y- 

II.  PROCEEDINGS  BT  HEIR  TO  RECOVER  ESCHEATED  PROPERTY. 

Form  No.  8518.* 

fied,  and  that   such  successor  and  the  assigns)   may  file   his   petition    in   the 

prosecuting   attorney   had    failed   and  circuit  court  having  chancery  jurisdic- 

refused    for  twelve  months  to  institute  tion  in  the  county  or  district  where  such 

the   proper    proceedings    against    the  land  may  lie,  setting  forth  the  nature 

defendant  and  his  sureties  as  provided  of   his  demand   or  claim  and    praying 

in    the   statute,  was   overruled   in   the  that  the  said  estate  may  be  relinquished 

trial  court  and  the  ruling  affirmed  by  to  him.     Sand.  &    H.  Dig.  Ark.  (1894), 

the  supreme  court  on  appeal.  §    2866.      And    if    any    person    appear 

See  Horner's  Stat.  Ind.  (1896),  ^  1143;  within  seven  years  after  the  death  of 

also    supra,    note  i,    p.    812;    State    v.  the  intestate  and  claim  the  money  paid 

Meyer,  63  Ind.  33.  into  the  treasury  under  this  act  as  heir 

1.  For  the  form  of  verification  in  a  or  legal  representative,  he  may  file  a 
particular  jurisdiction  consult  the  title  petition  in  the  circuit  court  or  court 
Verifications.  having  chancery   jurisdiction    for    the 

2.  If  any  person  appear  and  claim  county  in  which  the  estate  is  situated, 
lands  vested  in  the  state  within  seven  stating  the  nature  of  his  claim  and 
years  after  the  death  of  the  last  person  praying  that  such  money  may  be  paid 
seised,  such  person  (other  than  such  as  to  him,  a  copy  of  which  petition  shall 
were  served  with  scire  facias  or  ap-  be  served  on  the  prosecuting  attorney 
peared  to  the  proceeding,  their  heirs  or  for   the  circuit,   who   shall   put   in   an 
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Pulaski  Circuit  Court. 
John  Doe,  plaintiff,  ) 

against  V  Complaint  in  Equity.  ^ 

The  State  of  Arkansas,  defendant,  ) 
The  plaintiff  above  named  complains  of  the  defendant  and  alleges: 

I.  That  the  above  plaintiff  is  the  brother  and  heir  at  law  of  Charles 
Doe,  late  of  Little  Rock,  in  the  county  of  Pulaski  aforesaid,  deceased. 

II.  That  on  the  seventeenth  day  ai  June,  a.  d.  \Z9S,  the  aforesaid 
Charles  Doe  died  intestate  and  possessed  in  fee  simple  of  certain  real 
estate  situate  in  the  said  city  of  Little  Rock  and  described  as  follows: 
(JLere  set  out  a  description  of  the  estate),  the  said  property  being  of  the 
value  of  ten  thousand  dollars. 

III.  That  on  the  eighth  day  oi  July,  a.  d.  i897,  an  information 
was  filed  in  the  Circidt  Coxxrt  for  the  said  county  of  Pulaski,  by  the 
prosecuting  attorney  for  the  sixth  judicial  circuit,  wherein  it  was 
alleged  that  the  said  Charles  Doe  had  died,  intestate,  possessed  of 
certain  property  therein  described,  and  leaving  no  heir  or  known 
kindred  or  widow  capable  of  inheriting  the  same,  and  that  by  reason 
thereof  the  said  property  had  escheated  to  the  state  of  Arkansas. 

IV.  That  no  legal  heirs  entitled  to  the  said  estate  appearing  to 
answer  to  the  said  information,  judgment  was  rendered  by  the  aforesaid 
court  on  the  twenty-third  day  of  September,  iB97,  that  the  said  estate  had 
escheated  to  the  state  of  Arkansas  and  that  the  state  be  seised  thereof. 

V.  That  at  the  time  of  the  aforesaid  proceeding,  the  above  named 
plaintiff  was  a  resident  of  the  state  of  California',  that  he  had  no 
actual  notice  of  the  pendency  of  said  proceedings  by  citation,  adver- 
tisement or  otherwise,  and  that  he  did  not  appear  thereto  in  person 
or  by  attorney. 

VI.  That  the  plaintiff  as  heir  at  law  of  the  aforesaid  Charles  Doe  is 
entitled  to  the  aforesaid  estate. 

Wherefore  he  prays  judgment  that  he  be  declared  to  be  the  rightful 
owner  of  all  of  said  property  and  that  said  property  be  relinquished 
to  him,  and  for  other  relief. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
(  Verification,  f^ 

Form  No.  8519.' 

In  the  Orphans  Court  of  Allegheny  County. 
In  the  matter  of  the  Escheated  Estate  of  \ 
John  Doe,  Deceased.  \ 

Allegheny  County,  ss. 

answer  for  the  same.     Sand.  &  H.  Dig.  1.  Petition  to  be  Bronglit  at  Law.  —  In 

Ark.  (1894),  §  2864.  Oregon^  it  was  held  that  a  proceeding  by- 
Similar  or  analogous  statutes  exist  in  petition  to  recover  money  escheated  to 

the  following  states,  to  wit:  the    state    is    one    at    law   and  not   in 

California.  —  Code  Civ.  Proc.  (1897),  equity.       Fenstermacher   v.   State,    19 

§  1272.  Oregon  504. 

Illinois.  —  Starr   &  C.    Anno.     Stat.  2.  For  the  form   of  verification  in   a 

(1896),  c.  49,  par.  7.  particular  jurisdiction  consult  the  title 

Nevada.  —  Gen.  Stat.  (1885),  §  2996.  Verifications. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  3.  Any  person  or  persons  interested 

§  3137.  or  claiming   to    be   interested   in   any 

Texas.  —  Rev.  Stat.  (1895),  art.  1834.  property,  real  or  personal,  which  shall 
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And  now  comes  Charles  Doe  and  as  to  the  findings  of  the  said  court 
in  the  matter  of  the  estate  oi  John  Doe.,  late  of  said  Allegheny  county, 
deceased,  absolutely  confirmed  on  the  tenth  day  of  March,  a.  d.  i8P7, 
whereby  it  was  adjudged  that  the  aforesaid  John  Doe  died  intestate 
possessed  of  certain  property  real  and  personal  and  leaving  no  known 
heirs  or  kindred  or  widow  capable  of  inheriting  the  said  property,  and 
that  the  said  property  by  reason  of  the  premises  aforesaid  had 
escheated  to  the  commonwealth  of  Pennsylvania,  complaint  makes  that 
the  aforesaid  finding  and  adjudication  are  not  true  and  correct, 
because  he  says  that  the  aforesaid  John  Doe  did  leave  heirs  and 
known  kindred,  to  wit,  the  said  Charles  Doe,  a  son  of  said  decedent; 
that  the  said  Charles  Doe  had  no  actual  notice  by  citation,  advertise- 
ment or  otherwise  of  the  pendency  of  any  proceedings  for  escheat 
prior  to  the  conclusion  of  the  audit  of  accounts  of  the  person  having 
the  escheated  property  in  his  possession,  and  that  he  did  not  appear 
in  person  or  by  attorney  in  said  escheat  proceedings,  and  this  the  said 
Charles  Doe  is  ready  to  verify.  Wherefore  he  prays  that  the  afore- 
said adjudication  be  vacated  and  annulled  and  that  the  proceeds  of 
the  sale  of  said  property,  or  so  much  thereof  as  may  remain  after  the 
payment  of  all  legal  charges,  thus  wrongfully  paid  to  the  said  com- 
monwealth, may  be  adjudged  to  him. 

Charles  Doe. 

(  Verification.  )^ 

have  been  found  to  have  escheated  to  afhrmation  by  writing  filed  in  the  court 

the  commonwealth,  who  have  had  no  finding  the  same,  setting  forth  his,  her 

actual  notice  by  citation,  advertisement  or  their  interest  in  said  property  and  in 

or  otherwise  of  the  pendency  of  any  pro-  what  particular  said  finding  or  adjudi- 

ceedings  in  escheat  prior  to  the  conclu-  cation   is   not  true  and  correct,  which 

sion   of   the   audit   of   account,  of  the  said  traverse  shall  be  tried  in  the  court 

person  having  the  said  property  in  his  of  common  pleas  of  the  same  county  in 

possession,   and  who    shall    not    have  which    the   original   proceedings   have 

subsequently  appeared  in  person  or  by  been  instituted.     Bright.  Pur.  Dig.  Pa. 

attorney   in   said  escheat  proceedings,  (1894),  p.  802,  §  27. 

may,  at  any  time  within  three  years  after  1.  For  forms  of  verification  in  a  par- 

the  filing  of  the  final  adjudication  or  find-  ticular    jurisdiction    consult    the   title 

ing  in  escheat  or  absolute  confirmation  Verifications. 
thereof,  traverse  the  same  under  oath  or 
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ESTOPPEL. 

By  Henry  F.  Knight. 

I.  IN  General,  817. 

1.  Set  Up  in  Flea  or  Answer,  8i8. 

2.  Set  Up  in  Replication  or  Reply,  819. 
II.  BY  AWARD,  820. 

III.  BY  DEED,  821. 

IV.  BY  MATTER  OF  RECORD,  823. 
V.  IN  PAIS,  824. 

1.  Arising  by  Relations  of  the  Parties,  824. 

2.  Arising  from  Conduct,  827. 

a.  In  General,  827. 

b.  Acquiescence  and  Acceptance,  827. 

c.  Laches,  830. 

d.  Silence — Standing  By,  Zy:). 

3.  By  Representations,  832. 

CROSS-REFERENCES. 

For  Form  of  Plea  in  Bar  in  Error  setting  up  Release  of  Errors,  see  the 
title  ERROR,   WRIT  OF,  ante,  p.  768,  Form  No.  8j^70. 

For  Forms  of  Pleadings  setting  up  Res  Adjudicata  as  an  Estoppel,  see  the 
title  FORMER  ADJUDICA  TION. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  IN  GENERAL.1 

1.  Demurrer    is    the    proper    pleading  v.  Newman,  27  Ind.  508;  German  Mut. 

where  the  matter  of  estoppel  appears  on  Ins.  Co.  v.  Grim,  32  Ind.  249). 

the  face  of  the  complaint,  declaration  or  In  Hanson  v.  Buckner,  4  Dana  (Ky.) 

other  pleading,     i   Chit.    PI.  (3d  Am.  251,    the   court   said:    "'To   make   an 

ed.)  575;  Collins  v.  Mitchell,  5  Fla.  364;  estoppel   operative,  it   must   be   taken 

Oregonian  R.   Co.  v.  Oregon  R.,  etc.,  advantage  of  in  proper  time,  and  in  a 

Co.,  10  Sawy.  (U.  S.)  464.  legitimate   manner':    if  the   matter  of 

Plaintiff  may  demur  to  defendant's  estoppel  appears  on  the  record,  it  may 

plea   when    it   appears   on  the  face  of  be  taken   advantage  of   by  demurrer, 

the  declaration   that   the  defendant  is  and  when  it  does  not  appear,  it  should 

estopped  to  plead  the  facts  contained  in  generally   be   specially   plead[ed]   and 

his  plea.     Trimble  v.  State,  4  Blackf.  relied  on." 

(Ind.)  435.  In  Bartholomew  v.  Candee,  14  Pick. 

"  Where  an  estoppel  by  record  plainly  (Mass.)  171,  it  is  said  that  the  plaintiff 

appears  upon  the  face  of  a  complaint  or  "might   have   availed   himself  of   the 

answer,  it  is  not  necessary  to  set  up  the  advantage  on  demurrer,"  referring  to 

estoppel  by  answer  or  reply,  but  it  may  an  estoppel  appearing  upon  the  face  of 

be   raised  by  demurrer."     Greenup  v.  the    record    {citing    Kemp   v.    Gooda!. 

Crooks,  50  Ind.  410  {citing  Trimble  v.  Salk.  277). 

State,  4  Blackf.  (Ind.)  435;   Sammons  Flea  or  Beplication. —  If  the  matter  of 
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1.  Set  Up  in  Plea  or  Answer.^ 

Form  No.  8520. 
In  the  Greene  Circuit  Court,  September  Term,  xW8. 
Richard  Roe  1 

ats.  >•  Debt. 

John  Doe.   ) 

And  the  said  Richard  Roe,  defendant  in  this  suit,  by  Jeremiah  Mason., 
his  attorney,  [comes  and  defends  the  wrong  and  injury  when,  etc.,* 
andj^  says  that  he,  the  said  plaintiff,  ought  not  to  be  admitted  to  say 
or  allege  that  (stating  the  allegation  in  the  declaration  to  which  the 
estoppel  relates),  because  he  says  *  that  (stating  matter  by  which  plaintiff  is 
estopped),  and  this  he,  the  said  defendant,  is  ready  to  verify;*  where- 
fore f  he  prays  judgment  if  the  said  plaintiff  ought  to  be  admitted  or 
received  against  his  own  acknowledgment  (^stating  whether  by  deed, 
covenant,  agreement  or  otherwise)  to  say  or  allege  that  (stating  the 
allegation  in  the  declaration  to  which  the  estoppel  relates). 

Jeremiah  Mason,  Attorney  for  Defendant. 


estoppel  do  not  appear  from  the  ante- 
rior pleading,  the  plea  or  replication 
should  set  it  forth  and  have  the  proper 
commencement  and  conclusion,  i  Chit. 
PI.  (3d  Am.  ed.)  575. 

Distinguished  from  Confession  and 
Avoidance.  —  Generally  it  is  held  that  a 
plea  of  estoppel  is  as  distinct  from  con- 
fession and  avoidance  as  from  traverse, 
and  indeed  that  it  is  not  properly  a 
plea  in  bar:  it  neither  admits  nor  de- 
nies the  allegations  of  the  declaration. 
East  St.  Louis  v.  Flannigen,  34  111. 
App.  596,  Gould  PI.  2)^etseq.\  Stephen 
PI.  219  etseq.  But  in  Michigan  (Cooley, 
J.  dissenting),  it  has  been  held  that  a 
plea  of  estoppel  confesses  the  matters 
alleged  as  the  cause  of  action,  and  if 
the  estoppel  fails,  judgment  for  the 
plaintiff  rightly  follows  without  the 
necessity  of  any  further  proceeding 
upon  his  part.  Whittemore  7).  Stephens, 
48  Mich.  573.  Consult  also  the  title 
Confession    and    Avoidance,   vol.   5, 

P-37. 

Greater  certainty  is  necessary  in  plead- 
ings setting  up  an  estoppel  than  in 
ordinary  pleadings.  i  Chit.  PI.  (3d 
Am.  ed.)  238.  And  to  the  same  effect 
substantially  see  the  following  cases: 

Alabama.  —  Gilbreath  v.  Jones,  66 
Ala.  129. 

Arkansas.  —  Gaines  v.  Mississippi 
Bank,  12  Ark.  773. 

Connecticut.  —  Crandall  v.  Gallup,  12 
Conn.  365. 

North  Dakota.  —  Parliman  v.  Young, 
2  Dak.  185. 

Indiana.  —  Fletcher  v.  McGill,  no 
Ind,  395, 


Massachusetts. —  Guild  v.  Richardson, 
6  Pick.  (Mass.)  364. 

Michigan.  —  Fredenburg  v.  Lyon 
Lake  M.  E.  Church,  37  Mich.  476. 

New  York.  —  Brazil!  v.  Isham,  13 
N.  Y.  9. 

Ohio.  —  Meiss  v.  Gill,  44  Ohio  St, 
253- 

Pennsylvania.  —  Field's  Estate  Case, 
2  Rawle  (Pa.)  357. 

South  Dakota.  —  Parliman  v.  Young, 
2  Dak.  185. 

Texas.  —  Texas  Banking,  etc.,  Co.  v. 
Hutchins,  53  Tex.  61. 

West  Virginia. —  Vanbibber^^  Beirne, 
6  W.  Va.  168. 

1.  A  plea  in  bar  may  conclude  the 
plaintiff  by  matter  of  estoppel;  this, 
however,  rarely  occurs  in  a  plea. 
Pleading  matter  of  estoppel  more  fre- 
quently occurs  in  replications  and  sub- 
sequent proceedings,  i  Chit.  PI.  (3d 
Am.  ed.)  459. 

Joined  with  General  Denial.  —  A  plea 
of  estoppel  may  be  joined  with  a  gen- 
eral denial,  when  the  averments  by 
way  of  estoppel  are  not  inconsistent 
with  such  denial.  Blodgett  v.  McMur- 
try,  39  Neb.  210.  For  forms  of  general 
denial  see  the  titles  Answers  in  Code 
Pleading,  vol.  i,  p.  799;  Pleas. 

2.  Significance  of  "  etc."  is  explained 
in  vol.  I,  p.  24,  note  i,  p.  184,  note  3; 
vol.  2,  p.  log,  note  2. 

3.  The  words  in  []  do  not  seem  neces- 
sary. Bigelow  Est.  (4th  ed.)  693,  note 
I  (^citing  I  Chit.  PI.  (3d  Eng.  ed.)  408). 
But  the  form  given  in  2  Green's  New 
Pr.  1532,  contains  these  words. 

4.  Commencement  and  conclusion  of  plea 
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Form  No.  8521. 

(JTitle  of  court  and  cause.,  and  commencement  as  in  Form  No.  6738y- 
says  that  the  plaintiff  ought  not  to  be  admitted  to  say  {stating  the  matter 
to  which  the  estoppel  is  interposed,  as  for  instance.,  "that  said  premises' 
belonged  to  Samuel  Short  "^,  because  he  says  that  {stating  the  subject- 
matter  of  the  estoppel.)  as  for  instance,  "that  the  plaintiff,  on  or  about 
ih^  first  day  of  October,  iB98,  conveyed  said  premises  to  the  defend- 
ant by  deed,  containing  a  full  covenant  of  warranty  ")  (concluding  in 
the  usual  manner,  with  signature  of  defendant' s  attorney). 

2.  Set  Up  in  Replication  or  Reply .^ 

Form  No.  8522. 

(r  Chit.  PI.  (3d  Am.  ed.)  573;  2  Chit.  PI.  (3d  Am.  ed.)  641.)' 
In  the  King's  Bench. 

Trinity  Term,  51  Geo.  III. 
John  Doe 
against 
Richard  Roe. 

And  the  said  John  Doe  saith  that  the  said  Richard  Roe  ought  not 
to  be  admitted  or  received  to  plead  the  said  plea  by  him  secondly 
above  pleaded  as  to  so  much  thereof  wherein  he  alleges  that,  {stating 
the  part  of  the  plea  to  which  the  estoppel  relates^  because  he  says  that,* 


to  matter  of  estoppel  is  given  in  Stephen 
PI.  (6th  ed.)  322. 

In  Illinois,  it  has  been  held  that  a 
plea  of  estoppel  must  have  the  formal 
commencement  and  conclusion  of  a 
plea  of  estoppel  at  common  law.  If  it 
lack  these  formal  parts,  it  is  demurrable. 
East  St.  Louis  v.  Flannigen,  34  111.  App. 

596- 

In  Michigan,  it  has  been  held  that  a 
plea  of  estoppel  must  be  properly 
framed  as  such,  especially  in  opening 
and  closing.  It  must  also  set  forth  that 
it  is  claimed  that  the  plaintiff  should 
not  be  allowed  to  plead  the  matter 
against  which  the  estoppel  is  urged. 
Whittemore  v.  Stephens,  48  Mich.  573. 

For  the  formal  parts  of  answers  and 
pleas,  generally,  consult  the  titles  An- 
swers IN  Code  Pleading;    Pleas. 

Beplication  to  plea  of  estoppel  should 
have  a  formal  commencement  and  con- 
clusion, although  it  be  only  taking  issue 
on  the  plea.  Stephen  PI.  (6th  ed.)  322; 
2  Chit.  PI.  (i6th  Am.  ed.)  381,  n'^te  g. 
Consult  the  title  Replications. 

1.  For  formal  parts  of  answers  and 
pleas,  generally,  consult  the  titles 
Answers  in  Code  Pleading,  vol.  i,  p. 
799;  Pleas. 

2.  Beplications  of  estoppel  will  be  the 
same  as  pleas  of  estoppel,  mutatis  mu- 
tandis.    2  Rev.  Swift's  Dig.  662. 


In  debt  on  a  bond  conditioned  for  the 
performance  of  covenants,  if  the  de- 
fendant falsely  pleaded  that  there  were 
no  covenants  in  the  indenture  on  his 
part,  the  plaintiff  may  reply  setting 
out  the  indenture  containing  such  cove- 
nants and  demur,  this  being  a  species 
of  replication  of  estoppel,  i  Chit.  PI. 
(3d  Am.  ed.)  576  (citing  Smith  v.  Yoe- 
mans,  i  Saund.  316;  Pordage  7'.  Cole, 
I  Saund.  319). 

3.  For  other  forms  of  replications  of 
estoppel  see  Outram  v.  Morewood,  3 
East  346;  Shelley  v.  Wright,  Willes  10; 
Incledon  v.  Burgess,  Carth.  66;  Took 
V.  Glascock,  i  Saund.  257;  Wilkins  v. 
Wingate,  6  T.  R.  62. 

4.  Conunencement.  —  The  replication 
of  estoppel  commences  differently  from 
other  replications.  2  Chit.  PI.  (3d  Am. 
ed.)  641.  The  following  commence- 
ment is  given  in  r  Chit.  PI.  (3d  Am.  ed.) 
573:  "  And  the  said  plaintiff  saith  that 
the  said  defendant  ought  not  to  be  ad- 
mitted in  his  said  plea  to  aver  that,  etc. 
{stating  fully  the  matter  alleged  in  the 
plea,  which  retlication  afterwards  shows 
the  defendant  is  estopped  from  relying  oti) 
because  he  saith  that,  etc.  {stating  the 
matter  of  estoppel)." 

A  replication  by  way  of  estoppel  to  a 
plea,  either  in  abatement  or  bar,  has 
this   commencement:    "  says   the   said 


819 


Volume  7. 


8522.  ESTOPPEL.  8523. 

{Here  state  the  grounds  of  estoppel^  either  by  the  pleadings  and  verdict  in 
the  former  suit  or  by  a  bond,  etc.,  and  conclude  as  follows-)  and  this  he 
the  said  John  Doe  is  ready  to  verify,  wherefore  he  prays  judgment  if 
the  said  Richard  Roe  ought  to  be  admitted  or  received  {against  the 
said  record  or  against  his  07un  acknowledgment  by  his  deed  aforesaid )  to 
plead  the  plea  by  him  lastly  above  pleaded  in  this  suit,  that,  {stating 
and  concluding  with  the  allegation  in  that  part  of  the  plea  to  which  the 
estoppel  relates)?- 

II.  BY  AWARD. 

PLEA. 

Form  No.  8523 .' 

{Commencing  as  in  Form  No.  8520,  and  continuing  to  *  ")  that  certain 
differences  having  arisen  between  the  plaintiff  and  the  defendant, 
regarding  the  right  of  the  defendant  to  divert  the  water  in  the 
stream,  in  the  plaintiff's  declaration  described,  from  the  plaintiff's 
mill,  they,  on  the  first  day  of  October,  a.  d.  i2>98,  mutually  submitted 
the  question  whether  the  defendant,  his  heirs  and  assigns,  had  the 
right  to  divert  the  water  in  said  stream,  and  to  what  extent  they  had 
the  right  to  divert  said  water  from  the  said  mill  of  the  plaintiff,  to 
the  arbitrament  and  final  award  of  Samuel  Short,  as  arbitrator, 
mutually  agreed  upon  between  said  parties;  and  the  said  arbitrator, 
on  the  eighth  day  of  October,  a.  d.  18^^,  having  heard  the  parties,  with 
their  witnesses,  did  make  his  award  in  writing,  and  publish  the  same 
to  the  parties,  of  the  form  following,  to  wit,  {setting  out  the  award), 
as  by  said  award,  ready  in  court  to  be  shown,  will  appear;  by  which 
said  award  the  said  arbitrator  did  decide  that  the  present  defendant, 
his  heirs  and  assigns,  had   the  full  right  at  all  times  to  divert  all  the 

Richard  Roe  ought  not  to  be  admitted  of  estoppel  to  a  plea  in  bar  is  as  follows: 

to  plead   the   said   plea  by  him  above  "Wherefore,  he  prays  judgment  if  the 

pleaded,   because   he   says,"  etc.     An-  S2\d.  Richard  Roe  ofx^\i\.  to  be  admitted 

draws'  Stephen  PI.,  §  209.  contrary  to  his  own  acknowledgment, 

1.  Conclusion.  —  Where  matter  of  es-  etc.,  to  plead  that  ^'  {siating  the  allega- 
toppel  is  relied  on,  plaintiff  should  rely  Hon  to  which  the  estoppel  relates).  An- 
on it  or  he  will  lose  the  benefit  of  it.  drews'  Stephen  PI.,  §  209. 
And  it  is  usual  to  conclude  the  replica-  For  the  formal  parts  of  replications 
tion  in  that  case  with  a  verification  and  and  replies,  generally,  consult  the  titles 
prayer  of  judgment,  if  the  defendant  Replications;  Replies. 
ought  to  be  admitted  or  received  against  Bejoinders  and  subsequent  pleadings 
his  own  acknowledgment  to  plead  his  follow  the  forms  of  pleas  and  replica- 
plea;  but  in  this,  and  indeed  all  other  tions  respectively.  Andrews'  Stephen 
replications,  it  is  sufficient  after  the  PI.,  §  2309  (citing  Veale  v.  Warner,  I 
proper  verification,  to  pray  judgment  Saund.  325).  See  supra,  Forms  Nos. 
generally,  without  pointing  out  the  ap-  8520  to  8522. 

propriate    judgment;    and.  where   the  2.  This  plea  of  estoppel  by  an  award 

word    "certify"    was   by   mistake   in-  is  substantially  the  plea  set  out  in   2 

serted   instead    of  "  verify,"  the   court  Rev.  Swift's  Dig.  635.     See  also  jw/ra, 

appeared   to   consider    the    replication  note  i,  p.  817,  and  notes  to  Forms  Nos. 

sufficient,  and  unless  assigned  specially  8520,  8521. 

as  cause  of   demurrer,  a  defect   in  the  For  the  formal  parts  of  answers  and 

conclusion  of  a  replication  is  aided,     i  pleas,  generally,  consult  the  titles  An- 

Chit.  PI.  (3d  Am.  ed.)  617.  swers  in  Code  Pleading,  vol.  i,  p.  799; 

Conclusion  of  a  replication   by  way  Pleas. 
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water  from  said  stream  from  said  mill  of  the  plaintiff;  the  defendant 
further  says  that  the  stream  of  water  in  the  plaintiff's  declaration 
described,  and  the  plaintiff's  mill  therein  described,  are  the  same 
stream  and  the  same  mill  in  said  award  described,  and  no  other;  and 
that  the  right  of  diverting  said  stream,  which  by  said  award  was 
decided  to  belong  to  the  defendant  and  his  heirs,  is  the  same  sup- 
posed right  to  said  stream  for  a  violation  of  which  the  plaintiff  has 
brought  this  suit,  and  no  other,  and  this  he  is  ready  to  verify;  where- 
fore \concluding  as  in  Form  No.  8520,  after\). 

III.  BY  DEED.i 


ANSWER, 

Form  No.  8524. 

(Precedent  in  Johnson  v.  East  Carolina  Land,  etc.,  Co.,  116  N.  Car.  928.)* 

[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  133 Jf..')^ 
{After  setting  out  the  first  defense,  for  a  further  defense  the  defendant 
said-) 

(i)  That  the  said  deed  was  executed  and  delivered  to  the  defend- 
ant for  a  full  and  fair  consideration,  without  fraud  or  misrepresenta- 


1.  An  instrument  not  under  seal  cannot 
be  pleaded  by  way  of  estoppel.  Davis 
V.  Tyler,  18  Johns.  (N.  Y.)  490. 

Necessity  of  Specially  Pleading.  —  "It 
is  well  settled  that  only  a  technical 
estoppel  is  required  to  be  specially 
pleaded,  and  a  technical  estoppel  is  by 
deed  to  the  party  pleading,  or  to  one 
under  whom  he  claims,  or  by  matter  of 
record."  Hostler  v.  Hays,  3  Cal.  302. 
But  in  Alvord  v.  Spring  Valley  Gold 
Co.,  106  Cal.  547,  appears  this  language: 
"The  estoppel  being  by  deed,  it  was 
not  necessary  to  plead  it." 

In  Golden  v.  Hardesty,  93  Iowa  622, 
it  was  held  the  contention  that  one  who 
signed  a  deed  in  blank  was  estopped 
against  a  good  faith  buyer,  by  the  negli- 
gence involved  in  so  signing,  must  be 
affirmatively  pleaded,  the  court  holding 
it  to  be  a  well  settled  rule  in  Iowa 
"that  matters  in  estoppel,  to  be  avail- 
able as  such,  must  be  specially 
pleaded."  {Citing  Folsom  v.  Star  Union 
Line  Fast  Freight  Line,  54  Iowa  49S; 
Independent  Dist.  v.  Merchants'  Nat. 
Bank,  68  Iowa  347;  Glenn  v.  Jeffrey, 
75  Iowa  20;  Eggleston  v.  M"ason,  84 
Iowa  632). 

Compare  Glidden  v.  Unity,  30  N.  H. 
104,  as  to  the  necessity  of  pleading 
estoppel  by  deed,  and  the  effect  of  a 
failure  to  do  so  on  the  part  of  one  not  a 
party  to  the  deed. 

Manner  of  Pleading.  —  The   form   of 


pleading  an  estoppel  of  this  character 
is  to  rely  on  the  deed  as  an  estoppel 
and  pray  judgment  that  the  party  may 
be  estopped  or  not  admitted  to  deny  the 
facts  which  the  deed  purports.  Davis 
V.  Tyler,  18  Johns.  (N.  Y.)  490. 

In  pleading  an  estoppel  by  deed,  it  is 
not  proper  to  demand  judgment  si  actio, 
etc.  Davis  v.  Tyler,  18  Johns.  (N.  Y.) 
490. 

Making  a  bond  an  exhibit  to  a  pleading 
was  held  to  sufficiently  set  up  an  estoppel 
against  the  sureties  who  executed  the 
bond.  Chester  v.  Leonard,  68  Conn. 
495- 

2.  It  was  held  in  this  case  that  where 
a  grantee  accepts  and  acts  under  a  deed, 
availing  himself  of  its  benefits,  he  can- 
not be  heard  to  say  that  the  person  who 
negotiated  for  the  land  and  procured 
the  execution  of  the  deed  was  not  its 
agent  to  make  an  agreement  as  to  the 
compensation  to  be  paid  the  grantor. 

See  also  supra,  note  i,  p.  817,  note 
r,  supra,  and  notes  to  Forms  Nos.  8520, 
8521,  supra. 

3.  The  matter  to  be  supplied  in  [  ] 
does  not  appear  in  the  reported  case, 
but  should  be  inserted  to  complete  the 
form. 

For  the  formal  parts  of  answers  or 
pleas,  generally,  see  the  titles  Answers 
IN  Code  Pleading,  vol.  i,  p.  799;  Pleas. 

Other  Precedents  —  Estoppel  by  Agree, 
ment  Under  Seal.  —  In  Southeastern  R. 
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tion  on  the  part  of  the  defendant,  with  a  full  understanding  and 
knowledge  of  all  its  terms  and  provisions,  and  that  the  plaintiffs  are 
estopped  from  denying  the  terms  and  provisions  thereof,  and  that 
they  fail  in  their  said  complaint  to  state  any  equitable  ground  for 
the  interference  of  the  Court  to  abrogate,  alter,  change,  modify  or  in 
any  way  reform  or  correct  the  same. 

[Wherefore,  defendant  demands  judgment — 


Co.  V.  Warton,  6  H.  &  N.  521,  the  plea, 
by  way  of  estoppel,  was  "that  the 
plaintiffsought  not  to  be  permitted  to  say 
that  there  are  any  such  causes  of  action 
as  in  the  declaration  alleged,  or  to  sue 
for  the  same,  because  after  the  accru- 
ing thereof,  and  before  the  commence- 
ment of  this  suit,  by  another  deed, 
dated  the  jth  of  April,  T^^S4^  made  be- 
tween the  plaintifTsof  the  one  part,  and 
the  defendant  and  I/.  Warden  of  the 
other  part,  and  sealed  with  the  common 
seal  of  the  plaintifls  and  with  the  seals 
of  the  defendant  and  H.  Warden,  it  is 
declared  that,  with  certain  exceptions 
in  the  said  deed  mentioned,  and  which 
exceptions  never  did,  and  do  not  in  any 
way,  touch,  affect,  or  relate  to  the  said 
causes  of  action,  or  any  part  thereof, 
the  defendant  and  H.  Warden  and  the 
plaintiffs  had  settled,  adjusted,  and 
mutually  satisfied  every  other  claim  or 
demand  which  the  said  parties  then 
had  against  each  other,  arising  in  any 
account,  matter,  or  thing  whatsoever, 
as  they  the  plaintiffs  and  the  defend- 
ant and  the  said  H.  Warden  did  by  the 
said  deed  severally  admit  and  acknowl- 
edge, and  this  the  defendant  is  ready  to 
verify:  wherefore  he  prays  judgment 
if  the  plaintiffs  ought  to  be  admitted, 
against  their  own  deed,  to  say  that 
there  is  any  such  existing  cause  of  action 
alleged."  The  form  of  the  plea  was 
not  in  issue.  Judgment  was  given  for 
the  plaintiff  on  the  ground  that  the 
recital  in  the  deed  would  not  constitute, 
as  matter  of  law,  an  estoppel. 

Estoppel  by  Deed.  —  In  Shelley  7k 
Wright,  Willes  10,  the  replication  al- 
leged in  substance,  "that  the  said 
George  ought  not  to  be  admitted  or  re- 
ceived to  plead  the  plea  above  by  him 
pleaded  as  to  so  much  thereof  wherein 
he  pleads  that  before  the  suing  out  of 
the  original  writ  of  the  said  Charles  he 
the  said  George  had  not  received  any 
fees,  perquisites  or  profits  in  the  said 
offices  or  any  of  them  for  the  use  and 
as  the  dues  of  the  said  Charles,  because 
he  says  that  before  the  suing  out  of  the 
said  original   writ,  to  wit,  on  the  said 


14th  of  May,  iJsSi  the  said  George  by  the 
said  condition  subscribed  to  the  said 
writing  obligatory  sealed  with  his  seal 
as  aforesaid  acknowledged  that  he  had 
received  sundry  sums  of  money  in  the 
said  several  offices  in  the  condition 
mentioned  as  fees  and  perquisites  due 
to  the  said  Charles  as  Auditor  as  afore- 
said, and  for  which  the  said  George 
had  not  then  brought  any  account 
to  balance,  but  thereby  acknowledged 
that  there  was  a  balance  due  to  the  said 
Charles  for  moneys  received  at  divers 
times  by  him  the  said  George  in  the  said 
Charles' s  offices  as  Auditor  as  aforesaid, 
and  for  which  he  thereby  acknowledged 
himself  indebted  and  thereby  obliged 
himself,  his  heirs,  etc.,  to  pay  the  said 
balance  unto  the  said  Charles,  his 
executors,  etc.;  which  said  writing  ob- 
ligatory with  the  condition  subscribed 
the  said  George  doth  not  deny  nor  to 
it  sufficiently  answer;  and  this  he  is 
ready  to  verify;  wherefcre  he  prays 
judgment  if  the  said  George  ought  to  be 
admitted  and  received  against  his  own 
acknowledgment  by  his  deed  aforesaid 
to  plead  the  plea  by  him  above-pleaded 
that  he  hath  not  received  any  fees,  per- 
quisites, etc.,  in  the  said  oflSces  or  any 
of  them  for  the  use  and  as  the  dues  of 
the  said  Charles  as  aforesaid."  In  this 
case  it  was  held  that  a  party  executing 
a  deed  is  estopped  by  the  recital  of  a 
particular  fact  in  that  deed  to  deny  such 
fact. 

Estoppel  by  Lease.  —  In  Wilkins  v. 
Wingate,  6  T.  R.  62,  plaintiff  replied 
to  the  second  plea  substantially  as  fol- 
lows: "That  the  defendant  ought  not 
to  be  admitted  to  say,  that  he  the  plain- 
tiff had  nothing  in  the  said  messuage, 
etc.,  because  the  plaintiff  demised  the 
said  messuage,  etc.,  to  the  defendant 
by  a  deed  dated  20th  December,  ijgi, 
whi';h  was  sealed  by  the  defendant  as 
we»l  as  the  plaintiff."  In  this  case  it 
was  held  that  if  both  the  lessee  and 
the  lessor  sign  a  lease,  the  former  is 
estopped  to  plead  nil  habuit  in  tene- 
mentis  to  an  action  that  he  pleaded  rent 
by  the  lessor. 
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I.  That  this  action  be  dismissed,  and  that  the  defendant  go  with- 
out day,  and  recover  its  costs,  unjustly  expended  in  their  behalf. 

II.  For  such  other  and  further   relief  as  it  may  be   entitled  to 
recover  from  the  court. 

Jeremiah  Mason,  Attorney  for  the  Defendant.]^ 


REPLICATION  OF  ESTOPPEL  BY  DEED  WITH  WARRANTY. 

Form  No.  8525." 

In  the  Greene  Circuit  Court. 

Feoruary  Term,  \W9. 

John  Doe     )  > 

against      >•  Ejectment. 
Richard  Roe.  \ 

The  plaintiff  replies  to  the  plea  of  the  defendant,  and  says  that  the 
defendant  ought  not  to  be  admitted  or  received  to  plead  the  above 
plea  by  him  pleaded  {as  to  so  much  thereof  as  alleges.,  etc.),  because  he 
s^ys  that,  before  the  said  several  times  when,  etc.,  the  defendant, 
being  in  possession  of  the  said  close  or  tract  of  land  in  the  declara- 
tion described,  to  wit,  on  the  first  day  of  October,  a.  d.  i85<?,  executed 
and  delivered  to  Samuel  Short,  of  Carrollton,  in  Greene  county,  in  the 
state  of  Illinois,  a  deed  of  the  same  close  or  tract  of  land,  duly  exe- 
cuted, acknowledged  and  recorded,  to  have  and  to  hold  the  same  to 
him,  his  heirs  and  assigns  for  ever,  in  and  by  which  deed  the  defend- 
ant covenanted  to  and  with  the  said  Samuel  Short  that  he,  the 
defendant,  would  warrant  and  defend  the  said  premises,  the  same 
being  the  said  close  or  tract  of  land,  to  the  said  Samuel  Short,  his 
heirs  and  assigns  for  ever;  and  the  said  Samuel  Short,  having  taken 
possession  under  said  deed  before  the  time  when,  etc.,  to  wit,  on  the 
leighth  day  of  October,  a.  d.  \W8,  executed  and  delivered  to  the 
plaintiff  a  quitclaim  deed  of  all  his  right,  title  and  interest  in  and  to 
said  close  or  tract  of  land,  by  virtue  of  which  the  plaintiff  immedi- 
ately took  possession  of  the  same,  as  by  said  deeds,  ready  in  court 
to  be  shown,  will  fully  appear;  wherefore  the  plaintiff  prays  judg- 
ment that  the  defendant  ought  not  to  be  admitted  or  received 
against  his  own  acknowledgment,  by  his  deed  aforesaid,  to  allege  that 
the  said  close  or  tract  of  land,  at  the  time  when,  etc.,  was  the  said 
close  and  freehold  of  him,  the  defendant,  and  this  he  is  ready  to 


verify. 


Oliver  Ellsworth,  Attorney  for  Plaintiff. 
IV.  BY  MATTER  OF  RECORD.^ 


1.  See  supra,  note  3,  p.  821.  For  the  formal   parts  of  replications 

2.  This   replication  is  substantially  and  replies,  generally,  consult  the  titles 
the  one  given  in  2   Rev.  Swift's  Dig.  Replications;  Rkpliks. 

662.     Consult  also  note  I,  p.  817,  JM^r«,  S.  For    other   pleadings    set  ing    up 

note  I,  p.  821,  j«;>ra,  and  notes  to  Forms  estono-*!   bv    matter  of  record  see  the 

Nos.  8520  to  8524.  title  Former  Adjudication'. 


823  Volume  7. 


8526. 


ESTOPPEL, 


8527. 


REPLICATION  OF  ESTOPPEL,   BY  PUTTING  IN  BAIL,  TO  A  PLEA  OF 

MISNOMER. 

Form  No.  8526. 

(2  Chit.  PI.  (3d  Am.  ed.)  639.)' 

(^Title  of  court  and  cause  as  in  Form  No.  8522.')  And  the  said  John 
Doe  saith  that  the  said  person  against  whom  he  the  said  John  Doe 
hath  exhibited  his  said  bill  by  the  name  of  Richard  Roe  ought  not  to 
be  admitted  or  received  to  plead  the  plea  by  him  above  pleaded  for 
quashing  the  said  bill  of  the  said  John  Doe\  because  he  saith  that 
the  said  person  against  whom  he  the  said  John  Doe  hath  exhibited 
his  said  bill  by  the  name  of  Richard  Roe  heretofore,  to  wit,  in  the 
term  of  Trinity  last  past,  came  into  this  court  here,  and  put  in  bail 
at  the  suit  of  the  said  John  Doe  in  the  plea  aforesaid,  by  the  name  of 
Richard  Roe;  as  by  the  record  thereof  remaining  in  the  said  court 
of  our  said  lord  the  king  before  the  king  himself  at  Westminster 
aforesaid  more  fully  appears;  and  this  he  the  said  John  Doe  is  ready 
to  verify  by  that  record;  wherefore  he  prayeth  judgment  if  the  said 
person  against  whom  the  said  John  Doe  hath  exhibited  his  said  bill 
by  the  name  of  Richard  Roe  ought  to  be  admitted  or  received  to  his 
said  plea  for  quashing  the  said  bill,  contrary  to  his  own  acknowledg- 
ment and  the  said  record,  etc.,  and  that  he  may  answer  over  to  the 
said  bill. 

V.  IN  PAIS.2 


1.  As  to  this  replication,  see  Bacon's 
Abr.,tit.  Pleas,  I,  II;  Thompson's  Ent. 
i;  Tidd's  Pr.  (3d  ed.)  582,  note  i;  i  Ld. 
Raym.  249;  2  New  Rep.  453,  which  are 
cited  in  2  Chit.  PI.  (3d  Am.  ed.)  639, 
note  e. 

See  also  supra,  note  i,  p.  817,  and 
notes  to  Forms  Nos.  8520  to  8525. 

For  the  formal  parts  of  replications 
and  replies,  generally,  consult  the  titles 
Replications;  Replies. 

2.  Necessity  for  Specially  Pleading, 
Generally.  —  Estoppel  in  pais  must  be 
specially  pleaded  in  most  jurisdictions. 
Gaines  v.  Mississippi  Bank,  12  Ark. 
769;  Donnelly  v.  San  Francisco  Bridge 
Co.,  117  Cal.  417;  McKeen  v.  Naugh- 
ton,  88  Cal.  462;  Carpy  v.  Dowdell,  115 
Cal.  677;  DeVotie  v.  McGerr,  15  Colo. 
467;  Prewitt  V.  Lambert,  19  Colo.  7; 
Boston,  etc..  Smelting  Co.  v.  Reed,  23 
Colo.  523;  Parliman  v.  Young,  2  Dak. 
184;  Mann  v.  Oberne,  15  111.  App.  35; 
Wood  V.  Ostram,  29  Ind.  177;  Bowles 
V.  Trapp  139  Ind.  55;  Center  School 
Tp.  V.  State,  (Ind.  1S98)  49  N.  E.  Rep. 
961;  Eggleston  v.  Mason,  84  Iowa  632; 
Cloud  V.  Malvin,  (Iowa.  1898)  75  N.  W. 
Rep.  645 ;  Sherod  v.  Ewell,  104  Iowa  253; 
H.  E.  Spencer  Co.  v.  Papach,  103  Iowa 


513;  Dwelling-House  Ins.  Co.  v.  John- 
son, 47  Kan.  i;  Ray  v.  Longshaw,  4  Ky. 
L.  Rep.  904;  Stacey  v.  Holliday,  9  Ky. 
L.  Rep.  517;  Wood  v.  Nicholls,  33  La. 
Ann.  744;  Gooding  v.  Underwood, 
89  Mich.  187;  Wessels  v.  Beeman,  87 
Mich.  481;  Avery  v.  Kansas  City,  etc.. 
R.  Co.,  113  Mo,  561;  State  v.  East  Fifth 
St.  R.  Co.,  140  Mo.  539;  Scroggin  v. 
Johnston,  45  Neb.  714;  Boales  v.  Fer- 
guson, (Neb.  1898)  76  N.  W.  Rep.  18; 
Gillson  V.  Price,  18  Nev.  109;  Wilkins 
V.  Suttles,  114  N.  Car.  550;  Schurtz  v. 
Colvin,  55  Ohio  St.  274;  Bays  v.  Trul- 
son,  25  Oregon  113;  Nickum  v.  Burck- 
hardt,  30  Oregon  464;  Anderson  v. 
Nuckles,  (Tex.  Civ.  App.  1896)  34  S. 
W.  Rep.  184;  Howe  v.  O'Brien,  (Tex. 
Civ.  App.  1898)  45  S.  W.  Rep.  813; 
Scarbrough  v.  Alcorn,  74  Tex.  358; 
Homberger  v.  Alexander,  11  Utah  363; 
Walker  v.  Baxter,  6  Wash.  246;  Jacobs 
V.  Puyallup  First  Nat.  Bank,  15  Wash. 
358;  Warder  v.  Baldwin,  51  Wis.  450. 

In  Nebraska,  an  estoppel  must  be 
pleaded,  as  a  general  rule.  Scroggin 
V.  Johnston,  45  Neb.  714:  Schribar  v. 
Piatt,  19  Neb.  625.  But  in  actions  of 
replevin  this  rule  does  not  prevail,  and 
facts  constituting  matters  of   estoppel 
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ESTOPPEL. 


8527. 


1.  Arising  by  Relations  of  the  Parties. 


may  be  given  in  evidence  under  the 
general  issue.  Towne  v.  Sparks,  23 
Neb.  142. 

In  City  Nat.  Bank  v.  Thomas,  46 
Neb.  861,  it  was  held  that  matters  of 
estoppel  need  not  always  be  formally 
pleaded,  and  that  if  the  facts  constitut- 
ing the  estoppel  are  in  any  way  suffi- 
ciently stated  in  the  pleadings  they  may 
be  available. 

In  New  York,  the  old  rule  was  that 
only  specialty  or  record  could  be  pleaded 
by  way  of  estoppel.  Davis  v.  Tyler, 
18  Johns.  (N.  Y.)  490;  Welland  Canal 
Co.  V.  Hathaway,  8  Wend.  (N.  Y.)  480. 
But  later  cases  sanctioned  the  idea  that 
estoppels  in  pais  may  also  be  thus 
pleaded.  Gaylord  v.  Van  Loan,  15 
Wend.  (N.  Y.)  308;  People  v.  Bristol, 
etc..  Turnpike  Road  Co.,  23  Wend.  (N. 
Y.)  222. 

In  Ohio,  it  seems  that  an  estoppel 
must  be  specially  pleaded,  if  possible. 
Harris  v.  Protection  Ins.  Co.,  Wright 
(Ohio)  548.  Although  this  rule  does 
not  apply  if  there  is  no  opportunity  to 
plead  the  estoppel.  Merchants  Nat. 
Bank  v.   Pomeroy  Flour  Co.,  41  Ohio 

St.  552. 

But  at  common  law  it  was  not  neces- 
sary to  specially  plead  an  estoppel  in 
pais.  Bigelow  Est.  (5th  ed.)  699;  Scar- 
brough  V.  Alcorn,  74  Tex.  358,  — recog- 
nizing this  to  be  the  rule  at  common 
law.  And  this  is  also  the  rule  in  some 
states,  particularly  in  those  states  which 
follow  the  common-law  rules  of  plead- 
ing. Hawley  v.  Middlebrook,  28  Conn. 
537;  Wilmington,  etc.,  Bank  w.  Wollas- 
ton,  3  Harr.  (Del.)  90;  Alexander  v. 
Walter,  8  Gill  (Md.)  239;  Mass.  Pub, 
Stat.  (1882),  c.  167;  Dean  v.  Crall,  98 
Mich.  591;  Turnipseed  v.  Hudson,  50 
Miss  435;  Chase  v.  Deming,  42  N.  H. 
280;  Rogers  v.  King,  66  Barb.  (N.  Y.) 
495;  Lites  V.  Addison,  27  S.  Car.  226. 

In  Illinois,  the  facts  constituting  an 
estoppel  in  pais  may  be  proved  under  a 
plea  of  the  general  issue.  Campbell 
V.  Goodall,  54  111.  App.  24;  but  they 
must  be  strictly  made  out.  Keith  v. 
Lynch,  19  111.  App.  574.  And  under 
the  111.  Prac.  Act  1874,  it  was  held  that 
a  defendant  might  plead  an  estoppel 
in  pais  as  a  matter  of  right.  Mann  v. 
Oberne,  15  111.  App.  38. 

In  Michigan,  in  Mowers  v.  Evers, 
(Mich.  1898)  75  N.  W.  Rep.  290,  it  was 
held  that  disclaiming  title  and  permit- 
ting the  defendant  to  take  possession  of 


property  and  build  and  maintain  fences 
thereon,  were  not  such  acts  as  should 
be  specially  pleaded  by  way  of  estoppel 
in  order  to  admit  testimony  as  to 
whether  the  fence  was  built  on  or  con- 
stituted the  boundary  line  between  the 
lands  of  the  parties  litigant. 

In  Minnesota,  in  Smith  v.  St.  Paul, 
(Minn.  1898)  75  N.  W,  Rep.  708,  it 
was  held  that  a  legal  title  by  way  of 
estoppel  was  not  such  an  equity  as 
should  specially  pleaded.  And  in  fact 
the  rule  in  this  state  seems  to  be  that 
estoppel  in  pais  need  not  be  pleaded. 
Coleman  v.  Pearce,  26  Minn.  123. 

For  illustrations  of  insufficient  pleas  of 
estoppel  in  pais  see  Asher  v.  Fuson,  (Ky. 
1898)  45  S.  W.  Rep.  233;  Byers  v  Gil- 
more,  (Colo.  1897)  50  Pac.  Rep.  370. 

In  Buck  V.  Milford,  90  Ind.  291,  an 
answer  of  estoppel  which  failed  to  show 
that  the  plaintiff  had  knowledge  of  the 
facts  constituting  the  estoppel,  but  did 
show  that  the  defendant  had  knowledge 
or  means  of  knowledge  of  such  facts, 
was  considered  insufficient  and  subject 
to  demurrer. 

Fullness  and  Certainty  in  Allegations.  — 
Facts  constituting  an  estoppel  of  this 
character  must  be  pleaded  with  fullness 
and  certainty.  Jones  v.  Cowles,  26 
Ala.  612;  McKeen  v.  Naughton,  88  Cal. 
462;  Buckz/.  Milford,  90  Ind.  291;  Baals 
V.  Stewart,  109  Ind.  371:  Independent 
Dist.  V.  Merchants'  Nat.  Bank,  68  Iowa 
343;  Rust  V.  Bennet,  39  Mich.  521; 
Miller  v.  Anderson,  19  Mo.  App.  71; 
Hanson  v.  Chiatovich,  13  Nev.  395; 
Dezell  V.  Odell,  3  Hill  (N.  Y.)  215; 
Page  V.  Smith,  13  Oregon  410. 

.legation  of  Deceit  or  Fraud.  —  The 
pleading  must  state  that  the  party 
sought  to  be  estopped  intended  to  de- 
ceive by  his  conductor  representations, 
and  that  the  other  party  was  actually 
deceived.  Hope  Lumber  Co.  v.  Foster, 
etc..  Hardware  Co.,  53  Ark.  196;  Davis 
V.  Davis,  26  Cal.  23;  Buck  v.  Milford, 
90  Ind.  291;  Morton  v.  Hodgdon,  32 
Me.  127;  Cambridge  Sav.  Inst.  v.  Lit- 
tlefield,  6  Cush.  (Mass.)  214;  Miller  v. 
Anderson,  19  Mo.  App.  71;  Meyendorf 
V.  Frohner,  3  Mont.  282;  Stevens  v. 
Dennett,  51  N.  H.  333;  Sharon  v.  Min- 
nock,  6  Nev.  377;  Carpenters.  Stilwell, 
II  N.  Y.  61;  Page  v.  Smith,  13  Oregon 
410;  Wright's  Appeal,  99  Pa.  St.  425; 
Wooley  V.  Edson,  35  Vt.  218;  Strong 
V.  Ellsworth,  26  Vt.  366;  Walker  v. 
Baxter,  6  Wash.  244. 
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Form  No.  8527. 

(Precedent  in  Sullivan  v.  McConnell,  73  Fed.  Rep.  131.)' 
[(^Title  of  court  and  cause  as  in  Form  No.  5018.y\^     (^The  defendant 
pleaded.,  first.,  the  general  issue;  second.,  the  statute  of  limitations ;  third,  the 
following  plea  of  estoppel:^ 

[And  the  defendant  says]^  that  said  plaintiff  is  estopped,  and  ought 
not  to  be  permitted,  to  maintain  his  said  action  against  this  defend- 
ant, for  the  reason  that  said  plaintiff  was  the  secretary  and  bookkeeper 
of  the  Sullivan  Timber  Company,  a  corporation  organized  under  the 
laws  of  Florida,  at  the  time  and  for  a  long  period  prior  to  the  date  of 
filing  of  a  bill  in  equity,  ih  this  honorable  court,  by  said  Sullivan  Timber 
Company,  against  M.  H.  Sullivan,  defendant  herein,  on  the  ^^^  day  of 
May,  i893,  claiming  divers  sums  of  money  upon  various  grounds; 
and  among  items  alleged  and  claimed,  in  said  bill  of  Sullivan  Timber 
Cotnpany,  of  M.  H.  Sullivan,  the  defendant,  is  the  sum  of  ^,161,  for 
salary  of  clerks  and  employes,  etc.,  as  set  out  in  paragraph  16  of  said 
bill,  and  alleging  that  said  employes  and  clerks  were  occupied  in  the 
private  business  of  said  M.  H.  Sullivan,  in  writing  letters,  telegrams, 
etc.,  while  they  were  paid  by  the  Sullivan  Timber  Company;  and 
defendant  alleges  that  plaintiff  was  one  of  the  employes  of  the  Sullivan 
Timber  Company,  claimed  to  have  been  occupied  in  the  business  of 
the  defendant,  and  during  the  same  period  of  time  claimed  by  plaintiff 
in  this  suit,  and  that  the  plaintiff  in  this  suit  furnished  the  data  for 
said  charge  in  said  bill  in  equity,  and  made  affidavit  that  same  was 
correct.  That  afterwards,  to  wit,  on  the  Ith  day  oi  June,  \%9Jf.,  by 
agreement  in  writing,  all  suits  pending  and  matters  in  controversy 
between  said  Sullivan  Tifuber  Company  and  M.  H.  Sullivan,  including 
suit  in  equity  in  this  court,  in  which  said  item  for  clerk  hire,  etc.,  was 
claimed,  were  settled  and  adjusted,  and  by  the  express  terms  of  said 
agreement  each  party  mutually  released  the  other  from  all  claims  of 
any  kind  then  existing  or  that  should  thereafter  arise  from  the 
organization  or  operation  of  said  Sullivan  Timber  Company.  And 
defendant  alleges  that  R.  F.  McConnell,  as  secretary  of  said  Sullivan 
Timber  Company,  participated  in  the  negotiations  leading  to  said 
settlement,  and  signed  said  agreement  in  writing  aforesaid,  as  secre- 
tary of  said  Sullivan  Timber  Company,  and  defendant  alleges  that 
plaintiff's  claim  in  this  suit  is  one  growing  out  of  the  business 
relations  between  said  Sullivan  Timber  Company  and  defendant,  and 
that  same  was  covered  by  paragraph  15  of  said  bill  in  equity  in  this 
court,  and  settled  and  adjusted  as  aforesaid,  and  that  said  plaintiff, 
by  reason  of  the  premises,  is  estopped  from  asserting  a  claim  in  his 
own  right  in  this  suit  against  this  defendant,  and  this  the  defendant 
is  ready  to  verify. 

Wherefore  he  prays  judgment  if  the  plaintiff  ought  to  be  admitted 
against  his  aforesaid  dealings  and  actions  to  maintain  this  his  suit 
against  this  defendant.  [(^Signature  of  defendant's  attorney  as  in  Form 
JVo.5018.)Y 

1.  This  plea  of  estoppel  was  held  to  reported  case,  but  should  be  inserted  to 
be  sufficient.  complete  the  form. 

2.  The  matter  supplied  and  to  be  For  the  formal  parts  of  answers 
supplied   in  [  ]   is  not   found    in    the  and  pleas,  generally,  consult  the  titles 
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8528.  ESTOPPEL.  8529. 

2.  Arising  from  Conduct, 
a.  In  General. 

Form  No.  8528.' 

\Lucy  M.  Hewitt )  Superior  Court. 

against  >  Hartford  County. 

Richard  Roe.      )  January  T  erva,  i885. 

Answer.  ]2 

That  said  Lucy  M .  Hewitt.^  and  all  persons  claiming  from  or  under 
her,  are  by  her  acts,  words  and  conduct  estopped  in  equity  and  also 
in  law  from  claiming  any  dower  interest  in  any  of  the  real  estate  of 
which  said  Chauncey  Welles  died  seised  and  possessed;  and  further 
that  said  Lucy  M.  Hewitt  has,  since  the  death  of  said  Chauncey  Welles^ 
received  from  his  estate  large  sums  of  money,  to  wit,  the  whole  of 
the  purchase  money  paid  by  the  purchasers  for  all  the  real  estate  of 
which  said  Chauncey  Welles  died  seised  and  possessed,  excepting  the 
sum  oi  four  thousand  dollars;  and  that  out  of  said  purchase  money 
said  Lucy  M.  Hewitt  received  more  than  the  equivalent  in  value  of 
any  and  all  dower  interest  in  said  estate,  and  accepted  and  received 
out  of  said  estate  the  equivalent  of  such  dower  interest  in  money  and 
other  valuable  things  in  lieu  of  all  claim  for  dower  against  said  estate, 

[By  Jeremiah  Mason.,  his  attorney.  J^ 

b.  Acquiescence  and  Acceptance. 

Form  No.  8529. 

(Precedent  in  Evans  v.  Kunze,  128  Mo.  674.)' 

[(7y//<?  of  court  and  cause  as  in  Form  No.  1339.^]^  {L>efendant  filed 
a  general  denial.,  plea  of  the  statute  of  limitations.,  and  a  plea  of  estoppel, 
which  latter  plea  was  as  follows-)     For  another  and  further  defense 

Answers  in  Code  Pleading,  vol.  i,  p.  plained  therein.     The  court  overruled 

799;  Pleas.  the  demurrer  and  ordered  appellant  to 

i.  This  is  substantially  the   answer  make  further  reply  to  the  answer, 

set  out  in   Hewitt's  Appeal,  53  Conn.  2.   The    matter   supplied   and    to   be 

25.     In  that  case,  which  was  an  appeal  supplied   in   [   ]    is   not   found   in    the 

I  from  a  decree  of  a  probate  court,  refus-  reported  case,  but  should  be  added  to 

ing  to  assign  dower  to  the  appellant  as  make  the  precedent  complete, 

widow  of  one  Welles,  deceased,  in  the  For  the  formal  parts  of  answers  and 

real  estate  of  the  decedent,  brought  to  pleas,  generally,  consult   the  titles  An- 

the  superior  court  in  Hartford  county,  swers  in  Code    Pleading,   vol.    i,   p. 

appellant  demurred   to  the  answer  set  799;  Pleas. 

out  in  the  text,  assigning  as  cause  that  3.  In  this  case  it  was  held  that  where 
neither  any  nor  all  of  the  allegations  in  there  hag  been  a  dispute  between  two 
said  answer,  if  they  were  true,  would  adjoining  proprietors  as  to  the  dividing 
be  a  ground  for  the  court  of  probate  to  line  between  their  lots,  and  one  of  them 
deny  to  her  the  assignment  of  dower  in  causes  a  survey  of  the  ground  to  be 
said  estate,  and  that  the  court  of  pro-  made  and  a  line  located  for  the  purpose 
bate  is  a  court  of  inferior,  limited  and  of  erecting  a  partition  wall  thereon,  and 
special  jurisdiction,  and  no  jurisdiction  the  other  is  notified  of  the  location  of 
has  been  conferred  upon  it  to  try  and  the  line,  and  accepts  the  same  by  tell- 
determine  titles  to  real  estate  for  any  ing  the  workmen  to  go  on  with  the  con- 
cause    alleged   in    said    answer    com-  struction  of  a  wall,  and  pays  one  half 
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and  answer  herein,  defendant  says  that  on  the day  of 


A.  D.  18^5,  he  entered  upon  the  construction  of  a  brick  building 
situate  on  the  north  twenty-nine  feet  of  the  lot  above  described,  and 
with  the  knowledge,  consent  and  acquiescence  of  plaintiff  T.  D. 
Evans,  defendant  contracted  with  plaintiff  to  pay  and  did  pay  one 
half  of  the  costs  of  constructing  the  said  wall  with  the  agreement 
that  it  should  stand  and  be  used  as  a  partition  wall  between  said 
Evans  and  defendant. 

That  with  the  knowledge,  acquiescence  and  consent  of  plaintiff 
Evans,  this  defendant  constructed  his  building  on  said  lot,  covering 
twenty-eight  and  one- sixth  feet  on  the  north  side  thereof,  beginning  on 
the  east  end  and  extending  back feet  thereon,  and  placed  last- 
ing and  valuable  improvements  thereon.  Wherefore,  plaintiff  Evans 
is  estopped  from  claiming  title  to  the  land  occupied  by  said  building 
described  above  and  he  prays  judgment  accordingly  and  for  costs. 
[(^Signature  0/  defendant's  attorney. ^y- 

Form  No.  8530. 

(Precedent  in  Crimmins  v.  Morrisey,  36  Kan.  448.)* 

\(^Venue  and  title  of  court  and  cause  as  iuEorm No.  1325.^^  {The 
second  paragraph  of  plaintiff' s  reply  was  as  follows-) 

2.  For 'further  reply  to  said  third  count,  plaintiff  says:  That  it  is 
not  true,  as  alleged  in  the  third  count,  that  defendant  ^//^«J/<7rr/V0/, 
as  widow  of  Thomas  Sheridan,  deceased,  made  final  proof  under  the 
homestead  laws  of  the  United  States;  and  that  there  was  issued  to 
her  by  the  government  of  the  United  States  a  patent  vesting  in  her 
the  fee-simple  title  to  the  lands  described  in  said  third  count,  and 
says:  That  vfhWe  Ellen  Morrisey,  the  defendant,  furnished  the  proof 
required  by  §  2291  of  the  act  of  congress  entitled  "An  act  to  secure 
homesteads  to  actual  settlers  on  the  public  domain,"  approved  May 
20,  1862,  that  the  patent  to  said  land  issued  to  and  the  fee-simple 
title  to  said  lands  vested  in  the  heirs  of  Thomas  Sheridan,  of  which 
plaintiff  was  one.  A  copy  of  said  patent  is  hereto  attached,  marked 
"  A,"  and  made  a  part  of  this  reply. 

of  the  costs  thereof,  and  erects  his  own  married  again,    and  afterwards   made 

building  so  as  to  conform    with   said  the     requisite    proof    and    settlement, 

line,  and  acquiesces  in  the  location  of  occupancy,    residence   and  cultivation 

said  line  for  a  period  of  six  years,  the  to  procure   the   title  to   the  land,  and 

latter  will  be  estopped  from  asserting  a  patent   for   the  land    was   issued    to 

that  said  division  line  is  not  the  true  the   heirs  of   the  deceased  father   and 

and  proper  one.  husband,   and   in    1871    the   land    was 

1.  The  matter  to  be  supj)lied  in  [  ]  partitioned  with  the  consent  of  all  the 
does  not  appear  in  the  reported  case,  but  parties,  including  the  widow,  and  the 
should  be  inserted  to  complete  the  form,  widow  took  possession  of  the  portion 

For  the  formal  parts  of  answers  and  allotted    to   her,  and   the   children,  by 

pleas,  generally,  consult  the  titles  An-  their  guardian,  took  possession  of  the 

SWERS  IN  Code  Pleading,  vol.  i,  p.  799;  portion  allotted  to  them  and  remained 

Pleas.  in    possession  thereof  for   more    than 

2.  In  this  case  it  was  held  that  where  twelve  years,  paying  all  the  taxes  and 
a  father  and  husband,  in  1863,  entered  making  improvements,  with  the  knowl- 
government  land,  under  the  act  of  con-  edge  and  consent  of  the  widow,  the 
gress  to  secure  homesteads  to  actual  widow  was  estopped  from  disputing 
settlers  upon  the  public  domain,  and  the  title  of  the  children  to  the  land 
in   August,  1866,  died,  and  his  widow  alloted  to  them. 
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The  plaintiff  further  says,  that  afterwards,  and  after  final  proof 
as  aforesaid  had  been  made,  and  after  said  patent  had  issued  to  the 
heirs  of  said  Thomas  Sheridan^  deceased,  the  said  defendant  Ellen 
Morrisey,  on  or  about  the  18ih  day  oi  January,  iS71,  consented  to  an 
allotment  of  said  land,  together  with  certain  other  lands  of  which 
said  Thomas  Sheridan,  deceased,  died  seized,  and  that  said  allotment 
was  duly  confirmed;  that  said  allotment  was  made,  the  commis- 
sioners appointed,  and  said  consent  of  sdad  Ellen  Morrisey  gxv&n  in 
writing,  and  said  order  of  allotment  was  duly  confirmed  under  pro- 
visions of  chapter  33  of  the  General  Statutes  of  Kansas  of  1868, 
being  the  law  in  force  at  the  time  of  said  allotment;  that  under  and 
by  virtue  of  said  allotment  and  consent  of  Ellen  Morrisey  and  the 
order  confirming  the  same,  a  copy  of  which  marked  "  ^,"  is 
hereto  attached,  and  made  a  part  hereof,  said  Ellen  Morrisey  took 
possession  of  the  premises  to  her  allotted  and  by  her  selected  and 
chosen,  and  the  duly-appointed  and  qualified  guardian  of  plaintiff 
and  her  sister,  Catherine  Julia  Sheridan,  took  possession,  control  and 
charge  of  the  land  described  in  plaintiff's  petition,  with  full  knowl- 
edge, consent  and  approval  of  said  Ellen  Morrisey,  and  from  that  time 
until  this  plaintiff  arrived  at  legal  age  in  \Z83,  held  such  possession 
of  the  same  with  the  knowledge  and  consent  of  defendant -£'//^« 
Morrisey,  and  during  all  of  said  time  has  paid  for  her  and  her  sister 
all  taxes  and  assessments  levied  and  assessed  against  said  land, 
amounting  to  several  hundreds  of  dollars,  and  all  with  the  knowl- 
edge and  consent  of  defendants;  and  also  has  made  with  their  con- 
sent and  knowledge  lasting  and  valuable  improvements  thereon, 
and  has  expended  large  sums  of  money  in  looking  after  and 
caring  for  the  same;  that  said  taxes  were  paid  and  the  costs  of 
improvements  made,  and  expenses  for  caring  for  and  looking  after 
said  lands  were  discharged  out  of  the  separate  and  individual  estate 
and  money  of  plaintiff  and  her  sister  in  equal  parts;  all  of  which  was 
with  the  full  knowledge  of  this  defendant  Ellen  Morrisey,  and  with 
her  approval  as  mother  and  natural  guardian  of  plaintiff  and  her  said 
sister. 

Plaintiff  further  says,  that  during  all  the  time  from  the  making  of 
the  allotment  aforesaid  until  the  execution  and  delivery  of  said  deed 
set  forth  and  described  in  plaintiff's  petition,  the  said  defendant  has 
lived  and  resided  upon  the  lands  adjoining  the  premises  in  dispute  in 
this  action  and  upon  the  lands  so  allotted  to  and  chosen  by  defend- 
ant, with  full  knowledge  of  all  the  facts,  and  has  never  exercised  or 
attempted  to  exercjse  any  acts  of  ownership  or  control  over  said 
lands,  but  during  all  of  said  time  knowingly  allowed  and  permitted 
the  guardian  of  the  plaintiff  to  expend  the  money  aforesaid  of  the 
plaintiff  in  paying  taxes,  making  improvements  and  charges  for  care 
of  the  same,  without  interference,  and  during  all  of  said  time  openly 
and  notoriously  disclaimed  any  interest  in  or  ownership  of  said  lands, 
and  during  all  of  said  time  openly  and  notoriously  declared  that 
plaintiff  and  her  sister  were  the  owners  of  said  lands. 

Plaintiff  further  states,  that  she  and  her  sister,  Catherine  Julia 
Sheridan,  are  the  sole  heirs  of  Thomas  Sheridan,  deceased;  that  ever 
since  the  issuing  of  said  patent  and  at  the  time  of  the  issuing  of  the 
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saftie,  it  was  delivered  to  defendant,  and  she  has  since  that  time  held 
the  same  in  her  possession  with  full  knowledge  of  its  contents,  and 
accepted  the  same  and  neglected  and  refused  to  appeal  from  the 
order  issuing  the  same,  but  accepted  the  same  and  made  no  com- 
plaint; that  said  patent  was  so  issued  by  order  and  ruling  of  the 
commissioner  of  the  general  land  office,  and  the  title  thereof  con- 
veyed to  plaintiff  and  her  said  sister  as  the  sole  heirs  of  Thotnas 
Sheridan,  deceased,  with  the  full  knowledge  of  defendant,  and  from 
which  order  and  ruling  the  said  defendant  failed,  neglected  and 
refused  to  appeal,  but  occupied  and  received  .the  same. 

[Wherefore  the  said  defendant  is  estopped  to  set  out  the  defense 
by  him  above  pleaded  in  his  second  plea.  (^Signature  of  defendant's 
attorney.')]^ 

c.  Laches. 

Form  No.  8531. 

(Precedent  in  Webb  v.  Smith,  40  Ark.  23.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  1811.')^  (^Among  other 
defefises,  defendant' s  amended  answer  contained  the  following :)  As  a 
further  defence  defendant  alleges  that  more  than  ten  years  elapsed 
after  the>  death  of  Tiveedy  before  the  commencement  of  this  suit, 
during  all  of  which  time  said  complainant  wholly  failed  to  set  up  any 
claim  to  dower  in  said  part  of  lot,  and  therefore  defendant  insists 
that  if  complainant  ever  was  entitled  to  dower  in  said  part  of  lot,  she 
is  now  in  equity  barred  from  the  same  by  lapse  of  time  and  her  own 
laches.  UConcluding  in  the  usual  manner,  with  signature  of  defendant' s 
attorney.)]^ 

d.  Silence  — Standing  By. 

IN  AN  ACTION  FOR  FLOODING  LANDS. 

Form  No.  8532. 

(Precedent  in  Anderson  v.  Hubble,  93  Ind.  572.)^ 

\{yenue  and  title  of  court  and  cause  as  in  Form  No.  1323.)]^  (^The 
fifth  paragraph  of  defendant's  answer  alleged  as  follows:^  [And  for  a 
fifth  and  further  defense,  defendant  saysji  that  said  plaintiff  had  full 

1.  The  matter  supplied  and  to  be  dower,  and  the  other  lot  to  be  sold  free 
supplied  in  [  ]  is  not  found  in  the  of  dower.  The  widow  purchased  the 
reported  case,  but  should  be  inserted  homestead  lots  subject  to  the  dower, 
to  complete  the  form.  and  applied  for  dower  of  one-third   in 

For  the  formal   parts  of   replications  the  other,  which  had  been    sold  at  full 

and  replies,  generally,  consult  the  titles  price,  exempt  from  dower.      It  was  held 

Replications;  Replies.  that  the  probate  court  had  no  power  to 

2.  No  objection  was  raised  as  to  the  sell  free  from  dower  and  that  the  order 
form  of  the  amended  answer.  This  and  sale  could  not  preclude  the  widow, 
was  a  proceeding  by  a  widow  for  her  For  the  formal  parts  of  answers 
dower.  Her  husband  had  died  seised  and  pleas,  generally,  consult  the  titles 
of  four  town  lots,  on  which  was  his  Answers  in  Code  Pleading,  vol.  r,  . 
homestead;  also,  of  an  undivided  half  p.  799;  Pleas. 

of  a  separate  lot.  The  probate  court,  3.  In  this  case  it  was  held  that  in  an 
to  pay  his  debts,  had  ordered  that  four  action  by  a  landowner  against  a  mill- 
lots  be   sold   subject  to    the    widow's     owner  to  recover  damages  for  injuries 
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knowledge  of  the  height  of  said  dam  and  of  the  manner  and  extent 
to  which  the  said  dam  set  the  water  back  on  her  land;  that  in  the 
year  i875,  the  defendant,  desiring  to  purchase  said  mill,  made  inquiries 
concerning  the  dam  and  the  right  of  the  then  owners  to  maintain  said 
dam  at  the  height  at  which  it  was  then  erected,  which  was  the  same 
height  which  the  said  dam  now  is;  that  this  defendant  was  a  stran- 
ger in  the  locality  of  said  mill  and  resided  in  the  State  of  Michigan^ 
which  plaintiff  well  knew;  that  defendant  was  ignorant  concerning 
the  rights  of  the  then  owners  of  said  mill  and  was  seeking  for  informa- 
tion upon  which  to  act  in  the  purchase  of  said  mill,  as  the  plaintiff 
well  knew;  that  he  was  informed  before  he  purchased,  that  the  said 
dam  as  then  constructed  was  at  the  same  height  at  which  it  has  stood 
for  more  than  twenty  years,  and  that  the  owners  of  the  mill  had  the 


caused  to  plaintiff's  land  by  water 
backed  thereon  by  the  defendant's  mill- 
dam,  alleged  to  have  been  raised  to  an 
unlawful  height,  an  answer  that  the 
dam  was  of  no  greater  height  than  it 
was  when  he  purchased  the  mill  prop- 
erty from  the  former  owner;  that  when 
he  so  purchased  it  he  was  a  stranger  in 
the  neighborhood  and  knew  nothing  as 
to  the  height  at  which  such  dam  might 
lawfully  be  maintained,  but  that  the 
plaintiff  did  so  know;  that  before  the 
purchase  the  defendant,  upon  inquiry, 
with  a  view  to  purchasing,  was  in- 
formed by  numerous  residents  of  the 
vicinity,  whose  lands  were  affected  by 
the  mill-dam,  that  it  was  no  more  than 
a  lawful  height,  and  had  been  of  that 
height  for  more  than  twenty  years; 
that  plaintiff  knew  that  defendant  was 
making  said  inquiry,  and  had  been  so 
informed,  with  the  view  of  purchasing 
said  mill  property,  but  had  never  in- 
formed the  defendant  that  such  mill- 
dam  or  the  height  thereof  had  injured 
plaintiff's  land;  and  that  defendant,  re- 
lying upon  said  information,  and  hav- 
ing no  notice  that  it  was  incorrect,  was 
permitted  by  the  plaintiff  "  to  purchase 
said  mill  property  for  the  sum  of,"  etc.; 
alleged  facts  which  constituted  an 
estoppel,  but  that  for  want  of  an  aver- 
ment that  the  defendant  had  paid  any 
purchase  money  the  answer  was  in- 
sufficient. 

The  other  defenses  are  not  given  in 
the  report. 

See  also  Wire  v.  Wyman,  93  Ind. 
392;  Gatling  v.  Rodman,  6  Ind.  289; 
Catherwood  v.  Watson,  65  Ind.  576. 

An  answer  of  estoppel  by  silence  on  the 
part  of  the  plaintiff  must  allege  that 
the  person  relying  upon  the  estoppel 
was  misled  by  the  silence.  Doanell  v. 
Reese,  6  Kan.  App.  563. 
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As  an  essential  element  of  an  estop- 
pel in  pais  is  the  fact  that  the  party 
relying  on  the  estoppel  was  influenced 
by  the  acts  or  silence  of  the  other,  a 
plea  of  such  an  estoppel  should  contain 
such  an  allegation.  It  was  for  this 
reason  that  the  following  form  was 
held  defective: 

"  Defendant  further  says  that  he  and 
his  co-tenant  have,  at  a  large  expense, 

to     wit  —  the    sum    of dollars  — 

erected  upon  the  premises  aforesaid, 
sluices,  tanks,  and  other  works  neces- 
sary to  carry  on  their  said  business  of 
mining.  That  he  and  his  co-tenant 
were  engaged  for  a  considerable  time 
in  erecting  and  making  their  said  im- 
provements; and  that  during  the  time 
they  were  making  said  improvements, 
those  through  and  from  whom  plaintiff 
claims  title  to  the  land  described  in  his 
complaint  had  full  knowledge  of  the 
same,  and  saw  defendant  and  his  co- 
tenant  daily  at  work  upon  said  prem- 
ises, and  knew  that  they  were  making 
large  expenditures  thereon,  and  knew 
that  the  defendant  and  his  said  co- 
tenant  in  good  faith  believed  them- 
selves the  true  and  rightful  possessors 
and  occupants  of  said  premises,  and 
that  they  were  entitled  to  hold  and 
possess  the  same  against  all  the  world, 
except  the  Government  of  the  United 
States;  and  under  that  belief  were 
making  the  expenditures  and  improve- 
ments aforesaid  in  good  faith.  And 
yet  said  persons,  from  and  through 
whom  plaintiff  claims  as  aforesaid, 
during  the  whole  of  said  time,  failed 
and  neglected  to  give  defendant  or  his 
co-tenant  any  notice  whatever  of  any 
right  or  claim  on  their  part  to  said 
premises,  or  any  part  thereof;  but  on 
the  contrary  encouraged  this  defendant 
and  his  co-tenant  in  the  belief  that  they 
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lawful  right  against  the  plaintiff  and  all  others,  to  maintain  said  dam 
at  its  then  height;  that  plaintiff  knew  that  he  was  about  to  purchase 
said  mill  and  dam  and  knew  that  he  was  inquiring  concerning  the 
right  of  the  owners  to  maintain  the  dam  at  the  height  it  then  was, 
and  knew  that  he  had  been  informed  that  the  dam  was  at  the  height 
at  which  the  then  owners  had  the  lawful  right  to  maintain  it,  and  no 
more,  and  knew  that  the  defendant  was  ignorant  of  the  truth  in  the 
matter  of  the  height  of  the  dam,  and  that  he  was  inquiring  for 
the  purpose  of  purchasing,  and  was  about  to  purchase,  relying  on  the 
information  above  set  out,  which  he  had  received  concerning  the 
rights  of  the  owners  of  the  mill  to  maintain  said  dam  at  its  then 
height,  and  yet  she  stood  by  well  knowing  of  said  facts,  and  per- 
mitted the  defendant  to  purchase  said  mill  for  the  sum  of  ^,000, 
without  in  any  manner  disclosmg  to  the  defendant  that  said  dam 
raised  the  water  on  her  land  to  any  greater  height  than  the  old  dam 
did.  [Wherefore  the  defendant  prays  judgment  if  plaintiff  ought  now 
to  be  permitted  to  maintain  her  suit  (^coficluding  in  the  usual  manner^ 
with  signature  of  defendant' s  attorney).^ 

3.  By  Representations.^ 

Form  No.  8533. 
(Precedent  in  Brown  v.  Wright,  17  Ark.  11.)' 

\i^Title  of  court  and  cause  as  in  Form  No.  ISIT^)^  That  heretofore, 
to  wit:  on  the  16th  oi  June,  iS51,  at,  etc.,  one  G.  W.  Cottingham,  and 
the  said  Peter  German,  the  payee  in  the  said  bond,  were  partners,  and 

were  tlie  riglitful  possessors  and  occu-  plea;  but  on  the  merits  of  the  case  the 

pants   of  said   premises."     Sharon   v.  court  held   that  the  executors  having 

Minnock,  6   Nev.   377.     See  also  East  represented  all  the  land  embraced  in 

St.   Louis  V.    Flannigen,   34   111.    App.  the  mortgage  to  be  the  land  of  their 

596;  Walker  v.  Baxter,  6  Wash.  244.  testator,  whereas  a  portion  of  it  was 

1.  The  matter  supplied  and  to  be  not,  they  could  not,  when  sued  for 
supplied  in  [  ]  is  not  found  in  the  re-  a  breach  of  their  personal  warranty, 
ported  case,  but  should  be  inserted  to  claim  that  the  mortgage  was  estopped 
complete  the  form.  by  the  representations  of  his  attorney, 

For  the  formal  parts  of  answers  and  at   the   time   of   the   execution   of   the 

pleas,    generally,    consult    the     titles  mortgage,  to  the  effect  that  their  cove- 

Answers  in  Code  Pleading,  vol.  i,  p.  nant  did  not  bind  them  personally;  es- 

79g;  Pleas.  pecially  when  the  attorney  was  also  an 

2.  Representations  of  Attorney.  —  In  attorney  for  all  the  parties  to  the  in- 
Porter    v.    Jefferies,    40    S.     Car.     93,  strument. 

among  other  defenses,  defendants  an-  3.  In  this  case  it  was  held  that  where 

swered  and  said:   "3.  That  the  said  >?.  the    maker   of  a  bond    assures    the  as- 

C.  Oliver  ought  not   to  be  allowed  to  signee  before  assignment  that  the  bond 

say  that  he  is  damaged  by  said  act  of  will  be  paid  at  maturity,  and  afterwards, 

these  defendants,  knowing,  as  he  does,  to  an    action    upon    the   bond    by   the 

that  the  defendants  signed  said  note  assignee,  pleads  that  there  was  no  con- 

and  mortgage  as  executors  and  not  as  sideration,  he   must  prove  that  at  the 

individuals,   and   being   told   by  plain-  time  of  such  assurance  he   was  igno- 

tiff's  attorney  in  his  presence  that  they  rant  of  any  fraud  or  deception  in  the 

assumed  no  individual  liability  thereby;  contract,  for   if   he  was  aware  of  any 

and  said  action  is  pleaded  as  an  estop-  equity  that  would  release  him  from  the 

pel  herein."     '  payment  of  the  bond,  and  he  concealed 

No  question  was  raised  in  this  case  it,  he  would  be  estopped  from  setting 

as  to  the  sufficiency  of  the  form  of  this  it  up  as  against  the  assignee. 
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jointly  interested  in  the  ownership  of  an  alleged  patent-right  to  a  cer- 
tain medicine,  known  and  commonly  called  '■'■  Newsoms  Vegetable 
Tonic'" \  and  said  Cottingham,  as  such  partner,  then  and  there  offered, 
and  proposed  to  the  said  defendant,  to  sell  and  convey  unto  him 
instate  the  proposition^,  and  then  and  there  the  said  Cottingham' idii^eXy 
and  fraudulently  represented  and  stated  instate  the  fraudulent  repre- 
sentation^, and  the  said  defendant  fully  relying  on  the  representa- 
tions so  made  by  the  said  Cottingham,  and  having,  within  his  reach, 
no  other  means  of  information  in  respect  thereof,  agreed  to,  and  did 
purchase  of,  and  from  the  said  Cottingham  the  right  of  making, 
using  and  vending  the  said  medicine  in  the  counties  of  Hot  Spring, 
Pulaski  and  Saline,  and  to  receive  the  proceeds  arising  therefrom 
during  the  term  of  the  patent,  for  the  price  and  sum  of  eight  hundred 
dollars,  and  then  and  there,  to  secure  part  of  said  price  and  consid- 
eration, and  for  no  other  cause  or  consideration  whatever,  he  executed 
and  delivered  to  the  said  Peter  German  the  said  bond  for  %150,  in  said 
declaration  mentioned;  and  the  said  defendant  in  fact  says,  that  in 
truth,  and  in  fact,  said  persons,  or  either  of  them,  never  had  any 
exclusive  right  to  the  said  medicine,  or  right  to  sell  the  same,  and  that 
the  same  never  had  been  patented  under  United  States  laws,  to  any 
person  or  persons  whatsoever,  and  the  whole  pretended  right  to  the 
said  medicine,  and  the  representations  in  respect  thereof,  were,  and 
are,  a  mere  and  sheer  fabrication  to  defraud  defendant.  And  so  the 
said  defendant  says  that  the  said  contract  was  a  gross  and  naked 
fraud  upon,  and  that  said  bond  was  given  without  consideration  by, 
defendant,  and  is  void,  and  he  ought  not  to  be  charged  or  made  lia- 
ble thereon,  and  this  he  is  ready  to  verify,  [wherefore  he  prays  judg- 
ment if  plaintiff  ought  to  be  allowed  to  prosecute  his  action  on  said 
bond  {concluding  in  the  usual  manner,  with  signature  of  defendant's 
attorney).^ 

Insufficient  Plea.  —  While  it  may  be  on  the  faith  of  the  statement  and  agree- 
true  that  many  of  the  formal  allega-  ment  made  by  the  plaintiff  that  he  did 
tions  of  the  old  common-law  pleas  of  not  intend  to  sue  for  damages  by  rea- 
estoppel  are  abolished,  it  is  still  impera-  son  of  said  alleged  injury;  and  of  this 
live  that  the  plea  should  set  forth  the  he  puts  himself  upon  the  country." 
matter  of  estoppel  plainly,  fully  and  Brunswick,  etc.,  R.  Co.  v.  Clem,  80  Ga. 
distinctly.     For  lack  of  these  requisites  535. 

the  following  plea  was   held  formally  1.  The   matter  supplied   and    to   be 

defective:  supplied  in  [  ]  is  not    found  in  the  re- 

"  The  defendant  says  that  the  plain-  ported  case,  but  should  be  inserted  to 

tiff  in  said  cause  was,  subsequent  to  the  complete  the  form. 

date  of  the  alleged  injury  complained  For  the  formal  parts  of  answers  and 

of  in  his  declaration,  and  prior  to  the  pleas,  generally,  consult  the  titles  An- 

filing  of  his  declaration,  employed  by  swers   in   Code   Pleading,  vol.    i,  p. 

the  defendant  and  paid  for  his  services  799;  Pleas. 
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I.  TAKING  UP,  835. 

1.  Advertisement  or  Notice  of  Taking  Up,  835. 

2.  Clerk's  Certificate  of  Examination  of  Record  of  Marks  and 

Brands,  838. 

3.  Affidavit  of  Taker  Up,  838. 

4.  Bond  of  Taker  Up,  841. 

a.  Before  Appraisement,  841. 

b.  After  Appraisement,  841. 
6.  Appraisement,  843. 

a.  Appointment  of  Appraisers,  843. 

b.  Summons  to  Appraisers,  844. 

c.  Report  of  Appraisers,  845. 

d.  Justice  s  Report  to  County  Clerk,  847. 

e.  Advertisement,  848. 

6.  Affidavit  of  Death  or  Escape  of  Estray,  849. 

7.  Proof  of  Estray,  849. 

8.  Bond  of  Claimant,  850. 

9.  Order  for  Delivery,  850. 
II.  CIVIL  ACTIONS,  850. 

1.  For  Maliciously  Taking  Up  Animal  as  an  Estray,  851. 

2.  For  Failure  to  Post  Estray,  851. 

III.  CRIMINAL  PROSECUTIONS,  852. 

1.  For  Unlawfully  Disposing  of  Estray,  852. 

2.  For  Taking  Up  and  Using  Estray  Unlawfully,  %^2. 

3.  For  Converting  Estray,  853. 

IV.  IMPOUNDING,  854. 

1.  Notice  to  Pound-keeper,  854. 

a.  Notice  to  Owner,  855. 

3.  Advertisement  of  Impounding,  855. 

4.  Appraisement  of  Damages,  856. 

a.  Application  for  Appointment  of  Appraisers,  856. 

b.  Warrant  to  Appraisers,  856. 

c.  Report  of  Appraisers,  857. 

CROSS-REFERENCES. 

For  other  Forms  in  Proceedings  connected  ivith  Animals,  see  the  title  ANI- 
MALS, vol.  I,  p.  789. 

1.  For  statutes  relating  to  estrays  and        Arizona.  —  Rev.  Stat.  (1887),  §§  1803- 
animals  running   at  large  see  as   fol-     1824. 
lows,  to  wit:  Arkansas.  —  Sand.  &   H.  Dig.  (1894), 

Alabama.  — Civ.  Code  (1896),  §§  1761-     g§  7237-7272. 
1791.  California. — Gen.  Laws  (1897),  p.  315. 
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8534. 


I.  TAKING  UP. 
1.  Advertisement  or  Notice  of  Taking*  Up.^ 


Colorado.  —  Mills'  Anno.   Stat.  (1891), 

§§  1742-1745. 

Connecticut.  — G&Vi.  Stat.  (1888),  §§ 
3784-3786. 

Delaware.  —  Rev.  Stat.  (1893),  p.  482, 
c.  58. 


Rhode  Island.  —  Gen.  Laws  (1896),  c. 
130. 

South  Carolina.  —  Rev.  Stat.  (1893),  §§ 
1802-1812. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),    §§    2292-2310;    Laws  (1897),   p. 


Florida.  —  Rev.  Stat.  (1892),  §§  2034-  180,  c.  63. 

2054.  Tennessee. — Code    (1896),    §§    2760- 

Georgia.—  i  Code(l895),  §§  1742-1756;  2784. 

3  Code  (1895),  §  567.  Texas. — Rev.  Stat.  (1895),  arts.  4954- 

Idaho.  —  Rev.   Stat.   (1887),  §§    1360-  4977;  Pen.  Code  (1895),  arts.  917,  918. 

1370;  Laws  (1897),  p.  70,  No.  76.  l/tah.  —  Rev.   Stat.  (1898),  S§  12-17. 

Illinois.  —  Starr    &   C.     Anno.     Stat.  Vermont.  —  Stat.    (1894),    §§    4849- 

(1896).  c.  50.                                                   ^  4858. 

Indiana.  —  Horner's  Stat.  (1896),  §§  Virginia.  —  Code     (1887),    §§    2062^ 


4803-4833 

Iowa.  —  Code  (1897),  §§  2321-2333 


2070;  Code  (Supp.  1898),  §  2065. 

Washington.  —   Ballinger's    Anno. 


Kansas.  —Gen.  Stat.  (1897),  c.  137,  §§     Codes  &  Stat. (1897),  §§  3500-3508,  7127. 
5-32.  West  Virginia. — Code  (1891),  c.  61, 

"  "     '  '  §§  1-5. 

Wisconsin.  —  Stat.    (1898),    §§    1608- 
1613. 

Wyoming.  —  Rev.    Stat.    (1887),    §§ 
4170-418 1. 

1.  Owner  Known. —  In  some  states,  it 

is  provided  that  the  taker  up  of  an  estray 

shall  notify  the  owner  if  known.     See 

Stat.    (1894),   §§   2080-     for  example  the  following  statutes,  to 


Kentucky. — Stat.  (1894),  §§4652-4658. 
Maine.  —  Rev.  Stat.  (1883),  c.  23. 
Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  34,  §§  1-8. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 

95- 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§^  2061-2074 

Minnesota. 
2089. 

Mississippi.  —  Anno.   Code  (1892),  §§ 
1715-1736. 

Missouri.— R^v.  Stat.  (1889),  §§  8259- 
8297. 

Nebraska.  —  Comp.    Stat.  (1897),    §§ 
3058-3073. 

Nevada.— Gen.  StaX.  (1885),  §§  718- 
728. 

New  Hampshire.  —  Pub.  Stat.   (1891), 
c.  144. 

New  Jersey.  —  Gen.    Stat.    (1895),    p. 
56,  §§  134-138. 

New  Mexico.  —  Comp.  Stat.    (1897), 
§§  120,  135-143. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  3224,  §§  120-124. 

North    Carolina.  —  Code    (1883),    §§ 
3767-3781. 

North  Dakota.— Rev.    Codes   (1895), 
§§  1571-1585 


wit: 

Arkansas. — Sand.  &  H.  Dig.  (1894),  § 
7241. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3784. 

Delaware.  —  Rev.  Stat.  (1893),  p.  482^ 
c.  58,  P  2. 

Idaho.  —  Rev.  Stat.  (1887),  ^  1360. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  2064. 

Minnesota.  —  Stat.  (1894),  ^  2081. 

Mississippi. — Anno.    Code   (1892),    § 

1715. 

North  Carolina.  — Code  (1883),  §  3768. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1947.  §  I. 

Wisconsin.  —  Stat.  (1898),  §  1609. 

Owner  Unknown. —  In  some  states, 
where  the  owner  is  unknown,  the  taker 
up  is  required  to  notify  the  town  clerk 
or   other  proper  official.     Such    is   the 


Ohio.  —  Bates' Anno.  Stat.  (1897),   §§     law  in  the  following  states,  to  wit: 


3725,  4207,  6627-66470. 

Oklahoma.  —  Stat.  (1893),  §§  210-235, 
2548;  Laws  (1895),  p.  38,  c.  2. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  3374-3382;  Laws  (1898),  p.  34,  p.  89, 

§5. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1947. 


California. — Gen.  Laws  (1897),  p. 
315.  §  2. 

Colorado.  —  Mills'  Anno.  Stat.  (1891;, 
^  1742 

Connecticut.  —  Gen.  Stat.  (1888),  ^ 
3784. 

Indiana.  —  Horner's  Stat.  (1896),  § 
4804. 
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Form  No.  8534. 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  7242,  note  b.f 

Estray  Notice. 
On  the  first  day  of  December,  1884,  in  the  township  of  Big  Rocky 


Massachusetts.  —  Pub.  Stat.  (1882),  c. 
95,  §  2. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  2064. 

Minnesota.  —  Stat.  (1894),  §  2082. 

Missouri.  —  Rev.  Stat.  (i88g),  §  8262. 

Nebraska. — Comp.  Stat.  (1S97),  §  3059. 

New  Jersey. — Gen.    Stat.  (1895),    p. 

56,  §  134. 

N'orth  Carolina.  —  Code  (1883),  §  3768. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  ^ 
6628. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1947.  §  I- 

Rhode  Island. — Gen.  Laws  (1896), 
c.  130,  ^  I. 

Texas.  —  Rev.  Stat.  (1895),  art.  4954. 

Vermont.  —  Stat.  (1894),  §  4852. 

Virginia.  —  Code  (1887),  §  2062. 

Wisconsin.  —  Stat.  (1898),  §  1609. 

Wyoming.  —  Rev.  Stat   (1887).  §  4171. 

In  other  states,  however,  the  taker  up 
is  required  to  advertise  the  taking  up 
either  by  posting  notices  in  certain  pub- 
lic places  or  by  advertising  in  a  proper 
paper. 

For  statutes  relating  to  the  advertise- 
ment or  posting  of  estrays  see  as  fol- 
lows, to  wit: 

Alabama.  —  Civ.  Code  (1896),  ^  1771- 

1773- 

Arizona.  —  Rev.  Stat.  (1887),  §  1803. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  7242,  7252,  7253. 

Colorado.  —  Mills' Anno.  Stat.  (1891), 
§§  1742,  1743- 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3784. 

Delaware.  —  Rev.  Stat.  (1893),  p.  482, 
c.  58,  §§  2,  4. 

Florida.  —  Rev.  Stat.  (1892),  §§  2039, 
2041-2043,  2052,  2053. 

Georgia.  —  i  Code  (1895),  45§  1744, 
1745- 

Idaho.  —'Rev.  Stat.  (1887),  §?  1362, 
1365,  as  amended  Laws  (1897),  p.  70,  No. 
76. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  50,  pars.  5,  15. 

Indiana.  —  Horner's  Stat.  (1896), 
§§  4803,  4809. 

Io7oa.  —  Code  (1897),  §§  2323,  2324. 

Kansas.  —  Gen.  Stat.  (1897),  c.  137, 
§§  8,  II. 


Kentucky.  —  Stat.  (1894),  §  4657. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  34,  §§  I,  2,  4,  7,  8. 

Massachusetts. —  Pub.  Stat.  (1882),  c. 
95.  §§  2,  8. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  2065. 

Minnesota.  —  Stat.  (1894),  §§  2082, 
2086. 

Mississippi.  —  Anno.  Code  (1892),  §§ 

1715,  1717,  1723- 

Missouri. — Rev.  Stat.  (1889),  §§  8262, 
8267. 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
3059,  3060,  3063. 

Nevada.  —  Gen.  Stat.  (1885),  §  718. 

New  Jersey.  — Gen.    Stat.    (1895),    p. 

56,  §  135- 

Nezv  Mexico. — Comp.    Laws   (1897), 

§137. 

North  Carolina.  —  Code  (1883),  §  3770. 

North  Dakota.  —  Rev. Codes  (1895),  §§ 
I 572-1 574. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6628,  6634. 

Oklahoma.  —  Stat.  (1893),  §§  212,  216. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  3375,  3379,.  3381. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1949,  §  5. 

Rhode  Island.  —  Gen.  Laws  (1896),    c. 

130,  §  2. 

South  Carolina.  —  Rev.  Stat.  (1893), 
§§  1802,  1S04. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  2294,  2296. 

Tennessee. — Code  (1896),  §§  2767,  2768. 

Texas.  —  Rev.  Stat.  (1895).  arts.  4954, 
4960,  4963,  4964- 

Vermont. — Stat.  (1894),  §§  4849,  4851. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  3501. 

West  Virginia.  —  Code  (1891),   c.   61, 

Wisconsin.  —  Stat.  (1898),  §  1609. 

Wyoming. — Rev.  Stat.  (1887),  §§4171, 
4174. 

A  mistake  in  the  name  of  the  taker  up 
is  a  fatal  defect  in  the  advertisement  of 
estrays,  where  the  notice  fails  to  so  de- 
scribe the  locality  as  will  enable  the 
owner  to  find  his  property.  McMillan 
V.  Andrew,  50  111.  282. 

1.  See  supra,  note  I,  p.  835. 
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in  the  county  of  Pulaski,  the  undersigned  took  up  an  estray,  a  cer- 
tain cow  {insert  full  description  of  animal,  stating  marks,  age,  color  and 
value). 

If  at  the  expiration  of  ten  days  from  the  date  of  this  notice  said 
animal  has  not  been  proven  away,  notice  of  the  taking  up  of  the 
same  will  be  given  to  Abraham  Kent,  a  justice  of  the  peace  of  said 
county,  that  other  proceedings  may  be  had  according  to  law. 

December  4,  i8<?^. 

John  Doe. 

Form  No.  8535.' 

Estray  Notice. 

Taken  up  as  an  estray,  by  the  subscriber,  at  his  place  of  residence, 
in  Bumpus  in  the  county  oi  Jefferson  and  state  oi  Illinois,  on  the  tenth 
day  oi  November,  a.  d.  \Z98,  a  red  coiv  with  a  swallow-fork  cropped 
in  the  left  ear  and  the  letter  D  branded  on  the  left  shoulder,  said 
cow  being  about  three  years  old. 

Notice  is  hereby  also  given,  that  the  subscriber  will,  on  the  twenty- 
fifth  day  oi  November,  a.  d.  iW8,  at  the  hour  of  ten  o'clock,  A.  m., 
apply  to  Abraham  Kent,  a  justice  of  peace,  in  the  town  of  Bumpus^ 
in  and  for  said  county,  at  his  office,  to  have  the  said  estray  appraised. 

Dated  the  twelfth  day  oi  November,  a.  d.  iS98. 

John  Doe. 

Form  No.  8536.' 

To  whom  it  may  concern : 

Take  notice,  that  the  undersigned,   who  is  a  resident  of  Burden 
township,  in  Cowley  county,  in  the  state  of  Kansas,  has  this  day  taken 
up,  and  now  has  in  his  possession,  in  said  township,  as  an  estray,  to- 
be  dealt  with  according  to  law,  a  certain  stray  cow  found  on  his 
premises,  and  described  below :  {Here  insert  description  of  estray). 

Dated  this  tenth  day  of  November,  a.  d.  \Z98. 

John  Doe. 


K  ss. 


Form  No.  8537.' 

State  of  Nebraska, 

County  of  Pierce. 

To  whom  it  may  concern: 

Notice  is  hereby  given  by  John  Doe,  the  undersigned,  that,  on  the 
tenth  day  of  October,  a.  d.  \W8,  on  his  enclosed  land  situate  in  Foster 
in  Pierce  county,  Nebraska,  a  red  cow  was  taken  up  by  him  as  estray. 
Said  cow  being  more  particularly  described  as  follows:  {Here  insert 
full  description). 

Dated  at  Foster,  this  eleventh  day  of  October,  i&98: 

John  Doe. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  137,  §  8.  See  also  supra,  note  i,  p. 
(1896),  c.    50,  par.   5.     See  also  supra,     835. 

note  I,  p.  835.  3.  Nebraska.  —  Comp.  Stat.  (1897),  § 

2.  Kansas. — Gen.    Stat.    (1897),    c.     3059.    See  also  j«/ra,  note  i,  p.  835. 
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Form  No.  8538.' 

Estray  Notice. 
Take  notice,  that  on  the  tenth  day  of  November,  i898,  I,  the  under- 
signed, took  into  my  possession  a  co7v  which  I  found  estray  upon  the 
southeast  1-4  of  section  ^,  township  6,  range  10;  that  said  animal 
is  described  as  follows:  (^Here  insert  description).  .That  I  reside  on 
the  southest  1-4  of  section  ^,  township  6,  range  10,  and  the  owner  of 
said  property  may  take  the  same  by  applying  to  me  therefor,  at  my 
place  of  residence,  and  paying  to  me  the  expenses  of  taking  up  and 
keeping  such  estray  to  the  time  of  such  delivery  to  said  owner. 
Dated  November  11,  i898. 

John  Doe. 
Form  No.  8539.' 

Estray  Notice. 
Taken  up  on  the  plantation  of  the  undersigned,  living  about  two 
vciA^'i,  south  from  the  town  oi  Forest  in  the  county  of  Gonzales,  the  fol- 
lowing described  animal  known  to  be  estray,  viz:  (^Here  insert descrip- 
iiofi).  If  not  legally  proven  by  the  owner  thereof  within  twenty  days 
from  the  date  hereof  I  will  proceed  to  estray  the  same  in  accordance 
with  law. 

Forest,  Texas,  this  tenth  day  of  November,  i  W8. 

John  Doe,  Taker  Up. 

2.  Clerk's  Certificate  of  Examination  of  Record  of  Marks 

and  Brands. 

Form  No.  8540. 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  7241,  note  a.) 

State  of  Ar Kansas,   \ 
County  of  Pulaski.  \ 

I,  John  Hancock,  clerk  of  the  circuit  court  and  ex  officio  clerk  of  the 
county  court  within  and  for  the  county  of  Pulaski,  do  certify  that, 
upon  the  application  oi  John  Doe,  I  have  this  day  examined  the 
record  of  marks  and  brands  of  said  county,  and  find  that  the  mark 
of  a  certain  cow,  marked  with  the  letter  D  on  the  right  flank,  taken 
up  by  said  John  Doe  as  an  estray,  is  entered  upon  said  record  as  the 
mark  of  John  Den  (or  is  not  entered  upon  said  record). 

Witness  my  hand  and  the  seal  of  said  court  this  first  day  of 
December,  i2>8J(.. 

John  Hancock,  Clerk. 

3.  Affidavit  of  Taker  Up.^ 

1.  South  Dakota.  — 'D&\i.Comp.'L3iVis  3.  Affidavit  of  Taker  Up.  —  For  stat- 
(i887\  §  2294.  See  also  supra,  note  utes  of  the  various  states  relating  to  the 
I.  P-  835.  affidavit  of  taker  see  as  follows,  to  wit: 

2.  Texas.  —  Rev.  Stat.  (1895),  art.  Alabama.  —  Civ.  Code  (1896),  §  1763. 
4954.     See  also  j«/ra,  notei,  p.  835.  Arizona.  —  Rev.  Stat.  (1887),  §  1804. 
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Form  No.  8541.* 
The  State  of  Alabama, ) 
Dale  County.  J 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said 
county,  personally  appeared  John  Doe,  who,  being  duly  sworn,  deposes 
and  says  that  on  or  about  the  tenth  day  of  November,  i898,  he  took 
up  about  his  plantation  (or  residence  or  about  the  plantation  or  residence 
of  which  he  had  charge)  in  said  county,  a  certain  red  cow  marked  with 
a  swallow-fork  in  the  right  ear  and  with  the  letter  D  branded  on  the 
right  flank,  and  that  said  marks  or  brands  have  not  been  defaced  or 
altered  since  said  animal  was  taken  up,  and  that  the  owner  of  said 
animal  is  not  known. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  eleventh  day  of  November, 
iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  85 42.^ 

State  of  Illinois,     ) 
Jefferson  County,  j 

Johti  Doe,  being  duly  sworn,  on  oath  says,  that  he  is  a  householder 
in  said  county,  and  resides  in  the  town  of  Bumpus;  that  on  the  tenth 
day  of  November,  a.  d.  \2>98,  at  his  place  of  residence,  he  took  up  as 
an  estray  a  red  cow  with  a  swallow-fork  cropped  in  her  left  ear 
and  branded  with  the  letter  D  on  the  left  shoulder,  said  cow  being 
about  three  years  old;  that  he  did  within  y^z/^  days  thereafter,  to  wit, 
on  the  twelfth  day  of  November,  a.  d.  \Z98,  post  notices,  a  true  copy 
of  which  is  hereto  attached,  in  three  of  the  most  public  places  in  said 
town,  to  wit:  one  at  the  post-office;  one  at  the  railroad  station,  and 
one  at  the  entrance  to  the  Lyceum  Hall,  stating  the  taking  up  by 
him  of  such  estray,  and  giving  therein  a  full  description  as  to  age, 
color,  marks,  natural  and  artificial,  of  said  estray.  Affiant  further 
states  that  the  marks  and  brands  on  such  estray  have  not  been  altered 
since  the  taking  up  thereof. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  twenty-fifth  day  of  Novem- 
ber, A.  D.  iS98. 

Abraham  Kent,  Justice  of  the  Peace, 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

§  7244.  6628,  6632. 

Florida.  — Rev.  Stat.  (1892),  §§  2038,  Oklahoma.  — StSit.  (1893),  §  213. 

2039.  Oregon.  —  Hill's  Anno.   Laws  (1892), 

Illinois.  —  Starr   &    C.     Anno.     Stat.  §3377. 

(1896),  c.  50,  par.  7.  South  Dakota.  —  Dak.    Comp.    Laws 

Indiana.  —  Horner's    Stat.   (1896),    §  (1887),  §  2294. 

§  4806.  Tennessee.  — Code  (1896),  §  2765. 

Iowa.  —  Code  (1897),  §  2323.  Texas.  —  Rev.  Stat.  (1895),  art.  4955. 

Kansas.  —  Gen.    Stat.   (1897),  c.    137,  Washington.  —  Ballinger's     Anno. 

§  9.  Codes  &  Stat.  (1897),  §  3503. 

Kentucky.  —  Stat.  (1894),  §  4657.  1.  Alabama.  —  Civ.    Code   (1896),    § 

Missouri.  — Rev.  Stat.  (1889),  §  8263.  1763.    See  also  jw/ra,  note  3,  p.  838. 

Nevada.  —Gen.  Stat.  (1885),  §  718.  2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

New  Mexico.  —  Comp.    Laws  (1897),  (1896),  c,  50,  par.  7.     See   also  sitpra, 

§  135-  note  3,  p.  838. 
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Form  No.  8543.' 


^\.2X^oi  Kansas,  ^ 


Coivley  County.    [ 

John  Doe,  being  duly  sworn,  says:  That  he  is  a  citizen  and  house- 
holder; that  the  following  described  stray  was  taken  up  on  his 
premises,  in  Burden  township,  in  Co7uley  county,  Kansas;  that  the 
same  was  then  and  there  of  the  description  and  cash  value  as  follows, 
to  wit:  (^Here  insert  full  description  and  statement  of  value");  that  he 
did  not  drive  nor  cause  said  stray  to  be  driven  there;  that  he  has 
advertised  said  stray  ten  days,  and  that  the  marks  and  brands  of  said 
stray  have  not  been  altered  since,  to  his  knowledge. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  November,  \W8. 

Abraham  Kent,  Justice  of  the  Peace. 


>■  ss. 


Form  No.  8544. 
(Mo.  Rev.  Stat.  (1889),  p.  2269.)* 
State  of  Missouri, 
County  of  Lewis. 

This  affiant,  John  T.  Legg,  states  that  on  t\\t  fifth  day  of  October, 
1 897,  in  Merton  township,  in  the  county  of  Leivis,  he  took  up  as  a 
stray  on  his  plantation,  in  the  township  and  county  aforesaid,  a  red 
cow,  six  years  old  or  thereabouts,  marked  X  on  the  left  flank,  and 
lame  in  the  right  foreleg,  and  that  the  marks  and  brands  have  not  to 
his  knowledge  been  changed  since  the  said  stray  was  taken  up;  that 
he  caused  to  be  set  up  three  notices  containing  a  description  of  the 
property,  in  three  public  places  in  the  township  where  the  property 
was  taken  up,  and  also  forwarded  a  copy  of  such  notice  to  the  county 
clerk  thirty  days  previous  to  filing  this  affidavit,  and  within  t%uo  days 
after  the  animal  was  taken  up,  and  that  the  notice  herewith  filed  is  a 
true  copy  of  those  set  up  and  forwarded  to  the  county  clerk. 

John  T.  Legg. 
Subscribed  and  sworn  to  before  me  this  ninth  day  of  October,  iS97. 

IV.  M.  Glows,  Justice  of  the  Peace. 

Form  No.  8545.* 

The  State  of  Texas,  ) 
County  of  Gonzales.  \ 

Personally  appeared  before  me,  the  undersigned  authority,  this 
day,  John  Doe,  who,  after  being  sworn,  states  that  he  has  taken  up, 
on  his  plantation,  or  on  his  lands  adjoining  the  same,  a  certain  estray 
cow,  and  that  the  marks  and  brands  on  said  animal  have  not  been 
altered  or  disfigured  since  the  same  was  taken  up,  and  that  notice 
has  been  given  as  the  law  requires,  and  that  no  owner  has  appeared 
and  claimed  the  same. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  tenth  day  of  November,  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  fCansas.  —  Gen.  Stat.  (1897),  c.  137,  8263.  See  also  supra,  note  3,  p.  838. 
§  9.     See  also  supra,  note  3,  p.  838.  8.     Texas.  —  Rev.    Stat.    (1895),    art. 

2.  Missouri.   —  Rev.   Stat.   (1889),    §     4955.    Seealso  jw/ra,  note  3,  p.  838. 
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4.  Bond  of  Taker  Up.^ 

a.  Before  Appraisement. 

Form  No.  8546. 

(Mo.  Rev.  Stat.  (1889),  p.  2270.)' 

We,  Samuel  Short  and  Leonard  A.  Ford  and  William  IVesf,  as  sure- 
ties, stand  indebted  to  the  state  of  Missouri  in  the  sum  of  twenty  dol- 
lars, upon  this  condition;  That  whereas  the  said  Samuel  Short  is 
about  to  take  up  a  certain  cow  {describe  fully)  as  a  stray  found  within 
his  lawful  enclosure,  if  the  said  Samuel  Short  shall  not  sell  or 
exchange,  take  out  of  the  state,  or  wilfully  or  negligently  mistreat, 
or  take  out  of  the  county  more  than  five  days  at  a  time,  said  stray 
before  the  legal  title  shall  have  vested  in  him,  and  that  he  will 
deliver  up  such  stray  to  the  legal  owner  in  the  manner  prescribed  by 
law,  and  that  if  the  owner  do  not  prove  the  same  within  the  time 
limited,  he  will  faithfully  account  for  and  pay  over  the  contingent 
due  the  school  fund,  then  this  bond  to  be  void;  otherwise  to  remain 
in  full  force  and  effect. 

Witness  our  hands  and  seals  \.\v\^  fifth  day  of  October^  i897. 

Samuel  Short.  (seal) 

William  West.  (seal) 

Leonard  A.  Ford,      (seal) 

b.  After  Appraisement. 

Form  No.  8547.^ 
The  State  of  Alabama^ 
Dale  County. 

Know  all  men  by  these  presents,  that  we,  John  Doe.,  Samuel  Short 
and  William  West,  are  held  and  firmly  bound  unto  the  judge  of  pro- 
bate of  Dale  county,  for  the  use  of  said  county,  in  the  sum  of  fifty 
dollars,  for  the  payment  of  which,  well  and  truly  to  be  made,  we. 
jointly  and  severally,  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, and  we  each  of  us  waive  our  rights  to  exemption  under  the 
constitution  and  laws  of  Alabama.,  as  to  this  bond. 

Sealed  with  our  seals  and  dated  this  the  fifteenth  day  of  November, 
iS98. 

The  condition  of  the  above  obligation  is  such,  that,  whereas,  the 
above  bound  John  Doe  has  taken  up  as  an  estray  a  certain  cow,  which 
has  been  duly  appraised,  according  to  law,  at  the  value  of  fifty  dol- 

1.  Bond  of  Taker  TTp.  —  For   statutes  N'ortA    Carolina.  —  Code     (1883),    § 

relating  to  the   bond   to  be   given    by  3773. 

taker  up  see  as  follows,  to  wit:  Oklahoma.  — Stat.  (1893),  §214. 

Alabama.  —  Civ.  Code  (1896),  §  1767.  Tennessee.  — Code  (1896),  §  2766. 

Arizona.  —  Rev.  Stat.  (1887),  §  1804.  Texas.  —  Rev.  Stat.  (1895),  art   4955. 

Arkansas. — Sand.  &  H.  Dig.  (1894),  2.  Missouri.  —  Rev.    Stat.    (1889),  g§ 

§  7249.  8259,  8260.     See  also  supra,  note  i. 

Kansas. — Gen.  Stat.  (1897),  c.  137,  §  6.  3.  Alabama.  —  Civ.     Code    (1896),    § 

Missouri.  —  Rev.  Stat.  (1889),  §§  8259,  1767.     See  also  jw/ra,  note  i. 


8260. 


841  Volume  7. 


8547.  ESTRAYS  AND  IMPOUNDING.  8549. 

lars,  by  Leonard  A.  Ford  and  Charles  Mainjoy,  two  disinterested 
householders;  now,  therefore,  if  the  said  John  Doe  shall  deliver  said 
animal  to  the  owner  thereof,  if  such  owner,  within  one  year  from  the 
date  hereof,  prove  his  property  in  such  estray  and  pay  all  legal  costs 
and  expenses;  or,  if  the  owner  of  such  animal  fail  to  prove  his  prop- 
erty in  the  same  within  a  year,  the  said  John  Doe  shall  pay  to  the  said 
Dale  county  one-half  of  the  appraised  value  of  the  animal,  to  wit: 
Ji/iy  dollars,  then,  in  either  of  said  events,  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect. 

John  Doe.  (seal) 

Samuel  Short,     (seal) 
William  We  St.     (seal) 
Taken  and  approved  this  fifteenth  day  of  November,  iS98. 

Abraham  Kent,  J.  P.  for  Dale  County. 

Form  No.  8548. 

(Sand.  &  H.  Dig.  (1894),  §  7249,  note  <r.)' 

We  acknowledge  ourselves  indebted  to  the  state  of  Arkansas  in  the 
sum  of  thirty  dollars.  This  obligation  is  upon  this  condition: 
Whereas,  the  undersigned  John  Doe  has  taken  up  a  certain  cow  as  an 
estray,  which  has  this  day  been  appraised  and  valued  at  said  sum 
of  thirty  dollars.  Now,  if  in  case  the  owner  of  said  cow  shall, 
within  one  year  from  this  date,  appear  and  prove  his  property  in 
said  cow,  the  sdad.  John  Doe  shall  deliver  up  said  cow;  or,  if  in  case 
such  owner  shall  fail  to  prove  his  property  therein  within  one  year 
from  this  date,  the  said  John  Doe  shall  pay  into  the  treasury  of  said 
county  one-half  of  said  appraised  value,  deducting  all  legal  expenses 
of  said  beast;  then  this  bond  to  be  void. 

John  Doe. 

Leonard  A.  Ford. 

Charles  Mainjoy. 
Approved : 

Abraham  Kent,  J.  P. 

Form  No.  8549.' 

State  of  Kansas,  ) 
Cowley  County.     [ 

We,  the  undersigned,  residents  of  said  county,  bind  ourselves  to 
the  state  of  Kansas,  in  the  sum  of  sixty  dollars,  for  the  use  of  the 
owner  of  the  following  described  stray,  taken  up  by  John  Doe,  to  wit: 
{Here  insert  description^,  that  said  taker  up  shall  proceed  in  compli- 
ance with  the  stray  laws  of  the  state  of  Kansas. 

John  Doe. 
Leonard  A.  Ford. 
Approved  by  me  this  tenth  day  of  November,  a.  d.   \W8. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  See  supra,  note  i,  p.  841.  property  as  ascertained  by  proceedings 

2.  Kansas. — Gen.  Stat.  (1897),  c.  137,  §  under  subsequent  sections  of  this  act, 
6.     See  also  supra,  note  i,  p.  841.  and  is  not  to  be  given  until  their  termi- 

This  bond  is  based  upon  the  value  of    nation.     Culbert  v.  Taylor,  7  Kan.  243. 
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Form  No.  8550." 

The  State  of  Texas,  \ 
County  of  Gonzales.  \ 

Know  all  men  by  these  presents,  that  we,  John  Doe  as  principal, 
and  Leonard  A.  Ford  and  Charles  Mainjoy  as  sureties,  are  held  and 
firmly  bound  unto  John  Marshall,  county  judge  of  Gonzales  county, 
and  his  successors  in  office,  in  the  penal  sum  of  sixty  dollars,  condi- 
tioned that  the  above  bound  John  Doe  shall  well  and  truly  comply 
with  the  estray  law  now  in  force,  in  the  matter  of  the  estray  of  the 
animal  above  described,  then  this  obligation  to  be  null  and  void; 
otherwise  to  remain  in  full  force  and  effect. 

Witness  our  hands,  this  tenth  day  of  November,  i898. 

John  Doe. 
Leonard  A.  Ford. 
Charles  Mainjoy. 
Approved  this  tenth  day  of  November,  iS98. 
Abraham  Kent, 
Justice  of  the  Peace  Gonzales  County,  Texas. 

5.  Appraisement.^ 

a.  Appointment  of  Appraisers. 

Form  No.  8551. 
(Sand..&  H.  Dig.  Ark.  (1894),  §  7245,  note  c.)* 
State  of  Arkansas,   \ 
County  of  Pulaski.  \ 


1.  Texas.  —  Rev.  Stat.  (1895),  art. 
4955.     See  also  supra,  note  i,  p.  841. 

2.  Appraisement.  —  For  statutes  relat- 
ing to  the  appraisement  of  estrays  see 
as  follows,  to  wit: 


Nebraska. —  Comp.     Stat.    (1897),    § 
3063. 

Nevada.  —Gen.  Stat.  (1885),  §  718. 
North  Carolina.  —  Code  (1883),  §  3770. 
North  Dakota.  —  Rev.   Codes    (1895), 


Alabama.  —  Civ.  Code  (1896),  §  1764.  §  1577. 

Arizona.  —  Rev.  Stat.  (1887),  §  1804.  Ohio.  —  Bates'  Anno.   Stat.  (1897),  § 

Arkansas. — Sand.  &  H.  Dig.  (1894),  6629. 

§§  7245-7248.  Oklahoma.  — Stat.  (1893),  §§  220,  221. 

Colorado. — Mills'  Anno.  Stat.  (1891),  Oregon.  —  Hill's  Anno.   Laws  (1892), 

§  1742.  §  3377. 

Connecticut. — Gen.  Stat.  (l888),§  3786.  Pennsylvania.  —  Bright.      Pur.    Dig. 

Florida.  —  Rev.   Stat.  (1892),  §§2038,  (1894),  p.  1947,  §  2. 

2039.  Rhode  Island.  —  Gen.  Laws  (1896),  c. 

Georgia.  —  I  Code  (1895),  §  1743.  130,  §  6. 

Illinois. — Starr   &    C.    Anno.    Stat. 


(1896),  c.  50,  pars.  10-13. 

Indiana.  —  Horner's  Stat.  (1896),  § 
4804. 

Kansas. — Gen.  Stat.  (1897),  c.  137, 
^§  12,  13. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 

95,  §  4- 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§2066. 


South  Carolina.  —  Rev.  Stat.  (1893), 
§  1803. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  ^  2295. 

Tennessee.  —  Code  (1896),  §§  2763, 
2764. 

Texas. —  Rev.  Stat.  (1895),  art.  4955. 

Virginia.  —  Code  (1887),  §  2062. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  3503. 

West  Virginia. — Code  (1891),  c.  61, 


Minnesota.  — Stat.  (1894),  §  2083. 

Mississippi. — Anno.   Code  (1892),  §§    §1. 
1716,  1721.  Wisconsin.  —  Stat.  (1898),  ^  1610. 

Missouri.  —'^&\.    Stat.     (1889),     §§         W^^wiw^.  —  Rev.  Stat.  (1887),  §4174. 
8264-8267.  3.  See  supra,    note  2. 
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I,  Abraham  Kent,  an  acting  and  duly  commissioned  justice  of  the 
peace  in  and  for  the  county  of  Pulaski,  do  hereby  appoint  Samuel 
Short,  William  West  dind  John  Foe,  three  citizens  and  householders 
of  said  county,  to  appraise  and  describe  a  certain  co^a  taken  up  by 
/ohn  Doe  on  the  tenth  day  of  November,  iS98,  as  an  estray. 

Given  under  my  hand  this  thirtieth  day  ol  November,  \Z98. 

Abraham  Kent,  J.  P. 

Form  No,  8552.' 

The  People  of  the  State  of  Illinois, 
To  Samuel  Short,  William  West  and  John  Foe-: 

Whereas,  John  Doe,  a  householder  in  the  county  of  Jefferson  and 
state  oi  Illinois,  has  made  application  to  me,  one  of  the  justices  of 
the  peace  in  and  for  the  county  oi  Jefferson,  for  the  appointment  of 
three  disinterested  householders  in  his  neighborhood  to  appraise  a 
coiv  taken  up  by  him  as  an  estray,  at  his  place  of  residence,  in  said 
county,  and  has  proved  before  me  that  he  posted  up  notices  of  the 
taking  up  of  said  estray,  ten  days  before  the  making  of  said  applica- 
tion, and  the  owner  of  said  estray  has  not  appeared  and  taken  the 
same  away. 

You  are  therefore  appointed  to  appear  before  me,  on  the  first  day 
oi  December,  A.  d.  \^98,  at  ten  o'clock^,  m.,  to  appraise  the  said 
estray,  and  to  report  to  me  your  appraisement. 

Witness  my  hand  and  seal,  this  twenty^eighth  day  of  November^ 
A.  D.  i?>98. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 


b.  Summons  to  Appraisers. 

Form  No.  8553. « 


The  State  of  Alabama,  ) 


Dale  County. 

To  any  Constable  of  said  County: 

You  are  hereby  commanded  to  summon  Samuel  Short  and  William 
West,  two  disinterested  householders,  who,  after  being  duly  sworn, 
will  appraise  at  a  fair  valuation  a  certain  (describing  animal  as  in  affi- 
davit of  taker)  taken  up  by  John  Doe  on  the  tenth  day  of  November, 
i898,  about  his  plantation  (or  residence  or  the  plantation  ox  residence  of 
which  he  has  charge')  as  an  estray,  and  who,  after  making  said  appraise- 
ment, will  certify  to  me,  a  justice  of  the  peace  for  said  county,  in 
writing,  by  them  subscribed  and  attested  before  me,  the  appraised 
valuation,  together  with  a  particular  description,  giving  kind,  size, 
color,  stature  and  age  of  said  animal. 

Witness  my  hand  this  eleventh  day  of  November,  iS98. 

Abraham  Kent,   Justice  of  the  Peace. 

1.  Illinois.— ^Sx&TT  &  C.  Anno.  Stat.         2.  Alabama. — Civ.  Code (1896), §  1764. 
(1896),  c.  50,  par.   10.     See  also  supra,     See  also  jw/ra,  note  2,  p.  843. 
note  2,  p.  "843. 
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Form  No.  8554 .' 
State  of  Kansas,  \ 

r   SS 

Cowley  County.     [ 

The  state  oi  Kansas,  to  Samuel  Short,  William  West  a.x\d  John  Poe: 

You  are  hereby  commanded  to  appear  forthwith  before  me,  the 
undersigned,  a  justice  of  the  peace  of  Burden  township,  in  said 
county,  and  appraise  a  certain  stray  cow  taken  up  by  John  Doe  in 
said  township. 

Witness  my  hand,  at  Burden,  in  said  county,  this  tenth  day  of 
November,  i898. 

Abraham  Kent,  Justice  of  the  Peace. 


Form  No.  8555.' 

State  of  South  Dakota,  \  In  Justice  Court.   Beiove.  Abraham  Kent, 
County  of  Hughes.  )  Justice  of  the  Peace. 

In  the  matter  of  taking  up  and  disposing  of  an  e  stray, " 

described  as    {inserting  description),   said  estray 

having  been  taken  up  by  John  Doe  upon  the  tenth 

day   of  November,   1898,    within   the  county    of 

Hughes.  ■  ^ 

State  of  South  Dakota,  ) 
County  of  Hughes.         \ 

The  State  of  South  Dakota,  to  the  Sheriff  or  any  Constable  oi  Hughes 
County,  Greeting: 

You  are  hereby  directed  and  required  to  summon  before  me,  at  my 
office  in  the  town  of  Blank,  forthwith,  Samuel  Short,  William  West 
2Si(\  John  Poe,  three  disinterested  persons,  householders  of  the  county 
of  Hughes,  to  appraise  the  value  of  the  estray  hereinbefore  mentioned. 
The  said  above  named  persons  are  hereby  appointed  as  such  apprais- 
ers for  the  purpose  aforesaid.  And  make  return  of  this  warrant. 
Hereof  fail  not. 

Dated  December  15,  i898. 

Abraham  Kent,  Justice  of  the  Peace. 


e.  Report  of  Appraisers. 

Form  No.  8556. 

(Sand.  &  H.  Dig.  (1894),  §  7246,  note  d:f 

County  of  Pulaski. 

We,  Samuel  Short,  William  West  and  John  Poe,  three  citizen.:  of 
the  county  of  Pulaski,  and  householders  therein,  having  thereto 
been  appointed  by  Abraham  Kent,  a  justice  of  the  peace  of  said 
county,  have  this  day  viewed  a  certain  cow,  shown  to  us  by  John  Doe, 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  2.  South  Dakota.  —  Dak.  Com  p.  Laws 
137,  §  12.  See  also  supra,  note  2,  (1897),  §  2295;  also  j-«/r<7,  note  2,  p.  843. 
p.  843.  3.  See  supra,  note  2,  p.  843. 
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as  an  estray.     Said  co%v  is  {describing  it  particularly),  and  we  do  value 
the  said  cow  to  be  worth  the  sum  of  thirty  dollars. 

Samuel  Short, 
William  West, 
John  Poe, 

Appraisers. 
Subscribed  and  sworn  to  before  me  this  _/frj/ day  ol  December,  iS98. 

Abraham  Kent,  J.  P. 

Form  No.  8557.' 

To  Abraham  Kent,  Justice  of  the  Peace: 

We,  the  undersigned  householders,  in  the  town  of  Bumpus  in  the 
county  of  Jefferson,  state  of  Illinois,  appointed  to  appraise  a  certain 
animal  shown  to  us  as  an  estray,  do  hereby  certify  that  having  first 
taken  the  oath  required  by  law,  before  Abraham  Kent,  justice  of 
the  peace,  we  did  on  the  ^r^/ day  oi  December,  a.  d.  \^98,  proceed 
to  examine  and  appraise  a  certain  red  cow  shown  to  us  as  an  estray, 
taken  up  by  John  Doe  of  said  town,  on  the  tenth  day  of  November,  a.  d. 
\W8,  and  we  do  certify  that  we  have  appraised  the  value  of  the  said 
cow  at  the  sum  of  thirty  dollars. 

We  further  certify  the  age,  color  and  marks  of  said  estray  to  be  as 
follows:  {Here  insert  a  full  description'). 

Dated  the  second  day  oi  December,  a.  d.  \W8. 

f  Samuel  Short. 
Appraisers,  •<  William  West. 
(  John  Poe. 
Form  No.  8558. 

(Mo.  Rev.  Stat.  (1889),  p.  2270.)' 

The  undersigned,  John  Doe,  Richard  Roe  and  John  Foe,  appraisers, 
appointed  and  sworn  fully,  fairly  and  impartially  to  appraise  a 
certain  cow,  taken  up  as  a  stray  by  John  Smith  of  Cook  township  in 
the  county  oi  Pike,  certify  that  we  have  viewed  the  said  stray,  and 
find  the  same  to  be  a  red  cow,  about  six  years  old,  branded  X  on  the 
left  flank  and  lame  in  the  right  fore-leg,  and  do  appraise  the  said 
stray  at  the  sum  of  ten  dollars. 

Given  under  our  hands  this  tenth  day  oi  November,  i897. 

John  Doe. 
Richard  Roe. 
John  Foe. 
Form  No.  8559.' 

{Caption  as  in  Form  No.  8655.) 

We,  the  undersigned  subscribers,  having  been  duly  appointed  by 
the  above  named  justice  as  appraisers  to  appraise,  or  fix  the  value,  of 
the  estray  hereinbefore  mentioned,  taken  up  by  John  Doe  on  the 
southeast  1-4  of  section:?,  township  6,  range  iO, upon  the  tenth  day  of 
November,  iS98,  do  hereby  most  respectfully  report  that  on  the 
sixteenth  day  oi  December,  iS98,  pursuant  to  a  warrant   issued  by  the 

1.  Illinois. — Starr  &   C.  Anno.  Stat.         2.  Missouri.  —  Rev.    Stat.     (1889),    § 
(1896),   c.  50,  par.   n.     See  also  supra,     8265.  See  aXso  supra,  note  2,  p.  843. 
note  2,  p.  843.  3.  South  Dakota.  —  Dak.  Comp.  Laws 
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above  named  justice,  at  his  office  in  the  town  oi  Blank,  at  which 
time  said  estray  was  present;  that  we  carefully  examined  said  animal 
and  found  no  marks  or  brands  whereby  a  more  particular  descrip- 
tion could  be  given;  that  we  are  each  acquainted  with  the  market 
value  of  cows  in  the  county  of  Hughes  and  we  find  that  a  fair  and  true 
value  of  said  animal  is  the  sum  of  thirty  dollars.  We  further  report 
that  we  are  in  no  manner  interested  in  the  said  estray  or  in  fixing 
the  value  thereof,  and  that  we  are  each  householders  of  the  county 
of  Hughes  in  the  state  of  South  Dakota. 

Samuel  Short. 

William  West. 

John  Poe. 
Form  No.  8560.' 
The  State  of  Texas,  ) 
County  of  Gonzales.  \ 

Before  the  undersigned  authority  this  day  personally  appeared 
Samuel  Short  and  William  West,  two  disinterested  householders  of  said 
county,  and  who  are  in  no  way  related  to  John  Doe,  who,  after  being 
sworn,  state  that  they  have  examined  the  animal  posted  by  John  Doe, 
and  find  it  of  the  following  description :  {Iter;  insert  description),  and 
appraise  the  same  at  thirty  dollars. 

Samuel  Short. 

William  West. 
Sworn  to  and  subscribed  before  me  this  tenth  day  of  November, 
iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

d.  Justice's  Report  to  County  Clerk. 

Form  No.  8561. 
(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  50,  par.  13.)' 

Taken  up  on  the  seventh  day  of  November,  iS97,  by  John  Doe,  at 
Elmwood,  the  following  described  estray :  one  red  cow,  spotted  with 
white,  aged  about  six  years,  no  mark  or  brand,  appraised  at  twenty 
dollars. 

Dated  this  ninth  day  of  October,  iS97. 

Abraham  Kent,  Justice  of  the  Peac^. 

Form  No.  8562.* 

In  the  matter  of  a  certain  stray  ) 

cow  taken  up  by  John  Doe,  of  >•  No.  21S. 

Burden  township.  ) 

State  of  Kansas,  ) 
County  of  Cowley.  \ 
To  John  Hancock,  County  Clerk: 

I,  Abraham  Kent,  a  justice  of  the  peace  of  Burden  township,  said 

(1887).    §   2295.     See   also   supra,    note        2.  See  supra,  note  2,  p.  843. 

2,  p.  843.  3.  Kansas.  — Gen.  Stat.  (1897),  c,  137, 

1.   TVxaj.  — Rev.  Stat.  (1895),  §  4955.     §10. 
See  also  supra,  note  2,  p.  843. 
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county,  do  hereby  certify  that  on  the  tenth  day  of  November^  iS98, 
one  /o/in  Doe  filed  before  me  his  affidavit  of  the  taking  up  of  a  cer- 
tain stray  cow  as  required  by  law,  and  that  the  following  is  a  true 
copy  of  the  description  and  value  of  such  stray,  to  wit:  {Here  insert 
full  description^.,  and  the  said  John  Doe,  the  taker  up,  resides  in  Bur- 
den township,  said  county.  His  post-office  address  xs  John  Doe, 
Burden,  Cowley  county,  Kansas. 

Witness  my  hand,  dX  Burden,  in  said  county,  this  fifteenth  day  of 
November,  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

e.  Advertisement. 

Form  No.  8563.* 

The  State  of  Alabama,  \ 
Dale  County.  f 

To  all  whom  this  may  concern: 

Take  notice  that  a  certain  red  co7u  found  estray  was  taken  up  by 
John  Doe  on  the  fifteenth  day  of  November,  iS98,  the  value  of  which 
animal  has  been  duly  appraised  according  to  law  by  two  disinterested 
householders  summoned  by  Abraham  Kent,  a  justice  of  the  peace  for 
said  county,  and  duly  sworn  by  him,  and  that  said  appraisers  have 
duly  certified  to  said  justice  that  the  value  of  said  animal  is  thirty 
dollars,  together  with  the  following  particular  description  {Here 
insert  description  by  appraisers'). 

John  Marshall,  Probate  Judge  of  Dale  County. 

Form  No.  8564.' 

State  of  Kansas,  \ 
Cowley  County,    f      ' 

Notice  is  hereby  given  that  the  following  described  stray  (inserting 
full  description')  was  taken  up  on  the  tenth  day  of  November,  a.  d.  \%98, 
by  John  Doe,  who  resides  in  Burden  township  in  said  county. 

Witness  my  hand  and  official  seal,  at  my  office  in  Winfield,  in  said 
county,  this  twentieth  day  of  November,  a.  d.  \W8. 

John  Hancock,     (seal) 
County  Clerk. 
*  Form  No.  8565.' 

(Caption  as  in  Form  No.  8555.) 

Whereas,  John  Doe  did  upon  the  tenth  day  of  November,  i898,  take 
up  an  estray,  which  he  caused  to  be  advertised  by  notice  duly  posted, 
of  which  the  following  is  a  copy :  (Here  insert  copy  of  notice  as  in 
Form  No.  8538). 

And,  whereas,  upon  the  fifteenth  day  of  December,  iS98,  appraisers 
were  duly  appointed  by  me  to  appraise  the  value  of  such  estray;  they 
have  duly  made  their  report,  fixing  the  value  thereof  at  thirty  dollars. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Alabama. — Civ.     Code   (1896),  t^g        2,  Kansas. — Gen.  Stat.  (1897),  c.  137, 
1771-1773.     See   also  j«/ra,  note  i,  p.     §11.     See  also  j«/ra,  note  i,  p.  835. 
835.  3.  South  Dakota.  —  Dak.  Comp.  Laws 
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6.  Affidavit  of  Death  or  Escape  of  Estray.^ 

Form  No.  8566.* 

The  State  of  Texas,  \ 
County  of  Gonzales.  \ 

Personally  appeared  before  me,  the  undersigned  authority,  y<?^« 
Doe,  who,  after  being  by  me  duly  sworn,  states  that  on  the  tenth  day 
of  November,  i898,  he  estrayed,  according  to  law,  the  following 
animal,  viz. :  {Here  describe^  and  that  said  animal  was  found  dead  by 
him  (or  escaped  from  his  custody)  on  \)cit.  first  day  of  December,  iS98. 

(^Signature  and  jurat  as  in  Form  No.  85Jf6.^ 


7.  Proof  of  Estray.3 

Form  No.  8567.* 

The  State  of  Texas,  \ 
County  of  Gonzales.   ) 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said 
county,  on  this  day  personally  appeared  Samuel  Short,  who,  being  by 
me  duly  sworn,  stated  that  one  certain  coiv  marked  (^describe  marks), 
branded  (describe  brands),  about  six  years  old,  of  a  red  color, 
estrayed  hy  John  Doe  before  Abraham  Kent,  on  the  tenth  day  of 
November,  iS98,  is  the  property  ol  John  Dunn,  of  Forest,  Gonzales 
county,  Texas. 

Samuel  Short. 

Subscribed  and  sworn  to  this  tenth  day  of  October,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 


(1887),   §    2296.     See    also   supra,    note  South  Dakota.  —  Dak.    Comp.    Laws 

I,  p.  835.  (1887),  ^  2300. 

1.  Death  or  Escape  of  Estray. —  For  Texas.  —  Rev.  Stat.  (1895),  art.  4956. 
statutes  relating  to  the  affidavit  or  Notice  by  Owner.  —  For  statutes  re- 
notice  to  be  made  by  the  taker  up,  where  lating  to  the  notice  to  be  given  by  the 
the  estray  dies  or  escapes  without  his  owner  of  an  estray  to  the  finder  see  as 
fault,  see  as  follows,  to  wit:  follows,  to  wit: 

Alabama. — Civ.  Code  (1896),  §  1776.  Alabama. — Civ.  Code  (1896),  §  1778. 

Arizona.  —  Rev.  Stat.  (1887),  §^  1821.  Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

Mississippi. — Anno.    Code   (1892),    §  §7257. 

1720.  Colorado. —  Mills' Anno.  Stat.  (1891), 

Texas.  —  Rev.  Stat.  (1895),  art.  4972.  §  1743. 

2.  Texas.  —  Rev.  Stat.  (1895),  art.  Kansas. — Gen.  Stat.  (1897),  c.  137, 
4972.     See  also  supra,  note  I.  §  15. 

8.  Affidavit  of  (hnier.  —  For   statutes  Oklahoma.  —  Stat.    (1893),    §   218    as 

relating   to    the   affidavit    made    by   or  amended  Laws  (1895),  p.  38,  c.  2. 

on  behalf  of  owner  in  proving  an  estray  The  notice  to  be  given  by  the  owner 

see  as  follows,  to  wit:  of  an  estray  to  the   finder  must  notify 

Arizona.  —  Rev.  Stat.  (1887),  §  1805.  the  taker    not  only  of  his  claim,  but 

Georgia.  —  i  Code  (1895),  §  1747.  also  of  the  time,  place  and  before  what 

New  Mexico. — Comp.  Laws   (1897),  justice  he  will  establish   it.     Stephen- 

§  138.  son  V.  Brunson,  83  Ala.  455. 

North  Carolina.  —  Code  (1883),  §  3771.  4.    TVjrflj.  —  Rev.     Stat.    (1895),    art. 

North  Dakota.  —  Rev.   Codes  (1895),  4956.     See  also  supra,  note  3. 
§  1575- 
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8.  Bond  of  Claimant. 

Form  No.  8568.' 
Georgia,  Bibb  County. 

We,  John  Doe  as  principal,  and  Samuel  Short  as  security,  acknowl- 
edge ourselves  bound  to  Abraham  Kent,  justice  of  the  peace  in  and 
for  the district,  G.  M.,  in  the  sum  of  sixty  dollars,  upon  con- 
dition that  if  the  said  John  Doe  shall  answer  any  demand  that 
may  be  proven  against  him  within  two  years  with  respect  to  the  red 
C07V  lately  taken  up  by  Richard  Roe  as  an  estray,  and  claimed  by  the 
said  John  Doe  as  his  property,  then  this  bond  to  be  void,  otherwise 
of  full  force  and  effect. 

John  Doe. 
Samuel  Short. 

9.  Order  for  Delivery.^ 

Form  No.  8569. 

(Sand.  &  H.  Dig.  (1894),  §  7258,  note  h.f 

State  of  Arkansas,  \ 
County  of  Pulaski.  ) 

Whereas,  Richard  Roe  has  this  day  appeared  before  me,  Abraham 
Kent,  a  justice  of  the  peace  of  said  county,  and,  after  due  notification 
to  John  Doe,  has  proven  to  my  satisfaction  that  a  certain  cow,  here- 
tofore taken  up  by  said  John  Doe,  and  appraised  on  the  first  day  of 
December,  i898,  by  Samuel  Short,  William  West  a.x\d  John  Poe,  ap- 
praisers by  me  appointed,  and  in  such  appraisement  described  as 
(^inserting  description),  and  valued  at  thirty  dollars,  is  the  property  of 
him,  the  said  Richard  Roe,  I  have  therefore  ordered  and  adjudged 
that  ?,dii6.  John  Doe  forthwith  deliver  said  co7u  to  s,3\6.  Richard  Roe, 
upon  his  paying  all  the  legal  costs  that  have  accrued  thereon. 

Given  under  my  hand  this  second  <\a.y  oi  January,  i899. 

Abraham  Kent,  J.  P. 

II.  Civil  actions.* 

1.  Georgia.  —  i  Code  (1895),  §  1747.  Alabama. — Civ.  Code  (1896),  §§  1770, 
See  also  Iowa  Code  (1897),  §  2333.  1780,  1781,  1784,  1785. 

2.  Order  for  Delivery.  —  For  statutes  Arizona.  —  Rev.  Stat.  (1887),  §§  i8:.o, 
relating  to  the  order  requiring  delivery  1821,  1823. 

of  an  estray  by  the  taker  to  the  owner  Arkansas.  — Sand.  &  H.    Dig.  (1894), 

see  as  follows,  to  wit:  §  7261. 

Alabama.  — -Civ.  Code  (1896),  §  1779.  Delaware.  —  Rev.  Stat.  (1893),  p.  482, 

Arkansas. — Sand.  &  H.  Dig.  (1894),  c.  58,  §  2. 

§  7258.  Florida.  -  Rev.  Stat.  (1892),  §§  2035, 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  2050. 

§  1743.  Georgia.  — i  Code  (1895),  §  1750. 

Kansas.  —  Gen.    Stat.    (1897),    c.   137,  Idaho. —  R&v.    Stat.    (1887),  i5§  1366, 

§  15.  1367. 

Oklahoma. — Stat.    (1893),    §    218    as  Iowa. — Code  (1897),  §§    2329,    2331, 

amended  'La.vrs  (1895),  p.  38,  c.  2.  2332. 

3.  See  supra,  note  2.  Maryland.  —  Pub.  Gen.    Laws  (1888), 

4.  For  statutes  relating  to  civil  actions  art.  34,  §  5. 

for  penalties  and  damages  incases  re-         Massachusetts.  —  Pub.  Stat.  (1882),  c. 
lating  to  estrays  see  as  follows,  to  wit:       95,  §  10. 
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1.  For  Maliciously  Taking  Up  Animal  as  an  Estray. 

Form  No.  8570.' 

De  Soto  County,  to  wit.  John  Doe,  by  Jeremiah  Mason,  his  attorney, 
sues  Richard  Roe  for  that  the  defendant,  at  Punta  Gorda  in  said  county 
of  De  Soto,  on  the  fifth  day  of  October,  i897,  did  vexatiously  and 
maliciously  take  up  as  an  estray  one  red  cow,  six  years  old,  branded 
Y  K,  the  property  of  the  plaintiff,  and  said  cow  was  not  then  and 
there,  at  the  time  of  such  taking  up,  an  estray. 

And  the  plaintiff  claims  twenty  dollars. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

2.  For  Failure  to  Post  Estray. 

Form  No.  8571.* 

State  of  Iowa,  )  In  Justice's  Court, 

Shelby  County,  [  Before  Abraham  Kent  Esq. 

John  Doe,  plaintiff,       ) 

against  >-  Petition. 

Richard  Roe,  defendant.  ) 

The  plaintiff  states  that  on  the  second  day  oi  November,  i898,  at 
Portsmouth,  in  the  county  of  She/by  and  state  of  Iowa,  the  defendant 
took  up  a  certain  estray  bay  mare,  ^\i\c\i  said  marewdi?,  then  and  there 
the  property  of  plaintiff.  That  defendant  did  not  within  five  days 
after  taking  up  said  estray  post  up  a  written  notice  in  three  of  the 
most  public  places  in  the  township  containing  a  full  description  of 
said  animal  and  a  statement  as  to  when  the  same  was  taken  up,  nor 
did  plaintiff  post  such  notice  in  any  place.  That  by  reason  of 
defendant's  neglect  to  post  said  notice  plaintiff  was  compelled  to 
and  did  employ  a  man  for  ten  days  at  and  for  the  price  of  ofie  dollar 
per  day  in  and  about  finding  said  mare,  amounting  in  the  whole  to 
ten  dollars,  whereby  plaintiff  was  damaged  in  the  sum  of  ten  dollars. 

Wherefore,  by  force  of  the  statute  in  such  case  made  and  provided, 
plaintiff  demands  judgment  against  said  defendant  for  the  sum  of 
twenty  dollars,  and  his  costs  of  this  action. 

(^Signature  and  verification  as  in  Form  No.  5916.) 

New  Jersey.  —  Gen.    Stat.    (1895),    p.         South  Dakota.  —  Dak.    Comp.    Laws 

57,  §  136.  (1887),  §  2306. 

North  Carolina. — Code  (1883),  ^5  3781.  Tennessee.  —  Code    (1896),    §§    2780, 

North  Dakota.  —  Rev.  Codes  (1895),  §  2781. 
1583.  Texas.  —  Rev.  Stat.  (1895),  arts.  4970- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§  4974. 
6637,  6645.  IVashington.  —   Ballinger's      Anno. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  Codes  &  Stat.  (1897),  §  3506. 
SS  3381,  3382.  Wisconsin.  —  StSLi.    (1898),   §§     1609, 

Pennsylvania.  —  Bright.     Pur.     Dig.  1613. 
(1894),  p.  1947,  §  I,  p.  1949,  §  6.  1.  Florida.  —  Rev.     Stat.     (1892),    § 

Rhode  Island. — Gen.  Laws  (1896),  c.  2035.       See     also     supra,    note    4,     p. 

130,  §  7-  850. 

South  Carolina.  —  Rev.  Stat.  (1893),  §        2.  Iowa.  —  Code  (1897),  §  2329.     See 

1811.  2X^,0  supra,  note  4,  p.  850. 
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III.  CRIMINAL  PROSECUTIONS.! 
1.  For  Unlawfully  Disposing  of  Estray. 

Form  No.  8572.* 

{Commencing  as  in  Form  No.  Jf.752,  and  continuing  down  to  *')  did 
unlawfully  remove  out  of  said  county  (or  did  selP  to  Samuel  Short  or 
to  a  person  to  the  grand  jurors  unknown)  a  certain  animal  which  had 
been  taken  up  by  the  said  John  Doe  as  an  estray,  to  wit,  a  certain 
cow.,  the  said  cow  being  the  property  of  ono.  Leonard  A.  Ford  {ox  of  a 
person  to  the  grand  jurors  unknown).,  against  the  peace  {concluding  as 
in  Form  No.  4752). 

2.  Fop  Taking  Up  and  Using  Estray  Unlawfully. 

Form  No.  8573.* 

{Commencing  as  in  Form  No.  ^752.,  and  continuing  do7Vfi  to  *)  without 


1.  For  statutes  denouncing  certain 
offenses  relating  to  estrays  see  as 
follows,  to  wit: 

Arkansas. — Sand.  &  H.  Dig.  (1894), 

§§  7271,  7272. 

Georgia.  —  3  Code  (1895),  §  567. 

Idaho.  —  Rev.  Stat.  (1887),  §g  1370, 
6888. 

Indiana. — Horner's    Stat.    (1896),    § 

2157- 

Iowa.  —  Code  (1897),  §  2333. 

Kansas.  —  Gen.  Stat.  (1897),  c.  137, 
§  20. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  2072. 

Minnesota.  —  Stat.  (1894),  §  2089. 

Mississippi. — Anno.  Code  (1892),  § 
1724. 

Nevada.— Gen.  Stat.  (1885),  §§  718, 
720-723. 

New  Mexico.  —  Comp.    Laws  (1897), 

§§  139.  142. 

North  Dakota.  —  Rev.    Codes    (1895), 

§  7665. 

Oklahoma.  —Stat.  (1893),  §§  223,  224, 
235,  2548. 

South  Carolina.  —  Rev.  Stat.  (1893), 
I  1812. 

Texas.  —  Pen.  Code  (1895),  arts.  917, 
918. 

Vermont.  —  Stat.  (1894),  §  4850. 

Washington.  —  Bellinger's  Anno. 
Codes  &  Stat.  (1897),  §  7127. 

2.  Texas.— P&n.  Code  (1895),  art. 
917.     See  also  supra,  note  i. 

3.  Selling. — An  indictment,  alleging 
time  and  place,  charged  that  the  de- 
fendant did  wilfully  and  unlawfully 
take  up  and  trade  off  to  certain  named 


persons  one  estray  bay  gelding  of  a 
brand  stated,  and  of  the  value  of  thirty 
dollars,  without  having  first  complied 
with  the  laws  regulating  estrays:  held 
that  the  indictment  sufficiently  charges 
an  offense,  but  that  it  would  have  been 
better  to  have  followed  more  closely 
the  language  of  the  statute.  State  v. 
Dunham,  34  Tex.  675. 

4.  Texas. —  Pen.  Code  (1895),  art.  gi8. 
See  also  supra,  note  i. 

Precedents.  —  An  indictment  is  suffi- 
cient which,  alleging  time  and  place, 
charges  that  the  accused  did  "  unlaw- 
fully, without  complying  with  the  laws 
regulating  estrays,  take  up  and  use 
a  certain  animal  coming  within  the 
meaning  of  an  e.stray,  to  wit,  a  certain 
estray  dark  bay  mare,  of  the  age  of  nine 
years,  and  the  value  of  %jo,  of  the 
property  of  some  persons  to  the  grand 
jury  unknown,  against,"  etc.  Davis 
V.  State,  2  Tex.  App.  162. 

An  indictment  was  sufficiently  cer- 
tain and  specific  which,  stating  time 
and  place,  alleged  that  the  defendant 
"one  />ay  horse  of  the  value  of  one 
hundred  dollars,  not  of  his  own  prop- 
erty, but  of  the  property  of  some  other 
person,  to  the  grand  jurors  unknown, 
which  said  bay  horse  was  then  and 
there  an  estray,  did  take  up  and  use, 
without  first  complying  with  the  laws 
regulating  estrays,  contrary  to  the 
statute,"  etc.  State  v.  Carabin,  33  Tex. 
697. 

In  State  v.  Crist,  32  Tex.  99,  an  in- 
dictment was  held  sufficient  which 
charged  that  defendant  "did  then  and 


852 


Volume  7. 


8573. 


ES TRAYS  AND  IMPOUNDING. 


8574. 


complying  with  the  laws  regulating  estrays,^  did  take  up  and  use^  an 
astray,  to  wit,  a  certain  cow,^  the  said  cow  being  the  property  of  one 
Leonard  A.  Ford  (pv  of  a  person  to  the  grand  jurors  unknown),^  against 
the  peace  (concluding  as  in  Form  No.  1^152). 

3.  For  Converting  Estray.* 


there  take  up  and  use  a  gelding,  an 
animal  coming  within  the  meaning  of 
an  estray,  without  first  complying  with 
the  laws  regulating  estrays,  said  animal 
being  then  and  there  of  the  value  of 
fifty  dollars,"  etc. 

1.  Without  Complying,  etc. —  In  an  in- 
dictment for  taking  up  and  using  estrays 
unlawfully,  it  is  necessary  to  aver  that  it 
was  done  "  without  complying  with  the 
laws  regulating  estrays."  Gonzales  v. 
State,  31  Tex.  205;  State  v.  Hutchinson, 
26  Tex.  III.  But  an  averment  that  the 
defendant  took  up  and  used  certain 
animals  "  without  estraying  them  in  the 
manner  prescribed  by  law  "  is  equiva- 
lent to  charging  in  the  language  of  the 
statute  that  he  took  them  up  and  used 
them  "without  complying  with  the 
laws  regulating  estrays,"  although  it  is 
better  to  employ  the  words  of  the 
statute  rather  than  equivalent  phrase- 
ology, and  thus  preclude  all  doubt  about 
the  meaning  of  the  averment.  State 
V.  Moreland,  27  Tex.  726. 

2.  Take  Up  and  Use.  —  To  constitute 
the  offense  of  taking  up  and  using  an 
estray,  it  is  necessary  to  allege  and 
prove  that  defendant  did  "  take  up  and 
use"  the  animal.  It  is  not  enough  to 
use  him.     Davis  v.  State,   30  Tex.  352. 

3.  Description  of  Estray.  —  In  an  indict- 
ment for  taking  up  and  using  an  estray 
without  first  complying  with  the  laws 
regulating  estrays,  it  is  not  necessary 
to  set  forth  the  age,  color,  sex  or  marks 
and  brands  of  the  animal.  State  v. 
Crist,  32  Tex.  99. 

It  is  sufficient  to  describe  the  animal 
as  "  ^«^  horse  of  the  value  of  one  hun- 
dred dollars,  the  property  of  some  per- 
son whose  name  is  to  the  grand  jurors 
unknown,  and  which  horse  was  then  an 
estray."  State  v.  Ivy,  33  Tex.  646.  Or 
as  "a  certain  estray  mule,  then  and 
there  being  found,  branded  with  a  tnule 
shoe  on  the  left  shoulder,  and  the  tip 
of  the  right  ear  off,  of  the  value  of  one 
hundred  doUnTs.  State  7'.  Anderson,  34 
Tex.  611. 

An  indictment  charging  defendant 
with  taking  up  and  using  a  certain  sor- 
rel gelding,  "  then    and  there   an  ani- 


mal coming  within  the  meaning  of  an 
estray,"  is  sufficient.  Owens  v.  State, 
38  Tex.  555.  Butan  indictment  charg- 
ing that  the  defendant  did  "willfully 
and  knowingly,  without  complying 
with  the  laws  regulating  estrays,  take 
up  and  use  a  horse,  coming  within  the 
meaning  of  an  estray,  worth  $^5,  with- 
out the  consent  of  the  owner,"  does  not 
sufficiently  show  that  the  animal  taken' 
up  and  used  was  an  estray.  State  v. 
Meschac,  30  Tex.  518. 

Value  of  Estray.  —  Where  the  punish- 
ment depends  upon  the  value  of  an 
estray  unlawfully  taken  up  and  used, 
an  averment  of  such  value  is  essential. 
State  V.  McCormack,  22  Tex.  297. 

4.  Owner  of  Estray.  —  In  an  indict- 
ment for  taking  up  and  using  an 
estray,  contrary  to  the  meaning  and 
intent  of  the  estray  law,  the  name  of 
the  owner  should  be  stated,  if  known. 
State  V.  Apel,  14  Tex.  428.  But  an 
allegation  that  the  animal  was  an 
estray  is  a  sufficient  averment  that 
the  owner  was  unknown.  State  v. 
Anderson,  34  Tex.  6x1. 

An  indictment  for  taking  up  and 
using  an  estray  charged  the  defendant 
with  "  taking  up  and  using  an  estray 
whose  owner  was  known  to  the  grand 
jury."  The  defendant  excepted  to  the 
indictment  on  the  ground  that  an 
animal  whose  owner  was  known  could 
not  be  an  estray;  but  it  was  held  that 
the  fact  that  the  owner  of  the  animal 
has  been  discovered  and  was  known 
when  the  indictment  was  found  is  no 
proof  that  the  animal  was  not  an  estray 
when  taken  up.  State  v.  Fletcher,  35 
Tex.  740. 

5.  Surplusage.  —  Where  an  affidavit 
and  information  contain  a  good  and 
sufficient  charge  of  the  unlawful  con- 
version of  a  stray  property  before  the 
title  thereto  had  vested  in  the  defend- 
ant, they  will  not  be  held  bad,  on  motion 
to  quash,  merely  because  they  contain 
other  matter  not  sufficient  to  constitute 
a  charge  of  another  public  offense, 
which  may  properly  be  regarded  as 
surplusage.  Smith  v.  State,  85  Ind. 
553- 
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Form  No.  8574.* 
(^Commencing  as  in  Form  No.  J^J^S)  on  their  oaths  present  that  one 
John  Doe,'or\  the  tenth  day  of  November,  a.  d.  1W8,  at  Nixon,  in  said 
county  of  Henry,  took  up  an  estray  cow,  the  property  of  Leonard  A. 
Ford,  of  the  value  of  thirty  dollars,  and  that  the  said  John  Doe  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  the  county  of  Henry 
aforesaid,  unlawfully  converted  the  said  cow  to  his  own  use  before  the 
title  thereto  had  vested  in  him  according  to  law,  in  that  the  s^ad  John 
Doe  unlawfully  neglected  and  failed  to  advertise  the  taking  up  of  an 
estray  cow  in  writing  in  three  of  the  most  public  places  in  said  Nixon, 
where  said  cow  was  taken  up  as  aforesaid,^  contrary  to  the  form  of 
the  statute  (concluding  as  in  Form  No.  Jf7Ji5^. 

IV.  IMPOUNDING. 
1.  Notice  to  Pound-keeper.^ 

Form  No.  8575. 

(Me.  Rev.  Stat.  (1883),  c.  23,  §  8.) 
To  the  pound-keeper  of  Oxford: 

The  undersigned,  John  Doe  of  Oxford,  herewith  commits  to  pound 
a  horse  of  bay  color  and  blind  in  the  left  eye,*  taken  up  in  the  high- 
way (or /'«  the  enclosure  of  said  John  Doe^  in  Oxf or d,^  Sind.  the  said 
John  Doe  demands  eight  dollars  and  fifty  cents  for  damages^  and  the 
unpaid  charges  for  impounding  the  same. 

Witness  my  hand  at  Oxford  \\i\^  fifteenth  day  of  October,  iS97. 

John  DoeP 

1.  Indiana.  —  Horner's  Stat.  (1896),  |  3.  Insufficient  Notice. —  A  person  dis- 
2157.    See  also  supra,  note  i,  p.  852.  training  cattle  doing  damage  on  his  land 

Insufficient  Form.  —  An    indictment  impounded  them  in  the  town  pound  and 

charging  that  defendant  "  on  or  about  handed  the  keeper  the  following  writ- 

the  loth  day  oifune,  i8cPo,  at  the  county  ten  memorandum,  with  his  name  and 

of  Fulton  and  state  of  Indiana,  the  de-  the  date  upon   the  paper,  to  wit,  "  two 

fendant  did  then  and  there  take  n^  fve  dollars  for  damages  and  three   dollars 

estray  sheep, then  and  there  being  found  and  y?//j/ cents    for  fees."     It  was  held 

the  property  of  one  Martin  L.  Conner,  that   this  memorandum   was  defective 

of  the  value  of  %j.oo  each,  and  did  then  in  not  stating  the  cause  of  impounding, 

and  there  unlawfully,  knowingly  and  as   required    by   the    Mass.  Pub.   Stat. 

wilfully   convert  the  same  to  his  own  (1882),  c.  36,  §  30. 

use  before  the  title  to  the  said   sheep  4.  Description  of  Animal. — The  certifi- 

had  been   vested  in  him  according  to  cate  is  insufficient  if  it  fails  to  give  a 

law,"   is  insufficient.     The  indictment  short   description    of    the    impounded 

should    have   contained   an   averment  animals.     Merely  naming  their  kind  is 

that  the  animals  were  taken  upon  a  day  insufficient.      Palmer  v.    Spaulding,  17 

between  the  first  day  of  November  and  Me.  239. 

the  first  day  of  April,  or  that  they  were  6.  Residence   of  Impounder,  —  Failure 

found  in  the  enclosure  of  the  taker  up,  to  state  in  the   certificate  the  residence 

as  such  allegation  is  material  to  show  of  the  impounder  and  the  location  of 

that  they  were  subject  to  illegal  con-  the   inclosure    where   the   beasts   were 

version.     Greene  v.  State,  79  Ind.  537.  taken   makes  the  certificate  worthless, 

2.  Acts  of  Omission.  —  An  indictment  in  spite  of  the  fact  that  it  bears  date 
charging  a  person  who  has  taken  up  an  underneath,  "  Comville,  August  16, 
estray  with  not  complying  with  the  pro-  ^^4s"  Morse  v.  Reed,  28  Me.  481. 
visions  of  the  statute  on  the  subject  6.  Amount  of  Damages.  —  The  amount 
must  state  the  particular  acts  which  the  claimed  for  damages  must  be  stated, 
defendant  has  omitted  to  perform.  Palmer  v.  Spaulding,  17  Me.  239. 
Dixon  V.  State,  4  Blackf.  (Ind.)  312.  7.  Signature, — The  name  upon  thecer- 
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2.  Notice  to  Owner.^ 

Form  No.  8576. 

(Aikens*  Prac.  F.  (Supp.)  45,  No.  62.)' 
'Yo  John  Doe,  of  Chelsea: 

You  are  hereby  notified,  that  I  have  this  day  caused  to  be  im- 
pounded in  the  pound  in  the  town  of  Chelsea,  of  which  John  Pierce  is 
keeper,  three  co7vs  of  your  property,  taken  by  m&  damage  feasant ;  and 
you  are  also  notified  to  appear  at  my  dwelling  house  on  the  second 
day  oi  November,  iS98,  at  ten  o'clock, /(!7r^noon,  to  appoint  appraisers 
to  appraise  the  damage  done  by  such  beasts.^ 

November  1,  i898. 

Richard  Roe. 

3.  Advertisement  of  Impounding. 

Form  No.  8577. 

(Precedent  in  Cleverly  v.  Towle,  3  Allen  (Mass.)  sg.)* 

Cohasset,  July  25,  iS59.  I  this  day  have  taken  at  8  P.  m.  ,  two 
horses,  going  at  large,  and  without  a  keeper,  within  one  hundred  and 
fifty  rods  Of  my  residence,  and  impounded  them  in  the  town's  pound 
in  Cohasset:  one  a  red  horse  with  a  short  switch  tail;  one  a  chestnut 
color,  with  a  white  star  in  the  forehead,  and  a  short  switch  tail,  and 
left  in  the  care  of  Rufus  Fish,  pound  keeper,  the  owner  to  me 
unknown. 

JEzra  Towle,  field  driver. 

Form  No.  8578. 

(Utah  Rev.  Stat.  (1898),  §  15.) 

Notice. 

State  of  Utah,      )  t    ^.u  ■     ^    c      -a 

C       t      {  T    h  \  precmct  of  said  county. 

I  have  in  my  possession   the  following  described  stray  animals 

tificate  conclusively  determines  who  is  premises  of  other  individuals.     One  is 

to    be    regarded    as     the    impounder,  a  mare  of  light  chestnut  color  with  a 

Eastman  v.  Hills,  18  Me.  247.  short  tail;  one  a  mare  of  dark  chestnut 

1.  Bequisites.  —  Where  the  memoran-  color  with   a   long  tail,  and  is  a  pacer 

dum  to  the  keeper  of  the  pound  states  when  traveling;  the  other  is  a  yearling 

that  the  impounding  is  for  cattle  going  colt  of  a  roan  color;  and  are  supposed 

at  large  in  the  highway,  and  also  for  to  be  your  animals.     I  have  impounded 

doing  damage,  the  notice  to  the  owner  them   in  the    town   pound,   under   the 

must  state  both  causes  of  impounding,  care  oi  Charles  Crosby,    pound    keeper, 

Phillips  V-  Bristol,  131  Mass.  426.  and  left  with  him  a  bill  of  charges  and 

InsTifficient  Notice.  —  In   Sanderson  z/.  damages. 

Lawrence,  2  Gray  (Mass.)  178,  a  notice  William  Lawrence,  Field  driver 

to  the  owner  was  held  not  to  state  suffi-  for  the  town  of  Pepperell." 

cient  cause  of  impounding  as  required  2.    Vermont.  — Stat.  (1894).  i:?  4768. 

by  Mass.  Pub.  Stat.  (1882),  c.  36,  §  32,  3.  Notico  to   appoint  appraisers  is  not 

when   in    the  following  words:    ''Pep-  necessary  if   damages  are  not  claimed 

perell,  August  ^,  iSj^.     Mr.  foseph  San-  by  the  impounder.     Moore  v.  Robbins, 

derson.      Dear   Sir.      I    have    this    day  7  Vt.  363. 

been     requested    to   take   care   of   two  4.  This    notice   was    held    sufficient 

mares  and  one  colt,  which  were  running  under   Mass.    Pub.   Stat.  (1882),  c.  36, 

at  large,  and  were  trespassing  upon  the  §  33. 
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which,  if  not  claimed  and  taken  away,  will  be  sold  at  public  auction 

to  the  highest  cash  bidder  at — ,  in precinct,  on  Monday 

the  tenth  day  of  December.,  iW8,  at  the  hour  of  ten  A.  m.  {Jlere  insert 
description  of  animals^:  Said  estrays  were  taken  up  by  me  in  said 
precinct  on  the  fifth  day  of  November,  i898. 

John  Pierce, 
Pound-Keeper  for precinct. 

4.  Appraisement  of  Damagres. 
a.  Application  for  Appointment  of  Appraisers. 

Form  No,  8579. 

(Aikens' Prac.  F.  (Supp.)  45,  No.  63.)' 

To  Abraham  Kent,  Esq.,  one  of  the  justices  of  the  peace  within  and 
for  the  county  of  Orleans. 

The  undersigned,  Richard  Roe  of  Chelsea,  in  said  county,  respect- 
fully represents,  that,  on  the  first  day  of  November,  he  impounded  in 
the  pound  in  the  town  of  Chelsea,  oi  vfhxch  John  Pierce  .is  keeper, 
three  cows,  of  the  property  oi  John  Doe,  of  Chelsea  aforesaid,  taken 
damage  feasant,  and  on  the  same  day  gave  due  notice  thereof  to  the 
said  John  Doe,  and  also  notified  the  said  John  Doe  to  appear  at  the 
dwelling  house  of  the  sa\6.  Richard  Roe  on  the  second  di2,y  oi  November, 
18.95,  at  ten  o'clock /^r^noon,  to  appoint  appraisers  to  appraise  the 
damage  done  by  such  beasts;  and  the  ?,a\d  John  Doe  having  neglected 
to  appear  at  the  said  time  and  place  for  the  purpose  of  appointing 
appraisers,  as  aforesaid,  the  •s,z\6.  Richard  Roe  prays  your  honor  to 
appoint  appraisers  to  appraise  such  damage,  according  to  the  statute 
in  such  case  made  and  provided. 

November  3,  i898. 

Richard  Roe. 

b.  Warrant  to  Appraisers. 

Form  No.  8580. 

(Me.  Rev.  Stat.  (1883),  c.  23,  §  10.) 

Aroostook,  ss:  To  Samuel  Short  and  William  West,  two  disinterested 
persons  of  said  county,  Greeting: 

You  are  hereby  appointed  to  view  and  estimate,  upon  oath,  accord- 
ing to  your  best  judgment,  the  damages  done  to  John  Doe  by  the 
horse  owned  or  claimed  by  Richard  Roe  (or  by  owner  unknown^,  and  to 
make  due  return  to  me  within  twenty-four  hours,  with  your  doings 
therein;  first  giving  ?>di\d  John  Doe  reasonable  notice  of  the  time 
when  you  will  view  the  place  where  the  damages  were  done. 

Given  under  my  hand  at  Presque  Isle,  this  fifteenth  day  of  Octobety 
1 857. 

William  C.  Hill,  Pound-keeper. 

1.    Vermont.  —  Stat.  (1894),  §  4771. 
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Form  No.  8581. 

(Aikens'  Prac.  F.  (Supp.)  46,  No.  64.)' 
State  of  Vermont,  \  To  Samuel  Short  and  William  West  of  Chelsea, 
Orleans,  ss.  \  Greeting. 

Richard  Roe  of  Chelsea,  having  represented  to  Abraham  Kent,  jus- 
tice of  the  peace  within  and  for  the  county  of  Orleans,  that,  on  the 
first  day  of  November,  iS98,  he  impounded  in  the  pound  of  the  town 
of  Chelsea,  of  which  /ohn  Pierce  is  keeper,  three  cows  of  the  property 
oi  John  Doe  of  Chelsea  aforesaid,  taken  damage  feasant,  and  that  he, 
the  said  Richard  Roe,  on  the  same  day,  gave  due  notice  thereof  to  the 
said  John  Doe,  and  also  notified  the  said  John  Doe  to  appear  at  the 
dwelling  house  of  the  said  Richard  Roe  on  the  second  day  of  November^ 
i898,  at  ten  o'clock yi^r^noon,  to  appoint  appraisers  to  appraise  the 
damage  done  by  such  beasts,  and  that  the  said  John  Doe  hath  neg- 
lected to  appear  at  the  said  time  and  place,  and  the  said  Richard  Roe 
having  made  application  to  the  said  Abraham  Kent,  justice  of  the 
peace  as  aforesaid,  who  by  law  can  judge  between  the  said  parties  in 
civil  causes,  to  appoint  appraisers  to  appraise  the  damage  done  as 
aforesaid:  Therefore,  you,  the  said  Samuel  Short  and  William  West, 
are  hereby  appointed  appraisers,  as  aforesaid,  and  are  hereby  ordered 
and  directed  to  appraise  the  damage  done  by  said  beasts,  as  afore- 
said; and  having  ascertained  the  amount  thereof,  you  will  make  a 
certificate  thereof  and  forthwith  transmit  the  same  to  the  pound- 
keeper  of  the  said  pound. 

Given  under  my  hand  this  third  day  of  November,  x2>98. 

Abraham  Kent,  Justice  of  the  Peace. 

Co  Report  of  Appraisers.* 
Form  No.  8582. 

(Me.  Rev.  Stat.  (1883).  c.  23,  §  10.) 
Pursuant  to  this  warrant,  the  undersigned,  being  first  sworn  to  the 
faithful  performance  of  the  trust  to  which  we  were  appointed,  and 
having  given  said  John  Doe  reasonable  notice  as  required,  hereby 
certify  that  we  have  viewed  and  estimate  said  damages  at  7?z;<f  dollars 
and  fifty  cents,  and  no  more. 
Presque  Isle,  October  18,  i897. 

Samuel  Short.  )    . 

William  West,  \  Appraisers. 

Form  No.  8583. 

(Precedent  in  Drew  v.  Spaulding,  45  N.  H.  473.)' 
Having  given  due  notice  to  the  parties  of  the  time  and  place  of 
hearing,  we  met  on  the  premises  within  mentioned,   known  as  the 

1.  Vermont. — Stat.  (1894),  ^  4771.  out    setting    forth    the    amount  of   the 

2.  Where  the  appraisers  were  sworn  penalty  incurred  and  charges,  the  re- 
to  "faithfully  appraise  the  creatures  turn  was  held  to  be  sufficient.  Gilmore 
named    in    the    warrant   according    to  v.  Holt,  4  Pick.  (Mass.)  258. 

their  best  skill  and  judgment,"  and  the        3.  See  N.  H.  Pub.  Stat.  (i8gi),  c.  144 
appraisers  returned  on  the  warrant  only     §  8. 
the  value  of  the  cattle  appraised,  with- 
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buckwheat  field,  on  the  15th  day  of  October,  a.  d.  \%62,  dXfour  of  the 
clock  in  the  afternoon,  and  we  proceeded  to  view  the  premises  and 
to  hear  the  parties  and  their  evidence,  and  having  viewed  said  prem- 
ises and  heard  the  allegations  and  proof  of  the  parties,  we  report 
that  damage  was  done  by  said  cow  mentioned  in  the  foregoing  appli- 
cation, on  the.  fourth  day  of  October,  i862,  the  time  of  their  last  being 
on  said  premises,  and  we  estimate  the  damage  done  to  said  premises 
by  said  cow  at  that  time  only  at  two  dollars  and  ffty  cents. 

C.  A.  Brigham, 
G.  W.  Berry. 

Fees  ^.00. 

Merrimack,  October  15th,  i862. 

Form  No.  8584. 
(Aikens'  Prac.  F.  (Supp.)  46,  No.  65.)* 
'Yo  John  Pierce,  keeper  of  the  pound  in  the  town  oi  Chelsea: 

The  undersigned,  appointed  (or  chosen)  appraisers,  to  appraise  the 
damage  done  by  the  beasts  of  John  Doe,  now  impounded  in  the  pound 
in  the  town  of  Chelsea,  of  which  you  are  keeper,  by  Richard  Roe  of 
Chelsea  aforesaid,  have  made  examination  in  the  premises,  and  hereby 
certify  that  the  amount  of  such  damage,  as  ascertained  and  appraised 
by  them  is  ten  dollars. 

Given  under  our  hands  this  fifth  day  of  November,  i2>98. 

Samuel  Short. 
William  West. 

1.  Vermont. —  Stat.  (1894),  §  4772. 
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See  the  title  LANDLORD  AND  TENANT. 


EXAMINATION  OF  PARTIES  BEFORE 

TRIAL. 

By  Thomas  E.  O'Brien. 

I.  NOTICE  TO  APPEAR  FOR  EXAMINATION,  859. 
II.  AFFIDAVIT  TO  OBTAIN  EXAMINATION,  860. 
1.   In  Pending  Action,  860. 
3.  In  Expected  Action,  867. 

III.  ORDER  FOR  EXAMINATION,  868. 
1.   In  Pending  Action,  868. 
a.  In  Expected  Action,  869. 

CROSS-REFERENCES. 

For  Forms  connected  with  Examination  of  Witnesses  Before  Trial,  see  the 

title  DEPOSITIONS,  vol.  6,  p.  487. 
For  Forms  connected  with  Physical  Examination  of  Parties  Before  Trials 

see  the  title  PHYSICAL  EXAMINA  TION. 

I.  NOTICE  TO  APPEAR  FOR  EXAMINATION. 

Form  No.  8585.' 

{Title  of  court  and  cause  as  in  Form  No.  5915.') 

The  defendant  in  the  above  entitled  cause  is  hereby  notified  and 
required  to  be  and  appear  at  the  office  of  Norton  Porter,  No.  80 
Madison  street  in  the  city  of  South  Bend,  in  the  county  of  St.  Joseph 
and  state  of  Indiana,  on  the  te?ith  day  of  August,  i897,  between  the 

1.  Indiana. —  Horner's    Stat.    (1896),.  shall  not  be  compelled  to  attend  in  any 

§  510.     This  statute  provides  that  the  county  except  that  of  his  residence, 

examination  of  a  party  to  an  action  may  Similar  statutes  exist  in  the  following 

be  had  at  any  time  before  trial,  at  the  states,  to  wit: 

option  of  the  party  claiming  it,   before  North  Carolina. — Code  (1883),  §  581. 

any  officer  authorized   to  take  deposi-  North  Dakota.  —  Rev.    Codes   (1895), 

tions,  on  a  previous  notice  to  the  party  ^  5647. 

to  be  examined   and  any  other  adverse  South    Carolina.  —  Code    Civ.    Proc. 

party  of  at  least    five  days,  unless  for  ^1893),  §  392. 

good  cause  shown  the  court  order  other-  Wisconsin.  —  Stat.    (1898),    §    4096. 

wise.     But  the   party  to  be  examined  Where  suit  is  not  pending,  the  notice,  in 
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hours  of  ten  A.  m.  and  four  P.  m.  of  said  day,  before  some  officer 
authorized  by  law  to  take  depositions,  to  answer  under  oath  such 
questions  as  may  be  put  to  you,  relevant  to  the  matters  in  litigation 
in  the  above  entitled  cause.  And  said  examination  will  be  continued 
from  day  to  day,  if  necessary,  until  the  same  is  completed.  And  on 
your  failure  to  attend  and  testify,  as  above  notified,  the  plaintiff  y/'xW 
move  the  court  to  strike  out  your  pleadings  and  to  punish  you  for 
contempt. 

Dated  this  first  daiy  of  August,  i897. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

II.  AFFIDAVIT  TO  OBTAIN  EXAMINATION. 
1.  In  Pending  Action.^ 


Wisconsin,  must  be  accompanied  by  an 
affidavit  substantially  like  Form  No. 
8589,  infra. 

1.  Requisites  of  Affidavit — Generally. — 
See  N.  Y.  Code  Civ.  Proc,,  §  870  etseq. 
(Birds.  Rev.  Stat.  (1896),  p.  S54,  §  i). 

Necessity  for  Examination.  —  The  affi- 
davit for  examination  of  an  adverse 
party  before  trial  must  show  that  such 
examination  is  necessary  and  that  it  is 
designed  to  obtain  the  evidence  to  be 
used  upon  the  trial.  Jenkins  v.  Putnam, 
106  N.  Y.  272;  Simmons  v.  Hazard,  65 
Hun  (N.  Y.)  612;  Williams  v.  Folsom, 
54  Hun  (N.  Y.)  308,  52  Hun  (N.  Y.)  68; 
Britton  v.  McDonald,  3  Misc.  Rep.  (N. 
Y.  C.  PI.)  514;  WoodhuU  V.  Washburn, 
(Supreme  Ct.)  40  N.  Y.  St.  Rep.  918; 
Blennerhasset  v.  Stephens,  (Supreme 
Ct.)  36  N.  Y.  St.  Rep.  195;  Jersey  City 
First  Nat.  Bank  v.  Lindenmeyer,  (Su- 
preme Ct.)  29  N.  Y.  St.  Rep.  300;  Spero 
V.  West  Side  Bank,  (Supreme  Ct.;  27  N. 
Y.  St.  Rep.  29.  And  a  mere  statement 
that  examination  is  material  is  not 
sufficient.  Facts  should  be  presented 
to  the  judge  from  which  it  can  be  seen 
not  only  that  such  testimony  is  mate- 
rial and  necessary,  but  also  that  there 
are  reasons  why  the  testimony  should 
be  given  prior  to  rather  than  at  the 
trial.  Abbott-Downing  Co.  v.  Faber, 
87  Hun  (N.  Y.)  299.  It  is  not  neces- 
sary, however,  to  allege  that  there  are 
no  other  witnesses  by  whom  the  party 
can  prove  his  case  or  defense.  Videtto 
V.  Dudley,  56  N.  Y.  Super.  Ct.  600. 
But  the  affidavit  must  state  that  the 
testimony  is  "  material  and  necessary;" 
and  when  it  fails  to  do  so,  the  omission 
renders  an  order  void,  even  though  it 
appear  from  the  papers  that  the  testi- 
mony is  material  and  necessary.  That 
"  it  is  necessary  that  your   petitioner 


have  the  privilege  of  examining  said 
H,"  etc.,  is  not  equivalent  to  alleging 
that  his  testimony  is  material  and 
necessary.  In  re  Gains,  25  Civ.  Proc. 
Rep.  (Buffalo  Super.  Ct.)  243;  Beach  v. 
New  York,  14  Hun  (N.  Y.)8i. 

That  the  deposition  is  to  be  used  on  the 
trial  need  not  be  expressly  alleged  in 
the  affidavit,  neither  the  code  (§  872, 
subs.  4)  nor  the  rules  of  court  (general 
rule  No.  82)  requiring  such  allegation; 
and  it  is  sufficient  if  it  can  be  fairly  in- 
ferred from  all  the  statements  of  the 
moving  party  that  he  intends  to  pro- 
duce the  evidence  which  he  seeks  to 
obtain.  St.  Clair  Paper  Mfg.  Co.  v. 
Brown,  16  N.  Y.  App.  Div.  317;  Green 
V.  Middlesex  R.  Co.,  10  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  473,  24  Civ.  Proc. 
Rep.  (N.  Y.)  272,  I  N.  Y.  Anno.  Cas. 
167,  35  N.  Y.  Supp.  1107,  90  Hun  (N.Y.) 
607;  Fogg  V.  Fisk,  30  Hun  (N.  Y.)6i; 
Ball  V.  Evening  Post  Pub.  Co.,  12  Civ. 
Proc.  Rep.  (N.  Y.  Supreme  Ct.)  4. 

Nature  of  Action.  —  The  affidavit 
must  state  the  nature  of  the  action  and 
the  substance  of  the  judgment  de- 
manded. Swain  v.  Pettengill,  (Supreme 
Ct.)  34  N.  Y.  St.  Rep.  643.  But  it 
need  not  state  a  complete  cause  of 
action.  Wahle  v.  McMillan,  2  Misc. 
Rep.  (N.  Y.  C.  PI.)  343;  Fatman  v. 
Fatman,  (C.  PI.)  45  N.  Y.  St.  Rep.  859; 
Frothingham  v.  Broadway,  etc.,  R.  Co., 
9  Civ.  Proc.  Rep.  (N.  Y.  Supreme  Ct.) 

304. 

Names  of  Corporation  Officers. —  When 
the  examination  of  a  corporation  as  a 
party  is  desired,  the  affidavit  must  state 
the  name  of  the  officer  or  director  whose 
testimony  is  necessary  and  material. 
Williams  v.  Western  Union  Tel.  Co., 
47  N.  Y.  Super.  Ct.  380. 

Address  of  Attorney.  — Affidavit  must 
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Form  No.  8586. 

(Precedent  in   Horst  v.  D.  G.  Yuengling  Brewing  Co.,  (Supreme  Ct.) 
37  N.  Y.  Supp.  4.)' 

\Supreme  Court,  City  and  County  of  New  York. 
Paul  R.  G.  Horst ^  Louis  A.  Horst  and  E.^ 

Clemens  Horst,  partners  under  the  firm 

name  of  Horst  Bros. ,  plaintiffs, 
against' 

T/ie  D.  G.  Yuengling  Brewing  Company., 
defendant. 
State  of  Ne7v  York,  \ 

City  and  County  of  New  York,  j 

Paul  R.  G.  Horst,  being  duly  sworn,  says:]*^ 

(i)  I  am  one  of  the  plaintiffs  in  this  action,  and  reside  at  No.  ISl 
West  Seventy-Eighth  street,  JVe7a  York.  The  other  plaintiffs  are  Louis 
A.  Horst,  residing  in  London,  England,  and  E.  Clemens  Horst,  residing 
in  Sacramento,  California.  The  plaintiffs'  attorneys  are  Briesen  or" 
Knauth,  whose  office  address  is  229  Broadway,  New  York  City.  The 
defendant  is  a  domestic  corporation,  as  the  deponent  is  informed  and 
believes,  and  has  its  principal  place  of  business  at  One  Hundred  and 
Twenty-Eighth  street,  in  the  city  of  New  York.  This  action  was  com- 
menced by  service  of  the  summons  on  the  defendant  on  March  Jf., 
iS95;  and  the  defendant  has  appeared  in  this  action  by  its  attorneys, 
Guggenhei?ner,  Untermyer  &"  Marshall,  whose  office  is  at  No.  Jf.6  Wall 
street,  in  the  city  of  New  York. 

(2)  The  nature  of  the  action  and  of  the  defense  interposed  by  the 
defendant,  as  shown  by  the  complaint  and  answer,  copies  of  which 
are  hereto  annexed,  is  as  follows:  The  plaintiffs  are,  and  for  a  number 
of  years  have  been,  partners  in  the  business  of  hop  dealers,  in  the 
city  of  New  York.  On  or  about  April  29,  i892,  they  entered  into  a 
large  number  of  contracts  with  the  L>.  G.  Yuengling,  Jr.,  Brewing 


state  the  residence  and  office  address 
of  the  applicant's  attorney.  Depierris 
V.  Slaven,  74  Hun  (N.  Y.)  628. 

Allegations  on  Information  and  Belief  . 
—  Application  may  be  made  by  at- 
torney upon  information  and  belief, 
where  the  conclusions  are  based  upon 
facts  which  appear  beyond  contradic- 
tion. Hart  V.  Ogdensburg,  etc.,  R. 
Co.,  67  Hun  (N.  Y.)  556.  Where  the 
affidavit  is  made  upon  information  and 
belief,  it  must  recite  the  facts  upon 
which  such  information  and  belief  are 
based.  Cook  v.  New  Amsterdam  Real 
Estate  Assoc,  85  Hun  (N.  Y.)4i7;  Sim- 
mons V.  Hazard,  65  Hun  (N.  Y.)  612. 

Precedents.  —  See  also  forms  in  the 
following  cases,  to  wit:  Glenney  v. 
Stedwell,  i  Abb.  N.  Cas.  (N.  Y.  Ct. 
App.)  327;  Savage  v.  Neely,  8  N.  Y.  App. 
Div.  316;  Clark  v.  Wilcklow,  75  Hun 
(N.  Y.)  290;  Wahle  v.  McMillen,  i  Misc. 
Rep.  (N.  Y.    City  Ct.)  89;  Haynes   v. 


Hatch,  (Supreme  Ct.)  39  N.  Y.  St.  Rep. 
805. 

1.  It  was  held  in  this  case  that  the 
application  was  not  in  the  least  specu- 
lative; that  it  was  a  proper  effort  to 
secure  legal  evidence;  and  that  a  proper 
case  was  made  out  for  the  production 
by  the  witness  of  books  and  papers,  as 
authorized  by  the  seventh  subdivision 
of  section  872  of  the  New  York  Code  of 
Civil  Procedure  (Birds.  Rev.  Stat. 
(i8g6),  p.  854,  §  3,  subs.  7).  The  order 
appealed  from,  which  vacated  an  order 
directing  defendant's  president  to  ap- 
pear for  examination  before  a  referee, 
was  reversed,  and  it  was  ordered  that 
the  examination  under  the  original 
order  should  proceed.  See  also  supra, 
note  I,  p.  860. 

2.  The  words  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case,  but  have 
been  added  to  render  the  form  com- 
plete. 
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Company,  a  domestic  corporation,  being  the  predecessor  in  business 
of  the  defendant,  for  the  delivery  of  large  quantities  of  hops  ^t  differ- 
ent stated  times,  such  deliveries  to  cover  a  period  of  about /<?«r  years. 
These  contracts  were  made  in  writing,  and  signed  by  the  plaintiffs, 
and  by  David  G.  Yuengling,  Jr.,  manager,  and  John  M.  Moser,  treas- 
urer, claiming  to  act  on  behalf  of  the  said  £).  G.  Yuengling,  Jr., 
Brewing  Company.     (^Here  was  set  out  a  copy  of  the  contract^ 

The  originals  of  these  contracts  are  in  the  possession  of  the 
plaintiffs,  and  ready  to  be  produced  at  the  trial.  At  the  end  of  the 
year  i8P5,  however,  the  said  D.  G.  Yuengling,  Jr.,  Breiuing  Company 
went  out  of  business,  and  transferred  all  its  business  and  assets  to  a 
newly-formed  corporation,  which  is  the  defendant  in  this  action,  and 
was  incorporated,  as  deponent  is  informed  and  believes,  in  Decem- 
ber, iS93,  under  the  name  of  D.  G.  Yuengling  Brewing  Company^  under 
the  laws  of  the  state  of  New  York,  for  the  purpose  of  reorganizing 
and  carrying  on  the  business  of  the  D.  G.  Yuengling,  Jr.,  Brewing 
Company.  This  new  company  is  now  carrying  on  the  same  business 
at  One  Hundred  and  Twenty-Eighth  street,  in  the  city  of  New  York,  at 
the  former  place  of  business  of  the  D.  G.  Yuengling,  Jr.,  Brewing 
Company.  Deponent  is  informed  and  believes  that  at  or  about  the  said 
time,  to  wit,  in  the  month  of  December,  iS93,  the  new  company  entered 
into  an  agreement  with  the  former  company,  whereby  the  said  new 
company,  the  defendant,  was  to  buy  in  all  the  personal  property, 
effects,  and  chattels  of  every  kind,  including  the  stock  in  trade,  good 
will,  and  book  accounts  of  the  said  D.  G.  Yuengling,  Jr.,  Brewing 
Company,  the  old  company,  in  consideration  whereof  the  defendant 
was  to  assume  all  the  debt:.,  obligations,  and  liabilities  of  every  kind 
and  description,  of  the  D.  G.  Yuengling,  Jr.,  Brewing  Company.  This 
agreement,   as  deponent  is  informed  and  believes,  was,  in  the  begin- 

1.  The  contract  which  was  set  out  in  of  any  hops  submitted  or  tendered  un- 

the  affidavit  was  as  follows:  der  this  agreement,  each    party   shall 

"  Hop  Contract.  select  an  arbitrator,  to  whom  the  ques- 

Memorandum    of   agreement,    made  tion  of  the  quality  and  condition  shall  be 

and  entered  into  by  and  between  Horst  submitted,  and  in  case  of  their  disagree- 

Brothers,  doing  business  in  the  cities  of  ment  a  third  arbitrator  shall  be  selected 

New  York   and    San  Francisco,    parties  by  the   two  thus  chosen,  and  the  deci- 

of  the   first  part,  and  D.  G.  Yuengling,  sion  of  a  majority  of  the  three  shall  be 

Jr.,  Brewing  Co.,  parties  of  the  second  final;  and  in  case  the  decision  shall  be 

part,  witnesses:  That  the    said    parties  that  the  hops  tendered  are  not  equal  to 

of   the  first  part  agree  to  sell  and  de-  the  quality  above  called  for,  the  parties 

liver  to  the  parties  of  the  second  part,  of  the    first    part  shall,  within  jo  days 

and  that  the  parties  of  the  second  part  after    receipt  of  written  notice  of  such 

agree  to  purchase,  pay  for,  and  receive  decision,    submit    samples,    or   tender 

from  the  parties  of  the  first  part,  fifty  delivery  to   the   parties  of   the  second 

(jo)  bales,  prime   Pacific  Coast  hops  of  part,  other  hops,  in   fulfillment  of  this 

the   crops   of    189^,    three   and  one-half  agreement,  and   parties  of  the    second 

pounds  tare  to  be  deducted  on  each  bale,  part  agree  to  receive  same.     In  witness 

Said  hops  to  be  delivered  at  dock  or  whereof,  the  said  parties  have  hereunto 

store,  .A'i'ze/  F<?r/&  City,  and  to  be  paid  for  set    their    hands,  AVzc/  York,    this   zqth 

in  net  cash,  ten  days   from  date  of  ar-  da.y  oi  April,  i%g2. 
rival,  at  the  rate  of  twenty  (^o) cents  per  Horst  Bros. 

pound.    Timeof  shipment,  (9i-/^(^^r,  189^,  D.  G.  Yuengling,  Jr.,  Brewing  Co. 

except  as  hereinafter  provided.     If  at  D.  G.  Yuengling,  Jr.,  Manager. 

any  time  a  difference  of  opinion   shall  John  M.  Moser,  Treasurer.^' 

exist  regarding  the  quality  or  condition 
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ning  of  the  year  i894,  carried  out  between  the  parties  to  it.  Never- 
theless, the  said  D.  G.  Yuengling  Brewing  Company,  the  defendant  in 
this  action,  has  refused  to  perform,  on  its  part,  the  contracts  made 
with  the  plaintiffs  by  the  D.  G.  Yuengling,  Jr.,  Brewing  Company  for 
the  delivery  of  hops  in  the  months  of  October,  November,  and  December, 
\%9Ih  ?ind  January  and  February,  iS96,  as  alleged  in  the  complaint, 
although  the  hops  due  in  these  months  were  duly  tendered  by  the 
plaintiffs  to  the  said  defendant  at  its  place  of  business.  The  price  of 
hops  has,  since  the  making  of  the  said  contracts  sued  on,  greatly  fallen. 
For  this  refusal  to  perform  the  said  contracts,  the  plaintiffs  have 
brought  this  action  for  the  recovery  of  the  sum  of  ninety-five  hundred 
dollars  {%9,50O)  as  damages  for  breach  of  said  contracts.  The  defend- 
ant's answer  is  a  general  denial  of  the  allegations  of  the  complaint, 
excepting  those  relating  to  the  incorporation  of  the  defendant  com- 
pany and  its  refusal  to  accept  the  goods  offered  to  it  by  the  plaintiffs. 
(3)  The  assumption  by  the  defendant  of  the  said  contracts  made 
by  the  D.  G.  Yuengling,  Jr.,  Brewing  Company  with  the  plaintiffs  is 
denied  by  the  defendant's  answer.  The  plaintiffs,  however,  have  no 
means  to  prove  such  assumption,  all  the  evidence  and  information 
regarding  this  point  being  particularly  in  the  knowledge  and  posses- 
sion of  the  defendant;  also,  the  authority  of  the  said  David G.  Yueng- 
ling, Jr.,  and  the  sdad  JohnM.  Moser,  to  enter  into  the  said  contracts 
with  the  plaintiffs  on  behalf  of  the  D.  G.  Yuengling,  Jr.,  Brewing  Com- 
pany, must  be  proven  at  the  trial  by  the  plaintiffs,  as  the  said  defend- 
ant denies  the  making  of  the  contracts.  The  plaintiffs,  however, 
have  no  means  to  prove  the  extent  and  scope  of  the  authority  of 
these  parties  to  act  for  the  said  X>.  G.  Yuengling,  Jr.,  Brewing  Com- 
pany, and  the  defendant  is  in  possession  of  all  the  knowledge  and 
evidence  regarding  this  matter,  it  being  the  successor  of,  and  stand- 
ing in  the  place  of,  the  said  D.  G.  Yuengling,  Jr.,  Bre^ving  Company,  and 
it  having  possession  of  all  the  books  of  minutes  and  other  records  of 
the  said  D.  G.  Yuengling,  Jr.,  Brewing  Company,  as  deponent  is 
informed  and  believes.  Deponent  is  advised  by  his  counsel,  and 
verily  believes,  that  an  examination  of  the  defendant  through  David 
G.  Yuengling,  Jr.,  who  is  its  president,  and  an  inspection  of  any  and 
all  agreements  made  between  the  said  defendant  and  theZ).  G.  Yueng- 
ling, Jr.,  Brewing  Company,  and  all  the  books  of  minutes  of  directors' 
and  stockholders'  meetings,  agreements  of  employment  of  the  said 
David  G.  Yuengling,  Jr.,  and  John  M.  Moser,  and  other  records  of  or 
in  possession  of  the  said  defendant,  relating  to  the  assumption  of  all 
the  obligations  of  the  D.  G.  Yuengling,  Jr.,  Breeding  Company  by  the 
defendant,  and  to  the  making  of  the  said  contracts,  and  to  the 
authority  of  said  David  G.  Yuengling,  Jr. ,  and  John  M.  Moser,  to  make 
said  agreements,  is  indispensably  necessary  to  the  plaintiffs,  to  enable 
them  to  prepare  for  trial  in  this  action.  The  plaintiffs  are  unable  to 
procure  said  evidence  and  information  other  than  by  the  examina- 
tion of  the  defendant,  through  one  of  its  officers,  and  the  inspection  of 
its  said  books  and  records  aforesaid.  Deponent  verily  believes  that 
the  sa.\(\  David  G.  Yuengling,  Jr.,  the  president  of  the  defendant  com- 
pany, has  full  knowledge  as  to  the  matters  hereinbefore  set  forth,  as 
he  was  the  manager  of  the  D.  G.  Yuengling,  Jr.,  Brewing  Company ^ 
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and,  as  such,  conducted  the  negotiations  with  the  plaintiffs,  and 
signed  the  said  contracts  on  behalf  of  said  company,  and  is  now  the 
president  of  the  defendant  company,  and  has  personally  stated  to 
deponent  that  the  said  contracts  had  been  assumed  by  the  defend- 
ant company,  which  statement,  however,  was  subsequently  contra- 
dicted by  defendant's  attorneys. 

Your  deponent  further  says  that,  as  he  is  informed  and  believes, 
the  D.  G.  Ytiengling,  Jr.,  Brewing  Company  is  absolutely  insolvent,  and, 
after  the  transfer  of  its  assets  to  the  defendant,  the  plaintiffs  will  not 
be  able  to  recover  anything  from  it.  This  application  is  made  in 
good  faitn,  tor  the  very  purpose  stated  in  this  affidavit,  and  none 
other,  and  plaintiffs  intend  to  use  the  testimony  to  be  taken  on  the 
trial  of  this  action.  No  previous  application  for  the  accompanying 
proposed  order  has  been  made. 

{Paul  R.  G.  Horst. 

Sworn  to  before  me  this^/>^  day  oi  June,  i?>95. 

Norton  Porter^  Notary  Public, 

City  and  County  of  New  York^ 

Form  No.  8587. 

(Precedentin  Bloom  v.  Pond's  Extract  Co.,  27  Abb.  N.  Cas.  (N.Y.  Super.  Ct.)368.)' 
\{Commencing  as  in  Form  No.  8586,  and  continuing  down  to  *.)]^ 
That  he  is  the  plaintiff  above  named,  and  that  he  resides  at  No.  3^7 
East  51st  street,  in  the  city  of  New  York,  and  his  attorneys  in  this  action, 
one  Messrs.  Mooney  (^  Shipman,  whose  office  address  is  No.  5  Beek- 
man  street,  New  York  city.  That  this  action  was  commenced  on 
May  13,  iS91,  by  the  service  of  the  summons  herein  on  the  defendant. 
That  the  defendant  appeared  herein  on  May  22,  i891,  by  Messrs. 
Billings  (Sr*  Cardozo,  his  attorneys,  whose  office  address  is  No.  120 
Broadway,  New  York  city.  That  defendant  is  a  domestic  corporation, 
and  that  its  principal  office  for  the  transaction  of  business  is  at  No.  16 
Fifth  avenue,  in  said  city.  That  the  complaint  herein  was  served  on 
June  10,  iS91,  and  defendant's  answer  thereto  was  on  July  1,  i891. 
That  this  action  is  brought  to  recover  damages  in  the  sum  oi  five 
hundred  dollars  for  breach  of  contract,  arising  out  of  the  fojlowing 
facts  and  circumstances,  alleged  in  the  complaint  herein  as  follows: 
On  about  April  27,  iS91,  the  defendant  entered  into  an  agreement 
with  the  plaintiff,  this  deponent,  for  the  repainting  by  the  plaintiff 
of  all  the  signs  01  the  defendant  along  the  route  of  the  Ne7a  York, 
New  Haven  and  Hartford  Railroad,  between  New  York  city  and 
Bridgeport,  Connecticut,  for  which  the  defendant  agreed  to  pay  plain- 
tiff two  cents  a  square  foot,  for  each  and  every  square  foot  of  said 
signs,  as  agreed  to  be  repainted;  that  the  said  signs  contained  about 
25,000  square  feet  of  surface;  that  the  plaintiff  has  always  been 
ready  and  willing  to  perform  the  same,  but  the  defendant  has  refused 
to  allow  him  so  to  do,  and  has  broken  said  agreement  to  plaintiff's 
damage  in  the  sum  oifive  hundred  dollars. 

1.  The  matter  enclosed  by  and  to  be        2.  Consult,    generally,    supra,    note 
supplied  in  [  ]  will  not  be  found  in  the     i,  p.  860. 
reported  case, 
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That  the  defendant  in  its  answer  admits  it  is  a  corporation,  but 
denies  the  employment  alleged  in  the  complaint,  admits  that  it  has 
refused  to  employ  the  plaintiff  as  stated  in  the  complaint  and  denies 
that  it  has  broken  any  agreement. 

That  in  making  said  agreement  the  plaintiff,  this  deponent,  had 
consultations  with  one  Evans.,  an  official  in  defendant's  office  and 
place  of  business,  relative  thereto  and  the  terms  thereof,  and  was 
directed  and  authorized  by  said  Evafis  to  do  said  repainting  for 
defendant,  and  pursuant  to  said  direction  and  authorization  said 
agreement  was  made  and  this  action  is  based  thereon.  That  plaintiff, 
this  deponent,  has  no  means  of  evidence  or  information  as  to  the 
extent  and  scope  of  the  employment  duty,  powers  and  authority  of 
said  Evans  under  and  on  behalf  of  said  defendant  in  relation  to  said 
agreement,  and  such  evidence  and  information  is  particularly  within 
the  knowledge  of  the  defendant.  That  deponent  through  his  attor- 
neys has  requested  that  defendant  admit  the  authority  of  said  Evans 
to  make  the  agreement,  set  forth  in  the  complaint  herein,  but  defend- 
ant's attorneys  have  declined  to  comply  with  said  request,  as  appears 
from  letters  annexed  hereto.  That  plaintiff,  this  deponent,  is  advised 
by  his  counsel  and  verily  believes  that  an  examination  of  defendant 
through  Edward  O.  Stanley,  who  is  the  treasurer  of  the  defendant  cor- 
poration,^ relating  to  the  employment,  appointment  or  authority  of  said 
Evans.,  by  the  defendant  and  in  respect  to  the  nature  and  scope  of 
the  duty,  powers  and  authority  of  said  Evans  under  and  in  behalf  of 
said  defendant,  and  especially  as  to  his  powers  and  authority  to 
direct,  authorize  or  make  said  agreement  is  indispensably  necessary 
to  plaintiff  to  enable  him  to  prepare  for  trial  in  this  action,  and 
plaintiff  is  unable  to  procure  such  evidence  and  information  other 
than  by  the  examination  of  the  defendant  through  its  said  treasurer. 

That  deponent  verily  believes  that  said  Edward  O.  Stanley,  the 
treasurer  of  the  defendant,  has  full  knowledge  as  to  the  right  and 
authority  of  said  Evans  to  bind  the  defendant  in  respect  to  said  con- 
tract or  agreement,  and  that  deponent's  belief  is  based  upon  the 
facts  that  said  Stanley  is  one  of  the  directors,  and  the  treasurer  of 
the  defendant,  and  as  such  verified  the  answer  of  the  defendant  herein, 
and  upon  certain  letters  written  by  said  Stanley  on  behalf  of  the 
defendant  to  deponent's  attorneys  herein,  which  have  been  exhibited 
to  deponent,  and  which  now  remain  in  the  hands  of  said  attorneys. 

This  application  is  made  in  good  faith  for  the  very  purpose  stated 
and  none  other,  and  deponent  intends  to  use  the  testimony  to  be 
taken  on  the  trial  of  this  action,  and  that  no  previous  application 
has  been  made  for  the  accompanying  proposed  order. 

[(^Signature  and  Jurat  as  in  Form  No.  8586^^ 

1.  In  the  reported  case  the  aflSdavit  held   {folloiving   Levey    v.    New    York 

at    this   point   contains    the    following  Cent.,  etc.,  R.  Co.,  53  N.  Y.  Super.  Ct. 

words,  to  wit:  "and   an  inspection  of  263,  and  Black  f.  Curry,  i    Civ.  Proc. 

any  and  all  agreements  or  contracts  of  Rep.  (N.  Y.  Marine  Ct.)  193)  that  the 

employment    made    between    said    de-  court   cannot   compel    a   discovery   of 

fendant  or  its  officers  or  directors  and  books  and  papers  on  the  examination 

said    evidence  prior  to  April  zy,  iSg/,  of  a  party  before  a  trial, 
and  all  decrees  and  minutes  and  other         2.  The  matter  to  be  supplied  within 

records  of  said  defendant,"     The  court  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  8588. 

(Precedent  in  Ludewig  v.  Pariser,  4  Abb.  N.  Cas,  (N.  Y.  Super.  Ct.)  249.)' 

[(71r'//(?  of  court  and  cause,  and  venue  as  in  Form  No.  SSSG.yi^ 

Gustav  Ludewig,  being  duly  sworn,  says  that  he  is  the  plaintiff 
herein.  That  this  action  was  commenced  on  the  28th  day  of  January, 
iB78,  to  recover  the  possession  of  certain  personal  property  from  the 
defendants  above  named,  and  the  immediate  delivery  thereof  to  this 
deponent  is  demanded  in  and  by  said  action. 

Deponent  further  says,  that  under  and  in  pursuance  of  proceedings 
had  for  the  immediate  delivery  of  the  personal  property  claimed  in 
this  action  to  this  deponent,  the  sheriff  of  the  city  and  county  of  New 
York  has  taken  from  the  possession  of  defendants  certain  articles,  to 
wit:  {enumerating  the  articles^. 

Deponent  further  says,  that  the  defendants  have  still  in  their  pos- 
session, as  he  verily  believes,  the  other  articles  claimed  in  these  pro- 
ceedings and  in  this  action  by  him  from  them,  and  this  deponent  says 
that  the  defendants  are  keeping  the  same  hidden  and  concealed  in 
order  to  keep  the  same  out  of  this  deponent's  possession,  and  to 
defeat  the  object  of  this  action. 

That  the  summons,  affidavit  and  undertaking  herein  have  been 
served  on  both  of  the  defendants  herein,  but  neither  of  them  have  as 
yet  appeared. 

That  the  deponent  resides  at  No.  110  Bleecker  street,  in  the  city  of 
New  York. 

That  the  defendant  Eva  Pariser  r^sidts,  at  No.  12  Stuyvesant  place, 
New  York  city,  and  the  defendant  Henry  J.  Welsh  does  business  at 
No,  lOJf.  Thompson  street,  in  the  city  of  New  York,  and  resides  at  2}fS 
East  One  Hundred  and  Twenty-eighth  street,  in  the  city  of  New  York. 

Deponent  desires  to  examine  the  defendant  Eva  Pariser  and  the 
defendant  ZTif/zry  y.  Welsh  as  to  and  concerning  the  articles  claimed 
by  the  plaintiff  herein,  and  which  articles  are  particularly  set  out  in 
the  affidavit  and  papers  served  upon  said  defendants  and  each  of 
them  with  the  summons. 

That  the  testimony  of  the  defendants  and  each  of  them  is  material 
and  necessary  for  the  plaintiff  in  the  prosecution  of  this  action. 

That  plaintiff  expects  to  prove  by  defendants  and  each  of  them, 
that  the  property  claimed  by  this  plaintiff  was  removed  by  them 
from  the  premises  No.  252  Bowery,  in  the  city  oi  New  York;  the 
whereabouts  now  of  said  property  mentioned;  its  value;  and  such 
other  matters  as  are  pertinent  to  the  maintenance  of  this  action. 

Deponent  further  says  that  the  sheriff  of  the  city  and  county  of 
New  York  is  unable  to  secure  said  property  or  discover  where  the 
same  now  is,  nor  what  disposal  has  been  made  thereof,  and  deponent 
desires  to  examine  the  defendants  above  named  and  each  of  them 
for  the  purpose  of  discovering  and  unearthing  the  same. 

[(^Signature  and  Jurat  as  in  Forin  No.  8586^^ 

1.  It  was  held  that  this  affidavit  con-  (1896),  p.  854,  §  3).  See  also  supra, 
tained    all    the    allegations    necessary     note  i,  p.  860. 

under  section  872  of  the  New  York  Code         2.  The  matter  to  be  supplied  within 
of  Civil   Procedure   (Birds.    Rev.   Stat.     []  will  not  be  found  in  the  reported  case. 
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2.  In  Expected  Action.^ 

Form  No.  8589.' 

Supreme  Court,  Erie  County. 
In  the  Matter  of  the  Application  of  The  Erie  Mai-  '\ 

leable  Iron    Company  (^Limited'),    to   take  the 

Depositions  of  the  Gould  Coupler  Company  to  > 

enable  it  to  frame  its  Complaint  in  an  Action  to 

be  brought  against  said  Company, 
State  of  New  York, 
Erie  County. 

Benjamin  J.  Walker,  being  duly  sworn,  says: 

That  he  is  the  treasurer  of  The  Erie  Malleable  Iron  Company 
(^Limitea')  hereinafter  named. 

That  on  the  twenty-sixth  day  of  January,  iS91,  the  said  The  Erie 
Malleable  Iro?i  Company  (^Limited')  and  the  Gould  Coupler  Company 
entered  into  a  written  contract  by  the  terms  of  which  contract  the 
said  The  Erie  Malleable  Iron  Company  (^Limited)  granted  to  the 
Gould  Coupler  Company  the  right  to  use  all  the  processes  which 
the  said  The  Erie  Malleable  Iron  Company  (^Limited)  was  using  or 
might  thereafter  use  in  the  manufacture  of  malleable  iron,  and 
agreed  to  furnish  to  the  said  Gould  Coupler  Company  the  services  of 
the  said  Benjamin  J.  Walker,  to  superintend  the  construction  of  a 
malleable  iron  plant,  which  was  to  be  erected  by  the  said  Gould 
Coupler  Company,  and  to  furnish  to  said  Gould  Coupler  Company  all 
patterns  for  plates,  furnaces,  etc.,  required  in  said  construction. 
That  in  consideration  thereof  the  said  Gould  Coupler  Cotnpany  agreed 
to  pay  in  quarter-yearly  payments  to  said  The  Erie  Malleable  Iron 
Company  (^Limited^,  certain  royalties  mentioned  and  provided  for  in 
said  contract  for  the  use  of  the  processes  mentioned,  upon  all  the 
material  which  the  said  Gould  Coupler  Company  should  manufacture 
and  ship  after  the  completion  of  the  plant. 

That  the  said  malleable  iron  plant  was  constructed  and  completed 
under  the  supervision  of  the  said  Benjamin  J.  Walker,  and  that 
the  Gould  Coupler  Company  has  manufactured  and  shipped  under  said 
contract  large  quantities  of  such  material  amounting  to  many  thou- 
sands of  tons.  That  said  The  Ej-ie  Malleable  Iron  Company  (^Limited) 
has  in  all  respects  performed  the  agreement  on  its  part,  but  that  the 


1.  Beqaisites  of  Affidavit — Generally. — 
See  supra,  note  I,  p.  860. 

Necessity  for  Examination. — To  au- 
thorize an  order  for  the  examination 
of  a  party  to  enable  plaintiff  to  frame 
his  complaint,  it  must  appear  that  the 
information  sought  is  material  and 
necessary  for  the  purpose,  and  that  the 
plaintiff  has  not  the  information  and 
that  he  cannot  obtain  it  except  by  the 
examination  sought.  Pots  z/.  Herman, 
7  Misc.  Rep.  (N.  Y.  C.  PI.)  4;  De  Lacy 
V.  Walcott,  (Super.  Ct.)  36  N.  Y.  St. 
Rep.   679;  Martin  v.  Clews,   55  N.  Y. 


Super.  Ct.  55i2;  Lewisohn  v.  Muller,  6 
N.  Y.  App.  Div.  45g.  See  also  Stra- 
kosch  V.  Press  Pub.  Co.,  53  Hun  (N. 
Y.)  503;  Roberts  v.  Press  Pub.  Co.,  18 
Civ.    Proc.    Rep.   (N.    Y.    Super.   Ct.) 

251- 

2.  This  form  is  based  on  the  facts  in 
Matter  of  Erie  Malleable  Iron  Co.,  go 
Hun  (N.  Y.)  62,  which  were  held  suffi- 
cient to  warrant  an  order  for  an  ex- 
amination under  section  S72  of  the  New 
York  Code  of  Civil  Procedure  (Birds. 
Rev.  Stat.  (1896),  p.  854,  §  3).  See  also 
supra,  note  I. 
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Gould  Coupler  Company  has  neglected  and  refused  to  furnish  to  said 
The  Erie  Malleable  Iron  Company  (JLimited)  statements  of  the  tonnage 
of  metal  produced,  manufactured  and  shipped  within  the  terms  of 
said  contract,  and  has  failed  and  refused  to  pay  the  royall.ies,  or  any 
part  thereof,  and  is  indebted  to  the  said  The  Erie  Malleable  Iron 
Company  {^LimitecT)  for  the  amount  of  said  royalties. 

That  said  The  Erie  Malleable  Iron  Company  (JLimited^  is  about,  as 
plaintiff,  to  bring  an  action  against  the  said  Gould  Coupler  Company  in 
the  Supreme  Court  of  Erie  county  to  recover  said  royalties,  but  is 
ignorant  of  the  amount  of  material  which  has  been  manufactured 
under  said  contract  and  has  no  means  of  obtaining  said  facts  but 
from  the  examination  of  said  Gould  Coupler  Company  diVi.^  James  Gould, 
the  secretary^  and  Jesse  Gould,  the  treasurer,  of  said  company,  who  have 
the  desired  information  but  have  repeatedly  refused  to  furnish  it  to 
said  The  Erie  Malleable  Irofi  Company  (^Limited^. 

That  such  examination  is  desired  in  order  to  enable  the  said  The 
Erie  Malleable  Iron  Company  (^Limited^  to  frame  its  complaint,  which 
will  be  for  a  sum  of  money  only. 

That  the  said  The  Erie  Malleable  Iron  Company  {litnited^  is  a  cor- 
poration organized  under  and  by  virtue  of  the  laws  of  the  state  of 
New  York,  and  located  and  residing  in  the  city  of  Buffalo,  where  it 
transacts  its  business  at  No.  12  Chippewa  street. 

That  the  Gould  Coupler  Company  is  a  corporation  organized  under 
and  by  virtue  of  the  laws  of  the  state  of  New  York,  and  located  and 
residing  in  the  city  of  Buffalo,  where  it  transacts  its  business  at  No. 
21  Delaware  avenue. 

That  the  said  James  Gould  and  Jesse  Gould  reside  at  No.  3006  Dela- 
ware avenue  in  the  city  oi  Buffalo;  that  each  of  them  is  of  full  age 
and  a  resident  of  the  state  of  New  York. 

That  no  previous  application  for  this  order  has  been  made. 

{Signature  and  Jurat  as  in  Form  No.  8686.') 

III.  Order  for  examination. 
1.  In  Pending  Action.^ 

Form  No.  8590. 

(Precedent  in  Bloom  z/.  Pond's  Extract  Co.,  27  Abb.  N.  Cas  .(N.Y.  Super.  Ct.)367.)» 

[{Title  of  cause  as  in  Form  No.  8587.) 

Upon  the  annexed  {enumerating  all  the  motion  papers)  and  upon 
motion  of  Messrs.  Billings  &'  Cordoza,  attorneys  for  the  plaintiff, 

Ordered:]^  That  the  defendant,  through  Edward  O.  Stanley,  its 
treasurer,  appear  and  attend  before  me,  or  one  of  the  other  judges  of 
the  superior  court  of  the  city  of  New  York,  on  Sept.  8,  iS91,  at  12 
o'clock  noon,  at  the  chambers  thereof,  at  the  county  court-house  in  said 
city,  and  there  submit  to  an  examination  concerning  the  matters 
stated  in  said  affidavit,  and  that  said  Edward  O.  Stanley  be  examined, 

1.  Precedent.  —  See  also  a  form  in  2.  Nexu  York.  —  Code  Civ.  Proc,  § 
Webster  v.  Stockwell,  3  Abb.  N.  Cas.  873  (Birds.  Rev.  Stat.  (1896),  p.  855,  §4). 
(N.  Y.  Supreme  Ct.)  115.  3.  The  matter  enclosed  by  and  to  be 
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and  his  deposition  be  taken  before  trial,  to  enable  the  plaintiff  to 
prepare  for  trial  in  this  action  pursuant  to  sections  870-875  of  the 
Code  of  Civil  Procedure.^  Service  of  a  copy  of  this  order  and 
the  annexed  affidavit  of  said  Edward  O.  Stanley,  the  treasurer  of  the 
defendant,  and  on  the  attorneys  for  the  defendants,  on  or  before 
August  31,  iS91y  will  be  deemed  sufficient. 
[Dated  August  7,  i89i. 

John  Marshall,  J.  N.   V.  S.  C.]^ 

Form  No.  8591. 
(Precedent  in  Ludewig  v.  Pariser,  4  Abb.  N.  Cas.  (N,  Y.  Super.  Ct.)  250.)* 

[(^Tt'tle  of  court  and  cause  as  in  Form  No.  85811. y^ 

On  the  annexed  affidavit  of  Gustav  Ludewig,  plaintiff  herein,  and 
verified  on  the  Jfih  day  of  February,  iS78.  Ordered,  that  you,  Eva 
Pariser  and  Henry  J.  Welsh,  in  said  affidavit  named,  appear  and  each 
of  you  do  appear  before  me,  one  of  the  justices  of  the  superior  court 
of  the  city  of  Neiu  York,  at  the  chambers  of  the  justices  thereof,  at 
the  court-house  in  the  city  of  New  York,  on  Wednesday,  the  13th  day  of 
February,  iS78,  at  ten  o'clock  in  the  forenoon  of  that  day,  and  be 
examined,  and  submit  to  an  examination,  and  make  depositions  in 
the  above  action,  concerning  the  matters  set  out  in  the  affidavit  of 
the  plaintiff  concerning  which  your  testimony  is  sought  by  the  plain- 
tiff in  this  action. 

That  a  copy  of  this  order  and  affidavit  be  served  on  the  said  Eva 
Pariser  and  Henry  J.  Welsh,  not  less  than  five  days  before  the  13th 
day  oi  February,  iS78. 

Dated  [(concluding  as  in  Form  No.  8590).^ 

2.  In  Expected  Action. 

Form  No.  8592.* 

(Title  of  court  and  cause  as  in  Form  No.  8589.^ 

Upon  the  annexed  affidavit  of  Benjamin  J.  Walker  and  on  the 
application  of  The  Erie  Malleable  Iron  Company  (^Limited\  who  desires 
to  take  the  examination  and  deposition  of  the  Gould  Coupler  Company 
and  of  James  Gould,  its  secretary,  and  Jesse  Gould,  its  treasurer,  with 
reference  to  an  action  which  there  is  reasonable  ground  for  belief 

supplied  within  [  ]  will  not  be  found  in  as  provided  in  section  872  of  the  New 

the  reported  case.  York  Code    of   Civil  Procedure,  must 

1.  In  the  reported  case  there  appears  grant  an  order  for  the  examination,  if 
a  clause  directing  the  production  of  an  action  is  pending,  and  that  by  section 
certain  agreements  and  contracts  for  873  of  the  code  the  court  was  deprived 
inspection,  which  was  held  improper  in  of  any  discretion  in  regard  to  the  ex- 
an  order  for  examination  before  trial,  amination  of  parties,  and  that  such  an 
and  for  that  reason  has  been  omitted  examination  is  a  matter  of  absolute 
here.  right.     A  motion  to  vacate  this  order 

2.  The  matter  enclosed  by  and  to  be  was  accordingly  denied  and  an  order 
supplied  within  [  ]  will  not  be  found  issued  that  the  examination  must  pro- 
in  the  reported  case.  ceed. 

3.  It  was  held  in  this  case  that  the  4.  New  York.  —  Code  Civ.  Proc,  § 
judge  to  whom  an  affidavit  is  presented,  873  (Birds.  Rev.  Stat.  (i8g6),  p.  S55,  §  4). 
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will  be  brought  in  the  Supreme  Court  of  Erie  county  by  the  said  The 
Erie  Malleable  Iron  Company  (^limited')  against  the  said  Gould  Coupler 
Company  as  stated  in  said  affidavit,  it  is 

Ordered,  that  the  said  James  Gould  and  Jesse  Gould  do  appear 
before  me  (or  before  Richard  Reed^  who  is  hereby  appointed  referee  for 
the  purpose  of  taking  the  examination^  at  room  No.  103  in  the  county 
court-house  in  the  city  oi Buffalo,  on  the  tenth  day  of  September,  i898, 
at  ten  o'clock  in  the  forenoon,  for  the  purpose  of  being  examined. 

It  is  further  ordered  that  said  examination  be  limited  to  the  fol- 
lowing particular  matters  {enumerating  theni)?- 

It  is  further  ordered  that  a  copy  of  this  order  be  served  on  (^con- 
cluding as  in  Form  No.  8591). 

1.  The  court   may   in   its  discretion     Code  Civ.   Proc,   §   873   (Birds.    Rev. 
limit  the  particular  matter  as  to  which     Stat.  (1896),  p.  855,  §  4). 
the  examination  shall  be  had.     N.  Y. 
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By  Thomas  E.  O'Brien. 
I.  THE  BILL,  872. 

1.   Common  Bill,  872. 

a.  Exceptions  Based  on  Rulings  on  Motion,  880. 
^i)   To  Dismiss  or  Quash,  880. 

2)  To  Require  Attorney  to  Show  Authority,  882. 

3)  To  Strike  Out  Paragraphs  of  Pleading,  883. 

4)  To  Make  New  Parties,  883. 

5)  To  Aniend  Pleading  During  Trial,  883. 

6)  To  Dismiss  Appeal,  884. 

7)  To  Set  Aside  Default,  884. 

8)  For  Change  of  Veftue,  884. 

9)  For  Continuance,  885. 
(dt)  In  General,  885. 
(J))  On  Account  of  an  Amendment  of  a  Pleading 

During  Trial,  886. 

(10)  For  Leave  to  Open  and  Close  Argument,  887. 

(11)  For  New  Trial,  ZZ^. 
{a)  In  General,  888. 

{F)  Oti  Ground  of  Accident  or  Surprise,  889. 
(<:)  On   Ground  that  Verdict  was  Against  Evi- 
dence, 889. 

(</)  On  Ground  of  Incompetency  of  Juror  Discov- 
ered After  Jury  Impaneled,  890. 
(e)  On  Ground  of  Misconduct  of  Juror,  890. 

b.  Exceptions  Relating  to  Jurors,  891. 
fi)  Challenge  to  Juror,  891. 
(2)  Challenge  to  Array,  892. 

e.  Exceptions  Relating  to  Competency  of  Witness,  893. 

d.  Exceptions  Relating  to  Evidence,  894. 
(i)  Parol  Evidence,  894. 

(2)  Documentary  Evidence,  895. 

(3)  Depositions,  897. 

(4)  Confession,  898. 

e.  Exceptions  Relating  to  Instructions,  899. 
(i)  Given,  900. 

(a)  By  Court  on  Own  Motion,  900. 
^)  On  Motion  of  Party,  902. 
aa.   Generally,  902. 
bb.  In  Modified  Form,  902. 
(2)  Refused,  903. 

f.  Exceptions  Relating  to  Argument  of  Counsel,  903. 
(i)  Improper  Remarks  by  Counsel,  904. 
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(2)  Limiting  Time  of  Argument,  904. 
g.  Exception  to  Judgment  Rendered  by  Court,  905. 
h.  Exception  to  Allowing  Prisoner  to  Discharge  Counsel^  906^ 
».  Prescribed  Forms,  906. 

a.  In  General,  906. 

b.  Evidentiary  Bill,  909. 

3.  Judges  Bill,  911. 

4.  Skeleton  Bill,  911. 

5.  Stenographic  Bill,  919. 
II.  SETTLEMENT  OF  BILL,  925. 

1.  Notice,  925. 

a.  Of  Proposed  Bill,  925. 

b.  Of  Proposed  Amendments^  925. 

c.  That  Bill  will  be  Settled,  926. 

(i)  In  General,  926. 

(2)   Where  Judge  Fails  or  Refuses  to  Sign,  926. 
«.  Agreement  or  Stipulation,  927. 

a.  That  Bill  may  be  Settled  in  Vacation,  927. 

b.  Extending  Time  for  Filing  Bill,  928. 

c.  As  to  Engrossment  of  Bill,  928. 

3.  Petition  for  Allowance  of  Bill,  929. 

4,  Order  Extending  Time  for  Filing  Bill,  930. 

a.  In  Term,  930. 

b.  In  Vacation,  931. 

6.  Certificate  of  Bystanders,  931. 

a.  Where  Judge  Refuses  to  Sign,  931. 

b.  Where  Judge  Signs  Substitute  Bill,  932. 
6.   Settlement  by  Mandamus,  933. 

a.  Petition,  933. 
b.Writ,g^e^. 

(i)  Alternative,  935. 

(2)  Peremptory,  936. 

CROSS-REFERENCES. 

For  other  Forms  relating  to  Proceedings  to  Review  Decisions  of  Inferior 
Courts,  see  the  titles  AMENDMENTS,  vol.  i,  Form  No.  ii8g; 
APPEALS,  vol.  I,  p.  890;  BONDS  AND  UNDER- 
TAKINGS ON  APPEAL  AND  ERROR,  vol.  3,  p.  833; 
CERTIFIED  CASES,  vol.  4,  p.  409;  CERTIORARI,  vol.  4, 
p.  427;  COSTS,  vol.  5,  Form  No.  6541;  ERROR,  WRIT  OF, 
ante,  p.  711;  MANDAMUS;  NEW  TRIAL;  REVIEW, 
BILLS  OF;  ST  A  TEMENT  OF  CASE;  ST  A  V  OF  PRO- 
CEEDINGS; SUPERSEDEAS;  and  the  GENERAL 
INDEX  to  this  work. 

I.  THE  BILL. 
1.  Common  Bill.^ 

1.  statutes  and  mlea  of  court  relating  Alabama,  —  Civ.  Code  (1896),  §§  465^ 
to  bills  of  exceptions  in  the  various  522,  612-622,  2204,  2828,  3321,  3339; 
States  are  as  follows,  to  wit:  Supreme  Ct.  Rules,  No.  44. 
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Arizona.  — '^^v.  Stat.  (1887),  §§  823-  Nevada.  — G^n.  Stat.  (1885),  §§  3784, 

832;    Pen.    Code  (1887),   §§    1733-1745;  4301-4306. 

Supreme  Ct.  Rules,  No.  3.  New  Hampshire.  —  Pub.  Stat.  (1891)^ 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  c.  204,  §11  et  seq. 

§§  1051  ^^j^y.,  2275-2277;  Supreme  Ct.  New  Jersey. — Gen.    Stat.    (1895),    p. 

Rules,  No.  13.  1144,  §§121-123,  P-  1151.  §157,  P-  2573, 

California.  —  Code  Civ.  Proc.  (1897),  §    242,  p.    2574,  §§  244-246,   p.    2589,  § 

§  649  et  seq.;  Pen.  Code  (1897),  §§  1170-  333,  p.  2590,  §  334. 

1176,  1246;  Supreme  Ct.  Rules,  No.  27,  New  Mexico.  —  Comp.    Laws  (1897), 

Colorado.  —  Mills'  Anno.  Code  (1896),  §^  896-898,  2685,  subs.  172,  173. 

§§60,  212,  385.  387.  392.  NeivYork. — Cook's  Ctim.  Code  (1898), 

Connecticut.  —  Gen.    Stat.    (1888),   §§  §§  455-461. 

1136,  1365;  Supreme  Ct,   Rules,  No.  6.  Ohio.  —  Bates'  Anno.  Stat.  (1896),  §§ 

Delaware.  —  Rev.  Stat.  (1893),  p.  850,  5084.  5301,  5302,  6101,  6203;  7304,  7305, 

c.  113.  7306;  Cir.  Ct.  Rules,  No.  i. 

District  of  Columbia.  —  Ct.    of   App.  Oklahoma.  — Stat.    (1893),    §§    5258— 

Rules,  No.  5,  §§  4,  5.  5267. 


Florida.  —  Rev.  Stat.  (1892),  §§  1266- 
1269,  1631,  1705,  2971;  Cir.  Ct.  Rules, 
Special  Rule  No.  i  et  seq. 


Oregon. — Hill's  Anno.   Laws  (1892), 
§§  230-233. 

Pennsylvania.  —  Bright.     Pur.    Dig. 


Georgia.  —  2    Code    (1895),  §p  5526-  (1894),  p.  796,  §§  41,  46,  p.  1944,  §§  4,  6; 

5575,5605-5607;  3  Code  (1895),  §§  1070-  Supreme  Ct.  Rules,  No.  22;  Ct.  Com. 

1077;  Supreme  Ct.  Rules,  No.  2.  PI.  Rules,  Nos.  12,  17,  g  55;  Ct.  Quart. 

Idaho.  —  Rev.    Stat.    (1887),    §§   4426  Sess.  Rules,  No.  4. 

et  seq.,    7940-7946,    8051;  Supreme   Ct.  Rhode  Island.  —  Gen.    Laws  (1896),  c 


250,  §  12  ^^  seq. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  7439-7448. 

Tennessee.  —  Code  (1896),  §§  4693, 
4695,  4696,  7222. 

Texas. —  Rev.     Stat.    (1895),    arts. 

'53 


Rules,  No.  12. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  §  622,  c.  53,  §  72,  c  no, 
§60. 

Indiana.  — Horner's  Stat.  (1896),  §§ 
535,  626-630,  1845-1849. 

Iowa.  —  Code    (1897),   §§  3675,3709,  1360-1369;    Dist.    Ct.    Rules,    No. 

3742,  3749-3753.  54T5,  5421.  etseq. 

Kansas.  —  Gen.    Stat.   (1897),  c.  83,   §         Utah.  —  Rev.    Stat.    (1898),   §§    3286 

35,  c.  95,  §§  286,  309-315,  c.    102,  §  309.  et  seq.,  4943-4949. 

Kentucky.  — Bullitt's  Civ.  Code  (1895),  Vermont.  —  Stat.  (1894),  §  1626  et  seq.\ 

§§  334-339;  Crim.  Code  (1895),  §§  280-  County  Ct.  Rules,  No.  27. 
282,  341.  Virginia.  —  Code    (1887),    §§    3385, 

Louisiana. — Acts  (1896),   p.  162,   No.  3484,4050. 
113;  Rev.  Laws  (1897),  p.  278.  Washington.  —  Ballinger's     An  no. 

Maine. — Stat.  (1895),  c.  77,  §  51.  Codes    &    Stat.    (1897),    §§    5058-5060, 

Maryland.  —  Pub.  Gen.  Laws  (1888),  5064. 
art.   5,  §   10;  Laws  (1894),   c.  33;  Ct.   of  West  Virginia.  —  Code  (1891),  c.  39,  § 


App.  Rules,   Nos.  5-7. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 


48,  c.  no,  §  3,  c.  131,  §  9,  c.  160,  §  I. 
Wisconsin.  —  Stat.    (1898),    §§    2865, 


153,  §8  et  seq.;  Supreme  Ct.  Rules,  No.  2873-2879,   3070,  3202,  4720,  4724,  2873 

30.  {citing   Rules  of  Court),  p.  1972  {citing 

Michigan.  —  How.  Anno.  Stat.  (1882),  Rules  of  Court). 

§§  6418,   6469,  6479,   6488,  6489,   7382,  Wyoming.  —  Rev.    Stat.     (18S7),    §§ 

7613-7615,  8697,  9577,  9578;  How.  Anno.  2579,  2649,  3473,  3486. 

Stat.  (Supp.  1890),  §  7621*.  United  States.  — Rev.   Stat.  (1878),  §§ 

Minnesota.  —  Stat.    (1894),   §§    5399,  953,  1869. 

5400,6135,  7390.  Bequisites  of  Bill — Generally.  —  The 

Mississippi.  —  Anno.   Code  (1892),  §§  bill  of  exceptions  is  the  creation  of  the 

79. 555.  733-737>  1765, 4357;  Laws (1896),  Stat.    Westm.    2d,    13    Edw.    I,    c.    31, 

c.  83.  which  provided  that    "  when  one  that 

Missouri.  —  Burns'  Anno.  Prac.  Code  is  impleaded  before  any  of  the  justices 

(i8g6),  §§  541-550,  729.  941.  943.  doth  allege  an  exception  praying  that 

Montana.  —  Code   Civ.    Proc.    (1895),  the  justice  will  allow  it,  which,  if  they 

§§   1141,    1150-1158,  1172;    Pen.     Code  will  not  allow,  if  he  that  allege  the  ex- 

(1895),  §§  2170-2176.  ception   do  write   the   same   exception 

Nebraska.  —  Comp.   Stat.    (1897),  §§  and  require  that  the  justices  will  put 

2497yi  5883,  5884,  6179,  651 1,  7208,  7243.  their  seals  for  a  witness,  the  justices 
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shall  so  do,  and  if  one  will  not,  another 
of  the  company  shall,  and  if  the  king, 
upon  complaint  made  of  the  justice, 
cause  the  record  to  come  before  him, 
and  the  same  exception  be  not  found 
in  the  roll,  and  the  plaintiff  show  the 
exception  written  with  the  seal  of  the 
justice  put  thereto,  the  justice  shall  be 
commanded  that  he  appear  at  a  certain 
day,  either  to  confess  or  deny  his  seal, 
and  if  the  justice  cannot  deny  his  seal, 
they  shall  proceed  to  judgment  ac- 
cording to  the  same  exception  as  it 
ought  to  be  allowed  or  disallowed." 
Ned  V.  State,  7  Port.  (Ala.)  187;  People 
V.  Torres,  38  Cal.  141;  Coffin  v.  Mc- 
Clure,  23  Ind.  356;  Vicksburg,  etc.,  R. 
Co.  V.  Ragsdale,  51  Miss.  447;  Van 
Buren  v.  State,  24  Miss.  512;  Garth  v. 
Caldwell,  72  Mo.  622;  Consaul  v. 
Lidell,  7  Mo.  250;  Moline,  etc., 
Co.  V.  Curtis,  38  Neb.  520;  Hopkins  v. 
Scott,  38  Neb.  661;  Dunbar  J'.  Hollins- 
head,  10  Wis.  505.  And  as  the  statute 
of  Westminster  did  not  apply  to  crimi- 
nal cases,  the  right  to  bills  of  excep- 
tions in  such  cases  depends  entirely 
upon  legislative  enactment.  Fielden 
V.  People,  128  111.  595;  State  v.  Wilgus, 
32  Kan.  126;  Mayhew  v.  Soper,  10  Gill 
&  J.  (Md.)  366;  Proprietary  v.  King,  i 
Har.  &  M.  (Md.)  83;  Queen  v.  State,  5 
Har.  &  J.  (Md.)  232;  Barth  v.  Rosen- 
feld,  36  Md.  604;  Dulany  v.  State,  45 
Md.  99;  People  v.  Vermilyea,  7  Cow. 
(N.  Y.)  108;  People  v.  Bodine,  i  Den. 
(N.  Y.)2'i>i\Exp.  Barker,  7  Cow.  (N.  Y.) 
143;  Haines  v.  Com.,  99  Pa.  St.  410. 

The  province  of  the  bill  is  not  only  to 
bring  upon  the  record  facts  which 
would  not  otherwise  appear,  but  also 
the  rulings  of  the  court  on  questions 
of  law,  and  the  exceptions  to  them,  in 
order  to  have  them  reviewed  in  the 
supreme  court.  Green  v.  State,  38 
Ark.  304;  Kirksey  v.  Cole,  47  Ark. 
504- 

The  bill  of  exceptions  differs  from 
case  made  in  that  the  object  of  the 
former  is  to  bring  upon  the  record  for 
review  a  decision  of  the  court  upon  a 
matter  of  law  which  the  record  would 
not  otherwise  show;  in  which  case  it 
must  be  reduced  to  writing,  allowed, 
signed,  and  filed  at  the  term  the  de- 
cision complained  of  is  made.  It  is 
not  correct  practice  to  set  out  the 
pleadings  in  the  action  in  the  bill  of 
exceptions,  nor  should  the  judgment 
or  orders  of  the  court  be  embraced  in 
it.  The  purpose  of  a  case  made  is 
otherwise.  The  case  may  be  settled, 
signed,  and  filed  beyond  the  trial  term 


and  in  vacation;  but  it  must  be  com- 
plete in  itself  and  not  depend  upon 
pleadings  or  orders  of  the  court, 
neither  referred  to  nor  incorporated 
therein.  It  is  to  contain  matters  of 
record  as  well  as  proceedings  not  en- 
tered on  the  record.  It  must  embody 
a  statement  of  so  much  of  the  issue, 
proceedings  and  evidence,  or  other 
matters  in  the  action,  as  may  be  neces- 
sary to  bring  to  the  notice  of  the  court, 
from  an  examination  of  the  paper  set- 
tled and  authenticated  as  the  case 
made,  the  errors  complained  of.  Shu- 
maker  V.  O'Brien,  19  Kan.  476. 

Form  of  Bill.  —  The  rules  relating  to 
the  bill  (see  supra,  this  note)  vary  with 
reference  to  the  form  of  the  bill.  Thus, 
in  Ohio,  "  bills  of  exceptions  must  be 
printed  or  written  in  a  plain,  legible 
hand,  upon  but  one  side  of  the  paper. 
Each  page  must  be  numbered,  and 
there  must  be  marginal  references  to 
the  important  parts  relied  upon.  Each 
bill  of  exceptions  must  contain  a  full 
index;  must  have  a  pasteboard  or  other 
substantial  cover,  and  in  no  case  shall 
it  be  folded  or  rolled.  Any  failure  to 
comply  with  these  requirements  will  be 
deemed  sufficient  reason  for  disregard- 
ing, or  striking  from  the  files,  the  bill 
of  exceptions,  unless  good  reasons  be 
shown  for  such  failure."  Ohio  Cir.  Ct. 
Rules,  No.  I.  While  in  Arizona  and 
Texas,  "  no  particular  form  of  words 
shall  be  required  in  the  bill  of  excep- 
tions, but  the  objection  to  the  rulings  or 
action  of  the  court  shall  be  stated  with 
such  circumstances  or  so  much  of  the 
evidence  as  may  be  necessary  to  explain 
it  and  no  more,  and  the  whole  as  briefly 
as  possible." 

Arizona. — Rev.  Stat.  (1887),  §  824; 
Pen.  Code  (1887),  §  1734. 

Texas.  —  Rev.   Stat.  (1895),  art.  1361. 

And  in  general  it  may  be  said  that  a 
bill  of  exceptions  is  a  simple  history  of 
the  case  as  tried,  and  should  contain 
nothing  more  nor  less  than  the  facts  as 
they  appear  to  the  court  or  jury  from 
the  commencement  of  the  trial  until  the 
final  judgment  of  the  court.  But  all 
objections,  rulings  by  the  court,  and 
ex:eptions,  should  appear  in  the  body 
of  the  bill  under  their  proper  and  ap- 
propriate place,  and  will  not  be  con- 
sidered if  upon  separate  pieces  of  paper, 
filed  subsequent  to  verdict,  or  in  cases 
of  motion  for  new  trial,  or  in  arrest  of 
judgment  after  final  judgment.  Gal- 
laher  v.  State,  17  Fla.  370;  Coker  v. 
Hayes,  16  Fla.  368;  Reed  v.  State,  16 
Fla.  573.    But  while  the  statute  requires 
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the  bill  of  exceptions  to  be  approved 
and  signed  by  the  judge,  there  is  no 
rule  of  law,  or  decision,  that  requires 
the  bill  and  approval  of  the  judge  to  be 
written  on  the  same  sheet  of  paper,  if 
the  bills  are  made  out  on  separate  sheets 
or  slips  and  afterwards  attached  and 
fastened  together  with  pins  or  brads. 
If  the  bills  are  numbered  and  alluded 
to  in  the  judge's  approval,  such  would 
be  a  sufficient  approval  of  each  bill. 
Fitzpatrick  v.  State,  37  Tex.  Crim.  Rep. 
20 

In  every  case,  however,  the  fact  that 
the  bill  was  intended  as  a  bill  of  excep- 
tions must  be  clearly  shown,  either 
directly  or  by  implication.  Weems  v. 
Weems,  69  Ala.  104.  But  a  bill  of  ex- 
ceptions commencing  with  the  words 
"Be  it  remembered,"  etc.,  and  then 
including  various  proceedings  of  the 
court  below  and  rulings  to  which  the 
plaintiffs  in  error  excepted,  and  con- 
cluding with  the  following  words,  "the 
defendants  therefore  ask  that  this  their 
bill  of  exceptions  may  be  signed  by  the 
judge  and  made  a  part  of  the  record  in 
this  cause,  which  is  accordingly  done," 
although  the  certificate  of  the  judge 
immediately  following  certifying  to  the 
correctness  of  the  matters  briefly  set 
forth  in  the  foregoing  does  not  call  the 
paper  a  bill  of  exceptions,  nor  order 
that  it  be  made  a  part  of  the  record,  it 
will  still  be  considered  as  a  bill  of  ex- 
ceptions and  as  a  part  of  the  record. 
Williams  v.  Hersey,  17  Kan.  18. 

Entitling  Bill.  —  The  bill  need  not 
necessarily  be  entitled  in  any  court  or 
cause  when  it  is  regularly  certified  by 
the  clerk  as  pertaining  to  the  cause, 
etc.,  of  which  the  record  is  entitled. 
Gordon  v.  Parkar,  2  Smed.  &  M.  (Miss.) 
485.  But  the  court  and  county  in  which 
the  case  was  tried  must  be  stated  in  the 
bill.  English  v.  Bryan,  66  Ga.  574; 
McCandless  v.  Rodgers,  99  Ga.  636. 

Formal  Commencement.  —  A  bill  of 
exceptions  must  have  a  formal  com- 
mencement as  well  as  a  conclusion. 
Jenkins  v.  Wilson,  140  Ind.  544  (citing 
Johnson  v.  State,  65  Ind.  269;  Bement 
V.  May,  135  Ind.  664).  And  a  transcript 
of  the  evidence,  having  no  formal  com- 
mencement, although  concluding  in 
proper  form  and  signed  by  the  trial 
judge,  cannot  be  considered  as  a  bill  of 
exceptions.  Jenkins  v.  Wilson,  140 
Ind.  544. 

Parties.  —  All  the  defendants  in  error 
must  be  named  in  the  bill,  and  where 
they  are  set  out  as  "^.  W.  Wheeler,  C. 
C.  Sheppard,  H.  Elan  and  others,"  the 


writ  of  error  will  be  dismissed.    Came- 
ron V.  Sheppard,  71  Ga.  781. 

If  appeal  is  taken  by  both  parties, 
they  may  join  in  one  bill  of  exceptions 
or  file  separate  bills.  Jungeman  v. 
Joseph  Schnaider  Brewing  Co.,  38  Mo. 
App.  458.  And  in  Colorado,  exceptions 
taken  at  different  terms  may  be  em- 
bodied in  the  same  bill.  Packard  z>. 
Spellings,  3  Colo.  109. 

Matters  not  of  record  only  should  be 
inserted  in  the  bill.  New  Orleans,  etc., 
R.  Co.  V.  Albritton,  38  Miss.  242,  75  Am. 
Dec.  106,  note;  Jones  v.  Jones,  42  Ala. 
218;  Kirksey  v.  Cole,  47  Ark.  504; 
Hunter  v.  Hatfield,  68  Ind.  416;  White 
County  V.  Karp,  90  Ind.  236;  Waller 
V.  Waller,  76  Iowa  513;  McNeil  v.  Home 
Ins.  Co.,  30  Mo.  App.  306;  Stanley  v. 
Smith,  15  Oregon  505;  Taylor  z/.  Lucas, 
43  Wis.  155.  But  in  Mississippi,  the 
fact  that  the  verdict  or  judgment,  or 
any  motion  or  matter  of  record,  is  cer- 
tified to  the  supreme  court  in  the  bill 
of  exceptions,  instead  of  in  the  record 
distinct  from  the  bill,  shall  not  cause 
such  matter  to  be  disregarded,  but  it 
shall  have  the  same  effect  as  if  con- 
tained in  the  record  apart  from  the  bill. 
Miss.  Anno.  Code  (1892),  §  4357. 

As  to  what  is  or  is  not  a  part  of  the 
record,  see  as  follows:  Cook  v.  Hughes, 
I  Colo.  51;  Filley  v.  Cody,  4  Colo.  542; 
Wilson  V.  McDowell,  65  111.  522;  Van 
Cott  V.  Sprague,  5  111.  App.  99;  Roberts 
V.  Leon  Loan,  etc.,  Co.,  63  Iowa  76; 
State  V.  Carr,  37  Kan.  421;  State  v. 
Spengler,  74  Miss.  129;  Ballinger's 
Anno.  Codes  &  Stat.  Wash.  (1897),  § 
5064;  Taylor  v.  Lucas,  43  Wis.  155; 
Tubbs  V.  Doll,  15  Wis.  640;  Cornell  v. 
Davis,  16  Wis.  686;  Cord  v.  Southwell, 
15  Wis.  211;  Weeks  v.  School  Dist. 
No.  6,  8  Wis.  166;  Sayre  v.  Langton,  7 
Wis.  214. 

Immaterial  matters  should  not  be 
stated,  and  such  facts  only  should  be 
inserted  as  will  show  the  appellate 
court  the  circumstances  upon  which  a 
point  of  law  is  raised.  Weems  v. 
Weems,  69  Ala.  104;  Arizona  Sup.  Ct. 
Rules,  No.  3;  Denley  v.  Edwards,  i 
Ark.  437;  Wetherbee  v.  Carroll,  33  Cal. 
549;  Carey  v.  Giles,  10  Ga.  i;  School 
Trustees  v.  Welchley,  19  111.  64;  Finch 
V.  Karste,  97  Mich.  20;  Muirhead  v. 
Muirhead,  8  Smed.  &  M.  (Miss.)  211; 
Wallace  v.  Boston,  10  Mo.  660;  Diet- 
richs  V.  Lincoln,  etc.,  R.  Co.,  12  Neb. 
225;  Dodge  V.  State,  24  N.  J.  L.  455; 
Eaton  V.  Oregon  R.,  etc.,  Co.,  22  Ore- 
gon 497;  Renn  v.  Samos,  42  Tex.  104; 
Lees  V.  U.  S.,  150  U.  S.  476. 
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Grounds  of  Exception. — The  particular 
error  complained  of  must  be  stated  in 
the  bill.  Shelton  v.  St.  Clair,  64  Ala. 
565;  Crisman  v.  McDonald,  28  Ark.  8; 
Hoey  V.  Hoey,  36  Conn.  3S6;  Matter  of 
Page,  57  Cal.  23S;  Dibble  v.  Truluck, 
II  Fla.  135;  Anderson  v.  State,  72  Ga. 
98;  Ogletree  v.  Sharp,  72  Ga.  899;  Hays 
V.  Slade,  65  Ga.  570;  Eastman  v.  God- 
frey, 15  Kan.  341;  Tipper  v.  Com.,  i 
Mete.  (Ky.)  6;  Gray  v.  Thomas,  18  La. 
Ann.  412;  State  v.  Green,  36  La.  Ann. 
185;  Friar  v.  State,  3  How.  (Miss.)  422; 
Moore  v.  Miller,  59  Mo.  App.  14;  Pack- 
ard V.  Bergen  Neck  R.  Co.,  54  N.  J.  L. 
229;  Armstrong  v.  Clark,  17  Ohio  495; 
Conrow  v.  Schloss,  55  Pa.  St.  28;  Poult- 
ney  v.  Glover,  23  Vt.  328;  Harman  v. 
Lynchburg,  33  Gratt.  (Va.)  37;  Patton 
V.  Elk  River  Nav.  Co.,  13  W.  Va.  260; 
Cutler  V.  Hurlbut,  29  Wis.  152.  And 
it  must  appear  by  whom  the  exception 
was  taken.  Shedd  v.  Dalzell,  30  111. 
App.  356.  That  objection  was  made 
at  the  proper  time.  Rives  v.  McLosky, 
5  Stew.  &  P.  (Ala.)  330;  Tuten  v.  Gazan, 
18  Fla.  751;  Reed  v.  State,  16  Fla.  573; 
State  z/.  Dufour,  31  La.  Ann.  804;  Allen 
V.  Mansfield,  82  Mo.  688;  State  v.  Dod- 
son,  4  Oregon  64;  Supreme  Command- 
ery  Knights  v.  Rose,  62  Tex.  321; 
Borah  v.  Martin,  2  Pin.  (Wis.)  401. 
That  exceptions  were  properly  taken. 
Crisman  v.  McDonald,  28  Ark.  8;  Sig- 
ment  v.  State,  34  Ark."  420;  Hughes  v. 
Richter,  60  111.  App.  616;  Pence  v.  State, 
no  Ind.  95;  Leverich  v.  State,  105  Ind. 
277;  Reed  v.  Com.,  7  Bush  (Ky.)  641; 
Burns  v.  Com.,  3  Mete.  (Ky.)  14;  Rug- 
gles  V.  Coffin,  70  Me.  468;  Cecil  Bank 
V.  Heald,  25  Md.  562;  Smith  v.  Colby, 
136  Mass.  562;  Turner  z/.  Grand  Rapids, 
20  Mich.  390;  Harris  v.  Planters'  Bank, 
7  How.  (Miss.)  346;  Messerly  v.  Hull, 
60  Mo.  App.  132;  Spurgeon  v.  West,  23 
Mo.  App.  42;  Davis  v.  State,  75  Tex. 
420;  Powell  V.  Tarry,  77  Va.  250;  Sauk- 
ville  V.  Grafton,  68  Wis.  192;  Suther- 
land V.  Round,  57  Fed.  Rep.  467; 
Pacific  Express  Co.  v.  Malin,  132  U.  S. 
531.  And  that  the  error  was  to  the 
prejudice  of  the  party  excepting.  Gaf- 
field  V.  Scott,  33  111.  App.  318;  Eastman 
V.  Godfrey,  15  Kan.  341;  Tipper  v. 
Com.,  I  Mete  (Ky.)6;  Rock  v.  Indian 
Orchard  Mills,  142  Mass.  522;  State  v. 
Cowan,  7  Ired.  L.  (29  N.  Car.)  239. 

Assignment  of  Errors.  —  Where  the 
statute  or  rules  of  court  do  not  so  re- 
quire it,  the  bill  need  not  contain  an 
assignment  of  errors.  Reay  v.  Butler, 
69  Cal.  572.  Such  assignment  is  re- 
quired by  Mich.  Cir.  Ct.  Rules,  No.  47. 
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Statement  of  Evidence.  —  When  the 
question  to  be  reviewed  depends  upon 
the  evidence,  it  must  be  stated.  New- 
mark  V.  Marks,  (Arizona,  1890)  28  Pac. 
Rep.  960;  Bergundthal  v.  Bailey,  15 
Colo.  257;  Valentine  v.  State,  77  Ga. 
470;  Garrity  v.  Hamburger  Co.,  35  111. 
App.  309;  Shewalter  v.  Bergman,  132 
Ind.  556;  Brown  v.  Williams,  34  Neb. 
378;  Schneider  v.  Tombling,  34  Neb. 
661;  Hall  V.  Reed,  17  Ohio 498;  Charles 
Baumbach  Co.  v.  Gessler,  82  Wis.  231; 
Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S. 
593.  But  the  bill  need  contain  only  so 
much  of  the  evidence  as  is  necessary 
to  present  the  questions  of  law  upon 
which  exceptions  were  taken. 

Arkansas. — Supreme  Ct.  Rules,  No. 
13- 

California.  —  Code  Civ.  Proc.  (1897), 
§  648;  Pen.  Code  C1897),  §  1175. 

District  of  Columbia.  —  Ct.  of  App. 
Rules,  No.  5,  §  4. 

Idaho.  —  Rev.  Stat.  (1887),  §  7945. 

Indiana.  —  Horner's  Stat.  (i8g6),  i5§ 
627,  1848. 

Kansas.  —  Gen.  Stat.  C1897),  c.  95,  § 
313- 

Kentucky. — Bullitt's  Civ.  Code  (1895), 
§335- 

Maryland. —  Ct.  of  App.  Rules,  No.  5. 

Michigan.  —  Cir.   Ct.   Rules,  No.  47. 

Nevada.  —  Gen.   Stat.  (1885), •§  4304. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
"44,  S  123,  p.  2574,  §  244. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5299. 

Oklahoma. — Stat.  (1893),  §  5265. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  232. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  5081,  7446. 

Utah.  —Rev.  Stat.  (1898),  $5  3284. 

Wiscotisin.  —  Stat.  (1898),''  §  2873 
{citing  Cir.  Ct.  Rules,  No.  24). 

Wyomi7ig.  —  Rev.  Stat.  (1887),  §  2647, 

And  in  Arizona  and  Texas,  where  the 
statement  of  facts  contains  all  the  evi- 
dence requisite  to  explain  a  bill  of  ex- 
ceptions, it  shall  not  be  necessary  to 
set  out  the  evidence  in  the  bill,  but  it 
shall  be  sufficient  to  refer  to  the  same 
as  it  appears  in  the  statement  of  facts. 

Arizona.  —  Rev.  Stat.  (1887),  §  825;. 
Pen.  Code  (1887),  §  1735. 

Texas.  —  Rev.  Stat.  (1895),  art.   1362. 

And  as  a  general  rule  the  evidence 
may  be  stated  in  narrative  form,  and 
not  in  the  form  of  questions  and  an- 
swers. Cohen  v.  Wallace,  107  Cal.  133; 
Chicago,  etc.,  R.  Co.  v.  Rockford,  etc., 
R.  Co.,  72  111.  34;  Grisell  v.  Noel  Bro'& 
Flour-Feed  Co.,  9  Ind.  App.  251;  Welch 
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V.  Palmer,  85  Mich.  310;  Forsyth  v. 
Matthews,  14  Pa.  St.  103.  Or  the  bill 
may  state  what  the  evidence  tended  to 
establish.  Cohen  v.  Wallace,  107  Cal. 
133.  Yet  there  are  frequent  instances 
where  neither  of  these  methods  would 
be  held  proper  and  adequate  to  ex- 
press what  a  witness  has  said.  In 
such  a  case,  it  is  necessary  to  state  the 
evidence  by  question  and  answer,  al- 
though not  strictly  required  for  the 
purpose  of  pointing  an  exception,  but 
to  lay  before  the  court  the  exact  state- 
ment of  the  witness;  and  it  must  be 
left  largely  to  the  discretion  and  judg- 
ment of  the  trial  judge,  when  settling 
the  bill,  to  determine  the  proper  method 
to  be  pursued  in  any  given  case.  Cohen 
V.  Wallace,  107  Cal.  133. 

Where  a  review  of  all  the  testimony 
given  is  necessary  to  enable  the  court 
to  determine  the  questions  raised,  the 
evidence  should  all  be  incorporated  in 
the  bill.  Buckmaster  v.  Cool,  12  111. 
74;  Hopkins  v.  Dowd,  li  Ark.  627; 
Sparling  v  Conway,  6  Mo.  App.  283. 
Examples  of  such  cases  are  an  excep- 
tion to  the  ruling  of  the  court  in  taking 
or  refusing  to  take  the  case  from  the 
jury.  Finch  v.  Karste,  97  Mich.  20; 
Atterberry  v.  Portland,  etc.,  R.  Co.,  18 
Oregon  85;  Collins  v.  Breen,  75  Wis. 
^06;  Texas,  etc.,  R.  Co.  v.  Cox,  145  U. 
S.  593.  Exception  to  the  granting  of  a 
nonsuit.  Hobbs  v.  Longstreet,  72 
Ga.  8g8.  Where  motion  for  nonsuit  is 
refused.  Coston  v.  Coston,  66  Ga.  382. 
Where  motion  to  vacate  judgment  is 
overruled.  Caruthers  v.  Niblack,  73 
111.  App.  197.  Where  there  is  a  con- 
troversy as  to  the  weight,  effect  or  ad- 
missibility of  the  evidence.  Knowlton 
V.  Culver,  2  Pin.  (Wis.)  243.  And  the 
substance  of  the  evidence  is  not  suffi- 
cient where  all  the  evidence  is  required. 
Pittsburgh,  etc.,  R.  Co.  v.  Probst,  30 
Ohio  St.  104;  Blankenship  v.  North 
Missouri  R.  Co.,  48  Mo.  376;  Gulf,  etc., 
R.  Co.  V.  Washington,  49  Fed.  Rep.  347. 

But  where  facts  are  admitted,  a  state- 
ment that  evidence  tended  to  prove 
■certain  facts  is  sufficient.  Proctor  v. 
Cole,  66  Ind.  579.  And  where  evidence 
is  submitted  in  an  agreed  case,  it  is  not 
necessary  to  embody  it  in  the  bill. 
McGonnigle  v.  Arthur,  27  Ohio  St.  251. 
And  a  bill  is  sufficient  which  contains 
all  the  evidence  given  at  the  former 
suit,  although  it  does  not  purport  to 
contain  all  the  evidence  in  the  case, 
where  the  defense  set  up  is  a  former 
adjudication  between  the  same  parties. 
Howell  V.  Goodrich,  69  111.  556, 
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Exhibits  must  be  incorporated  and 
be  properly  identified.  Page  v.  North- 
western Brewing  Co.,  54  111.  App.  157; 
Legnard  v.  Rhodes,  51  111.  App.  477; 
Roy  V.  Galloway,  54  111.  App.  610; 
Harris  v.  Brain,  33  111.  App.  510;  Hur- 
sen  V.  Lehman,  35  111.  App.  489.  But 
they  may  precede  or  follow  the  certifi- 
cate and  signature  of  the  judge,  if  so 
identified  with  the  bill  as  to  show  con- 
clusively that  they  were  the  exhibits 
submitted  to  the  trial  court.  Hughes 
V.  Bell,  157  111.  655  (reversing  Hughes 
V.  Bell,  55  111.  App.  379). 

Where  all  the  evidence  must  be  set 
out  in  the  bill,  there  must  be  a  state- 
ment in  the  bill  itself  that  it  contains  all 
the  evidence.  Ayers  v.  Roper,  in  Ala. 
651;  Doe  V.  Godwin,  30  Ala.  242;  Flem- 
ing V.  Ussery,  30  Ala.  2S2;  Seifrath  v. 
State,  35  Ark.  412;  Bowden  v.  Spell- 
man,  59  Ark.  251;  Hibbard  v.  Kirby, 
38  Ark.  102 ;  Poundstone  v.  Holt,  5 
Colo.  App.  66;  Bailey  v.  Clark,  6  Fla. 
516;  Mt.  Vernon  v.  Lee,  36  111.  App.  24; 
Robertson  v.  Morgan,  38  111.  App.  138; 
Peoria,  etc.,  R.  Co.  v.  Mclntire,  39  111. 
298;  Illinois  Cent.  R.  Co.  v.  Garish,  39 
111.  370;  Miller  v.  Metzger,  16  111.  390; 
Poppers  V.  Hynes,  60  111.  App.  448; 
Fellenzer  v.  Van  Valzah,  95  Ind.  128; 
Coffin  V.  McClure,  23  Ind.  356;  Redden 
V.  Covington,  29  Ind.  118;  Burdick  v. 
Hunt,  43  Ind.  381;  Sparks  v.  Heritage, 
45  Ind.  66;  State  v.  Parsons,  7  Nev.  57; 
Pittsburg,  etc.,  R.  Co.  v.  Probst,  30 
Ohio  St.  104;  Walter  A.  Wood  Mowing, 
etc.,  Co.  V.  Farnham,  i  Okla.  375;  State 
V.  Jackson,  9  Oregon  457;  Faulkner  v. 
Meyers,  6  Neb.  414;  Townsend  t.  Racine 
Bank,  7  Wis.  185;  Andrews  v.  Thayer, 
30  Wis.  228; Cunningham  v.  Gallagher, 
61  Wis.  170;  Collins  v.  Breen,  75  Wis. 
606;  Paine  v.  Smith,  32  Wis.  335;  Texas, 
etc.,  R.  Co.  V.  Cox,  145  U.  S.  593.  And 
if  the  bill  does  not  contain  all  the  evi- 
dence, a  mere  statement  to  the  effect 
that  it  does  is  not  sufficient.  Central 
Union  Telephone  Co.  v.  State,  no  Ind. 
203;  Hinkle  v.  Margerum,  50  Ind.  240; 
State  V.  Swarts,  9  Ind.  221. 

In  Bracken  County  Ct.  v.  Robertson 
County  Ct.,  6  Bush  (Ky.  )74;  Garrott 
V.  Ratliff,  83  Ky.  384,  however,  it  is  held 
not  absolutely  necessary  to  close  the  bill 
with  the  words  "  and  this  was  all  the 
evidence,"  although  it  is  better  practice. 
See  also  Silvey  v.  Summer,  61  Mo.  253. 

If  the  bill  shows  by  reasonable  con- 
struction that  it  contains  all  the  evi- 
dence, it  is  sufficient.  Everett  v. 
Clements,  9  Ark.  480;  Robinson  v. 
Hartridge,  13  Fla.  501;  Peck  v.  Louis- 
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ville,  etc.,  R.  Co.,  loi  Ind.  366;  Hitch- 
cock V.  Burgett,  38  Mich.  501 ;  Yates  v. 
State,  10  Yerg.  (Tenn.)  549;  Waldron  v. 
Waldron,  15  U.  S.  Supreme  Ct.  383. 

In  Everett  v.  Clements,  9  Ark.  480,  a 
bill  was  held  to  sufficiently  show  that  it 
included  the  evidence  which  stated 
"  that  the  appellees  to  support  the 
issues  on  their  part,  read  to  the  jury  the 
three  notes  sued  on,"  and  "  that  the  de- 
fendant to  establish  payment  of  said 
notes  introduced,"  etc.,  naming  several 
witnesses  and  detailing  the  testimony 
of  each,  and  "no  further  testimony 
being  offered,  plaintiff  asked  the  fol- 
lowing instructions  and  concluded  by 
praying  that  this  bill  of  exceptions  con- 
taining all  the  facts  of  the  case  be 
signed." 

"  This  was  all  the  evidence  intro- 
duced upon  the  trial  of  the  cause  "  is 
sufficient,  it  being  the  equivalent  of 
"  this  was  all  the  evidence  given  in  the 
cause,"  it  being  no  longer  absolutely 
necessary  that  the  latter  language  be 
used.  Jones  v.  Layman,  123  Ind.  569; 
Stair  V.  Richardson,  108  Ind.  429; 
Beatty  v.  O'Connor,  106  Ind.  81.  And 
a  bill  setting  out  the  evidence  intro- 
duced by  the  parties  and  concluding 
"  whereupon  the  case  was  submitted  " 
was  held  sufficient.  Leggett  v.  Grim- 
mett,  36  Ark.  500.  And  so  of  "This  is 
all  the  evidence  given  on  the  trial." 
Gay  V.  De  Werff,  17  111.  App.  417;  Long- 
worth  V.  Higham,  89  Ind.  352.  And 
that  "  the  foregoing  constitutes  the  sub- 
stance of  all  the  evidence  introduced 
by  the  parties  on  the  trial "  was  held 
sufficient  in  Gardner  v.  Chicago,  etc., 
R.  Co.,  17  111.  App.  262.  And  a  bill 
was  held  to  sufficiently  show  that  it  in- 
cluded all  the  evidence  which  stated 
that  "  upon  the  foregoing  evidence  and 
admissions  the  written  vouchers  on  file 
and  on  no  other  evidence  "  court  ren- 
dered its  decree.  Ivey  v.  Coleman,  42 
Ala.  409.  But  a  bill  professing  to  give 
an  outline  of  all  the  testimony  is  not 
sufficient,  this  statement  not  being 
equivalent  to  the  statement  that  the 
bill  contains  the  substance  of  the  testi- 
mony. Buckmaster  z/.  Cool,  12  111.  74. 
Nor  is  a  statement  that  the  evidence 
was  conflicting  and  tended  to  show  the 
facts  respectively  claimed  by  the  parties 
in  the  pleadings.  Beaven  v.  Phillips, 
83  Ky.  90.  Nor  that  the  bill  contained 
the  substance  of  the.evidence.  Burling- 
ton Gas  Light  Co.  v.  Green,  21  Iowa  335. 
And  a  statement  "  that  such  testi- 
mony was  offered  "  is  not  equivalent  to 
the  statement  that  such  testimony  was 


given.  Peck  v.  Louisville,  etc.,  R.  Co., 
loi  Ind.  366;  Baltimore,  etc.,  R.  Co.  v. 
Barnum,  79  Ind.  261;  American  Ins. 
Co.  V.  Gallahan,  75  Ind.  168;  Woollen 
V.  Wishmier,  70  Ind.  108;  Goodwine  v. 
Crane,  41  Ind.  335. 

In  some  states,  where  the  evidence  is 
required  in  full,  the  judge  is  required 
to  certify  that  the  bill  contains  all  the 
evidence.  Grimley  v.  Donahue,  36  111. 
App.  550;  Bullitt's  Civ.  Code  Ky. 
(1895),  i^  339;  Faulkner  v.  Meyers,  6 
Neb.  414;  Charles  Baumbach  Co.  v. 
Gessler,  82  Wis.  231;  Muetze  v.  Tuteur, 
77  Wis.  236;  Daskam  v.  Beemer,  64 
Wis.  13;  Cunningham  v.  Gallagher,  61 
Wis.  170;  Andrews  v.  Thayer,  30  Wis. 
228.  And  see  Ballinger's  Anno.  Codes 
&  Stat.  Wash.  (1897),  §  5050.  But  in 
some  cases  this  certificate  has  been  held 
not  necessary,  where  the  bill  contains  a 
recital  that  it  contains  all  xhe  evidence. 
Hibbard  v.  Kirby,  38  Ark.  102;  People 
V.  Henkler,  137  111.  580;  McArter  v. 
Grigsby,84  Va.  159;  Edgell  z/.  Conaway, 
24  W.  Va.  747.  And  see  Erdall  v.  At- 
wood,  79  Wis.  i;  Reinke  v.  Wright,  93 
Wis.  368. 

The  certificate  of  judge  is  sufficient 
which  states  that  the  bill  of  exceptions 
contains  "  the  substance  of  all  the  tes- 
timony "  given  on  the  trial.  Townley 
V.  Chicago,  etc.,  R.  Co.,  53  Wis.  626. 
And  so  of  a  certificate  that  the  above 
and  foregoing  was  and  is  all  the  testi- 
mony given  on  the  trial  of  the  above 
entitled  action.  Muetze  v.  Tuteur.  77 
Wis.   236. 

Proviso  inserted  by  the  judge  that  he 
signed  the  bill  subject  to  revision  by 
counsel  of  the  adverse  party,  who  may 
insert  in  the  bill  all  evidence  that  is 
not  objected  to  by  the  other  party,  is  of 
no  effect.  Kirkwood  v.  Cairns,  44  Mo. 
App.  88. 

Signature.  — The  bill  must  be  settled 
and  signed  by  the  judge  before  whom 
the  cause  was  tried. 

Arkansas. — Turner  v.  Collier,  37 
Ark.  528. 

California. — Code  Civ.  Proc.  (1897), 
§^  649,  650;  Keller  v.  Lewis,  56  Cal. 
466. 

Colorado.  —  Mills' Anno.  Code  (1896), 
§  385;  Meyer  v.  Binkleman,  5  Colo. 
133;  De  La  Mar  v.   Hurd.  4  Colo.  442. 

Delaware.  —  Rev.  Stat.  (1893),  p.  850, 
c.  113-  ^  I. 

Idaho.  — '9.&V.  Stat.  (1887),  §  7944. 

Illinois. — Alley  7/.  McCabe,  147  111. 
410;  Nason  v.  Letz,  73  111.  371;  Chi- 
cago, etc.,  R.  Co.  V.  De  Marko,  51  111. 
App.  581;  Cline  v.  Toledo,  etc.,  R.  Co., 
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41  111.  App.   516;  Chicago,  etc.,  R 
V.  Benham,  25  111.  App.  248. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
629,  1S47;  Blizzard  v.  Riley,  83  Ind. 
300;  Clay  V.  Clark,  76  Ind.  161;  Aurora 
F.  Ins.  Co.  V.  Johnson,  46  Ind.  315; 
Eastes  v.  Daubenspeck,  4  Ind.  617. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Wagner,  ig  Kan.  335;  State  v.  Bohan, 
19  Kan.  28. 

Kentucky. — Bullitt's  Civ.  Code  (1895), 
§  337;  Tweedy  v.  Com.,  2  Mete.  (Ky.) 
378. 

Louisiana. — State  v.  Harris,  39  La. 
Ann.  228. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  7613;  Cir.  Ct.  Rules,  No.  47. 

Mississippi.  — Vicksburg,  etc.,  R.  Co. 
V.  Ragsdale,  51  Miss.  447;  Graves  v. 
Monet,  7  Smed.  &  M.  (Miss.)  45. 

Missouri.  — Klotz  v.  Perteet,  loi  Mo. 
213;  Garth  v.  Caldwell,  72  Mo.  622; 
Hoyt  V.  Williams,  41  Mo.  270;  Perkins 
V.  Bakrow,  39  Mo.  App.  331;  Sahlein  v. 
Gum,  43  Mo.  App.  315. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1155;  Pen. Code  (1895),  §  2171. 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
1084,  2497/,  5883. 

Nevada.  — Gen.  Stat.  (1885),  |§  3784, 

4303. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  204,  §  II. 

New  Jersey.  —  Gen.    Stat.    (1895),    p. 

2589,  §  333- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5302. 

Oklahoma. — Stat.  (1893),  §  5259. 

Oregon.  —  Hill's  Anno.   Laws  (1892), 

§  233- 

South  Dakota.  —  Dak.    Comp.    Laws 

(1887),  §§  5083,  7440. 

Tetinessee.  —  Code  (1896),  §  4693; 
Garrett  v.  Rogers,-  i  Heisk.  (Tenn.) 
321;  Sims  V.  State,  4  Lea  (Tenn.)  357; 
Jones  V.  Burch,  3  Lea  (Tenn.)  747. 

Texas. — Clitus  v.  Langford,  (Tex. 
Civ.  App.  1893)  24  S.  W.  Rep.  325. 

i/te/4.  — Rev.  Stat.  (1898),  §§  3287, 
3290. 

Virginia.  —  Code  (1887),  §  3385. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  5057,  5060. 

West  Virginia. — Code  (1891),  c.  39, 
§  48;  c.  131,  §  9;  c.  l6o,  §  I. 

Wisconsin.  —  Stat.  (1898),  §  2873; 
Bergenthal  v.  Fiebrantz,  48  Wis.  435; 
Leonard  v.  Warriner,  20  Wis.  41;  Con- 
ger V.  Chamerlain,  11  Wis.  187;  Bur- 
dick  V.  Briggs,  II  Wis.  126;  Riker  v. 
Schofield,  6  Wis.  367. 

Wyoming.  —  Rev.  Stat.  (1887),  §§ 
2649,  3473. 


Co.  United  States.  —  Rev.    Stat.   (1878),  § 


953- 

And  this  duty  cannot  be  delegated 
by  the  judge.  CuUiner  v.  Nash,  76  111. 
515;  Toledo,  etc.,  R.  Co.  v.  Rogers,  48 
Ind.  427;  Poteet  v.  Cabell  County,  30 
W.  Va.  58.  Even  by  agreement  of 
parties.  Thompson  v.  Seipp,  44  111, 
App.  515- 

Where  court  is  held  by  several 
judges,  the  presiding  judge  must  sign 
the  bill.  Hotchkiss  v.  Dalton,  46  Conn. 
467;  Small  V.  Haskins,  30  Vt.  172;  U.  S. 
Rev.  Stat.  (1878),  §  953.  But  in  Ohio 
all  the  judges  must  sign.  Wagner  v. 
Ziegler,  44  Ohio  St.  59  {following 
Shilito  V.  Thacker,  43  Ohio  St.  63). 
And  where  different  judges  preside  at 
different  stages  of  the  trial,  each  judge 
should  sign  the  bill  as  to  the  proceed- 
ings before  him.  Bullock  v.  Neal,  42 
Ark.  278;  Chicago,  etc.,  R.  Co.  v.  Mar- 
seilles, 107  111.  313;  Safford  v.  Knight, 
117  Mass.  281. 

Where  a  special  judge  is  appointed  to 
try  the  case,  it  is  held  in  some  stales 
that  he  must  sign  the  bill.  Watkins  v. 
State,  37  Ark.  370;  Lerch  v.  Emmett, 
44  Ind.  331.  While  in  Mississippi  it  is 
held  that  the  regular  circuit  judge  must 
sign.  Rankin  County  Sav.  Bank  v. 
Johnson,  56  Miss.  125.  And  similarly 
it  has  been  held  in  some  cases  that  a 
referee  should  sign  the  bill  in  cases 
tried  before  him.  Way  v.  Fravel,  61 
Ind.  162;  Carlson  v.  Beckman,  35  Neb. 
392;  State  V.  Gaslin,  30  Neb.  651.  While 
under  the  same  circumstances,  in  Wis- 
consin, it  is  held  that  the  judge  must 
sign  and  settle  the  bill.  Dougherty  v. 
Wisconsin  R.  Co.,  36  Wis. 402.  And  in 
Texas,  a  bill  of  exceptions  taken  in  a 
case  before  a  master  in  chancery  must 
be  approved  by  the  district  court  as 
well  as  by  the  master.  Ballard  v. 
McMillan,  5  Tex.  Civ.  App.  679. 

In  some  states,  when  the  judge's 
term  of  office  has  expired,  he  cannot 
sign  the  bill.  Sams  v.  King,  18  Fla. 
552;  Hays  V.  McNealy,  i6  Fla.  406; 
Bement  v.  May,  135  Ind.  664;  Finch  v. 
Travellers  Ins.  Co.,  87  Ind.  302;  Reed 
V.  Worland,  64  Ind.  216;  State  v. 
Weiskittle,  61  Md.  48;  Fulkerson  v. 
Honts,  55  Mo.  301.  As  a  general  rule, 
in  such  case  his  successor  in  office 
must  sign.  Cal.  Supreme  Ct.  Rules, 
No.  27;  Sams  v.  King,  18  Fla.  552; 
Hays  V.  McNealy,  16  Fla.  406;  Bement 
V.  May,  135  Ind.  664;  Finch  v.  Travel- 
lers Ins.  Co.,  87  Ind.  302;  Reed  v. 
Worland.  64  Ind.  216;  How.  Anno. 
Stat.    Mich.    (1882),  §   7613;  Mason  v. 
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a.  Exceptions  Based  on  Rulings  on  Motion.' 

(1)  To  Dismiss  or  Quash. 

Form  No.  8593.* 

(Title  of  court  and  cause  as  in  complaint,  )  tjh     c  -c         4.- 
'^  -^  J   ,       ..  X  y-v     \3  >•  Bill  of  Exceptions. 

declaration  or  petttion.y  \  ^ 


Phelps,  48  Mich.  126;  State  v.  Walls, 
113  Mo.  42.  But  where  the  attorney 
who  tried  the  case  becomes  the  succes- 
sor of  the  judge,  he  cannot  sign  the 
bill.     State  v.  Wofford,  iii  Mo.  526. 

In  other  states,  however,  the  judge 
may  sign  after  he  ceases  to  hold  office. 
See  as  follows: 

Idaho.— R&v.  Stat.  (1887),  §  4433. 

Nevada.  —  Gen.    Stat.  (1885),  §  4304. 

South  Dakota.  —  Dak.  Comp.  Laws 
(18S7),  §  5086. 

Utah.  —  Rev.  Stat.  (1898),  g  3290. 

IVisconsin.  —  Stat.  (1898),  §  2873; 
Hale  V.  Haselton,  21  Wis.  320. 

In  Florida^  where  the  judge  is  in- 
capacitated from  sickness  or  other 
cause,  the  bill  may  be  settled  by  the 
judge  of  another  circuit.  Bowden  v. 
Wilson,  21  Fla.  165.  In  Ohio,  under 
similar  circumstances,  any  judge  of  the 
same  district  may  sign  the  bill.  Bates' 
Anno.  Stat.  Ohio  (1S97),  §  5301.  And  in 
Nebraska,  the  clerk  may  settle  the  bill. 
Neb.  Comp.  Stat.  (1897),  §§  2497;}/,  5883. 

In  Maine,  the  parties  excepting,  or 
their  counsel,  as  well  as  the  presiding 
judge,  must  sign  the  bill.  Butler  v. 
Bangor,  67  Me.  385. 

Seal.  — In  some  states,  the  bill  must 
be  sealed  by  the  judge.  Haden  v. 
Brown,  22  Ala.  572;  Gates  v.  People, 
II  Colo.  292;  Reed  v.  Gates,  11  Colo. 
527;  Robinson  v.  L'Engle,  13  Fla.  482; 
Planing  Mill  Lumber  Co.  v.  Chicago, 
56  111.  304;  Sterling  v.  Grove,  56  111. 
App.  370;  Davis  z/.  Wilson,  2  Har.  &  J. 
{.\ld.)  345;  Forniquet  v.  Tegarden,  24 
Miss.  96;  Rankin  v.  Sanderson,  35 
Ohio  St.  482;  Thompson  v.  Backenstos, 
I  Oregon  17;  U.  S.  Rev.  Stat.  (1878),  § 
953.  While  in  others  the  bill  need  not 
be  sealed.  Snell  v.  Harrison,  104  Mo. 
158;  Williams  v.  Kitchen,  43  Mo.  App. 
338.  And  see,  generally,  the  list  of 
statutes  cited  supra,  p.  872. 

Amendments  to  the  bill  should  be  in- 
corporated therein.  McCall  v.  Walter, 
71  Ga.  287;  Killops  V.  Stephens.  66 
Wis.  571;  King  z/.  Farmington,  90  Wis. 
62.  And  must  precede  the  judge's 
certificate,  which  should  unmistakably 
refer  to  and  authenticate  the  bill  as  a 
whole;  and  where  the  amendments  fol- 


low the  certificate  the  court  will  exer- 
cise its  power  to  strike  out  the  bill  of 
its  own  motion.  King  v.  Farmington, 
90  Wis.  62. 

Entry  Upon  Journal.  —  An  entry  of 
the  allowance  and  signing  of  the  bill 
must  be  entered  upon  the  journal  of 
the  court  within  the  time  fixed  for  such 
allowance  and  signing.  Bates'  Anno. 
Stat.  Ohio  (1897),  §  5302.  And  where 
there  is  no  journal  entry  the  appellate 
court  will  not  consider  the  alleged  bill 
of  exceptions.  Heffner  v.  Moyst,  40 
Ohio  St.  112.  The  following  is  the 
form  of  entry  upon  journal,  to  wit: 

-'      ■  \  Allowance  of  Bill  of 

Ri^harPRoe.  \         Exceptions.   ^ 

A  bill  of  exceptions  having  this  day 
been  prepared  and  presented  to  the 
court  by  the  plaintiff  (or  defendant), 
the  same  was  allowed  and  signed  by 
the  court,  and  an  order  issued  that 
said  exceptions  be  filed  with  the 
pleadings  as  a  part  of  the  record  in 
this  cause,  but  not  spread  upon  the 
journal." 

1.  Bequisites  of  Bill  —  Generally.  — 
See  supra,  note  i,  p.  872. 

Exceptions  Based  on  Rulings.  — Where 
the  bill  is  based  on  exceptions  to  rulings 
of  the  court,  the  rulings  objected  to 
must  be  incorporated  in  the  bill.  Frank- 
lin V.  Madden,  77  Ga.  487;  Lusk  w.  Par- 
sons, 39  111.  App.  380;  Glidden  v. 
Dunlap,  28  Me.  379;  State  v.  Foot  You, 
24  Oregon  61;  Koenigs  v.  Jung,  73  Wis. 
179;  Reid  V.  Case,  14  Wis.  429;  Cord  v. 
Southwell,  15  Wis.  2H;  Williams  v. 
Holmes,  7  Wis.  168.  And  the  circum- 
stances of  the  rulings  complained  of 
must  be  stated.  Milliken  v.  Maund, 
no  Ala.  332.  And  the  exceptions  to 
rulings  must  be  incorporated.  Koe- 
gel  V,  Givens,  79  Mo.  77;  State  v.  Foot 
You,  24  Oregon  61;  Koenigs  v.  Jung, 
73  Wis.  179;  Reid  v.  Case.  14  Wis.  429; 
Cramer  v.  Hanaford,  53  Wis.  85;  Cord 
V.  Southwell,  15  Wis.  211. 

Precedents.  —  See  also  forms  in  Sloo 
V.  State  Bank,  2  111.  428;  Johnson  v. 
Com.,  29  Gratt.  (Va.)  796. 

2.  See,  generally,  supra,  note  I. 

3.  For  tiie  formal  parts  of  a  complaint. 
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Be  it  remembered  that  at  the  {stating  terni)  of  the  {stating  title  of 
court~)  holden  {stating place  of  holding  court^  in  {stating  city  or  town')  in 
the  county  of  {stating  county)  of  the  {stating  day)  of  {stating  month), 
A.  D.  \W8,  the  Hon.  fohn  Marshall,  judge  of  said  court,  presiding,  the 
above  entitled  cause  coming  on  to  be  tried,  the  following  proceed- 
ings were  had,  namely:* 

The  defendant  moved  the  court  to  dismiss  said  action,  said  motion 
being  as  follows,  to  wit:  {setting  out  the  motion  or  saying  "said  motion 
being  upon  the  following  grounds,"  stating  same),  which  motion  was 
overruled  (or  sustained)  by  the  court,  to  which  ruling  of  the  court 
the  defendant  (or  plaintiff)  by  his  counsel  then  and  there  duly 
excepted. 

Inasmuch  as  the  proceedings,  evidence,  objections,  instructions, 
rulings  and  exceptions  contained  in  the  foregoing  bill  do  not  appear 
on  record  in  this  cause,  I,  John  Marshall,  judge  of  said  court,  who 
presided  at  the  trial  of  said  cause,  after  due  notice  ^  being  given  to 
the  plaintiff  (or  defendant)  in  said  cause,  have  settled  and  signed  said 
bill  of  exceptions  and  ordered  that  the  same  be  made  a  part  of  the 
record  in  this  cause,  this  tenth  day  of  December,  iS97. 

John  Marshall, 
Judge  of  the  {stating  title  of  court)  Court. 

Form  No.  8594.* 

State  of  Illinois,  \  In  the  Circuit  Court  of  Greeiu  County,  February 
Greene  County,   j  Term,  a.  d.  i8.97. 

The  People  of  the  State  of  Illinois,  ) 

-   against  V  Bill  of  Exceptions. 

Richard  Roe.  ) 

Be  it  remembered  that  at  the  February  term  of  the  Circuit  Court 
in  and  for  the  county  of  Greene  in  the  state  of  Illinois  aforesaid,  the 
defendant,  upon  being  arraigned  and  before  submitting  any  plea  or 
taking  any  other  action  in  this  cause  by  his  counsel,  Oliver  Ellsworth, 
moved  that  the  indictment  in  the  above  entitled  cause  be  quashed 
on  the  following  grounds:  {Here  insert  the  grounds  on  which  said 
motion  was  made).  Upon  consideration  of  said  motion  by  the  court 
the  same  was  overruled,  to  which  ruling  the  defendant  then  and  there 
excepted,  and  inasmuch  as  the  said  matters  set  forth  and  insisted 
upon  and  considered  by  the  court  do  not  appear  by  the  record,  the 
defendant  by  his  counsel  tenders  this  his  bill  of  exceptions  and  prays 
that  the  same  may  be  signed  and  sealed  by  this  court  and  made  a 
part  of  the  record  thereof  according  to  the  statute  in  such  case  made 
and  provided,  which  is  done  accordingly. 

John  Marshall,  Judge,     (seal) 

Dated  Xhis  fourteenth  day  of  March,  i897. 

petition  or  declaration   in   a  particular    of  notice  of  settlement  see  infra.  Forms 
jurisdiction    consult    the    titles     Com-     Nos.  8642  to  8645. 
PLAINTS,  vol.  4,  p.  1019;  Declarations,        2.  Illinois. — Starr  &  C.  Anno.  Stat, 
vol.  6,  p.  244.  (1896;,  c.  38,  par.  622,  c.  53,  par.  72,  c. 

1.  Notice  to  Adverse  Party. — For  forms     no,   par.  60.     See  also  supra,  note  i, 

p.  880. 
7  E.  of  F.  P.  —  56.  881  Volume  7. 
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Form  No.  8595. 
(Precedent  in  Spragins  v.  West  Virginia,  etc.,  R.  Co.,  35  W.  Va.  139.)' 

r-^     ^       f  ^z.     14      '  \  ss.     In  the  Circuit  Court  thereof. 
County  of  Charleston,    j 

Samuel  D.  Buck  and  Stith  B.  Spragins,  co-partners  ^ 
under  the  firm  name  and  style  of  Spragins,  Buck 

^^'■'  ^g^i^gt  )►  In  Assumpsit.  ]2 

The  West  Virginia  Central  and  Pittsburg  Railroad 
Company. 

Be  it  remembered  that  upon  the  calling  of  this  case  at  the  former 
term  of  this  Court,  the  defendant,  by  his  attorney,  appeared  only  for 
the  purpose  of  moving  to  quash  the  summons  in  this  cause,  and 
moved  to  quash  the  same  in  these  words,  to  wit:  (Jlere  was  itiserted 
a  copy  of  the  summons  and  the  sheriff's  return  indorsed  thereon^?  On 
the  ground  that  it  was  issued  the  5th  day  oi  August,  i889,  and  return- 
able the  same  day,  the  first  Monday  oi  August,  i889,  which  was  the 
5th  day  of  said  month,  to  which  motion  the  plaintiffs,  by  their  attor- 
ney, objected,  of  which  motion  the  court  took  time  to  consider  and 
at  this  term  of  the  court,  upon  argument,  it  appearing  to  the  court 
that  tlie  summons  was  returnable  on  the  day  of  its  date  and  issue, 
and  to  the  same  rules,  the  court  sustained  the  motion  of  defend- 
ant, and  quashed  the  summons  and  dismissed  the  case;  to  which 
action  and  ruling  of  the  convtthe plaintiff  excepted  and  tendered  this, 
his  bill  of  exceptions,  and  prayed  that  the  same  be  signed,  and 
enrolled,  which  is  accordingly  done. 

Joseph  T.  Hoke,     (seal) 

(2)  To  Require  Attorney  to  Show  Authority. 
Form  No.  8596.* 

(^Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 

The  defendant  (or  plaintiff^  moved  the  court  that  Jeremiah  Masony 

1.  In  this  case  it  was  held  that  the  6^  Co.,  of  a  plea  of  trespass  on  the  case 
circuit  court  erred  in  quashing  the  re-  in  assumpsit:  damages,  one  thousand 
turn  and  the  judgment  was  reversed,  dollars;  and  have  then  and  there  this 
See  also,  generally,  j«/ra,  note  I,  p.  880.  writ.     Witness:  yisAw  y.    Adams,    clerk 

2.  The  words  enclosed  by  []  will  not  of  our  said  court,  at  the  court-house  of 
be  found  in  the  reported  case,  but  have  Tucker  county,  the  5M  day  of  August, 
been  added  to  render  the  form  complete.  18^9,  and  in  the  lyth  year  of  the  state." 

3.  The  summons  was  in  the  following  The  sheriff's  rettim  indorsed  thereon 
words,  to  wit:  "Summons.  The  State  was  as  follows:  "  Executed  the  within 
of  West  Virginia,  to  the  sheriff  of  Tucker  summons  on  the  W.  Va.  C.  &"  P.  R.  R. 
county,  greeting:  You  are  hereby  com-  Co.  by  delivering  F.  K.  Ford,  a  depot 
manded  to  summon  The  West  Virginia  agent  of  said  company  in  the  actual 
Central  and  Pittsburg  Railroad  Company  employment  of  said  company,  in  the 
to  appear  at  the  clerk's  office  of  the  county  of  Tucker,  at  the  town  of  Par- 
Circuit  Court  of  Tucker  county,  at  sons,  a  station  of  said  company,  on  the 
rules  to  be  held  for  the  said  Court  on  ^th  day  of  August,  \Z8g,  the  president 
x)^^  first  Monday  of  August,  18^9,  to  an-  nor  any  of  the  directors,  officials  of  said 
swer  Samuel  D.  Buck  and  Stith  B.  company,  or  visitors  being  found,  a 
Spragins,  partners  in   trade  under  the  copy  hereof." 

firm  name  and  style  of  Spragins,  Buck        4.  See,  generally,  supra,  note  i,  p.  880. 
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who  appeared  as  attorney  for  the  plaintiff  (or  defendanf)  in  said 
cause,  be  required  to  show  his  authority  by  which  he  appeared  as 
such  attorney,  and  in  support  of  said  motion  defendant  (or  plaintiff^ 
filed  and  submitted  the  following  afifidavit,  to  wit:  {setting  out  the 
same),  which  motion  was  overruled  by  the  court,  to  which  ruling  the 
defendant  {ox  plaintiff),  by  his  counsel,  then  and  there  excepted  (or 
the  said  Jeremiah  Mason  filed  and  submitted  the  following  affidavit  show- 
ing his  authority,  inserting  copy  of  affidavit),  and  thereupon  the 
defendant  {ox plaintiff)  objected  to  the  ssad  Jeremiah  Mason  further 
appearing  as  attorney  for  said  plaintiff  (or  defendant)  on  the  follow- 
ing grounds,  to  wit:  (^Here  set  out  grounds  of  objection),  which  objec- 
tion was  overruled  by  the  court,  and  the  said  Jeremiah  Mason  was 
allowed  to  act  as  attorney,  to  which  ruling  of  the  court  the  defend- 
ant {ox plaintiff),  by  his  counsel,  then  and  there  duly  excepted. 
Inasmuch  {concluding  as  in  Eorjn  No.  8593). 

(3)  To  Strike  Out  Paragraphs  of  Pleading. 

Form  No.  8597. ' 

{Commencing  as  in  Form  No.  8593,  and  continuing  doivn  to  *.) 
The  defendant  (or  plaintiff)  filed  a  motion  to  strike  out  from  the 
plaintiff's  complaint  (or  defendant' s  answer)  the  third  paragraph 
thereof,  said  motion  being  as  follows,  to  wit:  {Here set  out  the  motion), 
which  motion  was  overruled  (or  sustained)  by  the  court,  to  which 
ruling  the  defendant  (or  plaintiff),  by  his  counsel,  then  and  there 
duly  excepted. 

Inasmuch  {concluding  as  in  Form  No.  8593). 

(4)  To  Make  New  Parties, 

Form  No.  8598.' 
{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
The  defendant  {ox  plaintiff)  moved  the  court  thaty^^«  Smith  and 
James  Jones  be  made  parties  to  the  above  entitled  action  as  plaintiffs 
(or  defendants)  on  the  following  grounds,  to  wit:  {setting  out  grounds 
or  saying  "  which  motion  was  as  follows:"  setting  out  motion),  and  in 
support  of  said  motion  the  defendant  (or //iz/«/z^)  filed  and  submitted 
the  following  affidavit:  {Here  set  out  the  same),  which   motion  was 
overruled  (or  sustained  or  overruled  as  to  the  said  John  Smith  and  sus- 
tained as  to  the  said  James  Jones,  and  the  said  John  Smith  was  ordered  to 
be  made  a  party  plaintiff  to  said  action),  to  which  ruling  of  the  court  the 
defendant  {ox plaintiff)  at  the  time  then  duly  excepted. 
Inasmuch  {concluding  as  in  Form  No.  8593). 

(5)  To  Amend  Pleading  During  Trial. 

Form  No.  8599.' 

{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
During  the  trial  of  the  above  cause   the  plaintiff  (or  defendant) 
moved  the  court  that  leave  be  granted  him  to  amend  his  complaint 

1.  See,  generally,  supra,  note  i,  p.  880. 
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(or  answer)  in  the  following  particulars:  (^Here  state  proposed  amend- 
ments)^ to  which  defendant  {or  plaintiff)  objected.  Said  motion  was 
sustained  by  the  court,  and  the  plaintiff  (or  defendant)  was  permitted 
to  make  said  diXX\&n6.vi\enX.?,  {or  the  court  overruled  said  fnotion  and  refusea 
to  permit  said  atnendments  to  be  fnade),  to  which  ruling  of  the  court  the 
defendant  {or plaintiff),  by  his  counsel,  then  and  there  excepted. 
Inasmuch  {concluding  as  in  Form  No.  859S). 

(6)  To  Dismiss  Appeal. 

Form  No.  8  6  o  c* 

{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
The  defendant  {or plaintiff)  moved  the  court  that  the  appeal  from 
the  justice's  court  in  said  cause  be  dismissed,  said  motion  being  as 
follows:  {Here  set  out  motion  or  say  "upon  the  following  grounds,  to 
wit,"  stating  them),  which  motion  was  overruled  (or  sustained)  by  the 
court,  to  which  ruling  of  the  court  the  defendant  (or plaintiff ),  by  his 
counsel,  then  and  there  duly  excepted. 

Inasmuch  {concluding  as  in  Form  No.  8593). 

(7)  To  Set  Aside  Default. 

Form  No.  86oi .' 

{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
Defendant  moved  the  court  that  the  default  taken  against  him  be 
set  aside,  the  said  motion  being  as  follows,  to  wit:  {Here  insert 
motion),  and  in  support  of  said  motion  defendant  filed  and  submitted 
the  following  affidavits:  {Here  insert  copies),  and  in  opposition  to  the 
said  motion  the  plaintiff  filed  and  submitted  the  following  affidavits: 
{Here  insert  copies),  which  motion  was  overruled  (or  sustained)  by  the 
court,  to  which  ruling  of  the  court  the  defendant  {or plaintiff),  by  his 
counsel,  then  and  there  excepted. 

Inasmuch  {concluding  as  in  Form  No.  8593). 

(8)  For  Change  of  Venue. 

Form  No.  8602.' 
{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *. ) 
Deienda.nt  {or  plaintiff )  moved  the  court  for  a  change  of  venue, 
said  motion  being  as  follows,  to  wit:   {Here  set  out  the  motion)^  and  in 
support  of  said  motion  filed  and  submitted  the  following  affidavit 
{Here  set  out  affidavit),^  which  motion  the  court  overruled   on    the 
following  grounds,   to   wit:    {stating  grounds,  or  say '■'■  •aW'iX.dXvi.t.d   and 
granted  a  change  of  venue"),  to  which  ruling  of  the  court  the  defend- 
ant {or plaintiff),  by  his  counsel,  then  and  there  duly  excepted. 
Inasmuch  {concluding  as  in  Form  No.  8593). 

1.  Proposed  Amendment. —  Where  leave  of  venue  must  be  incorporated  in  the 
to  amend  is  refused,  the  proposed  bill.  Estes  v.  Chesney,  54  Ark.  463; 
amendment  must  be  set  out  in  the  bill.  Christ  v.  People,  3  Colo.  394;  Haile  v. 
Pleasant  Hill  Bank  v.  Wills,  79  Mo.  Curry,  99  Ga.  618;  Lake  v.  Kellum,  99 
275.  Ga.  130. 

2.  See,  generally,  supra,  note  i,  p.  880.  4.  The  affidavits  in  support  of  the  ap- 

3.  The  petition  or  motion  for  change  plication   must   be  incorporated  in  the 
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(9)  For  Continuance.  ^ 
{a)  Ifi  General. 
Form  No.  8603." 

(^Commencing  as  in  Form  No.  8598,  and  continuing  down  to  *.) 
The  defendant  (or //a/>///^)  moved  the  court  to  grant  a  continu- 
ance of  said  cause,  and  filed  and  submitted  the  following  affidavits  in 
support  of  said  motion  (^Here  set  out  affidavits'^^  which  motion  the 
court  sustained,  and  granted  a  continuance  (or  overruled').,  to  which 
ruling  of  the  court  the  defendant  {ox plaintiff).,  by  his  counsel,  then 
and  there  duly  excepted. 

Inasmuch  (concluding  as  in  Form  No.  8593). 

Form  No.  8604. 

(Precedent  in  Jenks  v.  State,  39  Ind.  2.)* 
In  the  La  Grange  Circuit  Court,  December  Special  Term,  i870. 
The  State  of  Indiana 
against 
Stephen  Jenks. 

Be  it  remembered  that  on  the  10th  judicial  day  of  this  term  of  the 
court,  and  before  the  defendant's  counsel  had  closed  his  defence,  they 
stated  to  the  court  that  George  Rockwell '^dA  a  material  and  important 
witness  for  the  defence,  by  whom  they  expected  to  prove  the  facts 
set  forth  in  the  affidavit  oi  Mary  Jenks,  hereinafter  set  forth;  and 
that  since  the  opening  of  the  defence  the  said  Rockivell  had  been 
taken  seriously  ill,  and  that  they  would  ask  for  the  delay  of  the  trial 
until   the  szxA  Rockivell  s^ovXdi   so  far  recover  from  his  illness- as  to 

bill.     Clanton  v.   Coward,  67  Cal.  373;  declaration  be  struck  out  of  the  declara- 

Rulter  V.  Shumway,  16  Colo.  95;  Van-  tion,  saving   only    to    the  plaintiff  the 

druf  V.  Craig,  14  111.  394.  right  to  give  the  said  bill  of  exchange  in 

1.  Precedent.  —  In  People  v.  Pearson,  evidence  under  any  of  the  counts  in  the 

2    111.    473,    the    bill,    omitting    formal  declaration  applicable  to  the  said  bill  of 

parts,  was  as  follows:  exchange.     And   therefore   the    Court 

"Be  it  remembered  that  at  the  decided  that  the  motion  to  continue  the 
August  terin  of  the  Cook  Circuit  Court,  said  cause  be  sustained,  and  the  cross- 
held  at  the  Court  House  in  the  city  of  motion  be  overruled,  and  that  the  cause 
Chicago,  on  the  22d  day  of  August,  in  be  continued  at  the piaintiff  s  costs;  to 
the  year  one  thousand  eight  hundred  which  decision  the  plaintiff  excepted, 
and  thirty-eight,  came  the  defendant  and  tendered  to  the  said  Court  this  bill 
by  Arnold  &"  Ogden,  his  attorneys,  and  of  exceptions,  which  the  said  Court  has 
moved  the  Court  that  this  cause  be  signed  and  sealed,  according  to  the 
continued,  because  there  is  no  account  statute  in  such  case  made  and  provided, 
filed  in  the  general  accounts,  and  there-  John  Pearson,  (seal)  " 
upon  the  ?>a.id  plaintiff,  hy  Butterfeld  &'  2,  See,  generally,  supra,  note  i,  p. 
Collins,    came    and     made    his    cross-  880. 

motion  that  he  be  allowed  to  proceed  to        3.  The  affidavit  upon  which  motion  is 

trial  in  this  cause,  upon  the  written  in-  based  must  be  made  a  part  of  the  bill, 

strument  set  forth  in  the  frst  count  of  Cully  v.  People,  73  111.  App.  475. 
the  declaration,  and   hereby  abandons         4.  The   judgment  in    this   case    was 

all  right  to  give  in  evidence  under  the  reversed    in    the   appellate    court    and 

other  counts   given  in  the  declaration,  the  cause    remanded    for   a   new  trial, 

any  demand  except  the  bill  of  exchange  the    court    holding    that    it  was  error 

set  forth   in   the  said  ^rst  count  of  the  in   the   trial  court,  upon    the   evidence 

said  declaration,  and  hereby    consents  submitted,    to   refuse  to    postpone  the 

that   the    common    counts    in  the    said  trial.     See  also  Jw/ra,  note  i,  p.  880. 

885  Volume  7. 


8604.  EXCEPTIONS,  BILLS  OF.  8605. 

enable  him  to  appear  in  court  and  testify  as  a  witness  for  and  on 
behalf  of  defendant,  unless  the  prosecution  would  agree  that  if  the 
said  Rockiuell  should  appear  at  any  time  before  the  cause  should  be 
submitted  to  the  jury,  he  should  be  allowed  to  testify  in  such  cause, 
and  unless  the  State  would  further  agree  that  in  case  the  said  Rock- 
well should  not  be  able  to  appear  in  court  as  a  witness,  as  aforesaid, 
before  said  cause  should  be  ready  to  be  submitted  to  the  jury, 
then  the  defendant  should  have  the  same  right  to  move  the  court  for 
a  postponement  of  the  trial  that  he  would  have  had  if  the  motion 
had  not  been  made  before  the  close  of  said  defence,  and  with  like 
effect;  which  proposal  of  the  defendanfs  counsel  was  accepted  and 
agreed  to  by  the  counsel  for  the  State  in  open  court;  and  thereupon 
the  defence  closed,  except  as  to  the  testimony  of  said  Rockiuell,  and 
thereupon  the  State  introduced  her  rebutting  evidence;  and  when 
the  rebutting  evidence  on  the  part  of  the  State  was  closed,  to 
wit,  on  the  13th  day  of  said  term  of  said  court,  the  defendant  moved 
the  court  for  a  postponement  of  the  trial  of  said  cause  for 
a  period  of  eight  days,  and  in  support  of  said  motion  submitted  to 
the  court  a  subpoena  for  the  said  George  Rockwell,  and  the  return 
thereon,  which  subpoena  and  return  are  in  these  words:  {Here  are  set 
out  in  full  the  subpoena  and  return  of  the  sheriff  thereon,  and  the  affidavits 
of  Mary  /enks,  Avery  A.  Shelden,/.  D.  Farr  all  and  John  Morris'),  which 
motion  the  court  overruled,  and  refuses  to  delay  the  trial  of  said 
cause;  to  which  decision  of  the  court,  the  defendant,  by  counsel,  at  the 
time  excepts,  and  prays  that  this  his  bill  of  exceptions  may  be  signed 
and  sealed  and  made  a  part  of  the  record,  which  is  done  accordingly. 

(seal)  Hiram  S.  Tousley. 

December  13th,  iS70. 

(J?)  On  Account  of  an  Amendment  of  a  Pleading  During  Trial. 

Form  No.  8605.' 

{Commencing  as  in  For?n  No.  8593,  and  continuing  down  to  *.) 
During  the  trial  of  the  above  cause  the  court  permitted  the  plaintiff 
(or  defendant)  over  the  objection  of  defendant  {o'c  plaintiff)  to  amend 
his  complaint  (or  answer)  in  the  following  particulars:  {Here  set  out 
amendments),  and  thereupon  the  defendant  (or  plaintiff)  moved  the 
court  that  the  trial  of  said  cause  be  postponed  to  enable  defendant 
{or  plaintiff )  to  prepare  an  answer  (or  r^//v)  to  the  said  complaint 
(or  answer)  as  amended,  and  in  support  of  said  motion  defendant  (or 
plaintiff)  filed  the  following  affidavit  {setting  out  same).  Said  motion 
was  overruled  by  the  court,  to  which  ruling  of  the  court  defendant 
{or  plaintiff),  by  his  counsel,  at  the  time,  duly  excepted.  And  there- 
upon defendant  {or plaintiff)  moved  the  court  that  a  continuance  be 
granted  in  said  cause  until  the  next  term  of  this  court,  and  in  support 
of  said  motion  filed  affidavits  as  follows:  {setting  out  same),^  which 
motion  was  sustained  by  the  court,  and  a  continuance  granted  (or 
overruled  and  a  continuance  refused),  to  which  ruling  defendant  (or 
plaintiff),  by  his  counsel,  then  and  there  excepted. 
Inasmuch  {concluding  as  in  Form  No.  8593). 

1.  See,  generally,  supra,  note  i,  p.  880.         2.  See  supra,  note  3,  p.  885. 
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(10)  For  Leave  to  Open  and  Close  Argument. 
Form  No.  86o6.' 

{Commencing  as  in  Form  No.  8593,  and  continuing  dorvn  to  *.) 
The  defendant  (or //fl/«/z^)  moved  the  court  that  he  be  allowed  to 
open  and  close  in  the  said  cause  on  the  ground  that  the  burden  of 
the  issue  was  upon  him,  which  motion  was  overruled  by  the  court, 
and  the  plaintiff  (or  defendant)  was  permitted  to  open  and  close,  to 
which  ruling  of  the  court  defendant  (or //a/>///^),  by  his  counsel,  then 
and  there  excepted. 

Inasmuch  {concluding  as  in  Form  No.  8593). 

(11)  For  New  Trial.2 


1.  See,  generally,  supra,  note  i,  p.  88o. 

2.  Beqaisites  of  Bill —  Generally.  —  See 
supra,  note  i,  p.  872. 

Reasons  for  New  Trial.  —  The  bill 
must  contain  a  statement  of  the  reasons 
for  granting  a  new  trial.  Chiles  v. 
State,  45  Ark.  143;  Waggoner  v.  State, 
30  Ohio  St.  575;  Mullen  z^.  Reinig,  68 
Wis.  408. 

The  Motion.  —  In  some  cases  it  is  held 
that  the  motion  must  be  incorporated 
in  the  bill.  Schwartz  v.  Karlovsky,  51 
111.  App.  371.  And  also  that  it  was 
overruled.  French  v.  Hotchkiss,  60  111. 
App.  580;  Shedd  v.  Dalzell,  30  111.  App. 
356;  Daniels  v.  Shields,  38  111.  197. 
While  in  other  cases  it  is  held  unneces- 
sary to  incorporate  a  motion  in  the  bill. 
Johnson  v.  State,  43  Ark.  391  (overrul- 
ing^ Farquharson  v.  Johnson,  35  Ark. 
536;  Gaines  v.  Summers,  39  Ark.  482); 
Erskine  v.  Duffy,  76  Ga.  602;  Cox  v. 
Weems,  64  Ga.  165;  Mast  v.  Lockwood, 
59  Wis.  48. 

Affidavits.  —  Where  the  party  wishes 
to  rely  on  affidavits  used  in  support  of 
a  motion  for  a  new  trial,  he  must  pre- 
serve them  in  his  bill  of  exceptions  and 
thus  make  them  part  of  the  record. 
Cairo,  etc.,  R.  Co.  v.  Easterly,  89  111. 
156. 

Evidence.  —  The  bill  should  set  out  so 
much  of  the  evidence  as  may  be  neces- 
sary to  present  the  question  in  contro- 
versy in  a  proper  manner.  Dougherty 
V.  Whitehead,  31  Mo.  255.  Thus,  where 
the  motion  for  a  new  trial  is  based  on 
excessive  damages,  all  the  evidence 
must  be  stated.  Haw  v.  Waldron,  15 
Iowa  605;  Parsons  v.  Chapman,  il 
Iowa  294.  And  where  the  motion  is 
based  on  newly  discovered  evidence, 
the  bill  must  contain  hot  only  the  newly 
discovered  evidence,  but  also  the  evi- 


dence given  at  the  former  trial.  Sanders 
v.  Loy,  45  Ind.  229.  Where  exception 
is  to  a  ruling  granting  or  refusing  a 
new  trial  on  the  ground  that  the  verdict 
is  against  the  evidence,  all  the  evidence 
introduced  at  the  trial  must  be  set  out 
in  the  bill.  Ballentine  v.  State,  48  Ark. 
45;  Hightower  v.  Flanders,  69  Ga.  772; 
Schmidt  v.  Chicago,  etc.,  R.  Co.,  83  111. 
405;  Stout  f.  Woods,  79  Ind.  108;  Simp- 
son V.  Norton,  45  Me.  281;  Terry  v. 
Robins,  5  Smed.  &  M.  (Miss.)  291; 
Schroeder  v.  Rinehard,  25  Xeb.  75; 
Chamberlain  v.  Brown,  25  Neb.  434; 
Rosenthal  v.  Chisum,  i  N.  Mex.  633; 
Musser  v.  Chase,  2g  Ohio  St.  577. 

In  Kansas  Pac.  R.  Co.  v.  Twombly, 
2  Colo.  559,  it  is  said  that  the  evidence 
given  at  the  trial  and  the  instructions 
to  the  jury  are  necessary  to  a  correct 
understanding  of  the  rulings  of  the 
court  with  reference  to  a  motion  for  a 
new  trial.  But  in  Virginia  and  West 
Virginia  it  is  held  that  where  an  excep- 
tion is  taken  to  an  order  sustaining  or 
overruling  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  is  not  war- 
ranted by  the  evidence,  the  bill  should 
state  the  facts  appearing  to  the  court  to 
have  been  proved,  and  not  the  evidence 
adduced  at  the  trial.  Morgan  v.  Flem- 
ing, 24  W.  Va.  186;  State  v.  Baker,  33 
W.  Va.  319;  Pryor  v.  Kuhn,  12  Gratt. 
(Va.)  615. 

Exception  to  judgment  is  not  necessary 
when  exception  is  taken  to  overruling 
a  motion  for  a  new  trial.  Gulliher  v. 
Chicago,  etc.,  R.  Co.,  59  Iowa  416. 

Precedent.  —  In  Tritch  v.  Norton,  10 
Colo.  337,  the  bill,  omitting  formal 
parts,  was  as  follows: 

"Be  it  remembered  that  on,  to  wit, 
the  .?<?//<  day  oiMay,  .k.  d.  18^,  the  said 
cause  came  on  to  be  heard,  as  well  on 
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{a)  In  Getieral. 

Form  No.  8607  .* 
{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
And  thereupon  the  said  jury  under  said  instructions  returned  a 
verdict  for  said  plaintiff  (or  defendanf),  and  thereupon  the  said 
defendant  {pv plaintiff  ^,  by  his  counsel,  moved  the  court  to  set  aside 
the  verdict  of  the  jury,  and  to  grant  a  new  trial  in  this  cause,*  on 
the  following  reasons  filed  in  writing  with  said  motion:  (^Here  insert 
reasons  stated  for  a  new  trial^;  but  the  court  refused  to  grant  said 
motion,  and  gave  judgment  upon  the  verdict  as  rendered  by  the 
jury,  to  which  ruling  of  the  court  in  refusing  to  grant  said  motion 
the  defendant  (or plaintiff '),  by  his  counsel,  then  and  there  duly 
excepted. 

Inasmuch  {concluding  as  in  Form  No.  859S). 

Form  No.  8608.^ 

State  of  Illinois,  )  In  the  Circuit  Court   of  Greene  County,  February 
Greene  County.   [  Term,  a.  d.  i8P7. 

John  Doe      ) 

against       >  Bill'  of  Exceptions. 
Richard  Roe.  ) 

Beit  remembered  that  on  the  thirteenth  day  of  February,  a.  d.  i897, 
said  day  being  one  of  the  days  of  the  February  term  of  said  court,  in 
the  year  aforesaid,  the  above  entitled  cause  came  up  for  trial,  and  a 
jury  being  waived  and  the  respective  parties  agreeing  to  submit  the 
said  cause  to  the  court  for  determination  without  the  intervention  of 
the  jury,  t\\& plaintiff  ofiered.  in  evidence  a  certain  promissory  note,  in 
words  and  figures  following,  to  wit :  (Here  set  out  a  copy  of  the  note'). 

Upon  the  back  of  which  said  promissory  note,  at  the  time  when  the 
same  was  offered  in  evidence  as  aforesaid,  were  the  written  indorse- 
ments in  words  and  figures  following,  to  wit:  {Here  set  out  indorse- 
ments on  note),  to  the  introduction  and  reading  of  which  said  promis- 
sory note  and  the  indorsements  thereon  in  evidence  the  defendant, 
by  his  counsel,  then  and  there  objected,  which  objection  was  over- 
ruled by  the  court,  to  which  ruling  of  the  court  the  defendant  then 
and  there  excepted. 

The  plaintiff  then  called,  as  a  witness,  William  West,  who  being- 
duly  sworn,  testified  as  follows:    {Here  set  out  the  testimony  of  the  wit- 

issues  joined  between  the  plaintiffs  the  plaintiffs  herein,  and  the  said  Geo. 
herein  and  the  defendant,  George  Tritch,  Tritch,\nisiVor  otxheplaintiffs.  Where- 
as well  as  upon  the  other  issues  in  said  upon  said  defendant  Tritch  filed  his 
cause,  and  the  trial  of  said  cause  by  a  motion  for  a  new  trial  of  said  cause; 
jury  was  waived,  and  the  same  was  sub-  which  motion  was  overruled  by  the 
mitted  to  the  court,  and  upon  the  trial  of  court,  and  the  above  decree  rendered 
said  issues  the  following  facts  were  upon  the  findings,  to  which  the  defend- 
proven  {Here  were  set  out  in  detail,  by  ant  below  excepted." 
paragraphs,  the  facts  proven  at  the  trial),  1.  See,  generally,  supra,  note  2,  p.  887. 
and  the  foregoing  was  all  the  evidence  2.  Illinois.  —  Starr  &  C.  Anno.  Stat, 
introduced  in  said  trial,  and  were  all  the  (1896),  c.  38,  par.  622,  c.  53,  par.  72,  c. 
facts  proven  thereat.  And  thereupon,  no,  par.  60.  See  also  supra,  note  2, 
after  argument  by  counsel,  the  court  p.  887.  This  form  is  based  on  the 
did  find  the  issues  joined  as  between  facts  in  Griffin  v.  Ketchum,  18  111.  392. 
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ness),  and  the  said  promissory  note  and  tlie  indorsements  as  aforesaid^ 
as  follows:  (^Here  set  out  the  note  and  indorsements  thereoti)  were  then 
read  in  evidence,  to  the  reading  of  which  in  evidence  the  defendant, 
by  his  counsel,  then  and  there  objected,  and  the  court  overruling^ 
such  objection,  the  defeiidant,  by  his  counsel,  then  and  there  duly 
excepted  to  the  ruling  of  the  court  in  receiving  the  said  note  and 
allowing  the  same  to  be  read  in  evidence. 

And  this  being  all  the  evidence  offered,  the  court  thereupon  found 
issue  for  Xht.  plaintiff  m  said  cause,  and  assessed  the  damages  at  the 
sum  of  four  hundred  and  eighty  dollars,  and  the  defendant,  by  his 
counsel,  thereupon  entered  a  motion  for  a  new  trial  of  said  cause, 
and  filed  with  the  court  the  following  reasons,  in  writing,  for  the 
granting  of  such  motion :  (^Here  set  out  the  reasons^  and  counsel  having 
been  heard,  the  court  overruled  the  motion  for  a  new  trial,  to  which 
ruling  and  decision  of  the  court  the  defendant,  by  his  counsel,  then 
and  there  duly  excepted,  and  made  an  appeal  therefrom,  which  was 
granted. 

And  forasmuch  as  the  several  matters  hereinbefore  stated  do  not. 
otherwise  appear,  the  defendant,  by  his  counsel,  prays  that  this,  his 
bill  of  exceptions,  may  be  duly  signed  and  sealed,  and  made  a  part 
of  the  record  of  said  cause,  which  is  done,  this  tenth  day  of  March^, 
A.  D.   1 897. 

Jeremiah  Mason,     (seal) 

(^)  On  Ground  of  Accident  or  Surprise. 

Form  No.  8609 .' 

(^Commencing  as  in  Form  No.  8607,  and  continuing  down  to  *)  on  the 
ground  that  the  defendant  (or  plaintiff')  was,  by  surprise  against 
which  ordinary  prudence  could  not  have  guarded,  prevented  from 
having  a  fair  trial;  and  in  support  of  said  reason  for  a  new 
trial  the  defendant  (or  plaintiff')  filed  and  submitted  the  following 
affidavit:  (^setting  out  the  same),  and  the  plaintiff  (or  defendant)  filed  in 
opposition  to  said  motion  the  following  affidavit:  {setting  out  the  same\ 
which  motion  was  overruled  by  the  court,  to  which  ruling  defendant 
(or plaintiff),  by  his  counsel,  then  and  there  excepted. 

Inasmuch  (concluding  as  in  Form  No.  859S). 

(c)  On  Ground  that  'Verdict  was  Against  Evidence. 

Form  No.  8610. 

(Precedent  in  State  v.  Dotts,  31  W.  Va.  825.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  8595.)]^ 

Be  it  remembered,  that  after  the  court  pronounced  its  judgment 
in  the  above  entitled  cause,  the  defendants  moved  the  court  to  set 
aside  its  judgment  and  grant  them  a  new  trial  on  the  ground,  that 
the  same  is  contrary  to  the  law  and  evidence  in  this  cause.     But  the 

1.  See,  generally,  JMj!)ra,  note  2.  p.  887.     [  ]  will  not  be  found   in  the  reported 

2.  The  matter  to  be  supplied  within     case. 
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court  overruled  the  motion,  and  refused  to  set  aside  its  judgment 
and  grant  a  new  trial.  Thereupon  the  defendants  prayed  the  court 
to  certify  the  facts  proven  on  the  trial  as  follows:  {^Here  was  inserted 
the  facts  proven  on  the  trial^. 

And  these  being  all  the  facts  proven  on  said  trial  to  the  opinion 
of  the  court  in  overruling  said  motion  to  grant  a  new  trial  the  said 
defendants,  by  counsel,  except,  and  this  their  bill  of  exceptions 
tender,  and  pray  that  the  same  may  be  signed,  sealed,  and  saved 
unto  them,  and  made  a  Dart  of  the  record  in  this  cause,  which  is 
accordingly  done. 

[(^Signed  and  sealed  as  in  Form  No.  8595. ')Y 

(  ^)  On  Ground  of  Incompetency  of  Juror  Discovered  After  Jury 

Impaneled. 

Form  No.  8  6  i  i .« 

{(Commencing  as  in  Form  No.  8593,  and  continuing  do^vn  to  *.) 
One  William  West,  being  called  as  a  juror  to  serve  in  said  cause, 
was,  together  with  other  persons  thus  called,  sworn  to  true  answers 
make  as  to  his  competency  to  serve^as  a  juror  in  said  cause,  and  in 
answer  to  the  questions  propounded  to  him,  stated  (^Here  set  out 
statements  of  the  juror  relative  totuhich  the  exceptio7i  is  taken'),  and  there- 
upon the  said  William  West  was  accepted  as  a  juror  by  the  parties, 
and  was  sworn  and  acted  as  a 'juror  in  the  trial  of  this  cause.  It  is 
assigned  as  a  ground  for  a  new  trial  in  this  cause  that  the  said 
William  West  was  not  competent  to  serve  as  a  juror  in  the  trial  of 
this  cause,  for  the  following  reasons,  to  wit:  (^Here  state  reasons'),  and 
in  support  of  said  motion  for  a  new  trial  the  defendant  {or plaintiff) 
filed  and  submitted  the  following  affidavits,  to  wit:  {Here  set  out 
affidavits),  and  in  opposition  to  said  motion  the  plaintiff  (or  defendant) 
filed  and  submitted  the  following  affidavits:  {Here  set  out  affidavits), 
which  motion  was  overruled  (or  sustained)  by  the  court  on  said 
grounds,  to  which  overruling  the  defendant  (or  plaintiff),  by  his 
counsel,  then  and  there  duly  excepted. 

Inasmuch  {concluding  as  in  Form  No.  8598). 

{e)  On  Ground  of  Misconduct  of  Juror. 

Form  No.  8  6 1  2 .« 

{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
That  during  the  recess  of  the  court  during  the  progress  of  the  trial 
of  the  above  cause,  William  West,  one  of  the  jurors  in  said  cause,  was 
allowed  and  permitted  to  separate  from  the  other  jurors,  and  one  of 
the  causes  assigned  for  a  new  trial  in  said  cause  is  that  the  said  Will- 
iam West,  while  so  separated  from  the  other  jurors,  as  above  stated, 
was  guilty  of  misconduct,  as  follows:  {Here  set  out  charges  of  miscon- 
duct on  the  part  of  the  juror),  and  in  support  of  said  motion  {conclud- 
ing as  in  Form  No.  8593). 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  2,  p. 
[  ]  will  not  be  found  in  the  reported  case.     887. 
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b.  Exceptions  Relating  to  Jurors. 

(1)  Challenge  to  Juror. ^ 


1.  Precedent. —  In  Shannon  v.  State, 
34  Tex.  Crim.  Rep.  5,  the  ground  of 
objection  to  the  juror  was  stated  as 
follows,  to  wit: 

"The  defendant  and  one  Andrew 
White  were  indicted  separately  for  a 
joint  assault  upon  the  witness  Henry 
Williams.  White's  case  had  been  sub- 
mitted to  one  of  the  regular  juries  for 
the  week,  and  this  jury,  having  re- 
turned its  verdict  a  short  time  before 
court  resumed  business  at  noon,  was 
excused  by  the  court,  in  order  to  allow 
them  time  for  dinner.  When  this  de- 
fendant's case  was  called  for  trial  there 
was  but  one  regular  jury  in  attend- 
ance. This  jury  was  composed  of 
eleven  men,  and  was  completed  by  sum- 
moning oney.  L.  Black,  the  defendant 
having  waived  the  drawing  of  the  jury 
and  making  lists,  as  provided  by  the 
statute.  Each  of  said  jurors  having 
been  sworn  on  his  voir  dire  and  inter- 
rogated by  defendant's  counsel,  the 
following  jurors,  viz.,  Chris.  Jones, 
Charley  Benedict,  M.  W.  Walcott,  Allen 
Barbie,  and  another,  whose  name  is 
unknown  to  defendant,  answered  that 
they  had  heard  the  evidence  in  and 
trial  of  the  case  of  The  State  of  Texas 
against  White;  that  they  had  formed 
an  opinion,  from  the  testimony  in  and 
trial  of  said  cause,  as  to  the  guilt  of 
this  defendant,  and  that  it  would  re- 
quire evidence  to  remove  that  opinion. 
Defendant  thereupon  challenged  each 
of  said  jurors  for  cause;  but  in  answer 
to  questions  by  the  court  each  of  said 
jurors  replied,  that  the  opinion  so 
formed  was  not  a  fixed  opinion;  that 
they  would  not  be  influenced  to  any 
extent  thereby  on  the  trial  of  this  case; 
and  being  still  interrogated  by  the 
court,  each  of  said  jurors  answered, 
that  he  had  no  doubt  whatever  that  he 
could  try  the  case  at  bar  without  being 
influenced  to  any  extent  by  the  impres- 
sion produced  in  his  mind  by  the  testi- 
mony already  heard  on  the  trial  of  the 
case  of  The  State  v.  White,  and  the 
court  overruled  defendant's  challenge. 
Other  members  upon  said  jury  replied 
to  defendant's  counsel,  that  they  had 
heard  the  testimony  in  and  the  trial  of 
the  case  against  said  White,  but  had 
formed  no  opinion  as  to  this  defendant's 
j^uilt.  Defendant's  counsel  thereupon 
challenged  said  jurors  because  of  their 
having  been  present  and  having  beard 
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the  testimony  in  the  trial  of  the  case 
against  said  White;  but  in  reply  to  ques- 
tions by  the  court,  each  of  said  jurors 
answered  as  aforesaid,  and  the  court 
overruled  defendant's  challenges.  De- 
fendant's counsel  then  challenged  ten 
of  said  jurors  peremptorily,  exhaust- 
ing the  challenges  allowed  him  by 
law,  and  leaving  said  Black  and  said 
Barbie  upon  said  jury;  and  he  again 
challenged  said  Barbie  for  cause,  as 
aforesaid,  but  the  court  overruled  said 
challenge.  The  court  then  ordered  the 
sheriff  to  complete  the  panel  as  re- 
quired by  law,  and  the  sheriff  sum- 
moned ten  additional  jurors,  who,  being 
sworn  and  examined  as  aforesaid,  two 
of  said  jurors,  to  wit,  Henry  Niracker 
and  another,  whose  name  is  unknown 
to  defendant,  answered  that  they  had 
heard  the  trial  of  said  White,  and  had 
formed  an  opinion  as  to  the  guilt  of 
this  defendant  from  the  evidence  in 
the  trial  of  said  White,  and  that  it 
would  require  evidence  to  remove  the 
opinion  so  formed.  Defendant  chal- 
lenged each  of  said  jurors  for  cause; 
but  in  reply  to  questions  by  the  court, 
each  of  said  jurors  answered  as  had 
the  jurors  C/^r/j.  yi^w^j- and  others.  The 
same  questions  were  asked  by  the  court, 
and  the  same  answers,  returned  by 
these  jurors,  as  in  the  case  of  the  jurors 
Chris.  Jones  and  others,  aforesaid. 
Thereupon  the  court  overruled  defend- 
ant's challenge,  and  required  him  to  go 
to  trial  with  the  jury  thus  formed,  to 
which  defendant  excepted,  and  now 
tenders  this  his  first  bill  of  exceptions, 
and  prays  that  same  be  made  a  part' 
of  the  record  in  this  case.  This  bill  of 
exceptions  is  signed  with  the  additional 
explanation,  that  after  the  jurors  had 
answered  the  questions  of  defendant's 
counsel,  that  they  had  formed  an 
opinion,  and  that  it  would  take  evi- 
dence to  remove  such  opinion,  they 
were  each  carefully  and  closely  ques- 
tioned by  the  court,  and  each  replied 
that  he  could  try  the  case  as  fairly  and 
impartially  as  if  he  had  not  heard  the 
evidence  aforesaid.  As  a  result  of  the 
entire  examination  of  said  jurors, 
the  court  was  of  the  opinion  that  they 
could  so  try  the  case.  Done  in  open 
court,  X\\\%  January  2j,  189^. 

T.  S.  Reese,  Judge  Brazoria 
District  Court." 
Held,  that  where  a  jury  has  formed 
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Form  No.  8613.' 

{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
The  above  entitled  cause  coming  on  to  be  tried  and  while  the  jury 
was  being  impaneled,  one  William  IVest  was  called  as  a  juror  and 
with  other  persons  so  called  was  sworn  to  true  answers  make  to  such 
questions  as  might  be  propounded  to  him  touching  his  competency 
to  serve  as  a  juror,  and  in  answer  to  such  questions  the  said  William 
West  testified  as  follows:  {Here  set  out  the  examination  of  the  juror  in 
full^,'^  and  thereupon  the  said  juror  was  challenged ^  for  cause,  by 
the  said  defendant  (or  plaintiff  \  on  the  following  grounds:  {Here 
state  grounds'),^  but  the  court  overruled  said  challenge,  and  the  said 
William  West  was  allowed  and  permitted  to  serve  as  a  juror,  to  which 
ruling  of  the  court  the  defendant  {ox plaintiff  \  by  his  counsel,  then 
and  there  duly  excepted. 

Inasmuch  {concluding  as  in  Form,  No.  859S). 

(2)  Challenge  to  Array. 

Form  No.  8614.' 

State  of  Ohio.  )  t     ..u    /^       4.    jr  r^  m 

jT-  .      r^       J  >  m  the  Court  of  Common  Fleas. 

Vtnton  County,  ss.  )  •' 

John  Doe,  plaintiff,       \ 

against  >•  Bill  of  Exceptions. 

Richard  Roe,  defendant.  ) 

Be  it  remembered  that  the  above  entitled  cause,  coming  on  for 
trial  at  the  October  term  of  the  Court  of  Common  Pleas  of  Vinton 
county,  a  trial  by  jury  was  demanded  by  the  defendant  {ox  plaintiff'); 
that  before  the  impaneling  and  swearing  of  the  said  jury,  the  array 
of  same  was  challenged  by  the  plaintiff  (or  defendant)  for  the  reasons 
set  forth,  as  follows:  {Here  set  out  the  reaso?is  for  said  challenge),^  and 

an  opinion  from  hearing  the  facts  testi-  Rep.  224;  Jones  v.  State,  37  Tex.  Crim. 
fied  to  in  another  case,  the  examina-  Rep.  433.  And  in  those  states  where 
tion  of  the  juror  should  cease  and  he  the  defendant  is  required  by  law  to  ex- 
should  be  adjudged  incompetent  and  haust  his  peremptory  challenges,  the 
should  be  discharged.  The  judgment  bill  must  further  show  that  defend- 
in  this  case  was  reversed  and  the  cause  ant's  peremptory  challenges  have  been 
remanded.  so  exhausted,  and  that  the  jurors  sat 

1.  See,  generally,  supra,  note  r,  p.  872.  upon  the  case.    Jordan  v.  State,  37  Tex. 

2.  Examination  of  Juror.  —  The  bill  Crim.  Rep.  224;  Jones  v.  State,  37  Tex. 
should  contain  all  the  evidence  heard  Crim.  Rep.  433;  12  Encycl.  of  PI.  and 
by  the  court  in  relation  to  the  qualifica-  Pr.  505.  For  form  of  bill  in  this  latter 
tion  of  jurors.  Otherwise,  where  the  case,  see  supra,  note  i,  p.  8gi. 
challenge  for  cause  is  general  and  not  4.  Facts  showing  disqtialification  must 
specifically  limited  to  the  particular  be  stated.  Jones  z'.  State,  37  Tex.  Crim. 
ground  disclosed  by  the  bill,  the  court  Rep.  433. 

will  presume  that  the  court  was  justi-  5.  Grounds  of  Objection.  —  Where   ob- 

fied     in     sustaining     the      challenges,  jection    is    made  to  the  panel    of  trial 

Chicago,  etc.,   R.   Co.    v.    Aldrich,  134  jurors,    the    bill   must   show    the   facts 

111.  9;  State  V.  McClintock,  37  Kan.  40;  upon  which   the  objection  or  exception 

State  !>.  Tom,  8  Oregon    177;    Hayden  was  based;  for  example,  where  the  jury 

V.  Long.  8  Oregon  245.  was  irregularly  drawn  and  impaneled, 

3.  Challenge  of  Jurors.  —  The  bill  must  the  facts  showing  the  irregularity  must 
show  that  the  jurors  were,  in  fact,  chal-  be  distinctly  stated.  State  z/.  Roderigas, 
lenged.     Jordan  z/.  State,  37  Tex.  Crim.  7  Nev.   328.     And   where   objection  is- 
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hearing  having  been  had  upon  said  challenge,  the  same  was  over- 
ruled by  the  court,  to  which  ruling  of  the  court  the  plaintiff  (or 
defendanf)  then  and  there  excepted.  Said  panel  is  composed  of  the 
following  named  persons:  {Here  set  out  the  na7nes  of  the  jurors)^ 
whereupon  the  plaintiff  (or  defeiidani)  presents  this,  his  bill  of  excep- 
tions, and  prays  that  the  same  may  be  signed  by  the  court,  and  made 
a  part  of  the  record  in  this  cause,  which  is  accordingly  done  this  tenth 
day  of  October,  iS97. 

John  Marshall,  Judge  of  said  Court. 

e.  Exceptions  Relating'  to  Competency  of  Witness." 
Form  No.  8  6 1 5 .2 

{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  * .^ 
On  the  trial  of  the  above  entitled  cause  the  plaintiff  (or  defendanf) 
called  as  a  witness  one  William  West,  and  the  said  witness  upon 
being  examined  as  to  his  competency  testified  as  follows:  {Here  set 
out  testimony  of  the  witness  by  question  and  answer),  and  thereupon  the 
defendant  {ox  plaintiff)  objected  to  the  said  witness  being  allowed  to 
testify  in  this  cause,  upon  the  following  grounds:  {Here  state  grounds 
of  objection).  The  court  overruled  said  objection,  and  the  said  witness 
was  permitted  to  testify  in  the  said  cause  (or  the  court  sustained  said 
objection),  to  which  ruling  of  the  court  the  defendant  (or  plaintiff) 
then  and  there  duly  excepted,  and  the  said  witness  testified  as  fol- 
lows: {Here  set  out  the  testimony  of  the  witness). 
Inasmuch  {concluding  as  in  Form  No.  8593). 

Form  No.  8  6  1 6 .3 

The  Circuit  Court  for  the  County  of  Wayne. 
John  Doe 
against 
Richard  Roe. 

At  a  session  of  the  said  court  held  at  the  court-house  in  Detroit 

made  to  the  form  of  oath  of  jury,  the  tion  of  a  witness  on  the  ground  that  he 

bill  must  show  the  form   of   oath  ad-  is    incompetent   to    testify,  it    is    not 

ministered.     Bartlett  v.  State,  28  Ohio  necessary  to  state  what  it  was  expected 

St.  669.  to  prove  by  him.     Dufifee  v.  Penning- 

1.  Sequisites  of  Bill  —  Generally. — See  ton,   i    Ala.    508;  Wolf  v.    Powner,  30 

supra,  note  i,  p.  872.  Ohio   St.  472;  Hollister  v.   Reynor,   9 

Examination     as   to     Competency.    —  Ohio  St.  i. 
Where  questions  are  asked  a  witness        Expert  Witness.  —  Objection  to  the 

for  the  purpose   of   his  impeachment,  opinion  of  a  witness  as  an  expert  must 

the  bill   excepting   to   such   questions  show  that  no  evidence  was  introduced 

must  show  the  answer  of  witness,  and  of  witness's  competency  to  testify  as  an 

also  that  the  evidence  was  adduced  for  expert.     Isaacs  v.  State,  36  Tex.  Crim. 

the    purpose  of   impeachment.     Snod-  Rep.  505.     And  the  question  whether  a 

grass  V.  State,  36  Tex.  Crim.  Rep.  207.  witness  was  an  expert  is  not  open  on  a 

Objections    to    Witness.  —  Where  wit-  bill  of  exceptions  which  fails  to  state 

ness  is  admitted  over  objection, bill  must  the  facts  upon  which  the  decision  that 

state  the   cause   of   the   objection    and  he  was  qualified  was  made.     Prendible 

ruling  of  the  court.     State  v.  Drew,  32  v.    Connecticut   River    Mfg.    Co.,    160 

La.  Ann.  1043;   Glidden  v.  Dunlap,  28  Mass.  131. 
Me.  379.  2.  See,  generally,  supra,  note  i. 

Intended    Testimony    of    Witness.   —         3.  Michigan.  —  How.    Anno.   Stat. 

Where  objection  is  made  to  the  rejec-  (1882),  §§  6418,  6469,  6479,  6488,  6489, 
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in  said  county  of  Wayne,  on  the  t/u'rd  day  of  October,  in  the  year  one 
thousand  eight  hundred  and  ninety-eight,  before  the  Honorable  John 
Marshall,  judge  of  the  said  Circuit  Court,  the  issue  joined  between  the 
parties  in  this  cause  came  on  to  be  tried  by  a  jury  of  the  said  county 
of  Wayite,  for  that  purpose  duly  impaneled,  good  and  lawful  men  of 
the  said  county,  at  which  day  there  came  as  well  the  said  plaintiff  as 
the  defendant  by  their  respective  attorneys;  and  the  jurors  afore- 
said impaneled  to  try  the  said  issue  also  came  and  were  then  and 
there  duly  chosen  and  sworn  to  try  the  issue  aforesaid  between  the. 
parties  aforesaid,  and  upon  the  trial  of  the  said  issue  counsel  for 
said  plaintiff  (or  defendant)  *  to  maintain  and  prove  the  said  issue  on 
his  part  produced  as  a  witness  William  West,  and  offered  to  prove 
by  the  said  William  JVest  that  (Jlere  state  what  was  intended  to  be proi'ed 
by  witness).  But  to  the  admission  of  the  said  William  West  as  a  witness 
the  said  counsel  for  the  said  Richard  Roe  6\di  then  and  there  object, 
because  {Here  state  objections  to  witfiess).  But  the  said  circuit  judge  did 
then  and  there  declare  and  deliver  his  opinion  that  the  said  objections 
so  taken  by  the  said  counsel  for  the  said  Richard  Roe  ought  not  to  be 
allowed,  but  that  the  said  William  West  ought  to  be  admitted  to  testify 
as  a  witness,  and  did  accordingly  decide  that  the  said  William  West 
should  be  admitted  and  sworn  as  a  witness  on  the  part  of  the  said  John 
Doe.  To  which  opinion  and  decision  of  the  said  circuit  judge  the  said 
counsel  for  the  said  Richard  Roe  did  then  and  there,  on  behalf  of  the 
said  Richard  Roe,  except. 

Inasmuch  (concluding  as  in  Form  No.  SSOS). 

d.  Exceptions  Relating  to  Evidence.' 
(1)  Parol  Evidence. 

7382,  7613-7615,  8697,  9577,  9578;  How.  Wright  v.  State,  36  Tex.  Crim.  Rep.  35; 

Anno.  Stat.  (Supp.  1890),  §  "jbixb.     See  Miller  v.  State,  36  Tex.  Crim.   Rep.  47. 

also  j«/rff,  note  i,  p.  893.  And  circumstances  affecting  the  legality 

1.  Bequisites  of  Bill  —  Generally. —  See  of    the     evidence     should     be     given. 

supra,  note  i,  p.  872.  Mitchell   v.    Dibble,    14    Ind.    526.     A 

Exception  to  Admission  of  Evidence.  —  statement  that  evidence   is  illegal,  in- 

The  evidence  admitted  must  be  stated  competent,    and    not    relevant    to    the 

in  the  bill.     Burns  z/.  State,  49  Ala,  370;  issue,    is    not  sufficient.     Margrave    v. 

Kennedy  v.  Holladay,  105  Mo.  24;  Par-  Ausmuss,  51   Mo.   561;  Wade  v.   State, 

sons  V.  Missouri   Pac.    R.  Co.,  94   Mo.  37    Tex.    Crim.    Rep.  401.      But    when 

286;    Aiken    v.  Stewart,  63  Pa.   St.   30;  objection  is  made  to  the  admission  of 

Chapman  v.  State,  37  Tex.   Crim.  Rep.  evidence  on  the  ground  of  illegality  of 

167;  Barry  v.  State,  37  Tex.  Crim.  Rep.  the  same,  the  bill  need  not  contain  more 

302;  Harris  v.  State,  37  Tex.  Crim.  Rep.  than  the  testimony  necessary  to  explain 

441.     And  the  ground  of  objection  must  it.     Dietrichs  v.   Lincoln,   etc.,   R.  Co., 

be  specifically  stated.     Crisman  v.  Mc-  12  Neb.  230. 

Donald,  28  Ark.  8;  Coglan  v.  Beard,  67  Where  witnesses  were  permitted 
Cal.  303;  Ringgenberg  v.  Hartman,  102  to  read  the  testimony  given  at  the 
Ind.  537;  Indiana,  etc..  R.  Co.  v.  Cook,  preliminary  hearing  to  refresh  their 
102  Ind.  133;  State  v.  Taylor,  36  Kan.  memories,  it  must  be  shown  that  the 
329;  Humphrey  v.  Collins,  23  Kan.  witnesses  did  not  request  that  they  be 
549;  Parson  v.  Missouri  Pac.  R.  Co.,  94  permitted  to  thus  refresh  their  memo- 
Mo.  286,  Donnelly  v.  State,  26  N.  J.  L.  ries,  and  the  testimony,  by  question 
463;  Moran  v.  Green,  21  N.  J.  L.  562;  and  answer,  that  was  elicited  should 
Yawn  V.  State,  37  Tex.  Crim.  Rep.  205;  be  set  out.  Harris  v.  State,  37  Tex. 
Wade  V.  State,  37  Tex.  Crim.  Rep.  401;  Crim.  Rep.  441. 

Bailey  v.  State,  37  Tex.  Crim.  Rep.  579;        Exclusion  of  Evidence.  —  Where  the 
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Form  No.  8617.' 

{Commencing  as  in  Form  No.  859S,  and  continuing  down  to  *.) 
On  the  trial  of  this  cause  the  plaintiff  (or  defendant')  called  as  a 
witness  to  support  the  issues  on  his  part  one  William  West,  and 
proved  by  him  that  {Here  state  what  was  proved  by  witness),  and  offered 
to  prove  by  said  witness  that  {Here  state  what  was  offered  to  be 
proj>ed),  to  which  the  defendant  (or  plaintiff)  at  the  time  objected 
on  the  following  grounds  {Here  set  out  the  grounds  if  objection  is  sus- 
tained), which  objection  the  court  overruled,  and  the  witness  testified 
as  follows:  {Here  set  out  the  testimony  of  the  witness,  or  say  "  which 
objection  the  court  sustained,"  as  the  case  may  be),  to  which  ruling  of 
the  court  in  overruling  said  objection  and  permitting  said  witness  to 
give  said  testimony  (or  in  sustaining  said  objections)  the  defendant  (or 
plaintiff)  at  the  time  duly  excepted. 

Inasmuch  {concluding  as  in  Form  No.  8593). 


(2)  Documentary  Evidence. 
Form  No.  8618.' 

{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
On  the  trial  of  said  cause  the  plaintiff  {or  defendant)  produced  and 
offered  in  evidence  a  certified  copy  of  the  record  of  a  certain  deed 


exception  is  to  a  ruling  of  the  court 
excluding  evidence,  the  evidence  re- 
jected must  be  stated.  Burns  v.  State, 
49  Ala.  370;  Elizabethtown  ?'.  Lefler,  23 
III.  90;  Clifford  V.  Drake,  14  111.  App. 
75;  Gipe  V.  Cummins,  116  Ind.  511; 
Donnelly  v.  Burkett,  75  Iowa  613; 
Todd  V.  Louisville,  etc.,  R.  Co.,  (Ky. 
1889)  II  S.  W.  Rep.  8;  Merrill  v.  Mer- 
rill, 67  Me.  70;  Johnson  v.  Day,  78  Me. 
224;  Warren  z:  Spencer  Water  Co.,  143 
Mass.  156;  Harris  7/.  Newman,  5  How. 
(Miss.)  654;  Yates  v.  Kinn,  25  Neb. 
120;  State  V.  Lewis,  20  Nev.  333;  Sum- 
mons V.  State,  5  Ohio  St.  328;  Tucker 
V.  Constable,  16  Oregon  407;  Wilson  v. 
Horner.  59  Pa.  St.  155;  Jobe  v.  Ollre, 
80  Tex.  185;  Ainsworth  v.  Hutchins, 
52  Vt.  554;  Masonic  Benev.  Assoc,  v. 
Lyman,  60  Fed.  Rep.  498.  And  the 
purpose  for  which  the  evidence  was 
offered  must  be  shown.  Bailey  v.  State, 
37  Tex.  Crim.  Rep.  579.  And  where 
the  exception  is  to  a  question  asked  of  a 
witness  and  the  exception  is  sustained, 
the  bill  should  set  out  the  substance  of 
the  expected  answer.  Tolbert  v.  State, 
87  Ala.  27;  Huftalin  v.  Misner,  70  111. 
55;  Nichols  V.  Com.,  11  Bush  (Ky.)  575; 
Tipper  v.  Com.,  i  Mete.  (Ky.)6;  Noyes 
V.  Oilman,  71  Me.  394:  Crowley  v.  Ap- 
pleton,  148  Mass.  98;  Whites'.  Medford, 
163  Mass.  164;  State  v.  Leland,  82  Mo. 
260;  Bean  v.  Green,  33  Ohio  St.  444; 


Tucker  v.  Constable,  16  Oregon  407; 
Cheek  v.  Herndon,  82  Tex.  146;  Walker 
V.  State,  9  Tex.  App.  200;  Pitner  v. 
State,  37  Tex.  Crim.  Rep.  268;  Kalsky 
V.  State,  37  Tex.  Crim.  Rep.  247;  Stone- 
man  V.  Com.,  25  Gratt.  (Va.)  887.  The 
bill  should  also  show  on  what  ground 
the  evidence  offered  was  rejected.  Mil- 
liken  V.  Maund,  10  Ala.  332.  That  the 
evidence  excluded  was  material.  Chi- 
cago City  R.  Co.  V.  Van  Vleck,  40  III. 
App.  367;  White  V.  Medford,  163  Mass. 
164;  Childers  v.  State,  37  Tex.  Crim. 
Rep.  392;  Nease  v.  Capehart,  15  W.  Va. 
300;  Savage  v.  Drake,  8  Wis.  272.  And 
that  the  rejection  was  to  the  prejudice 
of  the  party  excepting.  Holmes  v. 
Gayle,  i  Ala.  517;  Whidden  v.  Seelye, 
40  Me.  256;  Onondaga  County  Mut. 
Ins.  Co.  V.  Minard,  2  N.  Y.  98;  Hol- 
lister  V.  Reznor,  9  Ohio  St.  i;  Taylor  v. 
Boughner,  16  W.  Va.  327  And  suf- 
ficient evidence  previously  given  to 
show  that  the  evidence  objected  to 
should  have  been  admitted  must  be 
set  out.  Grant  v.  Libby,  71  Me.  427; 
Johnson  v.  Parsons,  140  Mass.  173; 
Morris  v.  Farrington,  133  Mass.  466; , 
Bowers  v.  Ross,  55  Miss.  213. 

Precedents.  —  See  also  forms  in  Bacon 
V.  Wood,  3  111.  266;  Holcomb  z/.  Illinois, 
etc..  Canal,  3  111.  228;  Schwen  v.  State, 
37  Tex.  Crim.   Rep.  365. 

1.  See,  generally,  supra,  note  i,  p.  894. 
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from  John  Doe  to  Richard  Roe,  to  the  introduction  of  which  in  evi- 
dence the  defendant  (or //dt/«//^)  objected  on  the  following  grounds: 
(^Here  state  grounds  of  objectioTi).  The  court  overruled  (or  sustained) 
said  objections,  to  which  ruling  of  the  court  the  defendant  (jov plain- 
tiff) then  and  there  duly  excepted,  and  said  copy  of  said  deed  and 
■certificate  were  read  in  evidence,  as  follows:  (Here  set  out  a  copy  of 
ihe  same). 

Inasmuch  (concluding  as  in  Form  No.  8593). 

Form  No.  8619.' 

(Commencing  as  in  Form  No.  8616,  and  continuing  down  to  *)  to 
maintain  and  prove  the  said  issue  on  his  part,  produced  and  offered 
in  evidence  a  certain  deed  of  bargain  and  sale  (or  as  the  case  may  be, 
setting  out  the  instrument  offered  in  evidence).  But  to  the  reading  of  the 
same  in  evidence  the  counsel  of  the  above  defendant  (or  plaintiff), 
Richard  Roe,  did  then  and  there  object,  because  (Here  set  out  objec- 
tions). But  the  said  circuit  judge  did  then  and  there  declare  and 
deliver  his  opinion  that  the  said  objection  so  taken  by  the  said 
■counsel  for  the  sdJid  Richard  Roe  diS  aforesaid  ought  not  to  be  allowed, 
but  that  the  said  deed  (or  as  the  case  may  be)  ought  to  be  admitted  in 
■evidence,  and  did  accordingly  decide  that  the  same  should  be  read  in 
■evidence  on  the  part  of  the  s^\d  John  Doe,  to  which  said  opinion  of 
the  said  circuit  judge  the  said  counsel  for  the  said  Richard  Roe  did 
then  and  there,  on  the  behalf  of  the  said  Richard  Roe,  except.  And  the 
aforesaid  issue,  and  the  evidence  so  given  on  the  trial  thereof,  was 
thereupon  submitted  to  the  said  jury,  and  the  said  jury  did  then  and 
there  give  their  verdict  for  the  aforesaid  John  Doe  and  one  thousand 
dollars  damages.  And  inasmuch  as  the  said  several  aforesaid 
matters  produced  and  given  in  evidence,  and  the  said  several  objec- 
tions thereto,  and  the  rulings  and  decisions  of  said  Circuit  Court,  and 
the  exceptions  thereto,  do  not  appear  by  the  record  of  the  said  trial, 
the  counsel  for  the  said  Richard  Roe  did  then  and  there  propose  his 
aforesaid  exceptions  to  the  opinion  and  decision  of  the  said  circuit 
judge,  and  request  him  to  sign  this  bill  of  exceptions  containing  the 
said  several  matters  produced  in  evidence  by  the  szXd  John  Doe  dSort- 
said,  according  to  the  statute  in  such  case  made  and  provided,  and 
thereupon  the  said  circuit  judge,  at  the  request  of  the  said  counsel  for 
the  ssad  Richard  Roe,  hath  signed  this  bill  of  exceptions,  pursuant  to 
the  statute  in  such  case  made  and  provided,  this  seventeenth  day  of 
May,  A.  D.  1 857. 

John  Marshall,  Circuit  Judge. 

Form  No.  8620.' 

In  the  Ritchie  Circuit  Court,  Ritchie  County. 
John  Doe     ) 
J       against       V  In  Assumpsit. 
Richard  Roe.  ) 

Be  it  remembered,  that  after  the  jury  were  sworn  to  try  the  issue 

1.  Michigan.  —  How.    Anno.     Stat.         2.  See,    generally,  supra,   note  i,  p. 
.   (1882),  §    761 1    et  seq.     See   also  supra,     894. 
note  I,  p.  894.. 
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joined  in  this  cause,  the  plaintiff,  to  maintain  the  said  issue  on  his 
part,  offered  to  give  in  evidence  to  the  jury,  as  the  note  on  which  this 
action  is  founded,  a  writing  in  the  following  words  and  figures,  to  wit: 
{Here  insert  the  note):  to  which  evidence  the  defendants  by  their  counsel 
objected,  as  improper  to  go  to  the  jury,  because  of  the  variance 
between  the  said  writing  so  offered  in  evidence,  and  the  note  described 
in  the  plaintiff 's  declaration.  But  the  court,  being  of  opinion  that  the 
said  variance  is  immaterial,  overruled  the  objection  to  the  said  evi- 
dence, and  permitted  the  same  to  go  to  the  jury.  To  which  opinion 
the  defendants  by  their  counsel  excepted,  and  prayed  that  this  their 
exception  might  be  signed,  sealed  and  enrolled;  which  is  done 
accordingly. 

(seal)  John  Marshall,  Judge. 

(3)  Depositions. 

Form  No.  8621. 

(Precedent  in  Baber  v.  Rickart,  52  Ind.  595.)' 

[(7/'//(?  of  court  and  cause  as  in  Form  No.  86If.l.'y^ 

Be  it  remembered  that,  at  the  proper  time,  the  defendant  moved  the 
court  to  suppress  the  depositions  ol  James  Hoover,  William  Cole  and 
Zachariah  Lope,  on  the  ground  that  the  questions  and  answers  of  the 
said  witnesses  were  not  pertinent  to  the  issues  in  the  said  cause,  and 
on  the  further  ground  that  the  certificate  of  the  officer  before  whom 
said  depositions  purported  to  be  taken  was  defective,  in  this,  that  it 
was  unauthenticated;  that  said  certificate  did  not  state  the  time  and 
place  of  taking  said  depositions  with  sufficient  certainty;  and  there- 
upon the  plaintiff  moved  the  court  for  leave  to  amend  said  certifi- 
cate, and  produced  immediately  in  open  court  \Jas.  S.  Johnson,^  the 
justice  of  the  peace  who  had  certified  the  said  depositions,  and  the 
plaintiff's  attorney,  with  the  permission  of  the  court,  over  the  objec- 
tion of  the  defendant,  interlined  the  said  certificate  to  said  deposi- 
tion, in  one  place  the  words  '"'■Newell  Township,  in,"  which  words 
appear  in  parentheses,  and  after  the  words  '*  at  my  office  in  "  and 
before  the  words  "  the  county,"  and  in  another  place  after  the  words 
"said  day"  and  before  the  words  "in  testimony"  interlined  the 
words  "agreeably  in  all  respects,  with  the  requirements  of  the 
enclosed  notice  herein,"  which  latter  words  are  also  included  in 
parentheses  in  said  certificate;  and  said  attorney  thereupon  erased  the 
name  oi  Jas.  S.  Johnson  from  the  bottom  of  said  certificate,  and  the 
aforesaid  person,  the  said  justice  was  then,  with  like  permission  of 
the  court,  over  the  objection  of  the  defendant,  allowed  to  sign  his 
name  oi  Jas.  S.  Johnson  to  said  certificate;  to  all  of  which  rulings 
the  defendant  at  the  time  excepted ;  and  said  depositions,  with  the 
amendments  as  aforesaid  to  the  certificate  thereto  attached  appear 
hereinafter  at  full  length,  to  which  reference  is  had;  and  the  court 
thereto  overruled  defendant's  motion  to  suppress  said  depositions,  to 
which  ruling  of  the  court  the  defendant  at  the  time  excepted. 

1.  See,  generally,  supra,  note  i,  p.  894.     supplied  within  [  ]  will  not  be  found  in 
3.  The  words  enclosed  by  and  to  be     tKe  reported  case. 

7  E.  of  F.  P.  —  57.  897  Volume  7. 


8621.  EXCEPTIONS,  BILLS  OF.  8622. 

[And  be  it  further  remembered  that  upon  the  trial  of  said  cause]* 
the  plaintiff  offered  to  read  the  aforesaid  depositions  of  James  Hoover, 
William  Cole  and  Zachariah  Lope;  to  the  reading  of  which  the  defend- 
ant objected,  on  the  ground  that  the  court  had  erred  in  allowing  the 
certificate  attached  thereto  to  be  amended  as  above  specified,  and 
because  said  certificate  was  void,  being  unauthenticated,  vague  and 
uncertain  as  to  the  time  and  place  of  taking  said  depositions, 
and  because  said  depositions  were  irrelevant  to  the  issues  and  incom- 
petent evidence,  but  the  court  overruled  said  objections  and  allowed 
the  said  depositions  to  be  read  in  evidence;  to  which  ruling  the 
defendant  at  the  time  excepted,  and  said  depositions  read  as  follows: 
(^Here  set  out  the  depositions  objected  to\ 

[Inasmuch  {concluding  as  in  Form  No.  8593).^ 

(4)  Confession. 

Form  No.  8622. 

(Precedent  in  State  v.  Garvey,  28  La.  Ann,  925.)' 
\State  of  Louisiana 


agamst 
John  Garvey  and  Charles  Earle.  J  •'■ 

Be  it  remembered  that  on  the  twenty-sixth  day  of  February,  i876, 
on  the  trial  of  the  above-entitled  case,  one  William  Carlton,  a  wit- 
ness for  the  State,  then  being  on  the  witness-stand,  who,  after  testi- 
fying that  he  was  a  sergeant  in  the  Metropolitan  Police  force,  and  at 
the  time  the  offense  charged  against  the  accused  is  alleged  to  have 
been  committed,  was  acting  as  such  police  sergeant,  under  Captain 
Edgeworth,  at  the  police  station  in  which  the  accused  were  confined 
at  the  time  of  their  arrest,  the  said  witness  was  proceeding  to  state 
a  conversation  alleged  to  have  been  held  between  the  prisoner, 
Charles  Earle,  and  one  Corbett,  also  a  member  of  the  Metropolitan 
Police  force,  and  subject  to  the  orders  of  such  Edge^vorth,  which 
conversation  was  overheard  by  the  said  witness,  Carlton,  and  in 
which  said  Earle  admitted  the  connection  of  himself  and  John 
Garvey  with  the  crime  with  which  they  were  charged;  to  which  state- 
ment counsel  for  the  accused  objected,  on  the  ground  that  A.  S. 
Badger,  superintendent  of  the  Metropolitan  Police  force,  and  Edge- 
worth,  captain  of  the  Metropolitan  Police,  both  acting  as  such  respect- 
ively, at  the  time  the  said  offense  is  said  to  have  been  committed, 
had  previously  testified  that,  after  the  arrest  of  the  accused,  they 
and  each  of  them  had  used  every  means  in  their  power  by  way  of 
promises  and  threats  made  to  the  prisoners  to  induce  them  to  make 
the  confession;  and  that  they  and  each  of  them  had  instructed  their 
subordinates  to  leave  nothing  undone  to  obtain  some  admission  of 
their  guilt  from  the  prisoners;  the  testimony  of  the  witness,  Carlton, 
as  to  the   conversation  alleged  to  have  taken  place  between  the 

1.  The  words  and  figures  enclosed  2.  It  was  held  in  this  case  that  the 
by  [  ]  will  not  be  found  in  the  reported  confession  was  not  shown  to  have  been 
case,  but  have  been  added  to  render  voluntarily  made,  therefore  should 
the  form  complete.  have    been    rejected.     The   verdict  of 
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prisoner,  Earle,  and  the  said  Corbett,  and  overheard  by  the  witness, 
was  inadmissible  as  tending  to  establish  a  confession  made  under 
undue  influence;  but  the  court  overruled  the  objection,  and  allowed 
the  witness  to  proceed.  Whereupon  counsel  for  the  accused  took  this 
bill  of  exceptions  [to  the  ruling  of  the  court,  which  bill  having  been  sub- 
mitted to  the  counsel  for  the  State,  and  having  been  found  correct,  was 
duly  granted  and  signed  in  open  court  this  19th  day  of  March,  iS76. 

Hiram  R.  Steele,  Judge  of  said  Court, 
Y\\&A  March  19th,  iS76.     Calvin  Clark,  Clerk. ]i 


e.  Exceptions  Relating  to  Instructions. 


the  jury  was  accordingly  set  aside  and 
the  judgment  of  the  court  annulled, 
and  the  case  ordered  for  rehearing. 

1.  The  words  and  figures  enclosed 
by  [  ]  will  not  be  found  in  the  reported 
case,  but  have  been  added  to  render 
the  form  complete. 

2.  Beqtiisites  of  Bill  —  Generally.  — 
See  supra,  note  i,  p.  872. 

Exceptions  to  the  charge  must  be  incor- 
porated in  the  bill.  Stadler  v.  Grueber, 
61  Wis.  500.  And  the  specific  part  of  the 
charge  excepted  to  must  be  pointed  out. 
Dist.  of  Col.  Ct.  of  App.  Rules,  No.  5, 
§  4;  Pittsburg,  etc.,  R.  Co.  v.  Probst,  30 
Ohio  St.  104;  Dak.  Comp.  Laws  (1887), 
§  751 1.  A  general  exception  to  the 
charge  being,  as  a  rule,  insufficient. 
South,  etc.,  Alabama  R.  Co.  v.  Sulli- 
van, 59  Ala.  272 ;  Milwaukee,  etc., 
R.  Co.  V.  Hunter,  11  Wis.  167;  Vider 
V.  O'Brien,  62  Fed.  Rep.  326;  Block  v. 
Darling,  140  U.  S.  234;  Morning  Jour- 
nal Assoc.  V.  Rutherford,  51  Fed.  Rep. 
513;  Thorm  v.  Pittard,  62  Fed.  Rep.  232; 
Price  V.  Pankhurst,  53  Fed.  Rep.  312; 
Masonic  Benev.  Assoc,  v.  Lyman,  60 
Fed.  Rep.  498;  U.  S.  Supreme  Ct.  Rules, 
No.  4;  U.  S.  Clr.  Ct.  of  App.  Rules. 
No.  10.  But  in  New  Jersey,  in  criminal 
cases,  a  general  exception  to  the  charge 
of  the  court,  without  specifying  any 
particular  ground  or  grounds  for  such 
exceptions,  is  suflScient.  N.  J.  Gen. 
Stat.  (1895),  p.  1151,  §157.  And  in 
Indiana,  a  party  excepting  to  the  giving 
of  instructions,  or  the  refusal  thereof, 
shall  not  be  required  to  file  a  formal 
bill  of  exceptions;  but  it  shall  be  suffi- 
cient to  write  on  the  margin,  or  at  the 
close  of  each  instruction,  "  Refused  and 
excepted  to,"  or  "  given  and  excepted 
to,"  which  memorandum  shall  be  signed 
by  the  judge  and  dated.  Horner's  Stat. 
Ind.  (1896),  j5  535.  And  in  some  states, 
the  giving,  refusing  or  qualifying  of 
instructions  to  the  jury  shall  be  re- 
ported as  excepted  to  in  all  cases. 


Arizona.  —  Rev.  Stat.  (1887),  §  826; 
Pen.  Code  (1887),  §  1736. 

Michigan.  —  How.  Anno.  Stat.  (Supp. 
1890),  §  7621^5. 

Texas.  —  Rev.  Stat.  (1895),  art. 
1363. 

The  charge  of  the  court  must  be  incor- 
porated in  the  bill.  Jones  v.  Nichols, 
46  Ark.  207;  Wilson  v.  Wilson,  64  Cal. 
92;  Freeborn  v.  Norcross,  49  Cal.  313; 
Johnson  v.  Greenleaf,  73  Mo.  671;  State 
V.  Rover,  11  Nev.  343;  Bean  v.  Green, 
33  Ohio  St.  444;  Pettett  v.  Van  Fleet. 
31  Ohio  St.  536;  McGhee  v.  Grady,  12 
Lea  (Tenn.)  89;  Collins  v.  Breen,  75 
Wis.  606;  Blake  v.  U.  S.,  71  Fed.  Rep. 
286.  And  where  exception  is  taken, 
the  refusal  of  the  court  to  charge  the 
bill  must  show  either  that  there  was 
refusal  to  charge  at  all  or  what  the 
charge  was.  Petre  v.  State,  35  N.  J.  L. 
64.  And  in  some  cases  it  is  held  that 
the  bill  must  show  affirmatively  that 
the  instructions  set  out  in  the  bill  were 
all  the  instructions  that  were  given. 
Cooper  V.  State,  120  Ind.  377;  Garrett 
V.  State,  109  Ind.  527;  Clem  v.  Com.,  3 
Mete.  (Ky.)  10.  But  where  a  general 
charge  is  given,  the  entire  charge  need 
not  be  set  up  if  the  party  objects  to  cer- 
tain parts  of  it  which  the  court  refuses 
to  modify.  It  is  sufficient  to  set  out 
such  parts  of  the  bill  with  the  statement 
"  To  each  and  all  of  which  charges  and 
instructions  the  plaintiff  then  and  there 
excepted."  Banta  v.  Martin,  38  Ohio 
St.  534.  And  see  also  Highland  Ave. 
etc.,  R.  Co.  V.  South,  112  Ala.  642; 
Idaho  Rev.  Stat.  (1887),  ^  7946. 

Instructions  refused  must  also  be  set 
out  in  the  bill.  State  v.  McClintock,  37 
Kan.  40;  Koenigs  v.  Jung,  73  Wis.  178; 
Reid  V.  Case,  14  Wis.  429;  Cord  v. 
Southwell,  15  Wis.  211.  And  the  bill 
must  state  the  ruling  given.  Khron  v. 
Brock,  144  Mass.  516;  Boston  Loan  Co. 
V.  Myers,  143  Mass.  446. 

Evidence,  —  Where  exceptions  are 
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(1)  Given. 

* 

(a)  By  Court  on  Own  Motion. 
Form  No.  8623.' 
{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *. ) 
And  thereupon  the  court,  of  its  own  motion,  gave  to  the  jury  the 
following  instructions,  to  wit:  (Jlere   insert  instructions  given  by  the 
court),  to    the  giving   of  which    instructions   and  each  of  them  the 
defendant  (or //a/«//^),  by  his  counsel,  then  and  there  duly  excepted. 
Inasmuch  (concluding  as  in  Form  No.  8593). 

Form  No.  8624. 

(Precedent  in  State  v.  Bybee,  17  Kan.  464.)' 
[State  of  Kansas,         |  In   the   District  Court   in    and    for   the 

Chautauqua  County,  f     "  County  and  State  aforesaid. 

The  State  of  Kansas,  plaintiff,  ~\ 

against  >  Bill  of  Exceptions.]^ 

John  Bybee,  defendant.  ) 
Be  it  remembered,  that  after  this  case  had  been  submitted  to  the 
jury,  and  after  the  jury  had  deliberated  upon  their  verdict  several 
hours,  they  were  brought  into  court,  and  asked  by  the  court  if  they 
had  agreed  upon  a  verdict.  The  jury  having  answered  in  the  negative, 
the  court  addressed  them  in  substance  as  follows:  {Here  was  set  out  in 


taken  on  the  ground  that  the  presiding 
judge  gave  or  declined  to  give  certain 
instructions  to  the  jury,  the  bill  must 
present  so  much  of  the  evidence  as  will 
show  to  the  court  that  the  instructions 
given  or  requested  were  improperly 
given  or  properly  demanded.  Griflin 
V.  Bland,  43  Ala.  542;  Livingston  v. 
Cooper,  22  Fla.  292;  Blige  v.  State,  20 
Fla.  742;  Stewart  v.  Mills,  18  Fla.  57; 
Dibble  v.  Truluck,  11  Fla.  135;  Reed  z/. 
State,  16  Fla.  573;  Fash  v.  Clark,  8  Fla. 
16;  Tompkins  v.  Esson,  8  Fla.  14;  Burk 
V.  Clark,  8  Fla.  9;  Quinn  v.  Chicago.  73 
111.  App.  399;  Pennsylvania  Co.  v. 
Swan,  37  111.  App.  85;  Jenkins  v.  Wil- 
son, 140  Ind.  544;  Stout  V.  Turner,  102 
Ind.  418;  Thomaston  v.  Warren,  28  Me. 
289;  Whitehead,  etc.,  Mach.  Co.  v. 
Ryder,  139  Mass.  366;  Forsyth  v.  Mat- 
thews, 14  Pa.  St.  100;  Werner  v. 
Schreck,  2  Pin.  (Wis.)  394;  Merwins 
V.  O'Day,  9  Wis.  156;  Worthington  v. 
Mason,  loi  U.  S.  149;  Southwestern 
Virginia  Imp.  Co.  v.  Frari,  58  Fed.  Rep. 
171;  U.  S.  V  Morgan,  11  How.  (U.  S.) 
158;  Zeller  v.  Eckert,  4  How.  (U.  S.) 
297.  In  Missouri,  however,  if  the  bill 
contains  the  substance  of  the  evidence 
given  at  the  trial,  it  is  sufficient.  Walls 
V.  Gates,  4  Mo.  App.  i. 

Precedents. — See  also  forms  in  Slocumb 
V.  Kuykendall,  2  III.  187;  Humphreys 


900 


V.  Collier,  2  111.  47;  Webb  v.  Sturtevant, 
2  111.  181. 

1.  See,  generally,  supra,  note  2,  p.  899. 

2.  In  this  case  defendant  was  tried 
for  assault  with  intent  to  kill.  The 
testimony  was  conflicting,  and  the  jury 
were  unable,  for  a  long  time,  to  agree; 
and  after  having  been  out  several  hours, 
were  brought  into  court,  and  the  judge 
in  his  instructions  urged  upon  them 
strongly  the  duty  of  agreement,  and 
that  it  might  be  considered  a  reflection 
upon  them  if  they  could  not  agree. 
The  court  also  instructed  them  that 
they  should  bring  their  minds  together 
like  the  mixing  of  different  ingredients 
by  an  apothecary,  and  ascertain  what 
is  the  product,  and  warned  them  that 
unless  they  agreed  they  need  not  have 
any  hope  of  b^ing  discharged  for  some 
time  to  come. 

It  was  held  that  a  verdict  reached 
after  such  instructions  was  in  the  nature 
of  a  compromise  among  the  jurors  and 
could  not  be  permitted  to  stand;  and 
that  the  court  passed  beyond  the  limits 
in  such  instructions,  and  that  the 
material  rights  of  the  defendant  were 
thereby  prejudiced. 

3.  The  words  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case, 
but  have  been  added  to  render  the  form 
complete. 
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full  the  address  of  the  court),  to  the  giving  of  which  charge  or  instruc- 
tion, and  each  and  every  part  thereof,  defendant  at  the  time  duly 
excepted  —  first,  because  said  instruction  was  not  in  writing  (this 
objection  was  entered  after  the  delivery  of  the  foregoing  to  the  court, 
but  counsel  for  the  defendant  had  no  intimation  that  the  court 
intended  to  address  the  jury  as  above  until  after  the  address  was 
delivered).  Second,  because  said  instruction,  and  each  and  every 
part  thereof,  is  error  in  law;  third,  because  the  giving  of  such  instruc- 
tion, after  the  retirement  of  said  jury  for  deliberation  upon  their 
verdict,  is  erroneous,  and  unauthorized.  But  the  court  overruled 
such  objections,  and  each  of  the  same,  to  which  the  defendant  at  the 
time  duly  excepted,  and  still  excepts,  and  asks  the  court  to  sign  this 
his  bill  of  exceptions,  and  make  the  same  part  of  the  record,  which 
is  done  accordingly,  this  15th  of  September,  iS76. 

W.  P.  Campbell,  Judge. 
Form  No.  8625.' 

John  Doe  \  j^  ^y^^  ComxX.  of  Common  Pleas  No.  2,  of  Allegheny 
Rt^hardRoe  \  County,  March  Term,  i8P<?.     No.  202. 

Be  it  remembered  that  in  the  Marcht^xva,  iS98,  came  the  above 
named  plaintiff  and  impleaded  the  above  named  defendant  in  an 
action  of  trespass  for  wrongfully  seizing  and  taking  away  the  chattels 
of  said  plaintiff  {prout  narr)  and  thereto  the  defendant  pleaded  not 
guilty,  and  issue  was  joined  thereon.  And  afterwards,  to  wit,  on  the 
twenty-first  Adiy  oi  June,  i8P<9,  before  '^on.  John  Marshall,  judge  of 
said  court,  the  said  issue  came  on  to  be  tried  by  a  jury,  and  the. plaintiff 
having  then  and  there  proved  the  fact  of  the  trespass  complained  of, 
did  further  give  evidence  tending  to  show  that  i^Here  set  out  what  evi- 
dence tended  to  show).  And  the  plaintiff  did  then  and  there  further 
give  evidence  tending  to  show  that  (Ilere  set  out  what  this  evidence 
tended  to  show). 

Whereupon  the  defendant  in  order  to  meet  and  rebut  the  evidence 
so  produced  and  given  by  the  plaintiff  sls  to  the  title  of  said  goods  in 
controversy  (or  other  matter  which  plaintiff's  evidence  may  have  tended 
to  prove),  did  call  and  produce  witnesses  and  by  them  gave  evidence 
tending  to  show  that  (Here  set  out  what  the  evidence  of  the  witnesses 
tended  to  prove).  And  thereupon  the  court  instructed  the  jury  that 
(Jlere  set  out  instructions  of  the  court). 

To  which  instructions  the  defendant's  counsel  did  then  and  there 
except,  and  a  verdict  was  rendered  in  favor  of  the  plaintiff. 

And  inasmuch  as  the  said  matters  so  excepted  to  do  not  appear  by 
the  record  of  the  verdict  aforesaid,  the  said  counsel  for  the  defendant 
proposed  and  tendered  this  his  bill  of  exceptions  to  the  said  charge 
of  said  court  and  requested  that  the  said  judge  put  his  seal  to  the 
same,  according  to  the  statute  in  such  case  made  and  provided.  And 
the  said  judge,  pursuant  to  said  statute,  at  the  request  of  said  counsel 
for  defendant,  has  put  his  seal  to  this  bill  of  exceptions  this  twenty-eighth 
day  oi  June,  a.  d.  xW8. 

John  Marshall,  Judge,     (seal) 

1.  This  form  is  based  on  the  case  of  Forsyth  v.  Matthews,  14  Pa.  St.  100.  See 
also  supra,  note  2,  p.  899, 

901  Volume  7. 


8626.  EXCEPTIONS,  BILLS  OF.  8628. 

ib)  On  Motion  of  Party. 

aa.  Generally. 

Form  No.  8626.' 

(Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
And  thereupon  the  plaintiff  (or  defendant)  moved  the  court  to  give 
to  the  jury  each  of  the  following  instructions,  to  wit:  (Here  set  out 
instructions  asked  for  by  plaintiff).  To  the  giving  of  said  instructions 
and  each  of  them  the  defendant  (or  plaintiff),  by  his  attorney, 
objected,  which  objection  the  court  overruled,  and  gave  the  said 
instructions  to  the  said  jury,  to  which  action  of  the  court  in  giving 
each  of  the  said  instructions  the  defendant  (or  plaintiff ),  h^  his 
counsel,  then  and  there  excepted. 

Inasmuch  (concluding  as  in  Form  No.  8593). 

Form  No.  8627. 

(Precedent  in  State  z>.  Hughes,  22  W.  Va.  744.)* 

\(Tiile  of  court  and  cause  as  in  Form  No.  8595. )'\^ 

Be  it  remembered  that  upon  the  trial  hereof,  and  before  the  jury 
had  retired  from  the  bar  of  the  court  to  consider  of  their  verdict,  the 
defendant  moved  the  court  to  give  to  the  jury  each  and  all  of  the  fol- 
lowing instructions,  to  wit :  (Here  were  set  out  by  paragraphs  the  instruc- 
tions moved).  To  the  giving  of  said  instructions,  and  each  of  the 
said  instructions,  the  State,  by  John  T.  McGraw,  her  attorney, 
objected,  which  objection  the  court  overruled,  and  gave  the  said 
instructions  to  the  said  jury,  to  which  action  of  the  court  in  giving 
each  of  the  said  instructions,  the  State  by  her  attorney,  excepted, 
and  now  here  tenders  this  her  bill  of  exceptions,  which  she  prays 
may  be  signed,  sealed  and  made  a -part  of  the  record,  which  is  now 
here  accordingly  done. 

^(Signed  and  sealed  as  in  Form  No.  8595.)]^ 

bb.  In  Modified  Form. 
Form  No.  8628.' 

(Commencing  as  in  Form  No.  8593,  and  continuing  down  to*.) 
The  plaintiff  (or  defendant)  requested  the  court  to  give  instructions 
as  follows:  (Here  set  out  instructions  asked  for),  which  instructions,  as 
asked,  the  court  refused  to  give,  and  modified  the  same  to  read  as 
follows:  (setting  out  instructions  as  modified,  or  saying  "  by  inserting  at 
the  close  thereof  the  following,"  copying  the  fnatter  inserted),  and  gave 
said  instructions  as  modified.  To  which  ruling  of  the  court  and 
refusal  to  give  the  said  instructions  as  asked,  and  to  the  modification 
thereof,  and  to  the  giving  of  the  instructions  as  modified,  the  plain- 
tiff (or  defendant),  at  the  time,  duly  excepted. 
Inasmuch  (concluding  as  in  Form  No.  8593). 

1.  See,  generally,  supra,  note  2,  p.  the  instructions  given,  and  the  judg- 
899.  ment  of   the  lower  court  was  affirmed. 

2.  It  was  held  in  this  case  that  no  3.  The  matter  to  be  supplied  within 
prejudice  had  resulted  to  the  state  from  [  ]  will  not  be  found  in  the  reported  case. 
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(2)  Refused. 

Form  No.  8629.' 

{Commencing  as  in  Form  No.  8593,  and  continuing  down  to  *.) 
The  plaintiff  (or  defendant)  asked  the  court  to  give  the  following 
instructions:  {Here  set  out  instructions  asked  for)  ^  which  request  was 
refused 'by  the  court  on  the  following  grounds:  {Here  set  out  grounds 
of  refusal),  to  which  refusal  of  the  court  to  give  each  and  all  instruc- 
tions as  asked,  the  defendant  {ox  plaintiff),  at  the  time,  excepted. 
Inasmuch  {concluding  as  in  Form  No.  8593). 

Form  No.  8630. 
(Precedent  in  Lloyd  v.  Washington  Gaslight  Co.,  i  Mackay  (D.  C.)  332.)* 

[In  the  Supreme  Court  of  the  District  of  Columbia. 
Samuel  Lloyd  ) 

against  [•  At  Law,  No.  20,827.]^ 

The  Washington  Gaslight  Company.  ) 

Upon  the  trial  of  this  case  the  plaintiff  to  maintain  and  prove  on 
his  part  the  issue  joined  thereon,  offered  and  introduced  in  evidence 
to  the  jury  tending  to  show  that  {Here  was  inserted  what  evidence  intro- 
duced tended  to  show)  and  plaintiff  rested.  ^ 

Whereupon  the  defendant,  to  maintain  the  issues  on  his  part  joined 
therein,  offered  and  introduced  in  evidence  to  the  jury  tending  to 
prove  that  {Here  was  inserted  what  defendant's  evidence  tended  to  prove) 
and  defendant  rested.^ 

Whereupon  the  defendant  prayed  the  court  to  instruct  the  jury  as 
follows :  {Here  7vere  set  out  instructions  requested,  by  paragraphs).  Which 
said  several  instructions  so  prayed  for  by  defendant,  the  court  then 
and  there  refused  to  give,  to  which  refusal  the.  defendant,  by  its  coun- 
sel, prayed  leave  to  except,  and  that  the  court  should  sign  this,  its 
bill  of  exceptions,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  which  is  accordingly  done  this  11th  day  of 
March  in  the  year  i&Sl. 

(seal)  Arthur  Mac  Arthur,  Justice. 

f.  Exceptions  Relating  to  Argument  of  Counsel/ 

1,  See,  generally,  supra,  note  2,  p.  899.  gument  to  a  jury  must  be  incorporated 

2.  The  matter  enclosed  by  [  ]  will  not  in  the  bill,  if  objection  thereto  is  to  be 
be  found  in  the  reported  case,  but  has  reviewed.  Hurd  v.  Atkins,  i  Colo, 
been  added  to  complete  the  form.  App.    449.      And    the   language    used 

3,  Where  the  bill  of  exceptions  does  must  be  set  out  in  full.  Churchman 
not  state  in  terms  that  it  contains  the  v.  Kansas  City,  49  Mo.  App.  366. 
whole  evidence  admitted  at  the  trial.  Documents  and  papers  read  by  counsel 
the  statement  that  after  the  evidence  in  argument  must  be  incorporated  in 
had  been  given  as  set  forth,  etc.,  the  the  bill,  if  objected  to.  Winkler  v. 
plaintiffs  rested  their  case,  will  be  ac-  State,  32  Ark.  539.  And  where  objec- 
cepted  as  equivalent.  Merrick  v.  Gid-  tion  is  taken  to  the  reading  of  statutes 
dings,  I  Mackey  (D.  C.)  394.  at  the  trial,  the  portions  which  are  read 

4.  Beqoisites  of  Bill — Generally.  —  See  to  the  jury  must  be  set  out  in  the  bill. 
supra,  note  i,  p.  872.  Charlesworth    v.  Williams,   16  111.  338. 

The  exact  words  used  by  counsel  in  ar-     And   so  of  reading    by   counsel   from 
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(1)  Improper  Remarks  by  Counsel. 
Form  No.  8631.' 

{Commencing  as  in  Form  No.  8593,  and  contijiuing  down  to  *.) 
On  the  argument  of  this  cause  to  the  jury,  the  counsel  for  plaintiff 
(or  defendant)  m  his  argument,  made  the  following  statement:  {Here 
set  out  statement  of  counsel),  to  which  the  defendant  (or  plaintiff),  at 
the  time,  objected,  but  the  court  overruled  said  objection,  and  stated 
in  the  presence  of  the  jury  that  the  statement  so  made  by  counsel 
was  proper,  to  which  ruling  of  the  court  the  defendant  (or plaintiff) 
then  and  there  excepted. 

Inasmuch  (concluding  as  in  Form  No.  8593). 

(2)  Limiting  Time  of  Argument. 
Form  No.  8632.* 

In  the  Superior  Court  of  the  County  of  Butte,  State  of  California. 
The  People  of  the  State  of  California,  plaintiff,  1 

against  >■  Bill  of  exceptions. 

Richard  Roe,  defendant.  ) 

Be  it  remembered  that  on  the  trial  of  the  above  cause,  the  court, 
before  the  counsel  commenced  their  argument,  and  after  evidence 
was  closed,  ruled  that  each  counsel  in  the  case  should  be  restricted 
to  an  hour  and  a  half  xrv  making  their  arguments  to  the  jury,  to  which 
ruling  of  the  court  defendant,  by  his  counsel,  then  and  there  duly 
excepted  on  the  ground  that  there  was  no  rule  of  the  court,  and  never 
had  been  any  rule  of  the  court  established,  restricting  counsel  to  any 
particular  length  of  time  in  the  argument  of  a  criminal  case  before  a 
jury,  and  on  the  ground  that  the  evidence  so  far  as  proving  the 
charge  against  defendant  laid  in  the  indictment  was  concerned,  was 
altogether  circumstantial  and  presumptive,  and  very  voluminous, 
being  the  evidence  of  some  fourteen  different  witnesses,  many  of 
whom  were  examined  at  great  length,  so  that  that  length  of  time 
would  be  quite  insufficient  for  counsel  for  defendant  to  do  their 
client  full  and  ample  justice  in  the  argument  of  said  cause.  The 
court  overruled  the  objection,  and  the  defendant  by  his  counsel  then 
and  there  excepted. 

And  be  it  further  remembered  that  on  the  trial  of  said  cause  Daniel 

legal  or  other  works,  the  bill  must  show  judgment  rendered    against   him   was 

what  and  how  much   counsel  proposed  reversed  and  a  new  trial  granted.     In 

to  read.     Wade  v.  DeWitt,  20  Tex.  398.  its  opinion  the  court  said:  We  do  not 

Where  counsel  is  interrupted  by  court,  question    the  right  of  a  district  judge 

the  bill  must  set  out  the  argument  of  to  limit  counsel  to  a  reasonable  time  in 

the  counsel  and  remarks  of  the  judge  their  arguments  to  the  jury.    But  *  *  * 

in    interrupting   it.     State  v.    Bulling,  it  is,  perhaps,  better,  if  ever  done  at  all 

105  Mo.  204.  in  capital  cases,  that  it  should  be  done 

1.  See,  generally,  supra,  note  4,  p.  903.  in  very  extraordinary  and  peculiar  in- 

2.  This  form  is  based  upon  the  re-  stances.  If  the  court  imposes  a  limi- 
ported  case  of  the  People  z/.  Keenan,  13  tation  of  time  upon  counsel  against 
Cal.  581.  It  having  been  shown  by  their  consent,  it  must  be  done  at  the 
uncontradicted  evidence  that  the  pris-  risk  of  a  new  trial,  if  it  be  shown  that 
oner  was  deprived  by  the  limitations  the  prisoner  was  deprived  thereby  of  a 
of  the  opportunity  of  a  full  defense,  a  full  defense. 
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Webster^  one  of  defendanfs  counsel,  had  argued  said  cause  to  the  jury 
an  hour  and  a  half  (the  time  allowed  by  the  ruling  of  the  court),  and 
was  stopped  by  the  court;  that  he,  said  Daniel  Webster,  one  of 
defendant' s  counsel,  moved  for  further  time  in  which  to  finish  his 
argument  to  the  jury,  stating  as  a  reason  therefor  that  he  had  not 
had  sufficient  time  to  answer  all  the  arguments  of  the  counsel  for 
the  people,  who  opened  the  argument  to  the  jury,  and  had  not  due 
time  to  do  justice  to  his  client  in  the  argument  of  the  cause  by  intro- 
ducing all  the  plans  and  evidence  connected  with  the  case,  which 
motion  the  court  then  and  there  overruled,  and  to  which  ruling  of 
the  court  defendant,  by  his  counsel,  then  and  there  duly  excepted  and 
prays  that  this  his  bill  of  exceptions  may  be  signed  and  made  a  part 
of  the  record  in  this  cause,  which  is  done  accordingly  this  eighth  day 
of  April,  A.  D.  1 897. 

John  Marshall, 
Judge  of  Superior  Court,  County  of  Butte. 

g.  Exception  to  Judgment  Rendered  by  Court.' 

Form  No.  8633. 

(Precedent  in  Real  Estate  Bank  v.  Rawdon,  5  Ark.  559.)* 

[Eulashi  Circuit  Court. 
John  Rawdon,  John  Wright  and  James  Hatch, ' 
Co-partners  under  the  firm  name  and  style  of 
Rawdon,  Wright  o;'  Hatch,  plaintiffs,  ^Bill  of  Exceptions.  J^ 

against 
The  Real  Estate  Bank,  defendant. 
Be  it  remembered,  that  on  the  trial  of  this  cause,  the  same  being 
submitted  by  consent  to  the  court  sitting  as  a  jury,  and  the  following 
facts  being  in  evidence:  (^Here  were  set  out  the  facts)  which  being  all 
the  evidence  in  the  case,  it  was  submitted  to  the  court,  upon  this 
state  of  fact,  to  decide  whether,  upon  the  facts  so  proven  and  estab- 
lished, the  bank  was  or  was  not  liable  to  the.  plaintiffs  for  the  amount 
for  which  they  had  taken  Williamson's  notes.  Whereupon  the  court 
decided  that  the  bank  was  so  liable,  and  rendered  judgment  in  favor 
of  the  plaintiffs  against  the  bank,  for  the  amount  of  said  notes,  with 
interest  from  the  time  when  said  notes  fell  due;  being  for  the  amount 
of  the  balance  of  their  account  and  interest.  To  which  opinion  and 
decision  of  the  court,  so  deciding  the  defendant  to  be  liable,  and  so 
giving  judgment  against  the  defendant,  the  defendant  excepted,  [and 
prays  that  the  court  sign  and  seal  this  his  bill  of  exceptions,  and 
order  that  the  same  be  made  a  part  of  the  record  in  this  cause,  which 
is  done  and  ordered  this  twenty-second  ddij  of  October,  iBJfl. 

John  Marshall,     (seal) 
Judge  Pulaski  Circuit  Court.]' 

1.  Where  a  review  is  sought  of  the  find-  judgment  must  be  inserted  in  the  bill, 

ings  of  the  court   or  jury,  all   the  evi-  and   a   statement  that    judgment  was 

dence    must    be    stated.      Schmidt    v.  rendered     is     not    sufficient.       Yuma 

Chicago,  etc.,  R.  Co.,  83  111.  407;  Gale  County  v.  Lovell,  20  Colo.  80. 

V.    Parks,    58   Ind.    117;    Aspinwall   v.  2.  See,  generally,  j«/ra,  note  i. 

Sabin,  22  Neb.   73;   Reid  v.   Sycks,  27  3.  The  words  and  figures  enclosed  bv 

Ohio   St     285.       And    in    Calorado   the  [  ]  will  not  be   found   in  the   reported 
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h.  Exception  to  Allowing  Prisoner  to  Discharge  Counsel. 

Form  No.  8634. 

(Precedent  in  State  v.  Patten,  10  La.  Ann.  299.)' 

\(^Title  of  cause  as  in  Form  No.  8622. y\^ 

Be  it  remembered,  that  on  the  trial  of  this  cause,  on  the  20th  day  of 
March,  i8J^  after  the  evidence  on  the  part  of  the  State  was  closed, 
and  when  the  counsel  of  the  prisoner  were  proceeding  to  prove,  by 
the  evidence  of  the  witnesses,  the  insanity  of  the  said  prisoner  at  the 
time  of  the  killing,  set  forth  in  the  indictment,  and  a  long  time  before, 
and  even  since  the  said  killing,  the  said  prisoner  arose  and  objected 
to,  and  repudiated  the  said  defense,  and  insisted  upon  discharging 
his  counsel  and  submitting  his  case  to  the  jury  without  any  further 
evidence  or  action  of  his  counsel  in  his  defense;  his  counsel  opposed 
and  remonstrated  against  the  prisoner's  being  permitted  to  do  so,  alleg- 
ing they  were  prepared  to  prove  the  defense  by  clear  and  irresistible  tes- 
timony, but  the  court  overruled  the  objection  of  the  said  counsel  and 
permitted  the  prisoner  to  discharge  his  said  counsel,  and  refused  to 
hear  him  further  in  his  defense,  and  gave  the  case  to  the  jury  with- 
out any  further  evidence  or  pleading  on  his  behalf;  to  all  which 
opinion  and  ruling  of  said  court,  the  defendant's  said  counsel  excepts, 
and  prays  his  exceptions  may  be  signed  [{concluding  as  in  Form  No. 
8622).]^ 

2.  Prescribed  Forms. 

a.  In  General. 

Form  No.  8635. 

(Fla.  Cir.  Ct.  Rules  (1895),  Special  Rule  No.  3.)' 

In  the  Circuit  Court  of  Dade  ) 

County,  Florida,  December  Term,  i897.  \ 
I,  John  Marshall,  Judge  of  the  Circuit  Court  of  the  Seventh  Judicial 
Circuit  of  the  State  of  Florida,  do  hereby  certify  that  during  the 

case,  but  have  been  added  to  render  the  errors  are  assigned  upon   any  issue  of 

form  cbmplete.  fact,   subject   to  review   in  this  court, 

1.  It  was  held  in  this  case  that  the  that  may  have  been  decided  prior  or 
trial  court  erred  in  allowing  the  prisoner,  subsequent  to  the  trial.  On  assign- 
under  these  circumstances.to  discharge  ments  of  error  involving  only  points 
his  counsel,  and  also  erred  in  not  al-  of  law,  the  ordinary  bill  shall  never 
lowing  them  to  offer  the  proofs  of  contain  the  entire  evidence  adduced  at 
his  insanity.  The  judgment  of  the  the  trial  of  the  cause,  but  only  such 
lower  court  was  therefore  reversed,  the  brief  statement  of  the  proofs  as  will 
verdict  of  the  jury  set  aside,  and  a  new  be  sufficient  to  clearly  show  the  pro- 
trial  ordered.  priety  or   impropriety   of    the   court's 

2.  The  matter  to  be  supplied  within  rulings;  and  if  the  decision  of  any 
[  ]  will  not  be  found  in  the  reported  issue  of  fact  prior  or  subsequent  to  the 
case.  trial    is   questioned   by  proper  assign- 

3.  The  ordinary  bill,  as  distinguished  ment  of  error,  the  portion  of  the  evi- 
from  the  evidentiary  bill  {infra.  Form  dence  bearing  on  such  issue  must  be 
No.  8636),  must  be  employed  whenever  given  in  the  ordinary  bill.  Allen  v. 
errors  of  law    arising   out  of  the   pro-  Lewis,  38  Fla.  115. 

ceedings  in  the  cause,  and  not  appear-  Criminal  Cases.  —  The  practice  in 
ing  of  record,  are  designed  to  be  criminal  cases  is  the  same  as  in  civil 
presented  for  review;    and   also  when     cases.     Fla.  Rev.  Stat.  (1892),  §  2971. 
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progress  of  the  cause  pending  in  said  court  wherein  John  Doe  was 
plaintiff,  and  Richard  Roe  was  defendant,  the  following  proceedings 
were  had,  viz: 

On  the  twenty-ninth  day  of  December,  i897,  during  the  term  of  said 
court  (or  in  vacation),  the  defendant  filed  the  following  petition  for  a 
change  of  venue:  (^Here  insert  petition  in  full,  if  any  error  has  been 
assigned  thereon;  if  not,  the  same  to  be  omitted). 

On  the  thirtieth  day  of  December,  i897,  during  the  term  of  said  court 
(or  in  vacation),  said  petition  came  on  to  be  heard  and  the  following 
evidence  was  introduced  in  support  of,  and  in  opposition  thereto: 
(^Here  insert  the  evidence  for  and  against  the  petition,  provided  an  assign- 
ment of  error  for  the  appellate  court  is  based  thereon;  if  not,  the  same 
to  be  omitted). 

Thereupon  the  court  denied  said  petition,  to  which  ruling  the 
defendant  then  and  there  excepted. 

On  the  thirtieth  day  of  December,  iS97,  during  a  term  of  said  court, 
the  defendant  made  the  following  motion,  and  filed  therewith  the  fol- 
lowing affidavit,  for  a  continuance  of  said  cause:  {Here  set  out  the 
motion  and  affidavit  for  continuance). 

Said  motion  coming  on  to  be  heard  on  Xht.  fourth  A^.^  oi  January, 
i898,  during  term  time,  the  following  evidence  was  introduced  for 
and  against  the  same:  {Here  insert  the  evidence  introduced  for  and 
against  the  motion,  provided  an  assignment  of  error  is  based  thereon;  if 
not,  the  same  to  be  omitted). 

Upon  consideration  of  said  motion  by  the  court,  the  same  was 
overruled,  to  which  ruling  the  defendant  then  and  there  excepted. ^ 

On  the  seventh  day  oi  January,  iS98,  during  a  term  of  said  court, 
the  issues  joined  between  the  parties  came  on  to  be  tried  before  a 
jury,  and,  thereupon,  the  plaintif  proposed  and  offered  in  evidence 
the  following  paper:  {Here  set  out  the  paper  in  full). 

But  to  the  reading  of  same  in  evidence  the  defendant  then  and  there 
objected  on  the  grounds  {Here  state  the  grounds  of  objection). 

But  the  said  judge  overruled  said  objections  and  admitted  the  said 
paper  in  evidence,  to  which  ruling  the  defendant  then  and  there 
excepted. 

And  the  s>d\A  plaintiff  further,  to  maintain  the  issues  on  his  behalf 
then  and  there  produced,  as  a  witness,  William  West,  and  offered  to 
prove  by  him  that  {Here  state  in  substance  what  was  intended  to  be 
proved). 

But  to  the  admission  of  the  said  William  West  as  a  witness  (or  to 
the  admission  of  the  said  matters  so  offered  to  be  proven)  the  defendant 
did  then  and  there  object  on  the  ground  that  {Here  state  the  grounds 
of  objection)? 

1.  Motions  Before  Trial.  —  If  there  be  Cir.    Ct.    Rules    (1895),    Special     Rule 

any  other   motion   before  the    trial  of  No.  3. 

the  cause,  the  ruling  upon  which  has        2.  The  grounds  of  the  objection  in  the 

been  excepted  to  and  assigned  as  error  court  below  must  be  stated  in  the  bill 

for  the  appellate  court,  it  should  be  in-  of  exceptions,  and  when  they  do  not  so 

serted  in    the   bill  of  exceptions   in  a  appear   the    appellate    court  will    not 

manner  similar  to  that  above  stated  in  pass  upon  them  unless  the  matter  is  of 

cases    of    application     for    change    of  very  serious  character  and  the  weight 

venue  or  motion  for  continuance.    Fla.  of  authority  indicates  that  they  should 
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But  the  said  judge  did  then  and  there  overrule  said  objection,  and 
admitted  said  evidence,  to  which  ruling  defendant  then  and  there 
excepted. 1 

The  said  parties,  having  concluded  and  submitted  their  evidence, 
the  court  thereupon  gave  the  following  instructions  to  the  jury  at 
plaintiff's  request  {or  "on  its  own  motion,"  inserting  the  charge  in  full 
as  excepted  to,  with  its  proper  number^. 

To  the  giving  of  which  said  charge  the  defendant  excepted. 

The  said  charge  was  predicated  upon  the  following  state  of  facts, 
or  facts  that  the  testimony  tended  to  prove:  {Here give,  briefly  and 
concisely,  the  substance  of  such  portions  only  of  the  proof  as  are  pertinent 
to  the  charge,  and  upon  which  it  is  predicated). 

Thereupon  the  defendant  requested  the  court  to  give  the  following 
charge  to  the  jury:  {Here  give  the  charge  in  full,  with  its  proper 
number). 

But  the  court  refused  to  give  such  charge,  to  which  refusal  the 
defendant  excepted. 

The  said  charge  was  predicated  upon  the  following  state  of  facts, 
or  facts  that  the  testimony  tended  to  prove:  {Here give,  briefly  and 
concisely,  the  substance  of  such  portions  only  of  the  proof  as  are  pertinent 
to  the  charge,  and  upon  which  it  was  predicated)?- 

The  said  cause  having  been  submitted  to  the  jury  by  the  court 
under  its  charges,  and  the  jury  having  rendered  a  verdict  for  the 
plaintiff  against  the  defendant,  on  the  twentieth  day  oi  January,  iS98, 
at  the  term  of  the  court  aforesaid,  the  defendant  made  and  submitted 
the  following  motion  for  a  new  trial:  {Here  insert  the  motion  in  full)? 

On  the  twenty-sixth  day  oi  January,  iS98,  at  the  term  aforesaid  (or 
at  a  subsequent  term,  if  the  motion  be  continued),  the  said  motion 
coming  on  to  be  heard,  the  following  evidence  was  introduced  for 
and  against  the  same:  {Here  insert  any  evidence  that  may  have  been 
introduced  after  the  trial  for  and  against  the  motion). 

Upon  consideration  of  said  motion  the  court,  on  the  twenty-eighth 
day  oi  January,  \W8,  during  the  said  term  (or  at  a  subsequent  term,  if 
the   motion  be  continued),  denied   the   same,  to  which  ruling  the 

not  be  heard  at  all.  After  the  bill  of  same  must  follow  each  charge  predi- 
exceptions  is  signed,  nothing  to  the  cated  upon  it.  If  the  supposed  in- 
contrary  .can  be  offered  and  another  jury  of  any  charge  given  or  refused 
motion  supplied.  Gladden  v.  State,  I2  by  the  court  that  is  assigned  as  error 
Fla.  562.  is  deemed  to  be  corrected  by   another 

1.  All  rulings  of  the  coort,  admitting  charge  or  charges  not  excepted  to  and 
or  rejecting  evidence  either  for  or  not  assigned  as  error,  the  judge  in 
against  the  plaintiff  or  defendant,  that  settling  the  bill  of  exceptions  shall, 
are  excepted  to  and  assigned  as  error  at  the  request  of  the  defendant  in  error 
for  the  appellate  court,  must  be  stated  or  of  his  own  motion,  insert  such 
in  similar  manner  to  the  above.  Fla.  charge  or  charges  in  the  bill  of  ex- 
Cir.  Ct.  Rules  (1895),  Special  Rule  ceptions  immediately  following  the 
No.  3.  charge  excepted   to,   unless  such   cor- 

2.  All  charges  given  or  refused,  upon  recting  charge  or  charges  were  given  in 
which  exceptions  are  taken  and  upon  writing  and  made  a  part  of  the  record 
which  errors  are  assigned  for  the  as  provided  by  statute.  Fla.  Cir,  Ct. 
appellate  court,  may  be  inserted  as  Rules  (1895),  Special  Rule  No.  3. 
indicated  above;  and  if  the  proof  or  3.  Motions  snbseqnent  to  verdict  must 
statement  of  what  the  evidence  tended  be  incorporated  in  the  bill.  Carter  v. 
to  prove   is  sought   to  be   given,    the  State,  20  Fla.  754. 
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defendant  excepted.  (^Here  insert  assignment  of  errors  presented  to  the 
judge  at  the  time  of  applying  for  the  settlement  of  the  bill  of  exceptions^?- 
And  inasmuch  as  the  said  several  matters  objected  to  or  insisted 
upon,  and  considered  by  the  court,  did  not  appear  by  the  record,  the 
said  defendant  did,  on  the  first  day  of  February,  jS98,  during  said 
term  (or  on  the  sixteenth  day  of  March,  1898,  after  the  expiration  of 
said  term  by  virtue  of  a  special  order  herein  made"),^  propose  this,  his 
bill  of  exceptions,  to  the  said  rulings  of  said  judge,  and  request  him 
to  sign  the  same,  which,  after  due  notice  to  the  opposite  party,  or  hi« 
attorney,  is  done  this  first  day  of  February,  iS98. 

John  Marshall^ 
Judge  of  the  Circuit  Court  of  the  Seventh 
Judicial  Circuit  of  Florida. 


b.  Evidentiary  Bill. 

Form  No.  8636. 

(Fla.  Cir.  Ct.  Rules  (1895),  Special  Rule  No.  3.)* 

In  the  Circuit  Court  of 
Duval  County,  Florida 


'\ 


1.  Assignment  of  Errors  Necessary.  — In 

all  civil  causes,  every  plaintiff  in  error, 
at  the  time  of  presenting  a  bill  of  ex- 
ceptions to  the  judge  of  the  circuit  court 
to  be  made  up  and  settled  for  the  appel- 
late court,  whether  such  bill  of  excep- 
tions is  to  be  made  up  from  memoranda 
in  writing  of  exceptions  to  rulings  of 
the  court  during  the  progress  of  the 
trial  and  signed  in  open  court,  or  other- 
wise, shall  present  with  such  bill  an 
assignment  of  errors  covering  all  the 
points  that  he  intends  to  present  in  and 
by  such  bill  of  exceptions  as  grounds 
for  reversal,  and  such  assignment  of 
errors  shall  be  the  guide  for  making  up 
the  bill  of  exceptions,  and  shall  be 
made  a  part  thereof.  A  copy  of  such 
assignment  of  errors,  together  with  such 
notice  of  the  application  for  the  settling 
of  such  bill  of  exceptions  as  the  cir- 
cuit judge  may  deem  reasonable,  shall 
be  served  upon  the  defendant  in  error 
or  his  attorney;  and  no  bill  of  excep- 
tions shall  be  settled  or  signed  after  the 
trial  of  a  cause  unless  the  notice  herein 
required  has  been  given.  *  *  *  If 
the  assignment  of  errors  presented  by 
the  plaintiff  in  error  shall  not  necessi- 
tate the  making  up  of  an  evidentiary 
bill  of  exceptions,  as  herein  provided, 
and  if  the  defendant  in  error  shall  not 
demand  in  writing  that  such  be  made, 
the  bill  of  exceptions  made  up  and 
signed  on  the  assignment  of  errors  pre- 
sented shall  never  contain  the  entire 
evidence  adduced  at  the  trial  of  the 


cause,  but  only  such  brief  statement  of 
the  proofs  shall  be  included  therein  as 
is  necessary  to  show  clearly  the  pro- 
priety or  impropriety  of  any  ruling  of 
the  court  during  the  trial  that  is  assigned 
as  error,  or  only  such  portion  of  the 
evidence  that  may  have  been  presented 
on  any  issue  of  fact  that  may  have  been 
decided  at  any  time  prior  or  subsequent 
to  the  trial  of  the  cause,  and  upon 
which  an  error  has  been  assigned;  e  .g., 
if  the  facts  upon  which  the  rulings  were 
made  are  not  disputed,  they  shall  be 
stated  briefly  as  the  result  of  the  testi- 
mony, and  if  they  are  in  dispute,  it  will 
be  sufficient  to  state  that  there  was 
testimony  produced  tending  to  prove 
them,  and  if  a  defect  in  the  proofs  is 
the  ground  of  exemption,  such  defect 
shall  be  concisely  stated.  Fla.  Cir.  Ct. 
Rules  (1895),  Special  Rule  No.  i. 

2.  Bill  Made  After  Expiration  of  Term. — 
Where  the  judge  states  that  the  bill 
was  made  up  and  offered  for  his  signa- 
ture after  the  term,  by  his  special  leave 
and  authority,  the  presumption  is  that 
the  special  leave  was  by  order  of  the 
court.  Robinson  v.  Hartridge,  13  Fla. 
501. 

3.  Signature  of  Jadge.  —  The  bill  of 
exceptions  unattested  by  the  signature 
of  the  judge,  but  signed  and  corrected 
by  the  counsel  for  the  respective  parties 
and  filed  in  the  appellate  court  as  the 
original  paper,  will  not  be  considered. 
Robinson  v.  Matthews,  16  Fla.  319. 

4.  Evidentiary  Bill.  —  If  any   assign- 
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Evidentiary  bill  of  exceptions  containing  the  evidence  adduced  on 
the  trial  of  the  cause  wherein  John  DoevidiS  plaintiff  and  Richard Poe 
was  defendant,  made  up  and  settled  at  the  instance  of  th.t  plaintiff  in 
error  in  support  of  an  assignment  of  error  predicated  on  the  refusal 
of  the  court  to  grant  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence,  or  not  supported  thereby  (or  on  the  written 
demand  of  the  defendant  in  error'). 

Thereupon  the  plaintiff  produced,  and  caused  to  be  sworn  (^give 
name  of  witness^  who  testified  as  follows:  (^Here  give  testimony  of  wit- 
ness in  narrative  form,  omitting  repetitions  and  questions,  except  when  the 
trial  judge  shall  be  satisfied  that  the  questions,  together  ivith  the  answers, 
are  indispensable  for  a  proper  understanding  of  the  cause  by  the  appellate 
court). 

Thereupon  the //aZ/z/z^  introduced  and  read  in  evidence  the  follow- 
ing paper:  (^Here  set  out  the  paper  in  full). 

T\\Q  plaintiff  o^&vtd  and  read  in  evidence  the  following  written 
deposition  of  (^give  name  of  witness)  taken  by  a  commissioner  in  his 
behalf:  (^Here  give  deposition  of  witness  in  narrative  form,  omitting  inter- 
rogatories, unless  the  judge  shall  deem  them  indispensable  to  a  true  under- 
standing of  the  case  by  the  appellate  court,  and  omitting  the  commissions, 
instructions,  jurats,  signatures  and  certificates  accompanying  such  deposi- 
tions. If  the  interrogatories  are  given,  the  answer  to  each  interrogatory 
must  follow  immediately  after  it).^ 

I,  John  Marshall,  Judge  of  the  Circuit  Court  of  the  Fourth  Judicial 
Circuit  of  Florida,  do  hereby  certify  that  the  foregoing  evidentiary 
bill  of  exceptions  contains  all  the  evidence  adduced  at  the  trial  in 
the  above  stated  cause. 

fohn  Marshall,^ 

Judge  of  the  Circuit  Court  of  the  Fourth 

Judicial  Circuit  of  Florida. 

merit  of  error  presented  to  the  judge  is  questions,  except  when  the  trial  judge 

based  upon  the  refusal  of  the  court  to  shall  be  satisfied  that  it  is  indispensable 

grant  a  new  trial,  on  the  ground  that  for    the  questions    and   answers  to   be 

the  verdict  is  contrary  to  the  evidence,  stated  in  order  to  secure  a  proper  un- 

or  not  supported  thereby,  or  if  the  de-  derstanding  of  the  case  by  the  appellate 

fendant    in    error    shall     demand     in  court.      Fla.    Cir.     Ct.     Rules    (1895), 

writing  that  all  the  testimony  shall  be  Special  Rule  Nos.  i,  3;  Allen  v.  Lewis, 

reviewed  for   the  purpose  of   showing  38    Fla.    115;   Carter  v.   State,   20  Fla. 

that  any  error  of  law,  either  as  to  the  754. 

admission  or  rejection  of  testimony,  or  1.  Testimony  in  behalf  of  defendant  to 

as  to  a  charge  given  or  refused,  is,  in  be  set  forth  in   the   same   way  and  all 

view  of  the   whole  testimony,  a  harm-  exceptions  to  evidence  of  either  party, 

less  error,    then    an   entirely   separate  or  the  rulings   thereon  by  the  court,  to 

and   distinct  bill   of   exceptions    of  the  be  omitted  from  this  evidentiary  bill  of 

evidence   adduced   at   the   trial   of  the  exceptions.     If  the    evidentiary  bill  of 

cause  shall  be  made  up  and  signed  by  exceptions  be  made  up  and  settled  on 

the  judge,  to  be  known  as   the  "  Evi-  the  written   demand  of   the  defendant 

dentiary     Bill     of     Exceptions."       In  in  error,  such  demand  sh^U  be  inserted 

making   up   such   evidentiary  bills   of  here   at  the  close  of  the  evidence  and 

exceptions   nothing   shall    be    inserted  before   the    certificate   of     the    judge, 

therein  but  the  testimony,  and  it  shall  Fla.  Cir.  Ct.  Rules  (1895),  Special  Rule 

contain    all   the   evidence   adduced    at  No.  3. 

the  trial,    which    shall    be   stated  in  a  2.  Signature   of  Judge.  —  See   supra, 

narrative  form,  omitting  repetitions  and  note  3,  p.  909. 
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3.  Judge's  Bill.i 

Form  No.  8637. 

John  Doe     )  In  the  District  Court, 
No.  100.     against        V  Hill  County,  Texas. 

Richard  Roe.  )  November  Term,  a.  d.  i  897. 

Be  It  remembered  that  at  the  November  term,  i897,  of  this  court, 
the  above  entitled  cause  coming  on  to  be  tried,  the  following  pro- 
ceedings were  had:  (^Here  insert  fully  the  matters  transpiring  at  the 
trial  to  which  exception  was  takefi),  and  on  the  tenth  day  of  December, 
1 857,  during  the  aforesaid  term  of  this  court,  the  defendant,  by  his 
counsel,  tendered  to  the  undersigned  judge  of  this  court  the  follow- 
ing bill  of  exceptions,  with  a  prayer  that  the  same  be  signed  and  filed 
as  a  part  of  the  record  in  this  cause :  (^Ilere  set  out  in  substance  the  bill 
tendered)."^ 

Which  bill,  after  having  been  examined  by  me,  was  presented  to 
Jeremiah  Mason,  counsel  for  the  above  plaintiff,  and  said  bill  was 
returned  to  me  by  said  counsel,  with  the  following  objections  thereto: 
(^Here  state  plaintiff's  objections  to  bill).  Said  bill  was  found  by  me  to 
be  incorrect  in  the  following  particulars,  and  I  pointed  out  to  coun- 
sel for  defendant  the  corrections  desired,  to  which  corrections  said 
counsel  refused  to  agree.  I  then  refused  to  sign  said  bill  as  tendered, 
and  indorsed  thereon  the  fact  of  my  refusal,  and  returned  the  bill  to 
defendant's  counsel. 

And  I  hereby  certify  that  this  bill  of  exceptions  presents  fully  and 
correctly  the  rulings  of  the  court  at  the  trial  of  said  cause,  excepted 
to  by  defendant  as  they  actually  occurred,  and  the  same  is  signed,  and 
hereby  ordered  to  be  filed  as  a  part  of  the  record  in  this  cause,  this 
twentieth  day  of  December,  a.  d.  i897. 

John  Marshall,  District  Judge. 

4.  Skeleton  Bill.^ 

1.  Should  the  judge  find  the  bill  of  nally  tendered  to  him,  as  well  as  the 
exceptions  to  be  incorrect,  he  shall  sug-  fact  of  its  tender,  and  of  his  having 
gest  to  the  party  or  his  counsel  who  presented  it  to  the  adverse  party,  or  his 
drew  it  such  corrections  as  he  may  counsel,  when  that  was  the  fact,  with 
deem  necessary;  and  if  they  are  agreed  their  objections,  if  any;  also  the  fact  of 
to  he  shall  make  such  corrections  and  his  having  pointed  out  the  necessary 
sign  and  file  the  bill.  Should  the  party  corrections  desired,  to  the  counsel  who 
not  agree  to  such  corrections,  the  judge  prepared  the  bill;  that  he  also  indorsed 
shall  return  the  bill  with  his  refusal  the  fact  of  his  refusal  to  sign  on  the  re- 
indorsed  thereon,  and  shall  make  out  jected  bill,  together  with  such  other 
and  sign  and  file  with  the  clerk  such  a  facts  in  connection  with  the  preparation 
bill  of  exceptions  as  will,  in  his  opinion,  of  the  bill  as  might  be  deemed  neces- 
present  the  ruling  of  the  court  in  that  sary  to  have  the  matter  fully  under- 
behalf  as  it  actu-xUy  occurred.  stood.     The  bill  should  also  state  fully 

Arizona.  —  Rev.   Stat.  (1887),  §§830,  the    grounds   of   objection     that    were 

831;  Pen.  Code  (1887),  §§  1741,  1742.  taken  at  the  time  of  the  admission  or 

Texas.  —  Rev.  Stat.  (1895),  arts.  1367,  rejection  of  evidence.     Lanier  z/.  Perry- 

1368.                                            .  man,  59  Tex.  104. 

See   also  list  of  statutes  and   rules  3.  Bequisites  of  Bill,  Generally.  —  See 

cited  supra,  note  r,  p.  872.  supra,  note  i,  p.  872. 

2.  Bill  prepared  by  the  jadge  shotild  show  Documentary  Evidence  —  Generally.  — 
the  substance  of  the  bill  that  was  origi-  In  some  states,  it  is  provided  by  statute 
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that  the  bill  of  exceptions  need  not  in- 
clude therein  and  spread  out  at  length 
any  writing  filed  in  court,  but  may  in- 
corporate the  same  by  any  unmistak- 
able reference  thereto,  and  the  clerk  in 
making  a  transcript  of  the  bill  of  ex- 
ceptions shall  write  therein  at  length 
all  of  such  writings. 

California.  —  Code  Civ.  Proc.  (1897), 
§  648;  Fish  V.  Benson,  71  Cal.  428. 

Indiana.  —  Horner's  Stat.  (1896),  § 
626;  Cincinnati,  etc.,  R.  Co.  v.  Butler, 
103  Ind.  31;  Longworth  v.  Higham,  89 
Ind.  352.  Matters  which  are  part  of 
the  record  by  statute  need  not  be  copied 
by  the  clerk,  but  reference  may  be  made 
to  the  page  ^nd  line  of  the  transcript 
where  they  may  be  found.  White 
County  Com'rs  v.  Karp,  90  Ind.  236. 

Iowa.  — Code  (1897),  §  3752;  Miller  z/. 
Chicago,  etc.,  R.  Co..  70  Iowa  302. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5081. 

Utah.  —Rev.  Stat.  (1898),  §  3284. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5059. 

And  in  otheir  states,  although  no 
statute  exists  on  the  subject,  it  is  held 
that  documents  and  other  written  evi- 
dence may  be  incorporated  in  the  bill, 
by  reference  with  direction  to  the  clerk 
to  insert  the  same.  Pearce  v.  Clements, 
73  Ala.  256;  Keith  v.  Herschberg  Opti- 
cal Co.,  48  Ark.  138;  Walrath  v.  Viley, 
I  Bush  (Ky.)  266;  Wright  z/.  Alabama 
Bank,  6  Smed.  &  M  (Miss.)  251;  State 
V.  Dalton,  106  Mo.  463;  Moore  v.  Miller, 
59  Mo.  App.  14;  Oregonian  R.  Co.  v. 
Wright,  10  Oregon  162;  Sexton  v.  Wil- 
lard,  27  Wis.  465.  Documents  thus 
referred  to  must  be  identified  in  such  a 
manner  as  to  exclude  all  doubt.  Pearce 
V.  Clements,  73  Ala.  256;  Lesser  v. 
Banks,  46  Ark.  482;  Lockard  v.  Chicago, 
etc.,  R.  Co.,  66  Iowa  251;  Atchison,  etc., 
R.  Co.  V.  Wagner.  19  Kan.  335;  Mon- 
tana Supreme  Ct.  Rules,  No.  11;  Gunn 
V.  Ohio  River  R.  Co.,  37  W.  Va.  421; 
Sexton  V.  Willard,  27  Wis.  465;  Left- 
witch  V.  Lecann,  4  Wall.  (U.  S.)  187. 

In  Colorado,  when  a  bill  of  excep- 
tions duly  signed  is  filed  in  the  court 
from  which  the  appeal  is  taken,  the 
same  may  be  by  the  appellant  filed  in 
its  original  form  in  the  appellate  court, 
and  when  such  bill  of  exceptions  seeks 
to  embrace  depositions,  same  may  be 
done  by  reference  without  being  done 
in  full,  and  such  depositions  thus  re- 
ferred to  shall  thereby  become  a  bill  of 
exceptions  and  may  be  thereby  trans- 
ferred to  the  files  of  the  supreme  court. 
This  and  other  papers  offered  in  evi- 


dence may  be  expressed  in  bills  of 
exceptions  by  stating  their  purport  and 
effect  so  far  as  appertaining  to  the  de- 
cision in  the  appellate  court  on  the 
essential  parts  of  such  papers.  They 
shall  be  expressed  in  substance  or  at 
length  as  the  judge  signing  such  bill 
of  exceptions  shall  in  his  discretion 
decide.  Mills' Anno.  Code  Colo.  (1896), 
§392. 

In  Illinois,  on  the  other  hand,  skele- 
ton bills  do  not  comply  with  the  re- 
quirements of  the  statute  relating  to 
bills  of  exceptions.  Hayward  v.  Cat- 
ton,  I  111.  App.  577.  And  where  a  bill 
contains  the  words  "  clerk  will  here  in- 
sert," the  document  referred  to  does 
not  become  a  part  of  the  record.  Wright 
V.  Griffey,  44  111.  App.  115. 

In  Atchison,  etc.,  R.  Co.  v.  Wagner, 
19  Kan.  335,  Brewer,  J.,  in  laying  down 
a  rule  to  test  the  suflBciepcy  of  skeleton 
bills,  says  that  "  where  a  deposition  or 
other  writing  is  to  be  made  a  part  of  a 
bill  it  can  be  referred  to  by  such  marks 
of  identification  as  to  exclude  all  doubt. 
That  surely  ought  to  be  sufficient;  and 
so  we  think  the  better  authorities  hold. 
But  these  things  must  exist  to  exclude 
all  doubt: 

1st.  The  bill  in  referring  to  such  ex- 
trinsic document  must  purport  to  incor- 
porate it  into  and  make  it  a  part  of  the 
bill.  A  mere  reference  to  the  docu- 
ment, although  such  as  to  identify  it 
beyond  doubt,  or  a  statement  that  it 
was  in  evidence,  is  not  sufl5cient,  for 
such  reference  and  statement  do  not 
make  it  certain  that  judge  or  counsel  in- 
tended that  it  should  be  copied  into 
and  made  part  of  the  bill. 

2d.  The  docuirient  itself  must  be  in 
existence,  written  out  and  complete  at 
the  time  of  the  signature  of  the  bill; 
*  *  *  A  reference  to  the  testimony  of 
some  witness  to  be  thereafter  writ- 
ten out  by  him,  and  as  written  out 
to  be  inserted,  is  improper,  and  such 
testimony,  though  written  out  and  in- 
serted, must  be  disregarded;  for  that 
in  effect  places  in  the  bill  the  witness's 
statements  of  the  testimony  and  not 
the  judge's.  So  also  if  a  document 
has  been  totally  or  partially  destroyed, 
it  must  be  restored  before  the  signature, 
and  the  paper  as  restored  clearly  iden- 
tified. And  again:  Suppose  a  paper  in 
a  foreign  language  is  reteived  in  evi- 
dence and  translated  to  the  jury  by 
some  witness  on  the  stand;  it  will  not 
do  to  refer  to  that  paper  in  the  original, 
leaving  the  translation  to  be  thereafter 
written  out  by  any  one,  not  even  the 
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witness  who  translated  it  to  the  jury; 
but  the  translation  must  be  written  out 
and  properly  referred  to  so  that  the 
judge  may  approve  it  as  the  one  given 
on  the  trial.  The  same  principle  ren- 
ders it  proper  that  short-hand  notes  be 
written  out  before  the  signature;  for 
the  notes  of  the  stenographer  are  not  a 
record;  they  are  not  conclusive  as  to 
what  in  fact  was  the  testimony;  they 
are  not  good  against  the  certificate 
of  the  judge,  and  are  no  substitute  for 
}j    *  *  * 

3d.  If  a  paper  which  is  to  constitute 
a  part  of  a  bill  of  exceptions  is  not  in- 
corporated into  the  body  of  the  bill,  it 
must  be  annexed  to  it,  or  so  marked 
by  letter,  number,  or  other  means  of 
identification,  mentioned  in  the  bill,  as 
to  leave  no  doubt,  when  found  in  the 
record,  that  it  is  the  one  referred  to  in 
the  bill  of  exceptions.  No  mere  memo- 
randum, intelligible  it  may  be  to  a 
single  person,  is  sufficient.  The  means 
of  identification  must  be  obvious  to 
all." 

Sufficient  Fdentification.  — The  follow- 
ing statements  have  been  held  to  suffi- 
ciently identify  the  matters  referred 
to,  to  wit: 

"The  plaintiff,  to  maintain  the  issue 
on  its  part,  read  in  evidence  the  depo- 
sitions of  H.  Herschberg  and  of  A. 
Herschberg,  taken  in  St.  Loids,  on  the 
24th  day  of  February,  i^8j,  before 
Enrique  Parmer,  notary  public,  which 
were  in  words  and  figures  as  follows: 
[Here  copy  the  depositions  of  wit- 
nesses]." Keith  V.  Herschberg  Op- 
tical Co.,  48  Ark.  138. 

"The  defendant,  to  maintain  the 
issue  on  his  part,  introduced  in  evi- 
dence the  signed  statement  of  F. 
Moore,  which  is  in  words  and  figures 
as  follows,  to  wit:  [Here  copy  Moore' s 
statement]."  Keith  v.  Herschberg  Op- 
tical Co.,  48  Ark.  138. 

"  The  defendant  introduced  the  mort- 
gage on  file."  Sands  v.  Wood,  i  Iowa 
263. 

"  Plaintiffs  to  sustain  the  issues  on 
their  part  offered  in  evidence  a  tax 
deed  which  was  in  words  and  figures 
following:  [Here  clerk  copy  tax  deed]. 
And  also  the  following  tax  receipts, 
which  are  in  words  and  figures  follow- 
ing, to  wit:  [Here  clerk  copy  tax  re- 
ceipts]." Pitkin  V.  Shacklett,  106  Mo. 
571. 

A  bill  is  sufficient  which  as  filed 
contains  directions  to  the  clerk  to 
"copy  all  motions  not  constituting 
part   of   the   record   proper,"   and   the 
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same  are  so  copied.  Ryan  v.  Growney, 
125  Mo.  474;  State  v.  Griffin,  q8  Mo. 
672.  And  when  reference  is  made  to 
certain  documents  as  "hereunto  an- 
nexed marked  Exhibit  A,"  etc.,  the 
documents  are  sufficiently  identified 
when  they  are  attached  to  the  bill, 
though  not  marked  "  exhibits."  Ore- 
gonian  R.  Co.  v.  Wright,  10  Oregon  162. 

Insufficient  Identijicatiott.  —  When,  in 
making  up  a  record  for  the  appellate 
court,  the  clerk  of  the  circuit  court 
leaves  a  blank  space  in  the  bill  of  ex- 
ceptions with  a  reference  to  the  judg- 
ment, or  a  deed  only  by  a  description 
of  the  parties,  such  papers  found 
copied  elsewhere  in  the  record,  with- 
out being  further  identified  or  referred 
to  as  parts  of  the  bill,  cannot  be  re- 
garded by  the  appellate  court.  Pearce 
V.  Clements,  73  Ala.  256.  And  a  mere 
reference  to  motions  and  instructions 
in  a  bill  stating  the  page  of  the  tran- 
script in  which  they  appear  is  insuffi- 
cient. Story  V.  Ragsdale,  30  Mo.  App. 
196;  Jones  V.  Christian,  24  Mo.  App. 
540.  And  so  is  a  statement  that  "  plain- 
tiff filed  a  certain  motion  and  affidavits 
attached."  Moffit  v.  Rogers,  15  Iowa 
453.  Or  that  he  offered  in  evidence 
"  the  transcript  sued  on."  Smith  v. 
Taylor,  11  Iowa  214. 

Reporter's  Notes  —  Generally.  — Where 
a  bill  in  skeleton  form  unmistakably 
refers  to  the  shorthand  reporter's 
notes  of  the  evidence,  and  directs  the 
evidence  thus  taken  to  be  inserted,  it  is 
sufficient.  Glenn  v.  Gleason,  61  Iowa 
28;  Smith  V.  Pella,  86  Iowa  236.  But 
a  mere  reference  to  shorthand  notes, 
or  the  translation  thereof,  is  not  suffi- 
cient, unless  they  have  been  filed. 
Warbasse  v.  Card,  74  Iowa  306;  Lowe 
V.  Lowe,  40  Iowa  220.  And  unless  the 
bill  contain  direction  "Here  insert," 
the  clerk  has  no  authority  to  copy 
omitted  evidence  in  the  bill.  Balti- 
more, etc.,  R.  Co.  V.  Barnum,  79  Ind. 
261;  Lowery  v.  Carver,  104  Ind.  447. 

The  provisions  of  the  statutes  cited 
supra  apply  only  to  written  evidence, 
and  cannot  be  held  to  embrace  oral 
testimony,  which  must  be  written  in 
the  bill  before  the  judge  signed.  Lesser 
V.  Banks,  46  Ark.  482;  Stratton  v.  Ken- 
nard,  74  Ind.  304;  Tipton  v.  Renner, 
105  Mo.  I. 

Sufficient  Identification.  —  In  Mason 
V.  Ware,  63  Iowa  345,  'a  bill  recit- 
ing that  "on  the  trial  the  follow- 
ing evidence  was  offered  *  *  *  (Here 
the  clerk  will  collect  and  insert  at 
length,  and  in  the  order  given  therein, 
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Form  No.  8638.' 
In  the  District  Court  in  and  for  Harrison  County,  Iowa. 

•^'''^''f'ainsf"''^'       \   October  Term,  i8P7. 
Hichardlol^itnd^nt.  )   ^'f'^'danf^  Bill  of  Exceptions. 

Be  it  remembered  that  on  the  twenty-first  day  of  October,  i8P7» 
during  the  October  term  of  said  court,  this  cause  coming  on  for  trial 
upon  the  issues  therein  joined  before  a  jury  for  that  purpose  duly 


the  transcript  of  the  evidence,  and  the 
report  of  the  procedings  had  as  made 
by  the  said  shorthand  reporter,  and 
filed  in  this  cause,  including  said  re- 
porter's report  of  all  the  evidence 
offered  and  received,  of  all  offers,  mo- 
tions, admissions,  objections  and  rul- 
ings and  exceptions  taken,  and  also, 
including  all  exhibits  referred  to  and 
identified  in  said  report  from  the  im- 
paneling of  the  jury  to  the  end  of 
said  report,  being  said  report  and 
transcript  in  full),"  sufficiently  identi- 
fies the  reporter's  notes. 

"The  following  testimony  and  rules 
were  had  and  reduced  to  writing  by 
said  reporter,  being  all  the  testimony 
on  said  trial  (Here  insert  evidence  in 
full)"  is  a  sufficient  reference  to  the  evi- 
dence under  the  provisions  of  the  code. 
Wilson  V.  First  Presb.  Church,  60  Iowa 
112. 

And  a  reference  is  sufficiently  certain 
where  the  clerk  is  directed  to  insert  the 
deposition  or  oral  testimony  "  as  shown 
by  the  minutes  of  the  shorthand  re- 
porter taken  upon  said  hearing."  Win- 
ters V.  Winters,  102  Iowa  53. 

Insufficient  Identification.  —  A  bill 
Stating  that  "  upon  the  trial  of  the 
cause  the  following  evidence  was  given, 
to  wit,  (Here  insert),  which  was  all  the 
evidence  given  upon  the  trial  of  said 
cause,"  is  insufficient,  and  the  clerk  of 
the  court  cannot  insert  in  the  bill  what 
he  supposed  to  be  the  evidence  in  the 
cause.  Henry  County  v.  Slatter,  52 
Ind.  171. 

A  statement  in  the  bill  "  Here  follows 
plaintiff's  evidence"  is  not  a  sufficient 
identification  of  the  same  and  gives  no 
direction  to  the  clerk  as  to  what  evi- 
dence shall  be  inserted.  Tootle  v.  Phoe- 
nix Ins.  Co.,  62  iowa  362. 

And  "here  insert  evidence  in  full" 
is  not  sufficient,  if  there  is  no  identifica- 
tion or  attempt  at  identification.  Wil- 
son V.  Tenant,  61  Iowa  194. 

"Clerk,  here  insert  the  testimony" 
is  not  sufficient,  as  it  does  not  specify, 
designate  or  point  out  the  evidence  to 
be  inserted  in  the  bill,  and  leaves  the 
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clerk  to  determine  what  testimony  or 
evidence  was  introduced  at  the  trial. 
Williams  v.  Williams,  69  Iowa  715. 

And  where  the  clerk  was  directed  to 
"insert  all  the  evidence,  rulings,  ob- 
jections and  exceptions,"  the  bill  was 
held  insufficient  for  the  reasons  above 
stated.  Hill  v.  HoUoway,  52  Iowa 
678. 

Instructions  of  Coort.  —  Where  the  bill 
contains  a  direction  to  the  clerk  to  in- 
sert the  instructions  of  the  court,  the 
instructions  to  be  inserted  must  be  so 
identified  by  letters  or  numbers  or  other 
means  of  identification  mentioned  in 
the  bill  that  there  may  be  no  doubt 
that  the  instructions  in  the  record  are 
those  referred  to  in  the  bill.  St.  Louis, 
etc.,  R.  Co.  V.  Godby,  45  Ark.  485. 
And  see  Leftwitch  v.  Lecanu,  4  Wall. 
(U.  S.)  187;  Atchison,  etc.,  R.  Co.  v. 
Wagner,  19  Kan.  335;  Wells i/.  Burling- 
ton, etc.,  R.  Co.,  56  Iowa  520;  Tuska- 
loosa  County  v.  Logan,  50  Ala.  503. 

"  Clerk  will  here  copy  plaintiff's  in- 
structions as  asked,"  sufficiently  iden- 
tifies instructions  indorsed,  numbered, 
and  left  in  the  custody  of  the  clerk. 
Sprott  V.  New  Orleans  Ins.  Assoc,  53 
Ark.  215. 

In  Kentucky,  where  bill  contains  di- 
rections to  the  clerk  to  "here  insert 
instructions,"  the  instructions  inserted 
w'll  be  considered  as  contained  in  the 
bill  originally  drawn,  and  the  burden  is 
on  the  adverse  party  to  show  that  they 
are  not  thus  given  or  refused.  Garrott 
V.  Ratliff,  83  Ky.  384. 

In  Iowa,  instructions  need  not  be 
incorporated  or  identified.  Parker  v. 
Middleton,  65  Iowa  200;  Allison  v. 
Jack,  76  Iowa  205;  Code  (1897),  §  3707. 

1.  This  form  is  based  on  the  reported 
case  of  Gardner  v.  Burlington,  etc.,  R. 
Co.,  68  Iowa  588,  in  which  case  the 
court  held  that  the  directions  to  the 
clerk  with  reference  to  the  evidence  to 
be  inserted  was  sufficient,  and  that  the 
evidence  was  as  plainly  and  specifically 
pointed  out  as  well  could  be. 

See,  generally,  supra,  note  3,  p. 
911. 
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impaneled,  the  plaintiff  in  support  of  the  issues  produced  and  offered 
the  following  evidence  contained  in  the  reporter's  notes,  which  were 
filed  in  the  office  of  the  clerk  of  the  District  Court  of  said  Harrison 
county,  a  transcript  of  which  is  as  follows:  (The  clerk  will  here  insert 
said  transcript),  the  same  being  a  transcript  and  translation  of  the 
reporter's  notes,  which  transcript  is  on  file  in  the  office  of  the  clerk 
of  said  court,  to  which  evidence  the  defendant  objected,  which  objec- 
tions were  overruled  by  the  court,  to  which  overruling  the  defendant 
then  duly  excepted  —  all  as  appears  in  said  notes  and  transcript 
thereof  as  set  out  and  embodied  in  this  bill  of  exceptions,  and  the 
defendant  on  his  part  produced  and  offered  the  following  evidence 
contained  in  the  reporter's  notes,  which  were  filed  in  the  office  of  the 
clerk  of  the  District  Court  of  said  Harrison  county,  a  transcript  of 
which  is  as  follows:  (Clerk  will  here  insert  said  transcript),  the  same 
being  a  transcript  and  translation  of  the  reporter's  notes,  which 
transcript  is  on  file  in  the  office  of  the  clerk  of  said  District  Court,  to 
which  evidence  the  plaintiff  objected,  which  objections  were  sustained 
by  the  court  and  the  said  evidence  as  offered  was  not  permitted  to  be 
given  to  the  jury,  to  which  ruling  of  the  court  the  defendant  then 
duly  excepted,  and  all  as  appears  in  the  said  notes  and  transcript 
thereof  as  set  out  and  embodied  in  this  bill  of  exceptions. 

Be  it  further  remembered  that  the  above  is  all  the  evidence  offered 
or  introduced  upon  the  trial  of  said  cause  by  the  parties,  and  also 
shows  and  contains  all  ruling  on  objections  to  evidence  and  excep- 
tions thereto.  The  defendant  prays  that  this  his  bill  of  exceptions 
be  signed  by  the  court,  and  that  the  same  be  made  a  part  of  the 
record  in  this  cause,  which  is  done  accordingly. 

John  Marshall,  District  Judge. 

Dated  this  tenth  day  of  November,  i897. 

IN    GEORGIA.  1 

Form  No.  8639. 

Georgia,  Fulton  County. 
In  the  Superior  Court  of  said  County. 

Be  it  remembered  that  on  the  tenth  day  of  May,  a.  d.  i897,  during 
the  May  term  of  the  Superior  Court  of  Fulton  county,  the  Honorable 

1.  Exceptions  tendered  before  final  jndg-  cepts  and  assigns   the   same  as  error, 

ment   for   the    mere  purpose  of   being  and  prays  that   the  court  certify  this, 

made  a  part  of  the  record  shall  be  cer-  his  exceptions,  and  order  the  same  to 

tified    to   be    true   by   the   judge,    and  be  entered  on  the  record  in  this  cause, 

ordered   to   be    placed   on    the  record.  Dated  this  tenth  day  of  October,  1897. 

Such  exceptions  must  be  entered  dur-  Oliver  Ellsworth, 

ing  the  term.   2  Ga.  Code  (1895),  §  5541.  Defendant's  Attorney. 

Exceptions  thus  taken  after  stating  the  \,fohn  Marshall,  ]udge  of  the   Supe- 

case  may  proceed  thus:  rior  Court   of   Atlanta   Circuit,  hereby 

"The   above    case  coming  on  to  be  certify  that  the  foregoing  bill  of  excep- 

heard  at   the  October  term,  1897,  of  the  tions  is  a  true  bill,  and,  together  with 

above  court,  a  demurrer   was   entered  this  certificate,  is  ordered  to  be  entered 

by  the  defendant  to  plaintiff^ s  petition,  on  the  record  in  this  cause, 

which  demurrer  the  court  overruled,  to  fohn  Marshall,  Judge  Superior  Court, 

which  ruling  of  the  court  defendant  ex-  Atlanta  Circuit." 
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John  Marshall,  Judge  of  the  Superior  Court  of  the  Atlantic  Circuit, 
presiding,  the  case  oijohn  Z>^^  against  Richard  Roe  came  on  to  be 
tried  before  a  jury,  said  case  being  an  action  of  complaint  on  a  bill  of 
exchange. 

The  case  being  called  for  trial,  the  defendant  moved  that  the 
plaintiff's  petition  be  dismissed  on  the  ground  that  it  did  not  state 
facts  sufficient  upon  which  to  found  a  cause  of  action,  which  motion 
the  court  overruled,  to  which  ruling  of  the  court  the  defendant,  at  the 
time,  excepted,  and  the  same  is  assigned  as  error. 

That  upon  the  trial  of  said  case  a  verdict  was  rendered  for  said 
plaintiff  for  the  sum  of  one  thousa?td  dollars,  and  costs. 

And  thereupon  a  motion  was  made  by  defendant  in  arrest  of  judg- 
ment,^ which  motion  was  overruled  by  the  court,  to  which  ruling  of 
the  court  the  defendant,  at  the  time,  excepted,  and  the  same  is 
assigned  as  error. 

And  on  the  twenty-fourth  day  of  said  May,  during  the  aforesaid  term 
of  the  said  court,  defendant,  by  his  counsel,  entered  a  motion  for  a 
new  trial^  of  said  cause  upon  the  grounds  set  forth  in   said  motion, 
which  motion  the  court  overru.led.     To   which  ruling  of  the  court 
defendant,  at  the  time,  excepted,  and  the  same  is  assigned  as  error. 
The  following  portions  of  the  record  are  specified  by  defendant  as 
material  to  a  clear  understanding  of  the  errors  complained  of,  namely: 
The  petition  of  the  plaintiff. 
The  motion  to  dismiss  petition  of  plaintiff. 
The  answer  of  defendant. 
The  judgment. 

The  motion  in  arrest  of  judgment. 
The  motion  for  a  new  trial. 

The  brief  of  the  evidence  which  has  been  agreed  upon  by  the 
counsel  in  this  case,  approved  by  the  court,  and  filed  in  the 
office  of  the  clerk  of  this  court. ^ 

1.  Befusal  to  Arrest  Judgement.  —  When  Where  the  motion  is  based  upon 
exception  is  taken  to  a  refusal  to  several  grounds,  distinctly  set  forth 
arrest  judgment,  the  bill  must  bring  up  therein,  an  assignment  of  error  in  the 
the  whole  cause,  and  a  bill  which  bill  that  the  court  erred  in  overruling 
brings  up  a  motion  for  a  new  trial  only  the  motion  is  sufficiently  plain  and 
is  not  sufficient.  Watson  v.  State,  64  specific  in  setting  forth  the  errors  com- 
Ga.  61.  plained  of,  under  the  requirements  of 

2.  Motion  for  New  Trial.  —  When  a  section  5528  of  the  code.  Gray  v. 
party  desires  to   review  the  judgment  Phillips,  88  Ga.  199. 

of  the  court  in   refusing  or  granting  a  3.  Evidence.  —  Where  the  case  is  not 

new    trial,    the    plaintiff   in  error  shall  one  on  which  a  judgment  on  a  motion 

specify    and    set  out   the   errors   com-  for  a  new  trial  is  to  be  reviewed,  the 

plained    of,    and     shall    specify    only  plaintiff    in   error  *  *  *  shall   incorpo- 

so  much  of  the  brief  of  the   evidence  rate  in  the  bill  of  exceptions  a  brief  of 

and    such    other  matters  of  record    as  so   much  of  the  written  and  oral   evi- 

are  material   to  a  clear  understanding  dence  as  is  material   to  a  clear  under- 

of   the   errors   complained   of.     2   Ga.  standing  of  the  errors  complained  of. 

Code  (1895),  §  5530.  2  Ga.  Code  (1895),  §  5528,  subs.   i.     Or 

Where  the   motion   is   based   on    the  if  the  plaintiff  in  error  shall  so  elect  he 

ground  that  the  verdict   is  contrary  to  may  have  such  brief  or  so  much  of  the 

the  charge,  the  charge  must  be  set  out  evidence  as  is  necessary  to  a  clear  un- 

in  the  bill.     Halleraan  v.  Halleman,  65  derstanding   of  the  errors  complained 

Ga.  476.  of  approved  by  the  judge,  and   made  a 
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And  the  said  Richard  Roe,  by  his  counsel,  within  thirty^  days  from 
the  adjournment  of  said  court  (or  \date  of  said  order  overruling  motion 
for  a  new  trial^^  or  \withi71  sixty  days  from  the  date  of  order  overruling 
said  motio7i  for  a  new  triatY)-,  tendered  this,  his  bill  of  exceptions,  and 
prays  that  the  same  be  signed  and  certified. 

Oliver  Ellsworth,  Attorney  for 
Richard  Roe.  ^ 

P.  O.  Address:  Atlanta,  Georgia.^ 

I  do  certify*'  that  the  foregoing  bill  of  exceptions  is  true,^  and  con- 
tains (or  specifics')  all  the  evidence,  and  specifies  all  the  record 
material  to  a  clear  understanding  of  the  errors  complained  of;  and 
the  clerk  of  the  court  of  Dodge  county  is  hereby  ordered  to  make 


part  of  the  record,  and  sent  up  by  the 
clerk  as  a  part  thereof,  rather  than 
have  the  same  incorporated  in  the  bill 
of    exceptions.    2   Ga.    Code    (1895),  § 

5529- 

And  when  a  party  desires  to  review 
the  judgment  of  the  court  in  granting 
or  refusing  a  new  trial,  the  plaintiff 
in  error  shall  *  *  *  specify  only  so 
much  of  the  brief  of  evidence  and  such 
other  parts  of  the  record  as  are  material 
to  a  clear  understanding  of  the  errors 
complained  of.  2  Ga.  Code  (1895),  § 
5530.  But  the  plaintiff  in  error,  at  his 
election,  may  incorporate  the  brief  of 
evidence  so  much  of  the  evidence  as  is 


3.  The  words  enclosed  by  [  ]  should 
be  used  when  the  court  continues  in 
session  more  than  thirty  days  and  is 
not  adjourned  at  the  time  bill  of  excep- 
tions is  tendered.     2  Ga.  Code  (1895), 

§  5539- 

4.  Signature.  —  The  bill  must  be 
signed  by  the  party,  his  attorney  or 
solicitor.  2  Ga.  Code  (1895),  §  5527. 
And  the  signature  of  the  attorney  on 
the  back  of  a  bill  is  not  sufficient. 
Brand  v.  Garrett,  62  Ga.  165. 

5.  Post-office  Address. — Counsel,  when 
signing  bills  of  exceptions  or  acknowl- 
edging service  thereof,  will  add  to  their 
signatures  their   post-office   addresses. 


necessary  to  a  clear  understanding  of     Ga.  Supreme  Ct.  Rules,  No.  6 


the  errors  complained  of  in  the  bill  of 
exceptions,  rather  than  have  the  same 
sent    up    in    the  record.     2    Ga.    Code 

(1895),  §  5531- 

Objection  to  evidence  must  appear  to 
have  been  presented  in  the  court  below 
when  the  ruling  objected  to  was  made. 
Clark  V.  Empire  Lumber  Co.,  87  Ga. 
742;  Griffin  v.  Johnson,  84  Ga.  279. 

1.  Fast  Bills  of  Exceptions.  —  In  all 
cases  where  an  application  for  an 
injunction  or  a  receiver  is  granted  or 
refused,  in  all  applications  for  dis- 
charge under  bail-trover  and  contempt 
cases,  granting  or  refusing  applications 
for  alimony,  mandamus  or  other  extra- 
ordinary remedy,  the  granting  or  re- 
fusing of  application  for  judgment 
against  fraudulent  debtors,  and  in  all 
criminal  cases,  the  bill  of  exceptions 
shall  be  tendered  and  signed  within 
twenty  days  from  the  rendition  of  de- 
cision, and  the  opposite  party  shall  be 
served  within  fifty  days  from  such  sign- 
ing, with  the  bill  of  exceptions.  2  Ga. 
Code  (1895),  §  5540. 

2.  The  words  enclosed  by  [  ]  should 
be  used  where  judgment  excepted  to 
was  rendered  by  the  judge  at  cham- 
bers.    2  Ga.  Code  (1895),  §  5539, 


6.  Certify.  —  A  judge's  certificate  is 
fatally  defective  which  states  "I  do 
hereby  that  the  foregoing  eleven  pages 
of  the  bill  of  exceptions  are  true;  that 
the  exhibits  A.B.  C.8i  D.  hereto  at- 
tached and  identified  contain  all  the 
evidence  introduced  on  the  trial  of 
said  case  and  material  to  a  clear  un- 
derstanding of  the  errors  complained 
of  and  that  the  grounds  taken  on  the 
motion  for  a  new  trial  are  true  together 
with  the  rulings  and  decision  of  the 
court  in  such  case  and  the  clerk,"  etc., 
and  cannot  be  amended  by  inserting  the 
word  "certify,"  there  being  nothing  to 
indicate  that  the  judge  intended  to 
say  "certify"  rather  than  "deny." 
Owensby  v.  Thompson,  69  Ga.  773. 

7.  Is  True.  —  The  certificate  must 
state  that  the  bill  of  exceptions  is  true. 
Parmelee  z^.  Savannah,  etc.,  R.  Co.,  72 
Ga.  216;  Lawrence  v.  Monticello,  65 
Ga.  298.  And  a  certificate  as  follows: 
"I  do  certify  that  the  foregoing  bill 
of  exceptions  with  the  record  in  the 
case  contains  all  the  evidence  material 
to  a  clear  understanding  of  the  errors 
complained  of  and  the  clerk  of  the 
superior  court  oi  fasper  county  is  here- 
by required,"  etc.,  is   fatally  defective. 
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out  a  complete  copy  of  such  particulars  and  a  record  in  said  case,  as 
are  in  this  bill  of  exceptions  specified,  and  certify  the  same  as  such 
and  cause  the  same  to  be  transmitted  to  the  October  term  of  the 
Supreme  Court,  that  the  errors  alleged  to  have  been  committed  may 
be  considered  and  corrected. 

This  the  twentieth  day  oi  June,  i897.^ 

John  Marshall,  Judge.  ^ 

Clerk's  Office,  Superior  Court,  Pulaski  County. 

I,  Calvin  Clark,  clerk  of  said  court,  hereby  certify  that  the  within 
is  the  true,  original  bill-^  of  exceptions  in  the  case  of  y^c,^«  Z>(7<?  against 
Richard  Roe,  filed  in  this  office,  and  I  further  certify  that  a  copy  of 
said  bill  is  now  on  file  in  this  office. 

Given  under  my  hand  and  a  seal  of  this  court  this  twentieth  day  of 
June,  A.  D.  1 897. 

(seal)*  Calvin  Clark^  Clerk  Superior  Court.* 


Lawrence  v.  Monticello,  65  Ga.  298. 
And  so  with  a  certificate  as  follows:  "  I 
do  certify  that  the  foregoing  bill  of  ex- 
ception contains  all  the  evidence  ma- 
terial," etc.  Parmelee  v.  Savannah, 
etc.,  R.  Co.,  72  Ga.  216. 

1.  The  certificate  must  show  affirma- 
tively that  it  was  attached  to  the  bill 
within  the  time  prescribed  by  statute 
after  the  adjournment  of  the  court  at 
which  the  trial  was  had.  Bush  v. 
Keaton,  65  Ga.  296;  Broom  v.  State,  99 
Ga.  197.  Or  reason  for  delay  must  be 
shown.     2   Ga.    Code   (1895),    §§  5542, 

5545- 

2.  Signature.  —  Counsel  must  prepare 
the  certificate  and  present  the  same  to 
the  judge  for  his  signature.  The  judge 
cannot  be  compelled  by  mandamus  to 
prepare  a  statement,  but  he  may  be 
compelled  to  sign  a  certificate  properly 
prepared.     Pendley  v.  State,  87  Ga.  186. 

If  judge  is  dead,  or  absent,  or  other- 
wise becomes  incapable  of  acting,  party 
may  verify  the  bill  by  his  own  oath, 
or  that  of  his  attorney,  together  with 
the  oath  of  at  least  one  disinterested 
member  of  the  bar  who  was  present  at 
the  trial,  and  such  verification  shall 
operate  in  the  same  manner  as  the 
certificate  of  the  judge.  2  Ga.  Code 
(1895),  §  5542. 

Judge  mast  examine  certificate  and  see 
that  it  is  in  legal  form,  and  no  failure 
of  the  judge  to  discbarge  this  duty  shall 
prejudice  the  rights  of  parties.  2  Ga. 
Code  (1895),  §  5534- 

The  form  of  certificate  given  in  the 
text  is  prescribed  by  2  Ga.  Code  (1895), 
§  5532;  3  Ga.  Code  (1895),  §  1072.  And 
where  the  judge  has  corrected  the  bill, 
the  certificate  should  be  the  same  as 


where  no  correction  is  necessary. 
Pusey  V.  Sweat,  92  Ga.  809.  Substan- 
tial compliance  with  the  statutes  is 
sufficient,  although  the  latter  be  not 
strictly  complied  with.  Pusey  v.  Sweat, 
92  Ga.  809.  In  this  case  the  court  said: 
"  We  have  been  at  a  loss  to  understand 
why,  under  the  plain  and  unequivocal 
requirements  of  the  Supreme  Court 
practice  act,  there  should  ever  have  been 
any  disposition  either  on  the  part  of 
judges  or  of  counsel  to  make  any  varia- 
tion whatever  from  the  form  of  certifi- 
cate which  that  act  declares  shall  be 
used  in  all  cases.  We  have  had  con- 
stant occasion  to  be  surprised  that  there 
should  be  any  doubt  or  difficulty  in  the 
matter  which  the  statute  makes  so  per- 
fectly simple  and  plain.  Notwithstand- 
ing the  absolute  clearness  of  the  law, 
however,  many  able  judges  and  learned 
lawyers  have  seen  proper,  for  one  rea- 
son or  another,  to  change  and  modify 
the  statutory  certificate."  See  also 
Pendley  v.  State,  87  Ga.  186. 

3.  That  bill  is  the  true  original  bill 
must  be  stated.  2  Ga.  Code  (1895),  5^ 
5607;  Neal  V.  State,  65  Ga.  300.  And  a 
certificate  "  that  to  the  best  of  my 
knowledge  and  belief  the  within  bill  is 
the  original  bill  of  exceptions  filed," 
etc.,  is  insufficient,  not  being  in  com- 
pliance with  the  statute.  Aiken  v. 
Hilton,  66  Ga.  245. 

4.  Seal.  —  The  clerk's  certificate  must 
be  under  seal  of  the  court.  2  Ga.  Code 
(1895),  g  5607. 

6.  Necessity  For.  —  The  clerk's  certifi- 
cate is  required  by  2  Ga.  Code  (1895),  § 
5607,  and  cannot  be  waived  even  by 
consent  of  counsel.  Daniel  v.  Donald- 
son, 56  Ga.  523. 
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Georgia,  Fulton  County. 

In  person  appeared  before  me  the  undersigned  Oliver  Ellsworth^ 
who  on  his  oath  says  that  he  is  attorney  for  the  plaintiff  in  error,  and 
that  on  the  thirtieth  ddiy  oi  June,  iS97,  he  served  Jeremiah  Mason, 
attorney  for  defendant  in  error,  personally  with  a  copy  of  the  above 
and  foregoing  bill  of  exceptions. 

Oliver  Ellsworth. 
Sworn  to  and  subscribed  before  me  this  thirtieth  day  oi  June,  iB97. 

Norton  Porter, 
Notary  Public,  Fulton  County,  Georgia. 

6.  Stenographic  Bill. 

Form  No.  8640.^ 

In  the  District  Court  of  Iowa,  in  and  for  Harrison  County,  October 
Term,  i897. 

John  Doe,  plaintiff,      \ 

against  >  Certificate. 

Richard  Roe,  defendant.  ) 

I,  Charles  Chase,  do  hereby  certify  that  I  am  the  official  shorthand 
reporter  of  the  District  Court  in  and  for  Harrison  county,  Iowa,  and 
acted  as  such  in  the  trial  of  the  above  entitled  cause;  that  the 
annexed  and  foregoing  shorthand  report  of  evidence  is  a  true,  full 


1.  Affidavit,  by  Whom  Made. — Affidavit 
of  service  of  the  bill  must  be  made  by 
the  attorney  of  the  party  serving  the 
same,  and  attached  to  the  bill.  Burney 
V.  Collins,  50  Ga.  90;  Cloud  v.  State, 
50  Ga.  369;  Lathrop  v.  Kemp,  50  Ga. 
483;  Wostenholmes  v.  State,  71  Ga.  66g; 
Goodwin  v.  Kennedy,  99  Ga.  123.  But 
service  by  any  person  is  sufficient  if 
properly  shown  by  affidavit.  Walter 
V.  Kierstead,  74  Ga.  18. 

For  the  code  provisions  relating  to 
the  service  of  the  bill  see  2  Ga.  Code 
<i895).  8§  5541,  5547,  5548.  And  see 
also  the  following  cases:  Southwestern 
Bank  v.  Tillman,  94  Ga.  731;  Ander- 
son V.  Faro,  79  Ga.  558;  Williams  v. 
Clarke,  70  Ga.  405;  Craig  v.  Webb, 
70  Ga.  188;  Allen  v.  Cravens,  68  Ga. 
554;  Price  V.  Lathrop,  66  Ga.  247; 
Oliver  v.  State,  66  Ga.  243;  Bush  v. 
Keaton,  65  Ga.  296;  Hudson  v.  Board 
of  Education,  62  Ga.  165;  Moughon  v. 
State,  54  Ga.  698. 

Where  service  is  acknowledged,  no  affi- 
davit is  necessary,  and  in  such  case  the 
acknowlegment  of  service  must  be  in- 
dorsed upon  or  annexed  to  the  bill.  2 
Ga.  Code  (1895),  §  5547.  subs.  i.  Ac- 
knowledgment of  service  may  be  as 
follows:  "  Due  and  legal  service  of  the 
within  bill  of  exceptions  acknowledged. 


Copy  and   all   further  service  waived, 
this  y^wrM  day  of  October,  iSg^. 
Jeremiah  Mason, 
Attorney  iox  John  Doe." 

When  there  are  several  defendants, 
acknowledgment  of  service  by  attor- 
ney for  one  defendant  amounts  to  serv- 
ice as  to  that  defendant  only.  Allen 
V.  Cravens,  68  Ga.  554. 

Insufficient  Acknowledgment,  t—  The 
acknowledgment  of  bill  of  service 
signed  Eckles  &  Abercrombie,  per 
John  D.  Eckles,  is  insufficient  where 
it  does  not  appear  either  in  the  bill  or 
in  the  record  who  John  D.  Eckles  is, 
whether  one  of  the  defendants  or 
counsel  in  the  matter,  or  in  what  char- 
acter he  acknowledged  the  service. 
Smith  V.  Eckles,  65  Ga.  326. 

2.  In  General.  —  In  Iowa,  in  all  ap- 
pealable actions  triable  by  ordinary 
or  equitable  proceedings,  any  party 
thereto  shall  be  entitled  to  have  re- 
ported the  whole  proceedings  upon  the 
trial  or  hearing,  and  the  court  or  judge 
shall  direct  the  reporter  to  make  such 
report  in  writing  or  shorthand,  which 
shall  contain  the  date  of  the  com- 
mencement of  the  trial,  the  proceed- 
ings impaneling  the  jury,  and  any 
objections  thereto  with  the  rulings 
thereon,  the  oral  testimony   at  length 
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and  complete  report  of  the  evidence  in  said  cause,  and  contains, 
with  the  exhibits,  records  and  documentary  evidence  therein  referred 
to  and  identified,  all  of  the  evidence  offered,  given  or  introduced  in 
said  cause  by  the  respective  parties  upon  the  trial  thereof;  all  of  the 
objections  and  motions  of  the  said  parties  thereto  or  any  part 
thereof;  all  rulings  of  the  court  upon  such  objections  and  motions, 
and  all  exceptions  to  such  rulings. 

Signed  this  tenth  day  oi  November,  iS97. 

Vharles  Chase,  Court  Reporter. 

I,  John  Marshall,  do  hereby  certify  that  I  am  the  judge  before 
whom  the  above  entitled  cause  was  tried ;  that  Charles  Chase  was  the 
official  shorthand  reporter  who  reported  said  cause;  that  the  annexed 
and  foregoing  shorthand  report  of  evidence  duly  certified  by  the 


and  all  offers  thereof,  all  objections 
thereto,  the  rulings  thereon,  the  identi- 
fications as  exhibits,  by  letter  or  num- 
ber or  other  appropriate  mark,  of  all 
written  or  other  evidence  offered,  and 
by  sufficient  reference  thereto,  made 
in  the  report,  to  make  certain  the  ob- 
ject or  thing  offered,  all  objections  to 
such  evidence  and  the  rulings  thereon, 
all  motions  or  other  pleas  orally  made 
and  the  rulings  thereon,  the  fact  that 
the  testimony  was  closed,  the  portions 
of  arguments  objected  to,  when  so  or- 
dered by  the  court,  all  objections 
thereto  with  the  rulings  thereon,  all 
oral  comments  or  statements  of  the 
court  during  the  progress  of  the  trial, 
and  any  exceptions  taken  thereto,  the 
fact  the  jury  is  instructed,  all  objec- 
tions and  exceptions  to  instructions 
given  by  the  court  on  its  own  motion,  the 
fact  that  the  case  is  given  to  the  jury, 
the  return  of  the  verdict  and  action 
thereon  of  whatever  kind,  and  any 
other  proceedings  before  the  court, 
judge  or  jury  which  might  be  pre- 
served and  made  of  record  by  bill  of 
exceptions,  and  shall  note  that  excep- 
tion was  saved  by  the  party  adversely 
affected  to  every  ruling  made  by  the 
court  or  judge.  Such  report  shall  be 
certified  by  the  trial  judge  and  re- 
porter, when  demanded  by  either 
party,  to  the  effect  that  it  contains  a 
full,  true  and  complete  report  of  all 
proceedings  had  that  are  required  to 
be  kept,  and,  when  so  certified, 
the  same  shall  be  filed  by  the 
clerk  and,  with  all  matters  set  out 
or  identified  therein,  shall  be  a  part  of 
the  record  in  such  action  and  consti- 
tute a  complete  bill  of  exceptions. 
But  on  a  trial  before  a  jury  it  shall  not 
be  necessary  to  take  down  arguments 
of  counsel  or  statements  of  the  court, 


except  his  rulings,  when  not  made  in 
the  presence  of  the  jury.  Iowa  Code 
(1897),  §  3675;  Hood  V.  Chicago,  etc., 
R.  Co.,  95  Iowa  331;  Fleming  z/.  Stearns, 
79  Iowa  256;  Hurlburt  v.  Fyock,  73 
Iowa  477;  Wadsworth  v.  Indiana  First 
Nat.  Bank,  73  Iowa  425;  McCarthy  v. 
Watrous,  69  Iowa  260;  Hay  v.  Frazier, 
49  Iowa  454. 

In  Mississippi,  under  the  provisions 
of  the  Laws  (1896),  p.  91,  that  "  if  both 
parties  to  the  suit,  or  their  attorneys, 
shall  enter  upon  the'  stenographer's 
notes  a  written  agreement  that  the 
same  as  originally  filed,  or  as  subse- 
quently modified  by  agreement,  are 
correct,  such  transcribed  notes  so 
agreed  on  shall  become  a  part  of  the 
record  in  the  cause  without  the  ap- 
proval or  signature  of  the  trial  judge, 
and  shall  be  a  part  of  the  bill  of  excep- 
tion," it  is  held  that  when  the  stenog- 
rapher's notes  contain  all  that  is  desired 
to  be  incorporated  in  the  record,  and 
show  the  rulings  of  the  court  and  the 
matters  ruled  upon,  and  the  exceptions 
of  the  party,  they  shall  constitute  a  bill 
of  exceptions,  and,  being  part  of  the 
record,  may  be  used  as  such.  State  v. 
Spengler,  74  Miss.  129. 

In  New  Mexico,  in  all  cases  tried  by 
the  court,  either  with  or  without  the 
intervention  of  a  jury,  the  testimony 
and  all  the  rulings  of  the  court  shall 
be  taken  down  by  the  stenographer, 
unless  waived  by  the  parties*  to  the  ac- 
tion. After  such  trial,  any  party  to  the 
action  may  require  the  court  stenog- 
rapher to  transcribe  the  whole  or  any 
part  of  the  stenographic  notes.  When 
such  notes  are  transcribed,  and  the  cor- 
rectness of  the  same  is  certified  to  by 
the  court  stenographer,  it  shall  become 
and  be  a  part  of  the  record  in  such  ac- 
tion.  In  all  actions,  the  testimony  taken 
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said  official  reporter  is  the  report  of  the  evidence  in  said  cause,  and 
contains,  with  the  records,  exhibits  and  documentary  evidence 
therein  referred  to  and  identified,  all  of  the  evidence  offered,  given 
or  introduced  in  said  cause  by  the  respective  parties  upon  the  trial 
thereof;  all  objections  and  motions  of  the  said  parties  thereto  or 
any  part  thereof;  all  rulings  of  the  court  upon  such  objections  and 
motions,  and  all  exceptions  to  such  rulings;  that  the  said  report 
with  this  certificate  is  ordered  to  be  filed  and  made  a  part  of  the 
record  in  said  cause. 

Signed  this  tenth  day  of  November,  a.  d.  i897. 

John  Marshall,  District  Judge. 


by  referees,  the  transcribed  notes  of  the 
stenographer,  and  all  matters,  orders 
or  decisions  entered  or  made  during 
the  progress  of  the  trial,  shall  become 
and  be  a  part  of  the  record  for  the  pur- 
pose of  having  the  cause  reviewed  by 
the  supreme  court  upon  appeal  or  writ 
of  error,  and  it  shall  not  be  necessary  to 
prepare  or  have  settled  or  signed  or 
sealed  in  bill  of  exceptions,  in  order  to 
make  any  of  such  matters  a  part  of  such 
record.  If,  for  any  reason,  it  shall  be 
impracticable  to  make  the  testimony 
in  any  trial  a  part  of  the  record  in 
the  above  manner,  it  may  be  made  a 
part  of  the  record  by  a  bill  of  excep- 
tions. Comp.  Laws  (1897),  §  2685,  subs. 
172. 

In  Pennsylvania,  it  shall  be  the  duty 
of  stenographers  to  take  full  steno- 
graphic notes  of  all  testimony  in  all 
proceedings  in  any  trial  of  facts,  to- 
gether with  the  judge's  charge,  and 
also  every  ruling,  order  and  remark  of 
the  judge  relating  to  the  cause  upon 
the  trial,  made  in  the  presence  and 
hearing  of  the  jury  in  any  stage  of  the 
proceedings  to  which  any  party  may 
except,  in  the  same  manner  and  with 
the  same  effect  as  is  now  practised  in 
relation  to  the  judge's  charge.  Such 
notes  shall  be  deemed  and  held  to 
be  official,  and  a  copy  of  same  made 
and  filed  as  hereinafter  provided,  and 
a  copy  of  same  duly  certified  by  the 
clerk  or  prothonotary  of  the  court, 
shall  be  used  by  the  parties  to  the 
cause  in  any  further  proceeding,  when- 
ever the  use  of  the  same  shall  be  re- 
quired. Bright.  Pur.  Dig.  Pa.  (1894), 
p.  1944,  §  4.  And  it  shall  be  the  duty 
of  such  stenographer  to  furnish  a  copy 
of  his  notes,  written  out  in  longhand, 
upon  the  order  of  the  court,  or  at  the 
request  of  counsel  in  the  cause,  during 
the    progress  of    the   trial   or   at   any 


subsequent  time,  and  to  transcribe  all 
notes,  which  transcript  shall  be  filed 
and  made  a  part  of  the  record  in  the 
cause,  Bright.  Pur.  Dig.  Pa.  (1894), 
p.  1944,  ^  6.  And  the  official  stenog- 
rapher's notes,  when  written  out  and 
filed  by  order  of  the  court  and  placed 
upon  the  record,  constitute  a  complete 
bill  of  exceptions  upon  every  question 
upon  which  an  exception  was,  in  fact, 
taken.  Rosenthal  v.  Ehrlicher,  154  Pa. 
St.  396. 

See  also  list  of  statutes  and  rules 
cited  supra,  note  i,  p.  872. 

In  Michigan,  Oregon  and  Wisconsin, 
the  reporter's  notes  cannot  constitute  a 
bill  of  exceptions,  although  copied  in 
full  and  signed  by  the  trial  judge,  and 
prefixed  by  a  statement  calling  them  a 
bill  of  exceptions,  and  a  statement 
that  they  will  be  relied  upon  by  the 
defendant  as  such.  Frankenburg  v. 
Decatur  First  Nat.  Bank,  33  Mich.  46; 
Snyder  v.  Willey,  33  Mich.  483;  Har- 
baugh  V.  Wayne  Circuit  Judge,  32 
Mich.  259;  Janeway  v.  Holston,  19 
Oregon  97;  Semmens  v.  Walters,  55 
Wis.  682. 

Identification  of  Evidence.  —  The  evi- 
dence must  be  clearly  identified,  and  a 
certificate  "  that  the  same,  given  with 
the  documentary  evidence  therein  re- 
ferred to,  constitutes  all  the  evidence 
offered,"  attached  to  the  reporter's 
notes,  is  not  a  sufficient  identification. 
Way  V.  Council,  76  Iowa  741;  Johnston 
V.  McPherran,  8i  Iowa  230. 

Beporter's  Certificate,  —  The  notes 
must  be  certified  by  the  reporter,  the 
judge's  certificate  and  the  notes 
not  being  sufficient.  Richards  v. 
Lounesbury,  65  Iowa  587;  Harrison  v. 
Snair,  76  Iowa  558.  And  a  certification 
by  court  stenographers  in  firm  name  is 
irregular  and  improper.  Rosenthal  v. 
Ehrlicher,  154  Pa.  St.  396. 
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Form  No.  8641.' 

State  of  Indiana,  )  In  the  Posey  Circuit  Court,  September  Term, 

Posey  County.       J      '  iZ97. 

John  Doe,  plaintiff,       ] 

against  V  No.  900. 

Richard  Roe,  defendant.  ) 

Be  it  remembered  that  the  above  entitled  cause,  coming  on  for 
trial  at  the  September  term  of  said  court,  the  Honorable  John  Mar- 
shall, judge  of  said  court,  presiding,  and  the  jury  having  been  duly 
impaneled  to  try  said  cause,  the  following  evidence  was  submitted 
to  said  jury  by  the  respective  parties  in  support  of  the  issues  by  them 
respectively  to  be  maintained,  and  the  following  objections  were 
made  to  the  admission  of  evidence  offered,  and  the  following  rulings 
were  made  by  said  court  relative  to  the  admission  and  exclusion  of 
such  evidence,  and  the  following  exceptions  taken  to  such  rulings  of 
the  court.  All  the  evidence  offered  or  introduced  by  the  respective 
parties,  all  objections  thereto  or  any  part  thereof,  all  the  rulings  of 
the  court  upon  such  objections,  and  all  exceptions  to  such  rulings,  at 
the  time  when  said  evidence  was  given  to  the  jury,  and  at  the  time 
when  said  objections  and  rulings  were  made,  were  taken  down  and 
reported  verbatim  in  full  shorthand  by  Charles  Chase,  official  stenog- 
rapher of  said  Circuit  Court,  duly  appointed  by  said  court, ^  at  the 
request  of  the  above  named  parties,  to  take  down  in  shorthand  the 
evidence,  and  to  note  the  proceedings  in  the  trial  of  this  cause,  said 
appointment  and  the  oath  of  office  of  said  reporter  being  on  file  in 
the  office  of  the  clerk  of  said  Posey  county. 

That  upon  the  conclusion  of  the  trial  of  this  cause,  at  the  request 
of  the  above  defendant,"^  said  reporter  made  out  and  furnished  to  said 

1.  In  Indiana,  the  proper  form  is  to  porated,  signed  and  filed,  the  clerk  may 

prepare  the  usual  formal  beginning  of  be  required  to  certify  the  original  long- 

an  ordinary  bill  with  a  recital  that  the  hand  manuscript  of  the  official  reporter 

following  oral  evidence  was  delivered,  to  the  supreme   court  without  copying 

and  the  rulings  of  the  court  in  respect  it  into    the    transcript.     A  bill   in  this 

to  the  admission   and  rejection  of  evi-  form  is  proper  where  written  instruc- 

dence,  and  the  objections  and   excep-  tions  or  documents,  or  other  evidence 

tions  thereto,  were  made  and  taken  as  or    matter,    is    to    be  copied    into    the 

stated,  and  that   a    verbatim  report  of  transcript  of  the  clerk  in  making  up  his 

such  evidence,  and  the  rulings,  objec-  record  for  the  appellate  court.  Wagoner 

tions     and     exceptions     thereon     and  v.  Wilson,  lo8  Ind.  210. 

thereto,    was   made    by    an    official  re-  2.  Appointment  of  Stenographer.  —  For 

porter,  naming  him,  of  which  evidence,  the  purpose  of  facilitating  and  expedit- 

rulings,   objections  and  exceptions  so  ing   the  trial  of  causes,  the   judge   or 

made  and  taken,  the  following  is  the  judges,  or  the  majority  of  them,  of  the 

original  longhand   manuscript,   as  the  circuit  court  and  superior  courts  of  each 

same  was    made  and   filed.     This   at-  and  every  county  of  this  state  shall  ap- 

tached  as   a   preface   to  the  longhand  point  one  or  more  shorthand  reporters 

manuscript  with  the  usual  formal  end-  to  take  down  in  shorthand  the  evidence 

ing  of  an  ordinary  bill,  not  omitting  at  and  to  note  proceedings  in  the  trial  of 

the   appropriate  place  the    usual  state-  causes  pending  in   such  courts  when- 

ment  that  "  this  was  all  the  evidence  ever  either  of  the  parties  to  said  cause 

given  in  said  cause,"  incorporates  the  requests  that   the  same  shall  be  done, 

manuscript    into     a     bill     ready     for  Horner's  Stat.  Ind.  (1896),  §  1405. 

presentation  to  the  judge  for  examina-  3.  Reporter  must  Ftimisli  Transcript. — 

tion   and  signature.     When   so    incor-  Whenever  in   any   cause   the  reporter 
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defendant  a  transcript  written  in  longhand  of  all  the  evidence  offered, 
given  or  introduced  by  the  respective  parties  in  the  trial  of  this 
cause,  and  all  the  objections  thereto,  rulings  of  the  court  upon  said 
objections,  and  exceptions  to  such  rulings;  a  report  thereof  having 
been  taken  verbatim  in  shorthand  by  said  reporter,  said  transcript 
being  a  report  of  all  evidence  offered,  given  or  introduced  in  said 
cause,  the  objections  thereto,  the  rulings  of  the  court  upon  said 
objections,  and  the  exceptions  to  such  rulings,  which  said  transcript 
being  duly  certified  by  said  reporter  to  be  a  true,  full  and  complete 
copy  in  longhand  of  the  shorthand  report  made  by  him  of  all  the  evi- 
dence offered,  given  or  introduced  in  this  cause,  and  all  the  objections 
thereto,  and  all  the  rulings  upon  said  objections,  and  all  exceptions 
thereto,  was,  at  the  request  of  the  above  named  defendant,  on  the 
twenty-first  day  of  October,  i897,  filed  in  the  office  of  the  clerk  of  said 
Posey  Circuit  Court  as  a  part  of  the  record  in  this  cause.  Said  tran- 
script of  the  evidence,  objections,  rulings  and  exceptions,  as  afore- 
said, is  incorporated  into  this  bill  of  exceptions  and  made  a  part 
thereof,  said  transcript  being  in  words  and  figures  as  follows,  to  wit: 
{Here  set  out  the  reporter  s  transcript').  ^ 

State  of  Indiana,  ) 

y  ss 
Posey  County.       \ 

I,  Charles  Chase,  do  hereby  certify  that  I  am  the  official  shorthand 
reporter  of  the  Posey  Circuit  Court  in  and  for  Posey  county,  Indiana, 
appointed  and  sworn  according  to  law  to  report  in  shorthand  the 
evidence  taken  in  all  cases  tried  in  said  court;  that  I  acted  as  such 
in  the  above  entitled  cause;  that  I  took  down  in  shorthand  notes  a 
true,  full  and  complete  verbatim  report  of  all  the  evidence  offered, 
given  or  introduced  in  said  cause  by  the  respective  parties  in  the 
trial  thereof,  and  all  the  objections  and  motions  of  the  said  parties 
thereto,  or  any  part  thereof;  all  the  rulings  of  the  court  upon  such 
objections  and  motions,  and  all  exceptions  to  such  rulings. 

And  I  hereby  further  certify  that  the  annexed  and  foregoing 
manuscript  is  a  true,  full  and  complete  copy  in  longhand  of  the  short- 
hand report  made  by  me  of  all  the  evidence  offered,  given  or  intro- 
duced in  said  cause,  all  of  the  objections  and  motions  thereto,  and 
all  the  rulings  of  the  court  upon  such  objections  and  motions,  and  all 
exceptions  thereto,  and  that  said  manuscript  contains  all  the  evidence 
in  the  above  cause. 

Signed  this  twenty-first  Az.y  of  October,  a.  d.  i857. 

Charles  Chase,  Court  Reporter. 

shall  be  requested  by  either  party  to  designated  by  the  words  "  here  insert," 
furnish  to  such  party  a  transcript  of  the  has  no  application  to  the  longhand 
evidence  or  any  part  thereof,  it  shall  be  manuscript  of  the  ofBcial  reporter,  and 
his  duty  to  furnish  the  same,  written  in  such  manuscript  to  be  certified  to  the 
plain,  legible  longhand,  as  soon  after  appellate  court  must  be  incorporated  in 
being  requested  as  practicable.  Hor-  the  bill  itself.  McCoy  z/.  Able,  131  Ind. 
ner's  Stat.  Ind.  (i8g6),§  1408.  417;  Morningstar  v.  Musser,  129  Ind. 
1,  Horner's  Stat.  Ind.  (1896),  §  626,  470;  Dick  v.  MuUins,  128  Ind.  365; 
providing  that  it  shall  not  be  necessary  Fiscusz/.  Turner,  125  Ind.  46;  Clark  v. 
to  copy  a  written  instrument  or  any  State,  125  Ind.  i;  Patterson  v.  Church- 
documentary  evidence  into  the  bill,  but  man,  122  Ind.  379;  Wagoner  v.  Wilson, 
that  it  shall  be  sufficient  to  refer  to  such  108  Ind.  210;  Brehm  v.  State,  90  Ind. 
evidence   if   its   appropriate    place    be  140;  Galvin  v.  State,  56  Ind.  51. 
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State  of  Indiana, 
Posey  County. 

I,  Calvin  Clark,  clerk  of  the  Posey  Circuit  Court  in  and  for  Posey 
county,  Indiana,  hereby  certify  that  the  above  and  foregoing  is  the 
original  manuscript  of  the  evidence  given  in  the  above  entitled  cause 
of  John  Doe  against  Richard  Roe,  as  taken  down  and  certified  by 
Charles  Chase,  the  official  reporter  of  said  Posey  Circuit  Court,  and  the 
same  was  filed  in  my  office  this  twenty-first  day  of  October,  a.  d.  i8P7, 
by  the  above  named  Richard  Roe,  defendant  in  said  cause,  and  that 
the  same  was  at  that  time  incorporated  into  a  bill  of  exceptions,^  as 
the  same  now  appears. 

Witness  my  hand  and  the  seal  of  this  office  this  twenty-first  day  of 
October,  a.  d.  i897. 

(seal)  Calvin  Clark,  Clerk. ^ 

I,  John  Marshall,  do  hereby  certify^  that  I  am  the  judge  before 
whom  the  above- entitled  cause  was  tried;  that  the  above  and  fore- 
going longhand  transcript  certified  by  the  official  reporter  in  the  trial 
of  said  cause  contains  all  the  evidence  offered,  given  or  introduced 
in  said  cause;  all  the  objections  and  motions  thereto,  and  all  the 
rulings  of  the  court  to  such  objections  and  motions,  and  all  of  the 
exceptions  to  such  rulings,  and  the  same  is  ordered  to  be  certified  to 
as  a  part  of  the  record  in  this  cause. 

And  the  said  defendant,  Richard  Roe,  on  the  twenty-first  day  of 
October,  A.  D.  i2>97,  a*nd  within  the  time  allowed  by  the  court  there- 
for,* tendered  this  his  bill  of  exceptions,  and  prayed  that  the  same 
be  signed,  sealed,  and  made  a  part  of  the  record  in  this  cause,  which 
is  accordingly  done  this  twenty-fifth  day  of  October,  a.  d.  i897. 

(seal)  Johtt  Marshall,  Judge  Posey  Circuit  Court. 

1.  The  clerk's  certificate  should  show  used.  Horner's  Stat.  Ind.  (1896),  § 
the  filing  of  the  bill  of  exceptions  and     1410. 

the  incorporation  of  the  reporter's  long-  3.  Effect  of  Judge's  Certificate.  — Where 

hand  manuscript  in  the  bill.     Richwine  the  judge  signs  and  approves  a  bill  of 

V.  Jones,  140  Ind.  289.  exceptions  incorporating  the  longhand 

2.  Certificate  of  Clerk.  —  Whenever  in  manuscript  of  the  evidence  as  prepared 
any  cause  a  verbatim  report  of  the  by  the  official  stenographer,  he  thereby 
evidence  shall  have  been  made  by  an  adopts  and  certifies  every  material 
official  reporter,  the  original  longhand  statement  in  the  bill.  McCormick  Har- 
manuscript  of  the  evidence  by  him  vesting  Mach.  Co,  v.  Gray,  114  Ind. 
made  may  be  filed  with  the  clerk  of  the  340. 

court  by  the  party  entitled  to  the  use  of  4,  Date  of  presentation  of  bill  must  be 

the  same;  and  in  case  of  an  appeal  to  stated  in  the  bill,  when  time  is  granted 

the  supreme  court  or  superior  court  in  within  which    it    may  be  filed,  and  an 

general   term,  it  shall    be  the   duty   of  entry  of  the  date  in  the   margin  or  on 

the  clerk,  if  requested  to  do  so  by  the  the  back  of  the  bill  is  not  a  compliance 

said  party,  to  certify   the  said  original  with  the  statute.     Cornell   v.    Hallett, 

manuscript  of  evidence  when  the  same  140  Ind.  634;  Wood  v.  Ohio   Falls  Car 

shall   have  been   incorporated  in  a  bill  Co.,    136  Ind.  598;  White    v.    Gregory, 

of  exceptions  to  the  supreme  court  or  126   Ind.    95;  Shewalter    v.    Bergman, 

other   court    of    appeal,    instead   of   a  123  Ind.  155;    Plymouth   v.  Fields,  125 

transcript  thereof,  and  the  said  original  Ind.  323;    Rigler   v.    Rigler,    120   Ind. 

manuscript  of  evidence  may  be   used  431;  Buchart  v.   Burger,  115    Ind.  123; 

in  the  supreme  court  or  other  court  of  Orton  v.  Tilden,  no   Ind.  131;    Brower 

appeal  in  the  same  manner  and  for  all  v.  Nellis,  (Ind.  App.  1895)40  N.  E.  Rep. 

purposes  in  and  for  which   a  certified  707.     But  where  the  date  of  presenta- 

Iranscript  thereof  might  heretofore  be  tion  is  not  stated  in  the  bill,  the  date  of 
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II.  SETTLEMENT  OF  BILL. 

1.  Notice. 

a.  Of  Proposed  BiU. 

Form 'No.  8642.1 

Circuit  Court,  Vernon  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Richard  Roe?' 

You  are  hereby  notified  that  the  following  is  a  copy  of  the  bill  of 
exceptions  proposed  by  the  plaintiff  in  the  above  entitled  action. 

Jeremiah  Mason,  Plaintiff's  Attorney. 
Dated  the  twe/iiy-second  d3.y  of  May,  i897. 

b.  Of  Proposed  Amendments. 
Form  No.  8  6  4  3 .» 

(  Title  of  court  and  cause  as  in  Form  No.  86Jf2?) 
To  Jeremiah  Mason,  Esq.,  Attorney  for  John  Doe: 

You  will  take  notice  that  the  following  amendments  to  the  bill 
of  exceptions  proposed  by  the  plaintiff  \n.  the  above  entitled  action, 


the  signature  of  the  judge  will  be  con- 
sidered as  the  date  of  presentation  to 
such  judge.  Cornell  v.  Hallett,  140 
Ind.  634.  And  the  date  on  which  the 
bill  was  signed  need  not  be  given 
when  filed  at  the  same  term  at  which 
motion  was  made  and  rulings  had,  and 
the  time  for  filing  the  bill  has  not 
been  limited  to  a  time  shorter  than  the 
term;  but  when  time  is  granted  within 
which  a  bill  may  be  filed  and  it  is  not 
actually  filed  until  after  the  expiration 
of  the  time  given,  but  has  been  pre- 
sented to  the  court  to  be  approved  and 
signed  within  the  time,  the  bill  itself 
must  show  affirmatively  that  it  was  pre- 
sented to  the  judge  for  signature  within 
the  time  limited.  Brower  v.  Nellis, 
(Ind.  App.  1895)  40  N.  E.  Rep.  707. 

1.  Notice  of  Proposed  Bill.  —  The  party 
desiring  to  settle  a  bill  of  exceptions 
must  prepare  the  same  as  proposed  by 
him,  and  serve  a  copy  thereof  on  the 
adverse  party. 

Wisconsin.  — Stat.  (1898),  §  2874. 

Similar  statutes  and  rules  exist  in 
the  following  states: 

Arizona. — Snead  v.  Tietjen,  (Arizona, 
1890)  24  Pac.  Rep.  324. 

California. — Code  Civ.  Proc.  (1897), 
p  650;  Williard  v.  Dillard,  86  Cal.  154. 

Florida.  — Dibhl^  v.  Truluck,  11  Fla. 
135- 


Idaho.  — 'Rev.    Stat.    (1887),    §§4430, 

7944- 

Montana. — McKay  v.  Montana  Union 
R.  Co.,  13  Mont.  15. 

Nebraska,  —  Comp.  Stat.  (1897),  § 
5883;  Madsen  v.  Norfolk  Mill  Co.,  15 
Neb.  644. 

New  Hampshire.  —  State  v.  Lord,  5 
N.  H.  335. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5302. 

Texas.  —  Franklin  v.  Tiernan,  62 
Tex.  92. 

Utah.  —  Rev.  Stat.  (1898),  §  3286. 
Vermont. —  County  Ct.  Rules,  No,  27. 
Washington.  —  Ballinger's    Anno. 
Codes  &  Stat.  (1897),  §  5058. 

Wisconsin.  —  Bonesteel  v.  Bonesteel, 
30  Wis.  151. 

See  also  list  of  statutes  and  rules 
cited  supra,  note  i,  p.  872. 

2.  TTpon  Whom  Served.  —  Adverse  par- 
ties upon  whom  a  proposed  bill  should 
be  served  are  only  those  persons  who 
might  be  affected  by  a  modification  of 
the  judgment.  Gutierrez  z/.  Hebberd, 
106  Cal.  167;  Miller  v.  Thomas,  71  Cal. 
406;  Utah  Rev.  Stat.  (1898),  §  3286. 

3.  Proposed  Amendments.  — Within  ten 
days  after  service  of  the  proposed  bill, 
the  adverse  party  may  prepare  and 
serve  amendments  thereto. 

Wisconsin.  —  Stat.  (1898),  §  2S74. 
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are  hereby  proposed  by  the  defendant,  to  wit:    {Here  set  out  the  pro- 
posed  amendments,  numbering  each  in  order'). 

Oliver  Ellsworth,  Attorney  for  Richard  Hoe. 
Dated  the  twenty-seventh  day  of  May,  i8^7. 


c.  That  Bill  will  be  Settled. 
(1)  In  General. 

Form  No.  8644.' 

(  Title  of  court  and  cause  as  in  Form  No.  86 J^.) 
To  Oliver  Ellsworth,  Attorney  for  Richard  Roe: 

Please  take  notice  that  the  bill  of  exceptions  in  the  above  entitled 
action  will  be  settled  by  the  Honorable  John  Marshall,  the  judge  of 
the  Circuit  Court  aforesaid,  before  whom  said  cause  was  tried,  at  his 
chambers  in  the  Court-house  in  Viroqua,  in  the  county  of  Vernon  and 
state  of  Wisconsin,  on  the  eleventh  day  oi  June^  a.  d.  i8P7,  at  ten 
o'clock  A.  u.  ' 

Yours,  etc., 

Jeremiah  Mason,  Attorney  for  John  Doe. 

Dated  th%  fourth  day  oi  June,  iS97. 

(2)  Where  Judge  Fails  or  Refuses  to  Sign. 

Form  No.  8645. 
(Precedent  in  Judge  v.  State,  58  Ala.  403.)' 

To  Hon.  Alpheus  Baker,  Judge  of  the  City  Court  of  Eufaula\'Yo  Alto 
V.  Lee,  Solicitor  of  the  8th  Judicial  Circuit  of  Alabama,  and  to 
S.  H.  Dent,  Esq.,  leading  counsel  for  the  State  in  said  case: 

Similar  statutes  exist  in  the  follow-  Idaho.  —  Rev.  Stat.  (1887),  §  7944. 

ing  states,  to  wit:  Washington.  —  Ballinger's      Anno. 

California.  —Code  Civ.  Proc.  (1897),  Codes  &  Stat.  (1897),  §  5058. 

§  650.  See  also   list  of  statutes  and   rules 

Idaho.  —  Rev.  Stat.  (1887),  §  4430.  cited  supra,  note  i,  p.  872. 

Nebraska.  — Comp.    Stat.    (1897),    §  2.  Time  of  settlement  shall  be  not  less 

5883.  than  four  nor  more  than  twenty  days 

Washington.  —  Ballinger's    Anno,  after  the  service  of  the  notice.     Wis. 

Codes  &  Stat.  (1897),  §  5058.  Stat.  (1898),  §  2874. 

See  also  list  of   statutes   and   rules  3.  In  Alabama,  if  the   judge  fail  or 

cited  supra,  note  i,  p.  872.  refuse  to  sign   a  bill,  the  point  or  de- 

1.  Settlement  of  Bill.  —  After  the  ser-  cision  and  the  facts  being  truly  stated, 
vice  of  the  proposed  amendments,  the  he  is  guilty  of  a  high  misdemeanor  in 
other  party  may  serve  a  written  notice  office,  and  the  supreme  court  must  re- 
that  the  bill  will  be  settled  by  the  ceive  such  evidence  of  the  facts  as  may 
judge  at  the  time  and  place  therein  be  deemed  by  it  satisfactory  and  pro- 
specified,  ceed  to  hear  the  case  as  if  the  bill  had 

Wisconsin.  —  Stat  (1898),  §  2874.  been  signed   by  the   judge.     Ala.  Civ. 

Similar  statutes  exist  in  the  following  Code  (1896),  §  621.'   And  if  the  judge 

states,  to  wit:  dies,  resigns,  or  is  impeached,  or  if  the 

California. — Code  Civ.  Proc.  (1897),  term  of  his  office   expires,  or   if   from 

§  650;  Pen.  Code  (1897),  §  1171.  other  good  cause  he  does  not  sign  the 
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In  the  Supreme  Court  of  Alabama^  July  a.  d.  i877. 
Alexander  Judge  alias  Alex.  Judge 

V. 

The  State  of  Alabama. 
Take  notice  that  on  next  Tuesday,  the  twelfth  day  of  July,  a.  d.  i877, 
the  appellant  in  the  above  named  case,  will  make  a  motion  in  the 
Supreme  Court  of  Alabatna  to  establish  a  correct  bill  of  exceptions  in 
the  same,  in  accordance  with  the  facts  and  particulars  contained  in 
affidavits  made  and  to  be  filed  in  the  Supreme  Court,  which  affidavits 
are  hereto  attached  for  your  inspection,  that  you  may  the  better  un- 
derstand what  action  you  will  take  in  the  premises. 

Sam' I  W.  Goode  and  A.  H.  Merrill, 
Att'ys  for  Appellant. 


2.  Agreement  or  Stipulation. 

a.  That  Bill  may  be  Settled  in  Vacation. 

Form  No.  8646.' 

S//coun?y  '^^''^'''^'''  [  In  the  Circuit  Court,  August  Term,  i8P7. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  undersigned  attorneys  for  the  parties  in  the  above  entitled 
cause  hereby  agree  that  the  defendant  be  allowed  twenty  days  from 
the  date  of  adjournment  of  the  dbove  term  of  this  court  in  which  to 
prepare  and  have  signed  a  bill  of  exceptions  reserved  by  said  defend- 
ant in  this  cause. 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 
Daniel  Webster,  Attorney  for  Defendant. 
Dated  this  twentieth  day  of  August,  i897. 

bill  duly  presented  to  him  within  the  — Consent  or  agreement  to  authorize 
proper  time,  the  bill  may  be  established  the  presiding  judge  to  sign  a  bill  of  ex- 
in  the  supreme  court  as  provided  in  the  ceptions  after  the  adjournment  of  the 
preceding  section.  Ala.  Civ.  Code  term  can  only  be  signed  by  the  solicitor, 
(i8g6),  §  622.  the  law  officer  whose  duty  it  is  to  prose- 
Under  this  latter  section,  a  motion  cute  in  behalf  of  the  state.  £xj>.  May- 
in    the   supreme   court    is    the  proper  field,  63  Ala.  203. 

method  to  establish  a  bill  of  exceptions  Precedent.  —  In  Stephens  v.  State,  47 

where  judge  refuses  to  sign.     Turner  Ala.  701,  the  form  of  agreement  was  as 

V.  White,  97  Ala.  545.  follows,  to  wit: 

1.  In  Civil  Cases.  —  No  bill  of  excep-  ^^  Mont_^o?nery,  Ala.,          ) 
tions  can  be  signed  after  the  adjourn-  December  i8th,  i8yr.  ) 
ment  of  the   court  during,   which  the  I    consent  and   agree  that  the  fore- 
exception  was  taken,  unless  by  consent  going  is  a  correct  bill  of  exceptions  and 
or  agreement  of  counsel  in  writing,  ex-  that  the  same  may  be  signed  by  the 
cept  in  such  cases  as  is  otherwise  pro-  presiding    judge   in   vacation    at    any 
vided.     Ala.  Civ.   Code  (1896),  §  616.  time   before   the   next  term  of  the  su- 
See  also  list  of  statutes  and  rules  cited  preme  court  of  Alabama, 
supra,  note  i,  p.  872.  John  Gindrat  Winter, 

In  Criminal  Cases —  Who  may  Make.  Prosecuting  Atiorn&y ." 
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b.  Extending  Time  for  Filing  Bill. 

Form  No.  8647.> 

State  of  Missouri 
against 
John  Doe. 
In  St.  Louis  Criminal  Court,  October  Term,  i8P^. 
It  is  hereby  stipulated  and  agreed  by  and  between  the  circuit  attor- 
ney for  the  city  of  St.  Louis,  prosecuting  in  the  above  entitled  cause, 
and  the  attorneys  for  the  defendant  above  named,  that  the  time  for 
filing  the  bill  of  exceptions  and  perfecting  the  appeal  herein  is  con- 
tinued to  \h^  fifteenth  day  oi  January,  i89<?,  within  which  time  it  may 
be  filed  with  the  same  force  and  effect  as  if  filed  at  this  term. 
Oliver  Ellsworth,  Circuit  Attorney. 

D^nidwfbZT,'  \  Attorneys  for  Defendant. 

e.  As  to  Engrossment  of  BiU. 

Form  No.  8648. 
(Precedent  in  Boyd  v.  Burrel,  60  Cal.  319.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5910.')^ 

Whereas,  on  the  ^r^/ day  of  December,  i879,  plaintiffs'  bill  of  excep- 
tions in  the  above  entitled  cause  was  by  the  Judge  of  the  Thirteenth 
District  Court  settled,  and  the  same  was  to  have  been  engrossed  as 
settled,  and  whereas,  plaintiffs  and  defendants  differ  as  to  whether 
said  bill  has  been  by  plaintiffs'  attorney  properly  engrossed, 

It  is  hereby  stipulated  that  the  bifl  of  exceptions,  as  engrossed  by 
plaintiffs,  together  with  the  bill  as  prepared  by  plaintiffs,  and  the 
amendments  proposed  by  defendants,  and  the  order  of  Judge  Camp- 
bell settling  said  bill,  be  sent  to  Judge  Campbell,  for  him  to  decide  if 
said  bill  is  properly  engrossed,  and  if  not  properly  engrossed  to  cor- 
rect the  same  and  sign  said  bill  as  of  December  1,  iS79,  when  so 
corrected. 

The  defendants  to  point  out  on  or  before  June  19,  1S8O,  the  errors 
they  claim  to  have  been  committed  by  plaintiffs  in  engrossing  said 

1.  Exceptions   may   be   written   and  viously  been  extended  by  order  of  the 

filed  at  the  time  or  during  the  term  of  court.      State   v.    Ryan,    120    Mo.    88. 

the  court  in  which  they  are  taken,  or  For  forms  of  order  see  infra.   Forms 

within  the  time  the  parties  to  the  suit  Nos.  8650,  8651. 

or  their  attorneys  may  thereafter  agree  2.  The  bill  as  engrossed  by  the  plain- 
in  writing  upon,  which  said  agreement  tiffs  was  sent  to  the  judge  to  be  settled 
shall  be  filed  by  the  clerk  in  said  suit  and  signed.  After  striking  out  certain 
and  copied  into  the  transcript  of  record  portions  of  the  bill,  the  judge  certified 
when  sent  to  the  supreme  court  or  the  same  as  correct.  Subsequently,  a 
court  of  appeals.  Burns'  Anno.  Pr.  motion  made  by  defendant  to  strike  out 
Code  Mo.  (1896),  ^  542.  See  also  list  a  portion  of  the  bill  as  settled  and  certi- 
of  statutes  and  rules  cited  supra,  note  fied  was  denied,  and  in  view  of  this 
I,  p.  872.  stipulation     the     order     denying     the 

Under    this  Missouri   statute,    how-  motion   was  affirmed  in   the  appellate 

ever,  the  time  of  filing  a  bill  cannot  be  court.     Boyd  v.  Burrel,  60  Cal.  318. 

extended  by  agreement  of  the  parties  3.  The  matter  to  be  supplied  within 

or  their  counsel,    unless    it    has   pre-  []  will  not  be  found  in  the  reported  case. 
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8649. 


bill,  and  the  plaintiffs  to  have  yxviXxX  June  21,  i880,  to  reply  to  such 
points  made  by  defendants. 
D&tQd /une  17,  iS80. 

Harmon  (Sr*  Galpin,  for  plaintiffs. 
Stetson  6^  Houghton,  for  defendants. 

3.  Petition  for  Allowance  of  Bill. 

Form  No.  8649.1 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Cowrt: 

Your  petitioner  John  Doe  respectfully  represents  that  at  the  Decem- 
ber term  of  the  Superior  Court  held  at  Cambridge,  in  and  for  the 
county  of  Middlesex,  in  the  commonwealth  of  Massachusetts,  a  certain 
case  brought  by  your  petitioner  against  one  Richard  Roe,  which  said 
cause  is  entitled  John  Doe  against  Richard  Roe  and  numbered  Ji.907 
on  the  docket  of  said  court,  was  tried  by  a  jury  before  Johfi  Marshall, 
judge  of  said  court.  That  at  said  trial  certain  evidence  was  intro- 
duced and  certain  requests  were  made  by  your  petitioner  for  instruc- 
tions to  the  jury,  which  said  requests  were  refused  by  the  court  and 


1.  Massachusetts. — Whenever  a  party 
■shall  seek  to  establish  before  this 
[supreme]  court  the  truth  of  any  alle- 
gations in  a  bill  of  exceptions,  which  a 
judge  shall  have  refused  to  allow  and 
sign,  he  shall,  within  twenty  days  after 
notice  of  such  refusal,  file  his  petition, 
verified  by  affidavit,  setting  forth  in 
full  said  allegations,  and  all  facts 
material  thereto,  in  the  court  in  which 
the  exceptions  would  by  law  have  been 
entered,  if  duly  signed  and  allowed; 
and  shall,  before  filing  his  petition, 
give  notice  thereof  to  the  adverse  party, 
by  delivering  a  copy  thereof  to  him  or 
his  attorney  of  record.  And  no  party 
shall  be  allowed  to  establish  the  truth 
•of  any  such  allegations  in  this  court,  if 
he  shall  have  failed  to  comply  with  the 
requisitions  herein  prescribed.  Su- 
preme Ct.  Rules,  No.  30. 

An  analogous  statute  exists  in  several 
states,  as  follows,  to  wit:  If  the  judge 
in  any  case  refuse  to  allow  an  excep- 
tion in  accordance  with  the  facts,  the 
party  desiring  the  bill  settled  may 
apply  by  petition  to  the  supreme  court 
to  prove  the  same.  The  application 
may  be  made  in  the  mode  and  man- 
ner and  under  such  regulations  as 
that  court  may  prescribe;  and  the  bill, 
when  proven,  must  be  certified  by 
the  chief  justice  as  correct,  and  filed 
with  the  clerk  of  the  court  in  which  the 
action  was  tried,  and  when  so  filed  it 
has  the  same  force  and  effect  as  if  set- 
tled by  the  judge  who  tried  the  cause. 


California.  —  Code  Civ.  Proc.  (1897), 
§  652;   Pen.  Code  (1897),  §  1174. 

Idaho.  —  Rev.   Stat.  (1887),    |§    4432, 

4433,  7944. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1157;  Pen.  Code  (1895),  §  2174;  Supreme 
Ct.  Rules,  No.  14. 

Nevada. — Gen.  Stat.  (1885),  §  4304. 

In  California,  however,  it  has  been 
held  that  this  statute  does  not  apply, 
where  a  trial  judge  has  refused  to  set- 
tle a  bill  of  exceptions,  the  remedy  in 
such  case  being  by  mandamus  to  com- 
pel him  to  act;  but  does  apply  only 
where  the  trial  judge  in  settling  a  bill 
refuses  to  allow  an  exception  which 
ought  to  be  allowed.  Tibbetsz/.  River- 
side Banking  Co.,  97  Cal.  258;  Lan- 
ders 7J.  Landers,  82  Cal.  480. 

The  petition  in  such  case  should  be 
in  writing,  setting  forth  at  length  the 
exception  which  was  taken  at  the  trial 
and  not  allowed  by  the  judge,  and  so 
much  of  the  evidence  as  may  be  neces- 
sary to  explain  the  same.  Wormouth 
V.  Gardner,  35  Cal.  227.  And  should 
show  that  the  respondent  was  the  judge 
before  whom  the  case  was  tried, 
although  an  omission  of  this  averment 
will  not  render  the  petition  defective, 
as  the  court  will  take  judicial  notice 
of  the  fact.  Williard  v.  Dillard,  86 
Cal.  14. 

The  petition  should  be  presented 
with  the  record,  and  the  application 
made  before  the  case  is  submitted. 
Wormouth  v.  Gardner,  35  Cal.  227. 
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certain  other  instructions  given,  which  said  evidence,  requests  and 
rulings  of  said  court  and  the  instructions  aforesaid,  are  fully,  accu- 
rately and  truthfully  set  out  in  the  bill  of  exceptions,  a  copy^  of  which 
is  hereto  annexed,  marked  "  Exhibit  A.''  That  on  the  twenty-first 
day  of  December,  the  jury  returned  a  verdict  for  the  defendant  on 
said  case;  that  to  said  refusal  and  instructions  of  the  court,  your  peti- 
tioner, by  his  counsel  Oliver  Ellsworth,  at  the  time  such  instructions 
were  given,  lodged  exceptions,  and  within  Mr<?<?days  after  said  verdict 
was  rendered  by  the  jury,  to  wit,  on  the  twenty-third  day  of  December, 
reduced  said  exceptions  to  writing,  filed  them  with  the  clerk  of  said 
court  and  gave  notice  thereof  to  the  aforesaid  defendant,  a  copy  of 
said  bill  of  exceptions  being  annexed  hereto  and  made  a  part  hereof, 
marked  "Exhibit  A."  That  on  the  tenth  day  of  February,  iS98,  the 
court  refused  to  allow  said  bill  of  exceptions  as  entered  and  on  the 
eleventh  day  of  February  aforesaid,  notice  of  said  refusal  was  given  to 
your  petitioner,  wherefore  your  petitioner  requests  leave  to  establish 
the  truth  of  the  allegations  in  such  bill  of  exceptions  as  filed  as 
aforesaid  and  prays  that  the  same  be  allowed  and  established  as 
his  bill  of  exceptions  in  such  case  as  by  law  and  rules  of  this  court 
provide. 

John  Doe. 
Middlesex,  ss.  Cambridge,  February  loth,  i898. 

Then  personally  appeared  John  Doe  and  made  oath  that  the  state- 
ments, allegations  and  matters  in  the  foregoing  petition  by  him 
signed  are  true.^  Before  me, 

Abraham  Kent,  J.  P. 

4.  Order  Extending^  Time  for  Filing  Bill.^ 
a.  In  Terai. 

1.  Copy  of  Bill. — The  petition  must  set  as  shall  seem  just  to  all  parties.  Neb. 
out  an  exact  copy  of  the  bill  of  excep-     Comp.  Stat.  (1897),  §  5883. 

tions.    Ryder  z/.  Jenkins,  163  Mass.  536.         In   Greenwood  v.   Cobbey,    24  Neb. 

2.  The  afBldavit   to  the  petition  must     648,  the  order  was  as  follows,  to  wit: 
state  the  truth  of  the  allegations  in  the     "  State  of  Nebraska,  \ 

petition,  and  an   affidavit  that   the  ex-         Gage  County.  \ 

ceptions  are  true  will  not  suffice.    Tufts         It  appearing  to  me  that  the  defend- 

V.    Newton,  117    Mass.    68.     And    that  ant,  Greenwood,  has  used  due  diligence 

the  statements  are  "  true  to  the  best  of  to    obtain    the   bill  of   exceptions   and 

my  knowledge,  information  and  belief  "  allowance  thereof  in  this  cause,  and  has 

is  not   sufficient.     Hadley  v.   Watson,  failed    to   secure    the    settlement    and 

143  Mass.  27.  allowance    of    the    same   in    the   time 

3.    In    Nebraska,    in    cases    where    a  allowed   by  court,  the  time   heretofore 

party  seeking  to  obtain  the   allowance  allowed  is  hereby  extended  by  me  forty 

of  a  bill   of   exceptions  has  used   due  days  additional.     The  bill  of  exceptions 

diligence  in  that  behalf,  but  has  failed  to  be  presented  to  plaintiff  Ci3W^>' within 

to  secure  the  settlement  and  allowance  twenty  days  from  date  of  this  order,  and 

of  the  same  as  required  by  the  statute,  the  said  Cobbey  to  have  ten  days  to  pre- 

it  shall  be  competent  for  the  judge  who  pare  objections  or  amendments  thereto, 

tried   the  cause,  upon  due  showing   of  and  return  same  to  defendant,  and  same 

diligence   and  not  otherwise,  to  extend  to  be  presented  to  judge  for  allowance 

the  time  allowed  by  the  statute,  but  not  within  ten  days  thereafter, 
beyond   forty  days   additional,  making  J.  H.  Broady,  Judge. 

such  specific  directions   in  that  behalf        Dated  May  16,  ii88." 
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Form  No.  8650.' 

Pemiscot  County  Circuit  Court,  September  Term,  \2s92. 
State  of  Missouri  \ 

against  >  Indictment  for  Murder  in  the  First  Degree. 

John  Doe.        ) 
It  is  hereby  ordered  that  the  defendant  have  until  the  fifteenth  day 
of  December^  iS92,  to  file  his  bill  of  exceptions  herein. 

fohn  Marshall,  Judge  Pemiscot  County  Circuit  Court. 
Dated  the  twelfth  day  of  September,  iS92. 

b.  In  Vacation. 

Form  No.  8651.' 

State  of  Missouri  ) 

agaipst  V  Indictment  for  Murder  in  the  First  Degree. 

John  Doe.  ) 
It  is  ordered  by  the  judge  of  the  Pemiscot  County  Circuit  Cooirt, 
and  in  the  vacation  thereof,  that  the  time  heretofore  allowed  the 
defendant  John  Doe  for  filing  his  bill  of  exceptions  be  extended  to 
the  fifteenth  day  of  January,  A.  D.  \Z93,  and  it  is  further  ordered 
that  the  clerk  of  the  Pemiscot  County  Circuit  Court  spread  this  order 
on  the  record  of  said  court. 

Given  under  the  hand  of  the  undersigned  judge  in  chambers,  at 
ofi&ce  in  Charlestown,  Missouri,  th.\s  fifteenth  day  of  December,  i892. 

John  Marshall, 
Judge  of  the  Pemiscot  County  Circuit  Court. 

5.  Certificate  of  Bystanders, 
a.  Where  Judge  Refuses  to  Sigrn.* 

1.  Extending  Time  for  Filing  Bill. —  Where  a  judge,  on  the  evidence  be- 

Exceptions  may  be  written  and  filed  at  fore  him,  grants  additional  time  as  pro- 

the   time    or  during   the   term   of   the  vided  by  the  statute  in  which  to  prepare 

court    at    which    they   are    taken,    or  a  bill  of  exceptions,  the  appellate  court 

within  such  time  thereafter  as  the  court  will  not  review  the  grounds  upon  which 

may,    by  an  order  entered  of   record,  the  order  was  granted.     Greenwood  v. 

allow,  which  may  be  extended  by  the  Cobbey,  24  Neb.  648. 

courtor  judge  in  vacation  for  good  cause  2.  Time  of  Extension.  —  \n  Arkansas, 

shown,  or  within   the  time  the  parties  the   time   cannot   be  extended  beyond 

to  the  suit  in  which  such  bill  of  excep-  the   next   succeeding   term    to   that  to 

tions  is  proposed  to  be  filed,   or  their  which  exceptions  were  taken  in  which 

attorneys,  may  thereafter  agree  in  writ-  to  prepare  and  tender  a  bill  of  excep- 

ing  upon,  which  said  agreement  shall  tions.    Carroll  v.  Saunders,  38  Ark.  216. 

be  filed  by  the  clerk  in  said  suit  and  3.  See  supra,  note  i. 

copied   into   the    transcript   of    record  After  the  time  allowed  for  filing  the 

when  sent  to  the  supreme  court  or  court  bill  by  the  first   extension  has  expired, 

of  appeals.     Burns'   Anno.    Pr.    Code  the  court  cannot  in  vacation  extend  the 

Mo.  (1896),  §  542.     And  this  applies  to  time.     State   v.   Mosley,   116  Mo.   545; 

criminal   cases  as  well  as  civil.     Mo.  State  %>.  Seaton,  106  Mo.  198;  State  v. 

Crim.  Code  (1895),  §  4221.  Apperson,  115  Mo.  470;  State  v.  Chain, 

See   also  Ariz.    Pen.  Code  (1887),  §  128  Mo.  361. 

1744,  and  statutes  cited  supra,  note  i,  4.  For  statutes  relating  to  the  certifi- 

p.  872.  cate   of  bystanders,  where    the   judge 
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Form  No.  8652.' 
State  of  Florida,        \ 
County  of  De  Soto.    \ 

We,  and  each  of  us,  do  hereby  certify  that  the  foregoing  bill  of 
exceptions  was  presented  to  John  Marshall,  judge  in  said  cause,  on 
the  nittth  day  oi  April,  i896,  and  that  the  said  judge  refused  to  sign 
said  bill  of  exceptions,  and  that  we,  in  the  presence  of  said  judge, 
the  said  John  Marshall,  and  in  the  presence  of  each  other,  do, 
in  the  town  of  Arcadia,  county  of  De  Soto  and  state  of  Florida,  sign 
the  same  by  hereunto  subscribing  our  names  in  our  own  proper 
handwriting  respectively;  and  we  do  further  certify  that  we  were 
bystanders,  present  in  court  when  the  facts  in  dispute  in  said  cause 
occurred;  that  we  are  cognizant  of  said  facts,  and  that  we  were  not 
participants  in  the  said  cause  or  interested  therein. 

John  Doe. 

Richard  Roe. 

William  West. 

b.  Where  Judge  Signs  Substitute  Bill.' 

Form  No.  8653. 

State  of  Texas,  \ 
Hill  County.       X 

We,  the  undersigned,  hereby  certify  that  we  are  citizens  of  the 
state  of  Texas;  that  the  contents  of  the  foregoing  bill  of  exceptions 
are  fully  known  to  us;  that  we  were  bystanders  present  in  court 

neglects  or  refuses  to  allow  or  to  sign  ers,  present  in  court  when  the  facts  in 

and  seal  a  bill,  see  as  follows,  to  wit:  dispute  occurred,  cognizant  of  the  facts, 

Colorado.  —  Mills'  Anno.  Code  (i8g6),  and  that  they  were  not  participants  in 

§  385.  the  cause  or  interested  therein.     Will- 

Florida.  —  Rev.  Stat.  (1892;,  §  1268.  iams    v.    Pitt,   38    Fla.    162.       See   also 

Iowa.  —  Code  (1897),  ^  3753.  Houston  v.  Jones,  4  Tex.  170;  Heiden- 

Kentucky. — Bullitt's  Civ.  Code  (1895),  heimer  v.  Thomas,  63  Tex.  287. 

§  337,  subs.  5.  1.  See  supra,  note  4,  p.  931. 

Mississippi.  —  Anno.  Code  (1892),   §  2.  For  statutes  relating  to  the  certifi- 

737.  cate  of  bystanders,  where  the  court  has 

Missouri.  —  Burns'  Anno.   Pr.   Code  refused  to  sign  the  bill  submitted  and 

(1896),  §  544.  has  filed  its  own  bill  in  lieu  thereof,  see 

Under  the    statutes  of  Colorado  and  as  follows: 

Mississippi ,  the  bystanders  must  be  at-  Arizona.  —  Rev.    Stat.    (1887),  §  832; 

torneys,  and  a  bill   is  sufficient  which  Pen.  Code  (1887),  §  1743. 

states  that  the  judge  who  tried  the  case  Kentucky.  —  Bullitt's       Civ.       Code 

refused    to  sign  the  bill,  and  the    two  (1895),  §  337,  subs.  3. 

persons  signing  were  practising  attor-  Texas. — Rev.    Stat.  (1895),  art.  1369. 

neys  of  the  court   and  present  at   the  That  the  judge  refused  to  sigfn  the  bill 

trial.     Rawls    v.  State,  8  Smed.  &   M.  offered    must   be  shown.     Landrum  v. 

(Miss.)  599.     But  an  attorney  in  a  cause  State,  37  Tex.  Crim.  Rep.  666;  Exon  v. 

cannot  sign  the  bill  in  such  cause  as  a  State,  33  Tex.  Crim.  Rep.  461. 

bystander.    State  f.  Jones,  102  Mo.  305.  That  Bystanders  were  Present. — The 

Only  the  evidence  can  be  certified  by  certificate  must  show  that  the  persons 

bystanders,  under  the  A'^«/«(r/(^  statute,  who    signed    were    present    when    the 

and    not    the    rulings  and  exceptions,  facts  in  dispute  occurred,  and   it  must 

Garrott  v.  Ratliff,  83    Ky.  384;  Patter-  appear  that  the  certificate  was  given  at 

son  f.  Com.,  86  Ky.  313.  the  time  of  the  occurrence  to  which  it 

That  Bystanders  were  Present,  —  The  refers.     Heidenheimer   v.  Thomas,  63 

certificate  must  show  that   those   who  Tex.    287;    Houston   v.  Jones,   4  Tex. 

sign  the  certificate  were  in  fact  bystand-  170. 
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when  the  facts  in  dispute  in  said  cause  occurred ;  that  we  are  cog- 
nizant of  said  facts;  that  we  were  not  participants  in  said  cause  nor 
interested  therein,  and  that  the  said  bill  of  exceptions  which  was  this 
tenth  dsLy  oi  December,  i897,  presented  to  the  ilonorahle /ohn  Mar- 
s/ia//,  the  judge  presiding  at  the  trial  of  said  cause,  and  which  he  has 
refused  to  sign,  is  a  correct  bill  and  truthfully  sets  forth  the  facts 
transpiring  at  said  trial. 

Signed  this  tenth  day  oi  December,  a.  d.  i897. 

William  West. 

Samuel  Short. 

Francis  Fern. 

6.  Settlement  by  Mandamus.^ 
a.  Petition. 


1.  Mandamus  will  lie  to  compel  a  judge 
to  sign  a  bill  when  presented  in  proper 
form. 

Alabama.  —  Etheridgew.  Hall,  7  Port. 
(Ala.)  47. 

Arkansas.  —  Garibaldi  v.  Carroll,  33 
Ark.  568. 

California. — Gutierrez  v.  Hebberd, 
106  Cal.  167;  Tibbets  v.  Riverside 
Banking  Co.,  97  Cal.  258;  Landers 
V.  Landers,  82  Cal.  480. 

Georgia.  —  2  Code  (1895),  §  5546. 

Illinois.  —  People  v.  Hawes,  25  111. 
App.  326. 

Indiana. — Jelleyz/.  Roberts,  5oInd.  i. 

Kansas.  —  Green  v.  Bulkley,  23  Kan. 
130. 

Louisiana.  —  State  v.  Drew,  32  La. 
Ann.  1043. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  7613;  De  Moss  z/.  Van  Buren  Circuit 
Judge,  41  Mich.  725. 

Nebraska.  —  State  v.  Barnes,  16  Neb. 

37. 

New  Jersey.  —  State  v.  Holmes,  36 
N.  J.  L.  62. 

Ohio.  —  State  v.  Hawes,  43  Ohio  St. 
16. 

Oregon.  —  Che  Gong  v.  Stearns,  16 
Oregon  219. 

Tennessee. — Vanvabry  v.  Staton,  88 
Tenn.  334;  Alexander  v.  State,  14  Lea 
(Tenn.)  88. 

Virginia.  —  Powell  v.  Tarry,  77  Va. 
251. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5060. 

West  Virginia. — Code  (1891),  c.  39, 
§  48,  c.  131,  ^  9;  Poteet  V.  Cabell 
County,  30  W.  Va.  58. 

Wisconsin.  —  Stat.  (1898),  §  2873; 
Demier  v.  Durand,  15  Wis.  518;  State 
V.  Gale,  7  Wis.  693. 


United  States. — Chateaugay  Ore,  etc., 
Co.,  128  U.  S.  544. 

The  writ  should  be  alternative  in 
form.  Preetorius  v.  Barnes,  75  Ga. 
313;  People  V.  Pearson,  3  111.  189;  State 
V.  Hawes,  43  Ohio  St.  16;  State  v. 
Todd,  4  Ohio  351;  State  v.  Hall,  3 
Coldw.  (Tenn.)  255;   Porter  v.  Harris, 

4  Call  (Va.)  485;   Douglass  v.  Loomis, 

5  W.  Va.  542;  State  v.  Noggle,  13  Wis. 
380;  Ex  p.  Crane,  5  Pet.  [\5.  S.)  190. 
As  mandamus  will  not  lie  to  compel 
the  signing  of  a  bill  which  does  not 
truly  state  the  facts  occurring  at  the 
trial.  Leach  v.  Pierce,  93  Cal.  614; 
People  V.  Pearson,  3  III.  189;  Poteet  v. 
Cabell  County,  30  W.  Va.  58. 

After  judge's  term  of  office  has  ex- 
pired, mandamus  will  not  lie  to  compel 
him  to  settle  and  sign  a  bill.  Leach  v. 
Pierce,  93  Cal.  614;  People  v.  Altgeld, 
43  111.  App.  460;  People  V.  Pearson,  4 
111.  270.  But  will  lie  to  compel  his  suc- 
cessor to  sign.  Leach  v.  Pierce,  93 
Cal.  614. 

Return.  —  The  return  to  a  mandamus 
must  allege  specifically  the  facts  relied 
upon,  and  must  state  in  what  respect 
the  bill  offered  for  signature  is  insuffi- 
cient; and  a  return  in  mere  general 
terms  that  the  bill  "  is  not  a  true  bill 
of  exceptions,  and  does  not  state  the 
exceptions  in  manner  and  form  as  they 
were  taken  upon  the  cause,"  is  not 
sufficient.  Reichenbach  v.  Ruddach, 
121  Pa.  St.  18.  And  a  return  is  insuf- 
ficient which  states  simply  that  the  re- 
lato-r  had  no  authority  to  compel  him 
(the  judge)  to  sign  the  bill.  Etheridge 
V.  Hall,  7  Port.  (Ala.)  47. 

For  the  form  of  a  return  held  to  be 
sufficient  see  Drexel  v.  Man,  6  W.  & 
S.  (Pa.)  386. 
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Form  No.  8654. 
(Precedent  in  State  v.  Hawes,  43  Ohio  St.  17.)* 

[In  the  Supreme  Court  of  the  State  of  Ohio. 
The  State  of  Ohio  ex  rel.  William " 

Otenberger,  plaintiff, 
No.  100.  against 

James  E.  Hawes,  defendant. 

The  said  relator,  William  Otenberger,  for  petition,  says  that  at  the 
October  term,  a.  d.  i2>8J^,  of  the  court  0/  common  pleas  oi  Greene  county, 
Ohio,  he  was  tried  on  an  indictment  charging  him  with  murder  in  the 
second  degree,  and  the  jury  in  said  case,  at  said  term,  returned  a 
verdict  against  him  of  "  guilty  of  murder  in  the  second  degree  as 
charged  in  the  indictment;"  that  the  ssad  James E.  Hawes  is  one  of 
the  duly  elected  and  qualified  judges  of  the  common  pleas  court  of 
the  second  \\xdi\Q\2X  district  of  the  state  of  Ohio,  which  second  judicial 
district  embraces  and  includes  the  court  of  common  pleas  of  said 
Greene  county,  Ohio;  that  the  said  James  E.  Hawes,Y>i^\or  to  the  trial 
of  said  cause,  had  duly  qualified  and  entered  upon  the  discharge  of 
his  duties  as  one  of  the  judges  of  the  said  second  judicial  district,  and 
in  the  discharge  of  such  duties  presided  as  judge  of  the  said  court  ^ 
common  pleas  during  the  trial  of  said  case;  that  during  the  progress  of 
said  trial  the  said  relator  took  numerous  exceptions  to  the  rulings 
of  the  ^divA  James  E.  Hawes  as  such  judge,  but  in  order  that  the 
trial  of  said  case  might  progress  as  rapidly  as  possible,  consented  that 
said  exceptions  might  subsequently  be  reduced  to  writing,  and 
allowed  and  signed  by  said  James  E.  Hawes,  as  such  judge,  and  by 
him  ordered  to  be  made  a  part  of  the  record  in  said  case;  and  the 
said  relator  duly  excepted  to  the  overruling  by  said  James  E.  Hawes 
of  relator's  motion  for  a  new  trial  in  said  case,  and  in  manner  afore- 
said consented  that  said  exception  might  subsequently  be  reduced 
to  writing. 

The  relator  says  that  neither  he  nor  either  of  his  attorneys  knew 
upon  what  day  or  date  the  said  October  term  of  said  court  would 
close;  that  the  attorneys  of  relator,  on  the  eighth  day  oi  January, 
iS85,  learning  for  the  first  time  that  said  term  would  shortly  close, 
appeared,  on  said  date,  in  open  court,  before  the  said  James  E. 
Hawes,  and  not  yet  having  fully  completed  the  relator's  bill  of 
exceptions  in  said  case,  then  and  there  desired  and  requested  the 
said  James  E.  Hawes  as  said  judge  to  order  the  journal  of  the  said 
term  of  said  court  to  be  kept  open  for  a  short  time,  not  exceeding 
thirty  days  from  the  date  of  its  adjournment,  so  that  they,  the  said 
attorneys,  might  have  time   to   finish   and  complete  a  true  bill  of 

1.  It  was  held  in  this  case  that  where  ing  the  progress  of  the  trial,  had  such 

exceptions  are  taken  to  an  order  over-  consent  not  been  given,  and  mandamus 

ruling  a  motion  for  new  trial,  and  the  will  lie  to  compel  such  signing.     See 

party  excepting  consents  that  the  case  also  supra,  note  i,  p.  933. 
may  proceed  without  his  bill  of  excep-        2.  The  words  and  figures  enclosed  by 

tions  being  first  signed,  if  within  thirty  [  ]    will  not   be  found  in  the  reported 

days  after  the  term  he  present  his  bill,  case,  but   have  been  added   to  render 

he  is  entitled  to  have  the  same  allowed  the  form  complete, 
and  signed  as  he  would  have  had  dur- 
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exceptions  in  said  case,  and  have  the  same  allowed  and  signed  by 
said  James  E.  Hawes,  and  by  him  ordered  to  be  made  a  part  of  the 
record  in  said  case  as  of  said  term;  and  the  Sdiid  James  E.  Hawes 
refused  to  make  and  would  not  make  such  order;  afterward,  and  on 
the  same  day,  to-vf'xX.,  January  8,  i885,  the  ssiid  James  E.  Hawes  as 
said  judge  caused  said  term  of  said  court  to  be  closed,  and  said  court 
to  be  adjourned  sine  die. 

Afterward,  on  the  12 fh  day  of  January,  iS8o,  the  said  attorneys  of 
relator,  having  finished  and  completed  a  true  bill  of  exceptions  in 
said  case,  which  said  true  bill  is  herewith  presented,^  tendered  and 
presented  the  same  to  said  James  E.  Hawes  as  said  judge,  and  prayed 
the  sa.id  James  E.  Hawes  as  such  judge  to  allow  and  sign  the  same, 
and  order  the  same  to  be  made  a  part  of  the  record  in  said  case  as  of 
said  October  term  of  said  court;  and  the  said  James  E.  Hawes,  although 
not  disputing  or  denying  the  truthfulness  of  said  bill,  would  not  allow 
and  sign  the  same  nor  order  the  same  to  be  made  a  part  of  the  record 
in  said  case  as  of  said  October  term,  and  the  said  James  E.  Hawes 
would  not  examine  said  bill  so  tendered,  to  ascertain  whether  the 
same,  in  his  opinion,  was  true  or  false,  although  requested  so  to  do 
by  said  attorneys. 

Wherefore  the  relator  prays  that  a  writ  of  mandamus  may  issue  to 
compel  the  saidy^w^^  E.  Hawes  as  said  judge  to  allow  and  sign  said 
true  bill  of  exceptions  in  said  case  and  to  order  the  same  to  be  made 
a  part  of  the  record  in  said  case  as  of  said  term,  and  for  all  proper 
relief, 

\C.  L.  Maxwell,  Attorney  for  Relator,  ]* 

(  Verification.  )^ 

b.  Writ.* 
(1)  Alternative. 

Form  No.  8655. 

(Precedent  in  People  v.  Pearson,  3  111.  196.)* 

State  of  Illinois. 

The  People  of  the  state  of  Illinois  to  John  Pearson,  Judge  of  the  Cook 

county  circuit  court,  greeting: 

Whereas,  it  has  been  lately  represented  to  us,  in  the  supreme  court 

in  the  state  of  Illinois,  before  us  the  justices  thereof,  on  the  part  and 

behalf  of  Robert  C.  Bristol,  that  at  the  circuit  court,  held  in  and  for 

1.  The  bill  tendered  should  accom-  6.  The  court  held  in  this  case  that  a 
pany  application  for  mandamus.  Crea-  mandamus  will  be  allowed  to  cause  a 
ger  V.  Meeker,  22  Ohio  St.  207.  judge  to  sign  a  bill  of  exceptions,  but 

2.  The  matter  enclosed  by  [  ]  will  the  judge  must  determine  its  accuracy 
not  be  found  in  the  reported  case,  but  and  whether  it  correctly  recites  the 
has  been  added  to  render  the  form  points  made  and  opinions  excepted  to; 
complete.  that  he  must  sign  sugh  a  one  as  he  be- 

3.  For  the  form  of  verification  in  a  lieves  to  be  correct,  and  none  other; 
particular  jurisdiction  consult  the  title  that  he  cannot  refuse  to  sign  a  bill 
Verifications.  altogether,  but  must  sign  one  if  required 

4.  For  the  formal  parts  of  a  writ  of  in  a  case  where  there  have  been  excep- 
mandamus  in  a  particular  jurisdiction  tions  taken,  provided  it  is  applied  for 
consult  the  title  Mandamus.  at  the  proper  time. 
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the  county  of  Cook  at  Chicago,  in  said  county,  on  the  second  Monday 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-nine,  a  certain  suit  then  and  there  pending  in  the  said  circuit 
court,  before  you,  the  said  judge,  wherein  y<?/i«  F.  Phillips  was  plain- 
tiff, and  Robert  C.  Bristol  was  defendant,  was  called  for  trial,  and 
tried  before  said  judge,  and  a  jury,  and  a  verdict  rendered  for  plain- 
tiff in  said  suit;  upon  which,  you,  the  said  judge,  rendered  a  judgment 
thereon  against  said  Robert  C.  Bristol;  and,  that  during  the  progress 
of  said  trial,  the  said  Robert  C.  Bristol,  by  his  counsel,  did  then  and 
there  except  to  the  opinions  of  you,  the  said  judge,  allege,  and  reduced 
the  same  to  writing,  and  tendered  the  same  to  you,  and  requested 
you,  the  said  judge,  to  sign  and  seal  the  same;  which  said  exceptions 
were  embodied  in  a  bill  of  exceptions,  in  substance,  as  follows:  (JFIere 
is  set  out  in  full  the  bill  of  exceptions  as  tendered^  Which  exceptions 
you,  the  said  judge,  refused  to  sign  and  seal:  Whereupon,  we  being^ 
willing  that  justice  should  be  done  in  the  premises,  do  command  that 
you,  the  said  judge,  to  sign  and  seal  the  said  bill  of  exceptions,  accord- 
ing to  the  statute  in  such  case  made  and  provided;  or  in  default 
thereof,  that  you  make  known  to  us,  in  said  supreme  court,  before  our 
justices  thereof,  at  the  court  room  in  the  town  of  Springfield,  on  the 
second  Monday  of  December  next,  why  you  have  not  done  the  same. 

Witness,  the  Honorable  William  Wilson,  C^zV/ Justice  of  our  said 
supreme  court,  at  Springfield  th\s>  10th  day  of  August,  a.  d.  i%39. 

(seal)  /.  M.  Duncan,  Clk.  S.  C.  Ills. 

(2)  Peremptory, 

Form  No,  8656. 

(Precedent  in  Poteet  v.  Cabell  County,  30  W.  Va.  65.)' 

The  State  of  West  Virginia: 

To  Geo.  W.  Hackivorth,  President,  and  Thos.   A.   Bias  and  Geo.  W^ 

Grobe,    Commissioners  of  the    County   Court  of  Cabell  County, 

Greeting: 
Whereas,  complaint  hath  been  made  under  oath  to  our  judge  of  our 
Circuit  Court  of  Cabell  county  by  J.  E.  Erwin  and  H.  C.  Poteet  for 
themselves  and  other  citizens,  voters,  tax-payers  and  property  holders 
of  the  town  of  B arbour sville,  willing  to  join  with  them  who  being 
interested  in  the  right  ascertainment  and  declaration  of  the  true 
result  of  the  election  oi  November  2d,  1S86,  for  and  against  re-location 
of  the  county-seat  of  said  county,  and  having  right  to  be  heard 
before  the  court  charged  with  the  duty  of  procuring  correct  returns 
and  making  such  declaration,  appeared  by  their  attorney  in  the 
County  Court  of  Cabell  county  at  ihe  January  term  last  and  moved 
said  court  to  reconsider  its  action  and  set  aside  its  order  as  improvi- 
dently  entered  on  the  first  day  of  the  term,  viz:  on  the  10th  instant, 
declaring  the  result  of  said  election  untruly  in  favor  of  re-loca- 
tion, and  t\\2Lt  Huntington  yi2LS  the  county-seat  of  said  county  from 
and  after  that  date,  and  state  the  grounds  of  said  motion  and  the  evi- 
dence offered  in  support  thereof,  which  motion  the  court  overruled 

1.  See  supra,  note  i,  p.  933, 
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and  refused  to  grant,  and  they  excepted  to  the  court's  refusal  and 
tendered  their  bill  of  exceptions  to  said  refusal,  fairly  stating  the 
truth  therein,  and  asked  the  court  to  settle  and  sign  the  same  and 
make  it  a  part  of  the  record  in  the  matter,  which  the  court  refused  to 
do,  whereby  their  rights  as  complained  have  been  prejudiced  and 
justice  denied  to  them  in  the  premises,  and  in  remedy  thereof,  a 
writ  of  mandamus  hath  been  prayed,  requiring  the  said  commis- 
sioners to  settle  and  sign  said  bill  of  exceptions,  or  a  copy  thereof, 
which  accompanies  said  complaint.  And  we  therefore,  being  willing 
that  justice  shall  be  done  in  the  premises,  command  you  in  the  name 
of  the  State  of  West  Virginia,  that  without  delay,  you  or  a  majority  of 
you  as  such  commissioners  if  it  be  so,  settle  and  sign  said  bill  of 
exceptions,  or  a  copy  thereof,  which  accompanies  said  complaint  as 
aforesaid,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided  or  show  cause  why  you  have  not  done  so,  and  how  you 
shall  have  executed  this  our  command,  certify  to  our  judge  of  our 
said  Circuit  Court  at  the  Court  House  thereof,  on  the  first  day  of  the 
next  term,  returning  then  and  there  this  writ:  and  this  in  no  wise 
omit. 

Witness:  T.  W.  Payton,  clerk  of  our  Circuit  Court  of  Cabell  county, 
at  the  court-house  thereof,  the  l^ih  day  of  February,  i887,  and  in  the 
24th  year  of  the  State. 

T.  W.  Payton,  Clerk  C.  C.  C.  C. 

Form  No.  8657. 

(Precedent  in  Haines  v.  Com.,  99  Pa.  St.  411.)' 

Eastern  District  of  Pennsylvania,  set. 

The    Cojnmomvealth    of  Pennsylvania.     To  Hon.   Thomas  K.  FinletteVy 
Greeting: 

Whereas,  by  statute  among  other  things,  it  is  provided  that  in  any 
suit  before  the  justices,  where  an  exception  is  taken,  if  the  said  jus- 
tice, before  whom  the  same  is  taken  refuse  to  allow  the  same,  and 
the  party  making  the  exception  puts  the  same  in  writing  and  requires 
the  justice  to  put  a  seal  thereto,  in  testimony  of  the  same,  if  he 
refuse  so  to  put  his  seal,  it  shall  be  affixed  as  in  said  statute  is  set 
forth. 

And  whereas,  Charles  C  Haines,  William  F.  Miskey,  Jr.,  and 
Henry  G.  Clement  have  filed  their  petition  before  the  Justices  of  the 
Supreme  Court  of  Pennsylvania  complaining  that  lately  in  a  certain 
case    in  the    Court   of  Quarter    Sessions  for   the    city  and  county  of 

1.  It  is  h^ld  in  Pennsyhania  that,  in  only    by    virtue   of   that   statute.     Re- 

the  absence  of  a  special  statute,  a  writ  course,  however,  must  be  had  to  that 

of  mandamus  will  not  lie  to  compel  the  statute  in  common-law  states  and  the 

judge  of  an  inferior  court  to  settle  and  writ  may  be  framed  in  conformity  with 

sign  the  bill  of  exceptions.      Under  the  it.     Drexel  v,  Man,  6  W.  &  S.  (Pa.)386. 

common-law    practice    in     the    United  This  statute  applies  only  to  civil  cases. 

States,    the  proper   remedy   is    a  writ  but  has  been  extended  to  criminal  cases 

specially   formed  on  the  Stat.  Westm.  by  Pa.  act  May  19,  1874. 
2d,    13  Edw.   I,  c.  31.     The    writ   pro-         For  a   form  of  the  writ   under  Stat, 

vided  in  this  statute,  though  resembling  Westm.  2d,  13  Edw.  I,  c.  31,  see  Drexel 

an  alternative  mandamus,  is  not  a  pre-  v.  Man,  6  W.  &  S.  (Pa.)  386. 
rogative   right,  but  specific,  and  exists 
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Philadelphia,  to  April  Sessions,  \Z80,  and  No.  19 Jf.,  before  you,  the 
said  Thomas  K.  Finleiter,  between  the  Commonwealth  of  Pennsylvania 
and  the  said  Charles  C.  Haines,  William  F.  Mis  key,  y^r.,  and  Henry  G. 
Clement,  various  exceptions  were  taken  and  alleged  to  certain  rulings 
and  your  charge,  and  those  exceptions  have  been  put  in  writing,  for 
that  you  refuse  to  allow  the  same,  and  have  been  repeatedly  required 
and  prayed  to  affix  your  seal  to  those  exceptions,  according  to  the 
form  of  the  aforesaid  statute.  Yet  so  it  is,  that  you  have  objected, 
and  still  do  object  and  refuse  to  affix  your  seal  to  the  aforesaid 
exceptions,  to  the  grievous  injury  and  manifest  prejudice  of  the  said 
Charles  C.  Haines  et  al.,  and  the  said  Charles  C.  Haines  et  al.  did 
pray  the  said  justices  to  provide  a  remedy  for  them. 

And  because  we  are  desirous  that  the  aforesaid  statute  be  strictly 
observed,  and  that  justice  be  done  to  the  said  Charles  C.  Haines  et  al. 
in  the  premises,  we  command  you  that,  if  so  it  be,  that  on  or  before 
Saturday,  the  fourteenth  day  of  January,  iS82,  you  affix  your  seal  to  the 
aforesaid  exceptions  thus  had  before  you,  in  the  aforesaid  suit  by  the 
aforesaid  Charles  C.  Haines  et  al.,  in  writing,  according  to  the  form  of 
the  statute  aforesaid.  And  herein  fail  not,  under  the  penalty  in  such 
cases  impending. 

Witness  the  Honorable  George  Sharswood,  Doctor  of  Laws,  Chief 
Justice  of  our  said  Supreme  Court,  at  Philadelphia,  the  ninth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-two. 

(seal)  Charles  S.  Greene,  Prothonotary. 
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EXCLUSION  OF  CHINESE.^ 
I.  Certificate  of  residence,  940. 

1.  Application,  940. 

a.  Of  Laborer,  940. 

b.  Of  One  not  a  Laborer,  941. 

2.  Certificate,  942. 

II.  Certificate  of  right  to  return,  942. 

1.  Application  —  Statement,  942. 

2.  Certificate,  943. 

III.  DEPORTATION,  944- 

1.  Complaint,  944. 

a.  In  General,  944. 

b.  In  Case  of  Convict,  945. 

2.  Warrant  of  Arrest,  946. 
3    Commitment,  946. 

4.   Commissioner* s  Report  as  Referee,  947. 
6.   Order,  947. 

a.  In  General,  947. 

b.  Upon  Commissioner' s  Report,  950. 

IV.  HABEAS  CORPUS,  950. 

1.    Writ,  950. 
»,  Return,  951. 

3.  Order  of  Discharge,  g^2. 

CROSS-REFERENCES. 

F'or  the  origin,  general  nature,  and  effect  of  Chinese  Exclusion  and 
Restriction  acts,  see  5  American  and  English  ENCYCLOPiEDiA 
OF  Law  (2d  ed.),  p.  iioi  et  seq. 

1.  Conspiracy  to  Land  Chinese  La-  in  the  United  States,  and  the  State  of 
borers. —  In  Bannon  v.  U.  S.,  156  U.  S.  Oregon,  and  in  the  District  of  Oregon, 
465,  the  language  of  the  indictment  for  and  within  the  jurisdiction  of  this 
conspiracy  under  U.  S.  Rev.  Stat.,  §  court,  from  a  vessel,  to  wit:  the  steam- 
5440,  was  substantially  as  follows:  ship  Wilmington  and  the  steamship 
That  the  defendant  did  "  with  divers  Haytian  Republic,  both  steamships  ply- 
other  evil-disposed  persons,  to  the  ing  between  the  port  of  Portland,  Ore- 
grand  jury  unknown,  unlawfully,  wil-  gon,  and  Vancouver,  in  the  Province  of 
fully,  knowingly,  and  maliciously  con-  British  Columbia,  Dominion  of  Canada, 
spire,  combine,  and  confederate  to-  Chinese  persons,  to  wit,  Chinese  la- 
gether  and  with  each  other  to  wilfully,  borers  not  lawfully  entitled  to  enter 
knowingly,  unlawfully,  and  mali-  the  United  States,  by  furnishing  such 
ciously  commit  an  offense  against  the  Chinese  persons  false,  fraudulent,  and 
United  States,  to  wit:  the  offense  and  pretended  evidences  of  identification, 
misdemeanor  of  knowingly  and  unlaw-  and  by  counselling,  advising,  and  di- 
fully  aiding  and  abetting  the  landing  recting  the  said  Chinese  laborers  and 
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I.  CERTIFICATE  OF  RESIDENCE.^ 

1.  Application. 

a.  Of  Laborer. 

Form  No.  8658. 
I,  Ju  Gong,  a  Chinese  *  laborer,  hereby  make  application  to  the 
Collector  of  Internal  Revenue  for  the  District  of  Vermont  for  a  Cer- 
tificate of  Residence,  under  the  provisions  of  the  Act  of  Congress 
approved  May  5,  1892,  as  amended  by  the  Act  approved  November 


furnishing  them  information  and  ad- 
vice touching  the  questions  liable  to  be 
asked  them  upon  their  application  for 
permission  to  land  from  said  vessels, 
and  by  various  other  means  to  the 
grand  jury  unknown."  This  indict- 
ment was  held  to  be  not  defective  in 
failing  to  aver  that  a  conspiracy  was 
"feloniously"  entered  into,  or  for  not 
averring  that  all  the  conspirators  par- 
ticipated in  the  overt  acts.  As  to  the 
other  points,  this  indictment  was  sus- 
tained in  U.  S.  V.  Wilson,  60  Fed.  Rep. 
890. 

See  also  the  title  Conspiracy,  vol. 
5,  p.  200,  for  forms  of  indictments  for 
conspiracy  under  federal  statutes. 

Defendant' s   Bail    Undertaking.  —  In 
U.  S.  V.  Dunbar,  83  Fed.  Rep.  153,  the 
following  undertaking  for  appearance 
is  set  out: 
"United  States  of  America,  District  of 

Oregon,  City  of ,  ss.: 

Be  it  remembered  that  on  this  lyth 
day  oi  July,  A.  d.  iS^j,  before  me,  a 
commissioner  duly  appointed  by  the 
circuit  court  of  the  United  States  for 
the  said  district  of  Oregon,  personally 
came  William  Dunbar,  James  S.  Dun- 
bar and  Seid  Back,  and  jointly  and 
severally  acknowledged  themselves  to 
owe  the  United  States  of  America  the 
sum  oi  Jive  t/iousand dollars,  to  be  levied 
on  their  goods  and  chattels,  lands  and 
tenements,  if  default  be  made  in  the 
condition  following,  to  wit:  The  con- 
dition of  this  recognizance  is  such  that 
if  the  said  William  Dunbar  shall  per- 
sonally appear  before  the  district  court 
of  the  United  States  in  and  for  the  dis- 
trict aforesaid,  at  Portland,  Oregon, 
whenever  required  to  do  so,  and  then 
and  there  to  answer  the  charge  of  hav- 
ing, on   or  about  the day  of  , 

189-,  within   said   district,  in  violation 

of  section of  the  Revised  Statutes 

of  the  United  States,  unlawfully  aiding 
and  abetting  the  landing  of  Chinese 
laborers  in  the  United  States,  and  then 
and  there  abide  the  judgment  of  said 


940 


court,  and  not  depart  without  leave 
thereof,  then  this  recognizance  to  be 
void;  otherwise  to  remain  in  full  force 
and  virtue. 

W.  Dunbar.  (seal) 

James  S.  Dunbar.       (seal) 
Seid  Back.  (seal) 

Taken  and  acknowledged  before  me 
on  the  day  and  year  first  above  written. 
R,  If.  Lamson.      (seal) 
Commissioner   of   the   Court   of 

the  United  States  for  the 

District  of  Oregon.'' 

This  undertaking  was  objected  to, 
(i)  because  it  omitted  to  mention  the 
section  of  the  revised  statutes  alleged 
to  have  been  violated;  (2)  because  it 
omitted  to  give  the  date  of  the  com- 
mission of  the  offense;  (3)  because  it 
failed  to  recite  that  defendant  had  been 
commanded  or  ordered  to  be  admitted 
to  bail.  It  was  held  that  the  under- 
taking was  not  fatally  defective  for 
these  reasons. 

Forfeiture  of  Vessels.  —  Every  vessel 
whose  master  shall  knowingly  violate 
any  of  the  provisions  of  this  act  shall 
be  deemed  forfeited  to  the  United 
States,  and  shall  be  liable  to  seizure 
and  condemnation  in  any  district  of 
the  United  States  into  which  such  ves- 
sel may  enter  or  in  which  she  may  be 
found.  22  U.  S.  Stat,  at  Large  61,  c. 
126,  §  10;  23  U.  S.  Stat,  at  Large  117, 
c.  220,  §  10.  Compare  also  U.  S.  v. 
The  George  E.  Wilton,  43  Fed.  Rep.  606. 

See  also  the  title  Admiralty,  vol.  i, 
p.  406,  for  admiralty  forms,  generally. 

1.  28  U.  S.  Stat,  at  Large  7,  known 
as  the  McCreary  act,  amending  §  6  of 
the  Geary  act  (27  U.  S.  Stat,  at  Large 

25). 

Duplicate  certificate  must  be  filed  in 
the  office  of  the  collector  of  internal 
revenue.  28  U.  S.  Stat,  at  Large  8;  27 
U.  S.  Stat,  at  Large  26. 

Forging  Certificates  of  Besidence.  — 
Falsely  altering  or  substituting  any 
names  for  the  name  written  in  a  cer- 
tificate,   or    knowingly    uttering    any 
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3,  1893,  and  state  that  I  arrived  in  the  United  States  on  ^h^  first  day 
oi  January,  i891,  at  the  port  of  San  Francisco,  California,  per  steam- 
ship Robinson  Crusoe;  that  I  was  lawfully  within  the  limits  of  the 
United  States,  residing  at  Montpelier,  Vermont,  on  the  5th  day  of 
May,  i892;  that  I  have  not  been  convicted  of  a  felony  in  any  court 
of  the  states  or  territories  of  the  United  States,  and  that  the  following 
descriptive  list  of  myself  is  true  and  correct  in  every  particular,  viz. : 

Name,  y«  Gong;  age,  thirty-three  years;  local  residence,  Montpelier, 
Vermont;  occupation,  laundryman;  height,  6  feet;  color  of  eyes,  brown; 
complexion,  yello^v;  physical  marks  or  peculiarities  for  identification, 
scar  two  inches  do7un  left  cheek. 

I  further  state  that  the  two  photographs  submitted  with  this  appli- 
cation are  true  likenesses  of  myself. 

Ju  Gong.^ 

Subscribed  and  sworn  to  before  me  this  second  day  oi  January, 
xZdJf.,  at  Burlington,  Vermont. 

Daniel  Irwin, 

Deputy  Collector  Internal  Revenue, 

District  of  Vermont. 

{Accompanying  affidavit ?f' 

b.  Of  One  not  a  Laborep.' 

Form  No.  8659. 

{Commencing  as  in  Form  No.  8658,  and  continuing  down  to  *)  person 
other  than  a  laborer,  hereby  make  application  (continuing  and  con- 
cluding as  in  Fortn  No.  8658). 

forged    or   false   certificate,    or  falsely  that  I  know  of  my  own  knowledge  that 

personating   any    person   named   in    a  on    the  ^iA  day  of  May,   1892,  saidyw 

<:ertificate,  constitutes  a  misdemeanor.  (?<?«^  was  within  the  limits  of  the  United 

27  U.   S.   Stat,   at  Large  26,  known  as  States,  residing   at   Montpelier,    in    the 

the  Geary  act.  State  of  Vermont,  and  I  am  informed, 

Consult  also  the  titles  Counterfeit-  and  verily  believe,   that  saidyw   Gong 

ing;  False  Personation;  Forgery.  arrived  in  the  United  States  on  the  yfr^/ 

1.  SignatTire  of  Applicant.  —  If  the  ap-  day  oi  January,  xZgi,  per  Steamship 
plicant  can  sign  his  name  in  English,  it  Robinson  Crusoe,  and  was  lawfully 
is  preferred  that  he  should  do  so:  if  he  within  the  United  States  on  the  said 
cannot  sign  in  English,  let  him  sign  in  3th  day  of  May,  xZgz;  that  the  said  ap- 
Chinese  characters,  the  deputy  col-  plicant  now  resides  at  Montpelier,  in 
lector  in  that  case  writing  the  English  the  State  of  Vermont,  and  is  by  occu- 
equivalent  underneath  the  signature,  pation  a  laundryman.  I  further  state 
If  the  applicant  cannot  write  his  name  that  the  said  Ju  Gong  has  not,  so  far 
at  all,  let  him  make  his  mark  in  the  as  I  have  been  informed,  and  to  the 
usual  form.  best  of  my  knowledge  and  belief,  been 

2.  Affidavit  of  witness  to  application  of  convicted  of  a  felony  in  any  court  of 
Chinese  laborer  or  Chinese  person  other  the  States  or  Territories  of  the  United 
than  a  laborer  for  a  certificate  of  resi-  States. 

dence,  which  shall  accompany  the  appli-  Samuel  Short. 

cation  for  such  certificate,  is  as  follows:  Subscribed  and  sworn  to  before  me 

"  I,  Samuel  Short,  resiaing  at  Mont-  this  second  day  oi  January,  i8g^. 

pelier,    in    the    State    of    Vermont,    do  Daniel  Irwin, 

solemnly  swear   that    I    am    well    ac-  Deputy  Collector  Internal  Revenue, 

quainted  vf'ixh  Ju   Gong,   a  Chinese  la-  District  of  Vermont." 

borer  {or  person  other  than  laborer), -whose  3.  28  U.  S.Stat,  at  Large  7,  known  as 

application    for   a  Certificate    of    Resi-  the   McCreary  act,  amending  §  6  of  the 

dence  is  set  forth  on  a  preceding  page;  Geary  act  (27  U.  S.  Stat,  at  Large  25), 
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2.  Certificate.! 

Form  No.  8  6  6  o . 

No.  SOOO.  United  States  of  America.  Original. 

Certificate  of  Residence 
Issued  to  Chinese  [person  other  than]^  laborer  under  the  provi- 
sions of  the  Act  of  May  5,  1892,  as  amended  by  the  Act  approved 
November  3,  1893. 

This  is  to  certify  that/«  Gong^  a  Chinese  [person  other  than]^  la- 
borer now  residing  at  San  Francisco^  California,  has  made  application 
No.  SOOO  to  me  for  a  Certificate  of  Residence,  under  the  provisions 
of  the  Act  of  Congress  approved  May  5,  1892,  as  amended  by  Act  ap- 
proved November  3,  1893,  and  I  certify  that  it  appears  from  the  affi- 
davits of  witnesses  submitted  with  said  application  that  said  Ju  Gong 
was  within  the  limits  of  the  United  States  at  the  time  of  the  passage 
of  said  Act  and  was  then  residing  at  San  Francisco,  California,  and 
that  he  was  at  that  time  lawfully  entitled  to  remain  in  the  United 
States  and  that  the  following  is  a  descriptive  list  of  said  Chinese  [per- 
son other  than]2  laborer,  viz: 

Name,  Ju  Gong.     Age,  33  years. 

Local  residence.  No.  101  Clay  street,  San  Francisco,  California. 

Occupation,  laundryman.     Height,  6'  feet.      Color  of  eyes,  brown. 

Complexion,  yellow.  Physical  marks  or  peculiarities  for  indentifi- 
cation,  scar  two  inches  down  left  cheek. 

And  as  a  further  means  of  indentification,  I  have  affixed  hereto  a 
photographic  likeness  of  said  Ju  Gong. 

Given  under  my  hand  and  seal  this  second  ddcy  oi  January,  iWJ^  at 
San  Francisco,  state  of  California. 

(seal)  Calvin  Irwin,  Collector  of  Internal  Revenue, 

{Picture.'^  First  District  of  California. 

II.  Certificate  of  right  to  return. 
1 .  Application  —  Statement.* 

Form  No.  8661. 

Statement 
Of  registered  Chinese  laborer  about   to   depart   from   the   United 
States  with  intention  of  returning  thereto,  made  in  compliance  with 
the  treaty  between  the  United  States  and  China,  concluded  and 

providing    that    any    Chinese  person,  secretary   of  the   treasury    may    from 

other  than  a  Chinese  laborer,  having  a  time  to  time  require, 

right  to  be  and  remain  in  the   United  2.  The  words  in  [  ]  are  to  be  omitted 

States,  desiring  such  certificate  as  evi-  in    a    certificate   issued    to   a   Chinese 

dence  of  such  right,  may  apply  for  and  laborer. 

receive  the  same  without  charge.  3.  Duplicate  photographs  shall  be  fur- 

1.  28  U.  S.  Stat,  at  Large  7,  known  as  nished  by  each  applicant  in  such  form 

the  McCreary  act,  amending  §  6  of  the  as  may  be  prescribed  by   the  secretary 

Geary  act  (27  U.   S.  Stat,  at  Large  25),  of  the  treasury.     28  U.  S.  Stat,  at  Large 

providing  that  the  certificate  shall  con-  8,  known  as  the  McCreary  act. 

tain  the  photograph,  name,  age,  local  4.  Department    Circular    No.    207  — 

residence  and  occupation  of  the  appli-  Division  of  Special  Agents  (1894). 
cant,  and  such  other  description  as  the 
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signed   on   the   seventeenth   day  of   March,    1894,   ratified   on   the 
seventh  day  of  December,  1894,  and  proclaimed  by  the  President  of 
the  United  States  December  eighth,   1894,  and  regulations  of  the 
Secretary  of  the  Treasury,  dated  December  twenty-eighth,  1894. 
{Photograph  of  Applicant. ) 

Ho  Yoke  Ying,  whose  photograph  is  hereto  attached,  desiring  to 
leave  the  United  States  with  the  intention  of  returning  thereto,  and 
claiming  a  certificate  of  her  right  to  return  under  said  treaty,  and 
in  conformity  therewith,  deposits,  as  a  condition  of  her  return,  her 
certificate  for  registration  and  her  photograph  in  triplicate  and  a 
full  and  true  description  in  writing  of  herself,  and  of  her  family, 
property,  or  debts  due  her  in  the  United  States  as  follows,  to  wit: 

Name  (family  and  individual):  Ho  Yoke  Ying. 

Age:   Thirty-three  years. 

Height:  Four  it&t  nine  and  one-half 'wiohQS. 

Local  Residence:  811  Stockton  street,  city  oi  San  Francisco^  state 
of  California. 

Occupation:  Housewife. 

Color  of  Eyes:  Dark  Brown. 

Complexion:  Light. 

Physical  Marks:  Mark  between  eyes. 

Description  of  family  property  or  debts:  One  son,  whose  name  is 
Wong  Ling  Kum,  aged  ten  years,  and  who   resides  at  811  Stockton 
street,  in  the  city  of  San  Francisco,  in  the  state  of  California. 
{Photograph  of  Wong  Ling  Kum.') 

Wherefore  applicant  prays  to  be  furnished  with  such  certificate  of 
her  right  to  return  under  the  said  treaty  as  the  laws  of  the  United 
States  prescribe, 

her 

Ho  Yoke  X   Ying. 

mark 

Subscribed  and  sworn  to  before  me  this  21st  day  oi  June.,  iS97. 
(seal)     Norton  Porter.,   Notary  Public  in  and   for  the  City  and 

County  of  San  Francisco,  State  of  California. 
{Indorsement  of  certificate  of  collector,  y- 

2.  Certiflcate.2 

Form  No.  8662. 
No.  5201. 

United  States  of  America. 
Certificate  issued  to  Chinese  laborer  departing  from  the  United 
States  with   the  intention   of  returning   thereto  under  the   treaty 

1.  The  certificate  referred  to  in  the  text  identification  are  those  of  the  person 

is  as  follows:  applying  for  the  return  certificate,  and 

"  I  hereby  certify  that  I  have  made  that  her  height,  weight,  and  descrip- 

a  thorough   examination  whether   the  tion,  and  physical  marks  are  accurately 

said  applicant   described   in  the    fore-  given. 

going  statement  is  registered  and  as  to  Daniel  Irvin, 

the   accuracy  of   the   foregoing   state-  Special  Deputy  Collector." 

ment,  and   I  find  them   to   be  correct,         2.    Department   Circular   No.    207  — 

and  that  the  photographs  accompany-  Division  of  Special  Agents  (1894). 
ing  the  said  paper  for  the  purpose  of 
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between  the  United  States  of  America  and  the  Empire  of  China, 
signed  March  17th,  1894,  and  proclaimed  by  the  President  of  the 
United  States  December  8th,  1894. 

This  is  to  certify  that  Ju  Gong,  a  Chinese  laborer  described  in 
identification  paper  numbered  5201,  port  of  San  Francisco,  departed 
from  this  port  for  the  city  of  Pekin  in  the  Empire  of  China  on  this 
second  day  of  January,  iS96,  with  the  intention  of  returning  to  the 
United  States  via  this  port  within  twelve  months  from  said  date. 

Given  under  my  hand  and  seal  this  second  day  oi  January,  iS98, 
at  the  city  of  San  Francisco,  state  of  California. 

(collector's  seal)  Calvin  Clark,  Collector  of  Customs, 

Port  of  San  Francisco, Dis- 
trict of  California. 

III.  DEPORTATION.! 

1.  Complaint.2 

a.  In^eneral. 

Form  No.  8663. 

United  States  of  America,  ) 

Northern  District  of  California.  \ 

Be  it  remembered,  that  on  this  second  <\2iY  of  January,  iS98,  before 
me.  Clerk  of  the  United  States  District  Court  in  and  for  the  Northern 
District  of  California,  personally  appeared  Daniel  Webster,  who,  being 
duly  sworn  according  to  law,  says  that  he  is  an  officer  of  the  United 
States,  to  wit,  an  Assistant  United  States  Attorney  (or  other  officer)  for 
the  Northern  District  of  California;*  that  he  makes  the  following 
complaint  and  affidavit,  as  such  officer,  upon  his  information  and 
belief;  that  one  Ju  Gong  is  and  has  been  at  all  the  times  herein  stated 
a  Chinese  laborer,  and  is  now  within  the  limits  of  the  United  States, 
and  at  present  is  within  the  limits  of  the  state  and  Northern  District 
of  California,  without  the  certificate  of  residence,  as  required  by  the 
provisions  of  the  Act  of  May  5,  1892,  and  the  Act  of  November  3, 
1893,  amendatory  thereto. 

Wherefore,  deponent  prays  that  a  warrant  for  the  arrest  of  the 
said  Ju  Gong  be  issued,  and  that  he  be  brought  before  the  said  Court 
for  the  Northern  District  of  California,  and  that  he  be  adjudged  to 
be  illegally  in  the  United  States,  and  that  the  proper  order  for  the 
deportation  of  the  said  Ju  Gong  be  made  and  entered. 

Daniel  Webster. 

Subscribed  and  sworn  to  before  me  this  second  dziy  oi  January,  a.  d. 
1 895. 

Calvin  Clark,  Clerk  U.  S.  District  Court, 
Northern  District  of  California. 

1.  28  U.S.  Stat,  at  Large  7,  known  as  oath  charged  that  the  defendant  "on 
the  McCreary  act,  amending  §  6  of  the  or  about  the  12th  day  of  December,  i?>gj, 
Geary  act  (27  U.  S.  Stat,  at  Large  25).  knowingly  and  unlawfully  came  into 

2.  Precedents. —  In  U.  S.  v.  Loo  Way,  the  United  States  from  a  foreign  coun- 
68  Fed.  Rep.  475,  the  complaint  under  try,  to  wit,  China,  he,  the  said  Loo  Way, 
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b.  In  Case  of  Conviet. 

Form  No.  8664. 

{Commencing  as  in  Form  No.  8663,  and  continuing  to  *)  that  he  makes 
the  following  complaint  and  affidavit  as  such  officer  upon  his  infor- 
mation and  belief,  and  that  the  said  information  is  derived  from 
an  official  communication,  to  wit:  {stating  nature  of  the  communica- 
tion^ relative  to  the  conviction  of  one  Ju  Gong,  a  Chinese  person 
herein  charged  with  the  crime  of  {naming  the  offense\  a  felony  under 
the  laws  of  the  state  of  California,  as  deponent  is  informed  and 
verily  believes. 

That  the  said  Ju  Gong  was  on  or  about  the  tenth  day  of  December^ 
iS90,  convicted  of  the  said  crime  of  {naming  the  offense')  in  the 
Superior  Court  of  the  city  and  county  of  San  Francisco,  state  of 
California;  that  thereafter  and  on  or  about  the  twelfth  day  of  Decem- 
ber, iS90,  he  was  duly  sentenced  by  said  court  to  imprisonment  for 
the  term  of  ten  years  in  the  state's  prison  at  San  Quentin  in  the  state 
■of  California,  the  said  offense  then  and  there  being  a  felony  under 
the  laws  of  said  state,  and  within  the  meaning  of  the  Act  of  Congress 
of  the  United  States,  approved  November  3rd,  1893,  entitled  "An 
Act  to  amend  an  Act  to  prohibit  the  coming  of  Chinese  persons  into 
the  United  States,"  approved  May  5th,  1892. 

That  the  said  Ju  Gong  is  and  was  at  the  time  of  the  passage  by 
■Congress  of  the  said  last  mentioned  Act,  to  wit:  the  Act  of  Novem- 
ber 3rd,  1893,  subject  to  deportation  from  the  United  States  by 
reason  of  the  conviction  of  the  said  Ju  Gong  of  the  crime  of  {naming 
offense),  a  felony  under  the  laws  of  the  state  of  California  as  herein- 
before set  forth. 

Wherefore,  deponent  prays  that  a  warrant  for  the  arrest  of  the 
said  Ju  Gong  be  issued,  and  that  the  said  Ju  Gong  be  brought  before 
the  said  court  for  the  Northern  District  of  California,  and  that  he 
be  adjudged  to  be  illegally  in  the  United  States,  and  that  the 
proper  order  for  the  deportation  of  the  said  Ju  Gong  be  made  and 
entered. 

Daniel  Webster. 

Subscribed  and  sworn  to  before  me  this  second  day  of  January^ 
i898. 

David  Johnson,  District  Judge. 

Let  the  said  warrant  issue  as  herein  prayed  for. 

David  Johnson,  District  Judge. 

then  and  there  being  a  Chinese  laborer,  Stat.  58),  "  one  Ming  Lee  Tue  did  come 

and  a  person  not  entitled  to  enter  the  into  the  United  States  from  a  foreign 

United  States,"  etc.  place,  and,  having  come,  has  remained 

In  U.  S.  V.  Wong  Dep  Ken,  57  Fed.  within  the  United  States;  that  the  said 

Rep.    207,  the  proceedings  before  the  ^/«^  Z^^  Z"*/^  has  been  found,  and  now 

commissioner  were  commenced  by  filing  is,  unlawfully  within  the  United  States; 

with  him  a  verified  complaint  charging  and  that  at  all  times  herein  mentioned 

that  after  the  passage  of  the  act  of  con-  said  Ming  Lee  Tue  was  and  is  a  Chi- 

gress  entitled    "An  act   to  amend  an  nese  laborer." 

act  entitled  '  An  act  to  execute  certain  See    also    the    title  Criminal    Com- 

treaty    stipulations    relating    to     Chi-  plaints,    vol.    5,   p.   930,   for  forms  of 

nese,' "    approved     May    6,    1882    (22  complaints,  generally. 
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2.  Warrant  of  Arrest.^ 

Form  No.  8665. 

In  the  District  Court  of  the  United  States  of  America,  Northern 
District  of  California. 

The  President  of  the  United  States  of  America,  to  the  Marshal  of 
the  United  States  for  the  Northern  District  of  California,  and 
his  Deputies  or  any  or  either  of  them.  Greeting: 

Whereas,  complaint  on  oath  hath  been  made  to  me  that  one  Ju  Gong, 
a  Chinese  laborer,  was  on  the  secondda.y  oi  January,  a.  d.  i2>98,  found 
within  the  limits  of  the  United  States,  to  wit:  within  the  Northern 
District  and  state  of  California,  without  the  certificate  of  residence 
provided  for  by  the  provisions  of  section  6,  of  an  Act  of  Congress, 
entitled  "An  Act  to  prohibit  the  coming  of  Chinese  persons  into  the 
United  States,"  approved  May  5th,  1892,  and  the  Act  of  November, 
3,  1893,  amendatory  thereto.  And  that  saidyiw  Gong  was  so,  as  afore- 
said, within  the  limits  of  the  United  States,  without  said  certificate 
of  residence;  that  said  Ju  Gong  is  unlawfully  within  the  United  States, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States. 

Now,  therefore,  you  are  hereby  commanded  to  apprehend  the  said 
Ju  Gong  and  bring  him  before  the  District  Court  of  the  United  States, 
Northern  District  of  California,  that  he  may  then  and  there  be  dealt 
with  according  to  law. 

Dated  January  2,  a.  d.  \W8. 

Daniel  Johnson,  Judge  U.  S.  District  Conrty 
Northern  District  of  California. 

{Indorsement  of  return.  )2 

3.  Commitment.3 

Form  No.  86  6  6. 

In  the  District  Court  of  the  United  States  in  and  for  the  Northern 
District  of  California. 
United  States  of  America  ) 

against  [•  No.  302. 

Ju  Gong.  ) 

The  above  named  party  having  been  produced  in  obedience  to  the 
warrant  to  apprehend  issued  herein. 

It  is  ordered,  that  said  party  be  committed  to  the  custody  of  the 

1.  See  also  the  title  Warrants  of  Gon^  before  the  Honorable  the  District 
Arrest  for  forms  of  warrants,  gen-  Court  of  the  United  States  for  the 
erally.  northern     district   of     California,    this 

2,  Bettim  indorsed   upon    warrant  to  second  Aa.y  oi  fanuary,  a.  d.  \Zg8. 
apprehend  may  be  as  follows:  fohn  Lynch, 

"Marshal's  office,   United   States  of  United  States  Marshal." 

America,   Northern    District    of    Cali-        3.   See    also    the    title   Commitment 
fornia:  AND  Discharge,  vol.  4,  p.  926,  for  forms 

In  obedience  to  the  warrant  to  appre-    of  commitment,  generally, 
hend,  I  have  the  body  of  the  saidy« 
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United  States  marshal  for  this  district  until  the  further  order  of 
the  court. 

David  Johnson,  Judge. 

Dated  January  2,  iS98.  .    ^ 

(Jndorsement  of  return^ 

4.  Commissioner's  Report  as  Referee.^ 

Form  No.  8667. 

(  Title  of  court  and  cause,  and  number  as  in  Form  No.  8666. ) 

In  the  Matter  of  the  Application  of  the  United  States  for  the 
Deportation  of  a  Chinese  Laborer. 

Pursuant  to  the  order  of  the  above  named  court  duly  made  and 
entered  herein,  referring  the  above  entitled  matter  to  the  under- 
signed, U.  S.  Commissioner  for  the  Northern  District  of  California, 
to  hear  the  testimony,  ascertain,  determine,  and  report  to  the  court, 
the  facts,  and  his  conclusions  of  law  thereon,  and  to  recommend  such 
judgment  as  in  his  opinion  ought  to  be  entered  therein,  the  said 
matter  having  being  regularly  brought  on  for  hearing,  and  the  same 
having  being  duly  heard  and  submitted,  and  due  consideration  having 
been  thereon  had,  I,  the  said  commissioner,  do  find  as  follows:  (set- 
ting out  the  facts  and  conclusions  of  law  thereon  as  ascertained  and  found 
by  the  commissioner^. 

Ulyses  S.  Carter, 
United  States  Commissioner  for  the  Northern 
District  of  California. 

TyalQd  January  2,  iS98. 

6.  Order.3 
a.  In  GeneraL 

Form  No.  8  6  68. 

United  States  of  America,  ) 
District  of  Vermont.  \  ^^' 

Be  it  remembered  that  at  a  hearing  and  examination,  holden  at 
St.  Albans,  in  the  State  and  District  of  Vermont,  on  the  11th  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 

1.  Indorsement  upon  commitment  may  2.  See  also  the  title  References  for 

be  as  follows:  forms   in    proceedings   before  and   by 

"United  States  Marshal's  office,  referees,  generally. 

Northern  District  of  California.  3.  For  the  formal  parts  of  orders,  gen- 
Marshal's  Return.  erally,  see  the  title  Orders. 
The  within  warrant  of  commitment  Sufficiency   of   Order.  —  The   order   of 
was  received  by  me  on  the  second  day  deportation  did   not  explicitly  refer  to 
oi  January,  A.  D.  iZgS,  and  is  returned  the    specific    acts    of    congress    under 
executed   this   second  day  of  January,  which   the   person    to   be   deported    is 
A.  D.  189^.  adjudged   as   being  unlawfully  within 
John  Lynch,  the  United  States.     In  r^^Tsu  Tse  Mee, 
United  States  Marshal.  81  Fed.  Rep.  562. 
San  Francisco,  California,  January  z,  Snrplosage.  —  The  clause  in  the  order 
"^^98."  of  deportation  of  a  Chinaman,  under 
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six^  before  a  United  States  commissioner,  within  and  for  the  District 
of  Vermont,  Mark  Hem,  late  of  Canton,  China,  was  brought  before  said 
United  States  commissioner  upon  a  warrant  issued  by  said  United 
States  commissioner,  in  due  form  of  law,  on  the  Jfth  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  upon 
the  sworn  complaint  of  John  H.  Senter,  United  States  attorney  within 
and  for  the  District  of  Vermont,  exhibited  to  said  United  States  com- 
missioner by  John  H.  Senter  as  United  States  attorney  as  aforesaid, 
upon  the  day  last  aforesaid,  charging  thdit  Mark  Hem,  late  of  Canton, 
China,  heretofore,  to  wit,  on  the  J^h  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six,  at  Richford,  in  the 
county  of  Franklin,  in  the  State  and  District  of  Vermont,  and  within 


the  Chinese  Exclusion  act  of  May  5, 
1892,  which  ordered  that  the  person  to 
be  deported  "  be  forthwith  taken  before 
the  nearest  United  States  judge  that  a 
review  of  these  proceedings  may  be 
had  and  a  proper  order  of  deportation 
made,"  were  treated  as  surplusage 
in  In  re  Wong  Fock,  8i  Fed.  Rep. 
558. 

Imprisonment  at  Hard  Labor.  —  In  U.  S. 
V.  Wong  Dep  Ken,  57  Fed.  Rep.  207, 
was  made  the  following  order: 

"First.  That  said  Wong  Dep  Ken  be 
imprisoned  at  hard  labor  for  the  period 
of  two  {2)  days  at  the  state's  prison  of  the 
state  of  California,  at  San  Quentin,  in 
said  state  of  California. 

Second.  That  thereafter  Wong  Dep 
Ken  be  removed  from  the  United  States 
to  China;  and  I  order  that  said  deporta- 
tion of  the  said  Wong  Dep  Ken  be  made 
from  the  port  of  San  Francisco  within 
the  limits  of  the  northern  district  of 
California;  and  I  further  order  that  said 
Wong  Dep  Ken  be,  and  he  is  hereby, 
committed  to  the  United  States  marshal 
for  the  southern  district  of  California 
for  the  purposes  aforesaid." 

It  was  held  in  this  case  that  the  por- 
tion of  the  order  directing  the  defend- 
ant to  be  imprisoned  at  hard  labor  in 
the  state's  prison  should  be  annulled, 
and  that  in  all  other  respects  the  order 
should  be  affirmed.  In  this  case,  so 
much  of  the  Geary  act  of  May  5,  1892, 
as  provides  for  imprisonment  at  hard 
labor  of  all  Chinese  persons  adjudged 
to  be  unlawfully  in  the  United  States 
was  declared  to  be  unconstitutional. 

But  see  Wong  Wing  v.  U.  S. ,  163 
U.  S.  236,  in  which  it  was  held  that  de- 
tention or  temporary  confinement  as 
part  of  the  means  necessary  to  give 
effect  to  the  exclusion  of  Chinese  aliens 
is  valid. 

Precedent.  —  Order  of   deportation  is 


set  out  in  Fong  Yue  Ting  v.  U.  S.,  149 
U.  S.  703,  note  I,  as  follows,  to  wit: 
' '  In  the  matter  of  the  arrest 

and  deportation  of  Wong 

Quan,  a  Chinese  laborer. 

Wong  Quan,  a  Chinese  laborer, 
having  been  arrested  in  the  city  of 
New  York  on  the  6th  day  of  May,  189J', 
and  brought  before  me,  a  United  States 
Judge,  hy  John  W.  Jacobus,  the  mar- 
shal of  the  United  States  in  and  for 
the  Southern  District  of  New  York,  as 
being  a  Chinese  laborer  found  within 
the  jurisdiction  of  the  United  States 
after  the  expiration  of  one  year  from 
the  passage  of  the  act  of  Congress  ap- 
proved on  the  5th  day  of  May,  1892, 
and  entitled  'An  act  to  prohibit  the 
coming  of  Chinese  persons  into  the 
United  States,'  without  having  the  cer- 
tificate of  residence  required  by  said 
act;  and  the  said  Wong  Quan  having 
failed  to  clearly  establish  to  my  satis- 
faction that  by  reason  of  accident, 
sickness  or  other  unavoidable  cause, 
he  had  been  unable  to  procure  the  said 
certificate,  or  that  he  had  procured  such 
certificate  and  that  the  same  had  been 
lost  or  destroyed:  Now,  on  motion  of 
Edward  Mitchell,  the  United  States 
attorney  in  and  for  the  Southern  Dis- 
trict of  Neiu  York,  it  is  Ordered,  that 
the  said  Wong  Quan  be,  and  he  hereby 
is,  remanded  to  the  custody  of  the 
sa\d  John  W.  Jacobus,  the  United  States 
marshal  in  and  for  the  Southern  Dis- 
trict of  Ne7u  York;  and  it  is  further 
Ordered,  that  the  said  Wong  Quan  be 
deported  from  the  United  States  of 
America  in  accordance  with  the  pro- 
visions of  said  act  of  Congress,  ap- 
proved on  the  5th  day  of  May,  1892. 
Dated  New  York,  May  6,  189J. 

Addison  Brown, 

United  States  District  Judge  for  the 

Southern  District  of  Neiv  York."" 
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the  jurisdiction  of  this  court,  was  then  and  there  a  Chinese  person, 
that  is  to  say,  a  person  of  Chinese  descent,  unlawfully  and  without 
right  within  the  United  States,  that  is  to  say,  at  Richford  aforesaid, 
contrary  to  the  form,  force  and  effect  of  the  statutes  of  the  United 
States,  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States. 

Whereupon,  and  upon  hearing  by  the  United  States  commissioner 
aforesaid,  it  is  considered  and  adjudged  that  the  said  Mark  Hem  is 
guilty  of  the  offense  charged  in  said  complaint,  in  manner  and  form 
as.  therein  charged,  and  that  he,  the  said  Mark  Hem,  is  unlawfully 
and  without  right  within  said  United  States,  and  it  is  ordered  that 
he,  the  said  Mark  Hem,  be  removed  from  the  United  States  to  the 
Province  of  Quebec,  the  country  from  whence  he  came.  *^ 

Ulyses  S.  Comstock,  United  States  Commissioner. 

I,  the  undersigned,  a  United  States  commissioner  within  and  for 
the  District  of  Vermont,  do  hereby  certify  that  the  above  and  within  is 
a  full  and  true  record  of  the  proceedings  had  before  me  in  the  above 
named  cause. 

Ulyses  S.  Comstock, 
United  States  Commissioner  for  the  District  of  Vermont. 

I,  United  States  commissioner  within  and  for  the  District  of  Ver- 
mont, do  hereby  certify  that  the  above  and  within  is  a  true  copy  of 
record,  examined  and  compared  by  me,  this  12th  day  of  May,  a.  d. 
1 856. 

Ulyses  S.  Comstock, 
United  States  Commissioner  for  the  District  of  Vermont. 

1.  In  case  of  an  appeal  from  the  judg-  District  Court  as  aforesaid,  as  to   his 

ment  proceed  as  in  Form  No.  8668  to  *  Honor  shall  appear  to  be  in  accordance 

then  add  in  the  manner  following:  with  law. 

And   now  within   ten   days  from   the  Ulyses  S.  Comstock, 
date  of  such  conviction,  and  the  rendi-  United  States  Commissioner 
tion    of    such    judgment    and    orders  for  the  District  of  Vermont. 
therein,  the  said  Wong  Yun  Dark  prays  I,  the  undersigned,    Ulyses  S.   Com- 
for  an  appeal  from  the  judgment  of  the  stock,  a  United  States  Commissioner, 
United  States  Commissioner  as  afore-  within  and  for  the  District  of  Vermont, 
said,  to  the  Honorable  HoytH.  Wheeler,  do  hereby   certify  that  the  above  and 
Judge   of    the    United   States    District  within  is  a  full  and  true  record  of  the 
Court  for  the  District  of  Vermont,  which  proceedings  had  before  me  in  the  above 
is  granted  the  said  Wong  Yun  Dark  as  named  cause,  which  is  herewith  trans- 
prayed;  and  the  said  Wong  Yun  Dark  mitted     to     the    Honorable    Hoyt    H. 
is  remitted  to  the  custody  of  the  United  Wheeler,  Judge  of  the  District  Court  of 
States  Marshal,  within  and  for  the  Dis-  the   United  States  within  and   for  the 
trict  of  Vermont  for  safe  keeping,  and  District  of  Vermont. 
it  is  ordered  that  the  said  United  States  Ulyses  S.  Comstock, 
Marshal   safely   keep    the   said    Wong  United  States  Commissioner 
Yun  Dark  so  that  he  have  him  to  ap-  for  the  District  of  Vermont. 
pear   before    the    Honorable  Hoyt  H.  I,  Ulyses  S.  Comstock,  a  United  States 
Wheeler,  Judge  of   the    United   States  Commissioner,  for  the  District  of  Ver- 
District  Court,  within  and  for  the  Dis-  mont,  do  hereby  certify  that  the  above 
trict   of    Vermont,    forthwith    that  this  and  within  is  a  true  copy  of  record  this 
judgment   of    the  United  States  Com-  fourteenth  day  of  December,  a.  d.  1895". 
missioner  as  aforesaid  may  be  affirmed  Ulyses  S.  Comstock, 
or  reversed  by  the  said  Honorable  J/oyt  United  States  Commissioner 
H.  Wheeler,  Judge  of  the  United  States  for  the  District  of  Vermont*' 
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b.  Upon  Commissioner's  Report.' 

Form  No.  8669. 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  California. 
United  States  of  America  ) 

vs.  V  No.  37. 

Ju  Gong.  ) 

Findings,  judgment  and  order  of  deportation. 

A  verified  complaint  having  been  filed  in  this  court  charging  Ju 
Gong  with  a  violation  of  the  Act  of  Congress  of  the  United  States, 
approved  November  3rd,  1893,  entitled  "An  Act  to  amend  an  Act 
to  prohibit  the  coming  of  Chinese  persons  to  the  United  States," 
approved  May  5th,  1892,  and  a  warrant  for  the  arrest  of  the  saidy« 
Gong  having  been  issued  by  me,  William  W.  Morrow^  United  States 
District  judge  for  the  Northern  District  of  California.,  and  the  said 
Ju  Gong  having  been  duly  apprehended  upon  the  said  warrant  by 
the  United  States  marshal  in  and  for  the  Northern  District  of  Cali- 
fornia, and  brought  before  the  said  court,  thereupon  the  court  duly 
made  an  order  referring  the  above  entitled  cause  to  E.  H.  Heacock, 
Esq.,  commissioner  U.  S.  Circuit  Court,  Northern  District  of  Cali- 
fornia, to  take  testimony  and  report  to  the  court  the  facts  and  his 
conclusions  of  law  thereon,  etc.,  and  said  commissioner  having  made 
and  filed  a  report,  and  no  exceptions  being  taken  thereto,  and  upon 
the  second  day  of  January,  iS98,  Daniel  Webster,  U.  S.  attorney, 
appeared  in  open  court  and  presented  said  report  of  said  commis- 
sioner, I,  William  W.  Morrow,  judge  as  aforesaid,  from  such  report 
do  find  as  follows:  (^setting  out  the  findings  in  detail^. 

Whereupon  it  is  considered  and  adjudged  (continuing  with  a  judg- 
ment and  order  of  deportation  in  manner  as  indicated  in  Form  No.  8668^ 

Dated  at  San  Francisco  this  second  day  of  January,  iS98. 

William  W.  Morrow, 
United  States  District  Judge,  Northern 
District  of  California. 

IV.  Habeas  Corpus.^ 
1.  Writ. 

Form  No.  8670. 

In  the  District  Court  of  the  United  States,  Northern  District  of 
California. 
In  the  Matter  of    ) 

Ju  Gong  V  No.  302. 

On  Habeas  Corpus.  ) 

The   President  of  the  United   States  of  America,  to  Milton  Mudd, 
Master  of  the  Steamship  Robinson  Crusoe,  Greeting: 

1.  See  also  the  title  References  for        2.  For  habeas  corpus  proceedings,  gen- 
forms   in    proceedings   before   and  by     erally,  see  the  title  Habeas  Corpus. 
referees,  generally.  Intervention  on  Habeas  Corpus.  —  In 
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You  are  hereby  commanded,  that  you  have  the  body  oi  Ju  Gong 
by  you  imprisoned  and  detained,  as  it  is  said,  together  with  the 
time  and  cause  of  such  imprisonment  and  detention,  by  whatsoever 
name  the  said  person  shall  be  called  or  charged,  before  the  'S^oviox- 
aAAe  John /.  De  Haven,  judge  of  the.  District  Court  of  the  United 
States,  for  the  Northern  District  of  California,  at  the  court-room  of 
said  court,  in  the  city  and  county  of  San  Francisco,  California,  on 
the  second  day  oi  January,  i898,  at  ten  o'clock,  A.  m.,  to  do  and 
receive  what  shall  then  and  there  be  considered  in  the  premises. 

And  have  you  then  and  there  this  writ. 

Witness,  the  Honorable  fohn  f.  £>e  Haven,  judge  of  the  said  Z>/V- 
frict  Court,  and  the  seal  thereof,  at  San  Francisco,  in  said  district, 
on  the  second  di^y  oi  January,  a.  d.  \W8. 

(seal)  Calvin  Clark,  Clerk  of  said  District  Court. 

By  Daniel  Clark,  Deputy  Clerk. 

2.  Return. 

Form  No.  8671. 

{Indorsed  upon  the  writ  of  habeas  corpus  this  return-) 
In  obedience  to  the  within  writ,  I  hereby  produce  the  body  of  the 
within  named  yi^  Gong,  a  Chinese  person,  detained  as  within  directed, 
and  return  that  I  hold  the  said  Ju  Gong  in  my  custody  by  direction 
of  the  customs  authorities  of  the  port  of  San  Francisco,  California, 
under  the  provisions  of  the  Chinese  Restriction  act  {or  other  act, 
naming  it,  as  the  case  may  be'). 

Milton  Mudd,  Master 

Steamship  Robinson  Crusoe. 
San  Francisco,  January  2,  i898. 

U.  S.  V.  Wong  Kim  Ark,  i6g  U.  S.  649,  and  the  said  Wong  Kim  ^r^  being  also 

on  a  writ  of  habeas  corpus  issued  by  a  Chinese  person  and  a  subject  of  the 

the  district   court   to   the   collector  of  emperor   of   China.     Because  the  said 

customs  in  behalf  of  Wong  Kim  Ark,  Wong  Kim  Ark  has  been  at  all  times, 

.the    district    attorney    of    the    United  by  reason  of  his  race,  language,  color 

States  was  permitted  to  intervene   in  and  dress,  a  Chinese  person,  and  now 

behalf  of  the  United  States  in  opposi-  is,  and   for   some   time    last   past    has 

tion  to  the  writ,  and  stated  the  grounds  been,  a   laborer  by  occupation.     That 

of  his  intervention  in  writing  as  fol-  the  said  Wong  Kim  Ark  is  not  entitled 

lows  :  to  land  in  the  United  States,  or  to  be 

"  That,  as   he  is   informed   and   be-  or   remain    therein,    because   he   does 

lieves,  the  said  person  in  whose  behalf  not   belong   to   any  of   the   privileged 

said  application    was   made  is  not  en-  classes  enumerated  in  any  of  the  acts 

titled  to  land  in  the  United  States,  or  to  of   Congress,    known   as   the   Chinese 

be  or  remain  therein,  as  is  alleged  in  Exclusion    acts,  which  would   exempt 

said    application,     or    otherwise.     Be-  him  from  the  class  or  classes  which  are 

cause  the  said  ^o«^A7w^r/fe,  although  especially   excluded   from   the    United 

born    in   the   city   and  county    of    San  States    by  the    provisions    of    the    said 

Francisco,   State  of   California,   United  acts.     Wherefore  the  said  United  States 

States   of   America,  is   not,  under   the  Attorney   asks    that   a   judgment   and 

laws  of  the  State  of  California  and  of  order  of  this  honorable  court  be  made 

the    United   States,   a   citizen    thereof,  and    entered    in    accordance    with    the 

the    mother    and    father    of    the    said  allegations  herein  contained,  and  that 

Wong  Kim  Ark  being  Chinese  persons  the  said  Wong  Kim  Ark  be  detained  on 

and  subjects  of  the  emperor  of  China,  board  of  said  vessel  until  released  as 
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3.  Order  of  Discharge.^ 

Form  No.  8672. 

In  the  District  Court  of  the  United  States,  Northern  District  of 
California. 
In  the  Matter  of    ) 

Ju  Gong  V  No.  S02. 

On  Habeas  Corpus.  ) 

This  matter  having  been  regularly  brought  on  for  hearing  upon 
the  issues  joined  herein,  and  the  same  having  been  duly  heard  and 
submitted,  and  due  consideration  having  been  thereon  had,  it  is  by 
the  court  now  here  ordered,  that  the  said  named  person  in  whose 
behalf  the  writ  of  habeas  corpus  herein  was  sued  out,  is  illegally 
restrained  of  his  liberty,  as  alleged  in  the  petition  herein,  and  that 
he  be,  and  he  is  hereby  discharged  from  the  custody  from  which  he 
has  been  produced,  and  that  he  go  hence  without  day. 
Entered  this  second  ^d^y  oi  January.,  i898. 

Calvin  Clark,  Clerk. 
By  Daniel  Clark,  Deputy  Clerk. 

provided  by  law,  or  otherwise  to  be  manent  domicile  and  residence  in  the 
returned  to  the  country  from  whence  United  States,  and  are  theic  carrying- 
he  came,  and  that  such  further  order  be  on  business,  and  are  not  employed  in 
made  as  the  court  may  deem  proper  any  diplomatic  or  official  capacity  under 
and  legal  in  the  premises."  the  emperor  of  China,  becomes  at  the 
It  was  held,  however,  in  this  case  time  of  his  birth  a  citizen  of  the  United 
that  a  child  born  in  the  United  States,  States. 

of  parents  of  Chinese  descent,  who,  at        1.  See  also  the  title  Commitment  ani> 

the  time  of  his  birth,  are  subjects  of  Discharge,  vol.  4,  p.  926,  for  forms  of 

the  emperor  of  China,  but  have  a  per-  orders  of  discharge,  generally. 
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EXECUTIONS  AGAINST  PERSON. 

I.  APPLICATION  FOR  WRIT,  955. 

1.  Affidavit  of  Judgment  Creditor,  955. 

a.  In  General,  955. 

b.  Alleging  Concealment  or  Removal  from  State,  957. 

(i)  Generally,  957. 

(2)    With  Intent  to  Defraud  Creditors,  958. 

c.  Alleging  Loss  by  Playing  at  a  Game,  964. 

d.  Alleging  that  Defendant  is  Not  a  Freeholder,  965. 

e.  Alleging  Want  of  Goods,  966. 

2.  Defendant^ s  Consent  to  Issuance,  966. 

3.  Prcecipe,  967. 

a.  In  General,  967. 

b.  For  Testatum  Writ,  968. 

4.  Notice  or  Summons  to  Judgment  Debtor,  968. 

a.  To  Appear  for  Examination,  968. 

b.  To  Show  Cause  Why  Writ  should  Not  Issue,  969. 

5.  Answer  of  Judgment  Debtor,  969. 

a.  General  Denial,  969. 

b.  Delivery  of  Sufficient  Property  to  Officer,  970. 

6.  Judgment  on  Issues  Between  Parties,  970. 

7.  Certificate  Authorizing  Arrest,  970. 

8.  Motion  for  Issuance  of  Writ,   971. 

9.  Order  for  Issuance  of  Writ,  972. 
II.  THE  WRIT,  972. 

1.   Capias  ad  Satisfaciendum,  972. 
i  a.  In  General,  972. 

(i)  From  Circuit  Court,  972. 
{a)  Generally,  973. 
(J))  In  Assumpsit,  976. 
(r)  In  Case,  <)']']. 
(d^  In  Covenant,  977. 
(<f)    In  Debt,  977. 

aa.   Generally,  977. 
bb.    Qui  Tam,  978. 
(/)  In  Trespass,  978. 
(^)  In  Trover,  978. 
(^)  For  Assault,  978. 
(/')  For  Defamation,  978. 
(y)  For  Residue,  979. 
(Ji)  After  Scire  Facias,  979. 
aa.  By  Default,  979. 
bb.  After  Plea  or  Demurrer,  979. 
(/)  On  a  Non  Prosequitur,  980. 
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aa.  For  Not  Declaring    on   Capias  ad 

Respondendum^  980. 
bb.  For  Not  Replying^  980, 

(2)  From  County  Court,  981. 

(3)  From  Court  of  Common  Pleas,  984. 

{a)  Generally,  984. 

(^)  On  Appeal  and  Affirmance,  985. 

(r)  On  Appeal  and  Reversal,  986. 

(4)  From  District  Court,  986. 

(5)  From  Municipal  Court,  987. 

(6)  From  Superior  Court,  988. 

(a)  Generally,  988. 
(^)   For  Alimony,  995. 

(7)  From  Supreme  Court,  996. 

(a)  In  General,  996. 

(b^  Accompanying  Fieri  Facias,  1006. 

aa.  In  Contract,  1006. 

^<^.  In  Tort,  1007. 

<rr.  ^^r  Costs  in  Ejectment,  1008. 
(r)  Accompanying  Writ  of  Restitution,  1008. 
(^)  After  Fieri  Facias  and  Levy  of  Part,  1009. 
(<?)  On  Affirmance  of  Judgment,  loio. 
(/)  On  Reversal  of  Judgment,  loii. 
(^)  ^^  Reversal  in  Part   and  Affirmance   in 

Part,  1012. 

(8)  From  Justice  of  the  Peace,  10 13. 
^.    C^<?«  Transcript,  1024, 

^.    Testatum  Writ,  1025. 
fi^l  ^//a^  Writ,  1027. 
^.  Pluries  Writ,  1027. 
a.  Capias  Pro  Fine,  1027. 
a.  /«  General,  1027. 

(i)  From  Court  of  Record,  1027. 
(2)  From  Justice  of  the  Peace,  1030. 
(a)  Against  Defendant,  1031, 
(^)  Against  Complainant  for  Costs,  1033. 
(^)  Against  Witness  for  Default  or  Refused  to 
Testify,  1034. 
^.   Military  Fines,  1035. 

III.  RETURN  TO  WRIT,  1037. 

1.  Of  Capias  ad  Satisfaciendum,  xo-i^i. 

a.  Of  A  rrest,  1 03  7 . 

b.  Of  Arrest  and  Discharge,  1038. 

ii)  On  Bail,  1038. 

(2)  In  Case  of  Insolvent  Debtor,  1039. 

(3)  Judgment  Satisfied,  1039. 

r.  Defendant  Too  Sick  to  Move,  1040. 
fl?.  Of  Non  Est  Inventus,  1040. 
8.  Of  Cdpias  Pro  Fine,  1041. 
a.   Of  Arrest,  1041. 
^.   Of  Payment,  1042. 
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IV.  DISCHARGE  OF  EXECUTION  DEBTOR,  1042. 
1.  Affidavit  0/  Debtor,  1043. 

a.  In  General,  io44- 

b.  Before  Justice  of  the  Peace,  1045. 
a.  Notice  of  Application,  1046. 

a.  To  Officer  Authorizing  Arrest,  1046. 

b.  To  Execution  Creditor,  1047. 

3.  Examination  of  Debtor,  1048. 

4.  Certificate  Authorizing  Discharge,  1048. 
6.  Order  of  Discharge,  xo^(). 

V.  VACATING,  1049. 
VI.  ORDER  OF  ARREST  AFTER  JUDGMENT,  1050. 

1.  Affidavit,  1050. 

2.  Undertaking,  1050. 

3.  Order,  105 1. 

4.  Return  of  Order,  1052. 

CROSS-REFERENCES. 

For  Forms  relating  to  Arrest  on  Mesne  Process,  see  the  title  ARREST 
IN  CIVIL  ACTIONS,  vol.  2,  p.  117. 

For  Forms  relating  to  Executions  Against  Property,  see  the  title  EXE- 
CUTIONS AGAINST  PROPERTY. 

I.  APPLICATION  FOR  WRIT. 

1.  Affidavit  of  Judg-ment  Creditop. 
a.  In  General. 

Form  No.  8673.1 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

The  Municipal  Court  of  the  Charlestown  District,  m  the  City  of 
Boston. 

I,  Samuel  Short,  in  behalf  of  the  judgment  creditor  named  in  the 
annexed  execution,  do  on  oath  declare  that  the  judgment  on  which 
the  said  execution  has  been  issued  amounted  to  twenty  dollars  exclu- 

1.  No  affidavit  is  required  to  authorize  162,  §§  8,  10,  13.  With  these  exceptions, 

an  arrest  upon  an  execution  issued  for  and  except  in  actions  of  tort,  no  person 

costs    only,    nor    upon    an    execution  shall  be  arrested  on  an  execution  in  a 

issued  upon  scire  facias  or  other  suit  civil  action  unless  the  judgment  cred- 

upon  a  recognizance    against    bail    or  itor  or  some  person  in  his  behalf,  after 

sureties    in    criminal    cases,   when    the  execution  is  issued  amounting  to  twenty 

debtor  neglects  upon  demand  to  deliver  dollars,   exclusive    of   all   costs    which 

to  the  officer  having  such  precept  prop-  make  part  of  said  judgment,  whether 

erty  not  exempt  from  levy  sufficient  to  the  same  have  accrued  in  the  last  action 

satisfy    such    execution.       Mass     Pub.  or  in  the  former  on   the  same  original 

Stat.  (1882),  c.  162,  §  5.     Nor  to  arrest  a  cause  of  action,  and  while  so  much  as 

female     who     has    been    cited    to    ap-  that      amount      remains      uncollected, 

pear  and  has  failed  to  do  so,  or  is  in  makes  affidavit  and  proves  to  the  satis- 

contempt.     Mass.   Pub.   Stat.  (1882),  c.  faction  of   some  magistrate  named  in 
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sive  of  all  costs  which  make  part  of  said  judgment,  whether  the  same 
have  accrued  in  the  last  action,  or  in  any  former  action  on  the  same 
original  cause  of  action,  and  that  twenty  dollars  of  that  amount 
remains  uncollected;  and  that  I  believe,  and  have  good  reason  to 
believe,  that  i?/V^ar</ ^^<f,  the  debtor^  named  in  the  said  execution, 
has  property  not  exempt  from  being  taken  on  execution,  which  he  does 
not  intend  to  apply  to  the  payment  of  the  judgment  creditor's  claim.^ 

Samuel  Short. 


Mass.  Pub.  Stat.  (1882),  c.  152,  §  i,  that 
he  believes,  and  has  reason  to  believe, 
in  the  existence  of  some  of  the  facts 
enumerated  in  Mass.  Pub.  Stat.  (1882), 
c.  162,  §  17;  and  this  affidavit  and  the 
certificate  of  the  magistrate  {infra.  Form 
No.  8695)  that  he  is  satisfied  there  is 
reasonable  cause  to  believe  the  charges 
therein  contained,  or  some  one  of  them, 
are  true,  shall  be  annexed  to  the  exe- 
cution.    Mass.  Pub.  Stat.  (1882),  c.  162, 

Precedents.  —  In  Frost's  Case,  127 
Mass.  550,  the  affidavit,  omitting  for- 
mal parts,  was  as  follows,  to  wit:  "  I 
believe,  and  have  good  reason  to  be- 
lieve, that  the  debtor,  William  B.  Frost, 
named  in  said  execution,  has  property 
not  exempt  from  being  taken  on  exe- 
cution, which  he  does  not  intend  to  ap- 
ply to  the  payment  of  the  judgment 
creditors'  claim;  and  further,  that  I 
believe,  and  have  good  reason  to  be- 
lieve, that  since  the  debt  was  con- 
tracted, and  the  cause  of  action  ac- 
crued, the  said  debtor,  William  B.  Frost, 
has  fraudulently  conveyed,  concealed 
or  otherwise  disposed  of,  some  part  of 
his  estate,  with  a  design  to  secure  the 
same  to  his  own  use  and  defraud  his 
creditors."  It  was  held  that  the  fraudu- 
lent conduct  need  not  be  fully  specified. 

In  Carpentier  v.  Willet,  6  Bosw. 
(N.  Y.)  28,  the  following  affidavit  in  a 
proceeding  under  N.  Y.  act  April  13, 
1857,  entitled  "An  act  to  reduce  the 
several  acts  relating  to  the  District 
Courts  in  the  city  of  New  York  into 
one  act,"  is  set  out: 

"  Third  District  Court. 
James  S.  Carpentier  \ 
agt.  \ 

Samuel H.  Doughty.  ) 
City  and  County  of  New  York,  ss: 

James  S.  Carpentier,  the  plaintiff  in 
this  action,  being  duly  sworn,  deposes 
and  says:  That  this  action  was  brought 
to  recover  money  collected  and  re- 
ceived by  the  defendant  to  the  use  of 
the  plaintiff,  and  belonging  to  him. 
That  judgment  therein  has  been  ren- 
dered for  the  plaintiff,  and  that,  as  ap- 


pears by  the  pleadings  and  proofs  in 
this  cause,  the  said  defendant  received 
said  moneys  in  a  fiduciary  capacity,  to 
wit:  as  a  trustee,  and  refused  to  pay 
over  the  same  on  demand  thereof  by 
the  plaintiff.  And  deponent  further 
saith,  that  the  said  defendant  is  a  non- 
resident of  this  State,  and  that  since 
the  commencement  of  this  suit  he  has 
made  an  assignment,  as  deponent  is 
informed  and  believes,  of  all  his  prop- 
erty and  assets. 

J.  S.  Carpentier. 

Sworn  this  ijth  of  Nov.,  1857,  before 
me,   Wm.  F.  .Smith,  Jr.,  clerk  in  court. 

{Indorsed)  Execution  against  the  body 
to  issue. 

Wm.  B.  Meech,  Justice. 

Nov.  i^,  1857." 

Under  the  New  York  code,  when  the 
facts  of  the  case  were  such  that  an  or- 
der of  arrest  might  have  been  obtained 
prior  to  the  judgment,  no  applica- 
tion was  necessary.  Lockwood  v.  Van 
Slyke,  18  How.  Pr.  (N.  Y.  Supreme  Ct.> 

45- 

1.  Several  Judgment  Debtors.  —  Where 
the  affidavit  for  arrest  reads  "that  the 
debtors  named  in  said  execution  have 
property  not  exempt  from  being  taken 
on  execution,  which  they  do  not  intend 
to  apply  to  the  payment"  of  the  judg- 
ment —  there  being  two  judgment  debt- 
ors—  and  where  the  certificate  of  the 
court  reads  "  after  due  hearing  the  said 
court  is  satisfied  there  is  reasonable 
cause  to  believe  that  the  charges  made 
in  the  foregoing  aflSdavit  are  true;  this 
also  certifies  that  it  appears  from  the 

vidence  before  the  said  court  that  said 
debtor  has  been  duly  notified  to  appear 
before  the  said  court  for  examination 
*  *  *  and  has  neglected  and  refused  so^ 
to  appear,"  it  sufficiently  appears  that 
both  debtors  are  designated  and  that 
the  Certificate  applies  to  both.  There 
is  no  objection  to  joining  the  two  de- 
fendants in  one  proceeding  by  affidavit 
and  certificate.  Stearns  z/.  Hemenway, 
162  Mass.  17. 

2.  Oronnds  for  Arrest.  -^  The  causes 
justifying  arrest,  including  that  set  out 
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Personally  appeared  the  above  named  Samuel  Short  before  the  said 
court,  and  made  oath  that  the  above  affidavit  by  him  subscribed  is 
true. 

Witness,  Henry  W.  Bragg,  Esquire,  at  Boston  aforesaid,  and  in  said 
Charlesto7vn  District,  the  tiventy-jirst  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-seven. 

(seal)  fared  Sparks,  Clerk. 

b.  Alleging  Concealment  or  Removal  from  State. 
(1)  Generally. 

Form  No.  8674.' 

I,  John  Doe,  the  creditor  within  named  (or  tne  agent  or  the  attorney 
of  the  within  named  creditor^,  upon  oath,  say  that  I  believe  that  the 
within  named  debtor,  Richard  Roe,  is  about  to  depart  from  the  state, 
with  property  of  his  own  in  excess  of  the  amount  required  for  the 
immediate  support  of  himself  and  family,  and  that  he  is  about  to  take 
with  him  the  property  aforesaid,  and  that  the  amount  of  this  execu- 
tion, exclusive  of  costs,  exceeds  the  sum  of  ten  dollars,  which  is  due 
to  me. 

fohn  Doe. 
ybr^  County,  ss.  Saco,  October  J^.,  iS98. 

Then  personally  appeared  fohn  Doe,  above  named,  and  made  oath 
that  the  above  affidavit  is  true. 

Before  me, 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  8675.'' 

I,  fohti  Doe,  the  within  named  creditor,^  on  oath,  say  that  in  my 
belief  the  defendant  in  the  within  mentioned  cause  is  justly  indebted 

in  th^  above  form,  are  stated  in  Mass.  tract,  except  where  the  debtor  was  ar- 

Pub.    Stat.    (1882),    c.   162,  ^   17.     The  rested  on  mesne  process  and  has  not 

words  of  the  statute  should  be  closely  been    discharged     from   arrest    before 

followed  in  the  affidavit.  final  judgment,  until  this  affidavit,  in- 

1,  No  person  shall  be  arrested  on  dorsed  on  the  back  of  the  writ,  has  been 
an  execution  issued  on  a  judgment  made  before  a  justice  of  the  peace, 
founded  on  a  contract,  express  or  im-  N.  H.  Pub.  Stat.  (1891),  c.  221,  ^  8. 
plied,  where  the  debt  is  less  than  ten  Precedent. — In  Naramore  v.  Miller,  21 
dollars,  exclusive  of  costs;  or  on  a  prior  N.  H.  367,  the  affidavit,  omitting  formal 
judgment  on  contract,  where  the  parts,  was  as  follows,  to  wit: 
amount  of  the  original  debt  remaining  "  I,  Nathaniel  Naramore,  the  within 
due  is  less  than  ten  dollars,  exclusive  named  creditor,  upon  oath,  say  that 
of  costs;  and  the  form  of  the  process  the  within  named  Miller  is  justly  in- 
shall  be  varied  accordingly.  Me.  Rev.  debted  to  me  in  the  sum  specified  in  the 
Stat.  (1883),  c.  113,  §  19.  And  when  within  execution,  and  that  I  have  good 
the  amount  exceeds  ten  dollars  the  reason  to  believe  that  the  said  Miller 
creditor,  his  agent  or  attorney  must  has  left  the  state  to  avoid  the  payment 
make  oath  before  a  justice  of  the  peace  of  his  debts. 

in   the  form  given   in   the    text,  to    be  Nathaniel  Naramore." 

certified  by  such   justice   on   the  writ.         3.  Who   may  Hake.  —  This   aflSdavit 

Me.  R^v.  Slat.  (1883),  c.  113,  §  2.  may  also  be   made  by  a  third  person, 

2.  No  person  shall  be  arrested  upon  acting  in  behalf  of  the  plaintiff.  N. 
a  writ  of  execution  founded  on  a  con-  H.  Pub.  Stat.  (1891),  c.  221,  §  8. 
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to  me  in  the  sum  oi  fourteen  dollars,  ^  and  that  he  conceals  his  prop- 
erty so  that  no  levy  can  be  made  (or  that  there  is  good  reason  to  believe 
he  is  about  to  leave  the  state  to  avoid  the  payment  of  his  debts). 

John  Doe. 
Strafford^  ss,  Dover ^  November  3,  i898. 

Then  the  said  fohn  Doe  made  oath  that  the  above  affidavit  by  him 
subscribed  is  true. 

Before  me,  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  8676. 

(Aikens'  Prac.  F.  (Supp.)  47,  No.  67.)' 
John  Doe 

against 
Richard  Roe 

I,  John  Doe,  creditor  (or  attorney  or  agent  of  the  creditor)  in  the 
above  entitled  execution,  on  oath  depose  and  say,  that  I  have  good 
reason  to  believe,  and  do  believe,  that  the  said  Richard  Roe  is  about 
to  abscond  (or  remove)  from  this  State;  and  that  he  has  secreted 
about  his  person,  or  elsewhere,  money,  or  other  property,  to  an 
amount  exceeding  twenty  dollars  (or  to  an  amount  sufficient  to  satisfy 
the  said  execution). 

John  Doe. 
Orange  County,  ss. 

At  Chelsea  in  said  county,  this  fifth  day  of  November,  iS98,  per- 
sonally appeared  the  said  John  Doe,  and  made  oath  to  the  truth  of 
the  foregoing  affidavit  by  him  subscribed. 

Before  me,  Abraham  Kent,  Justice  of  the  Peace. 


(2)  With  Intent  to  Defraud  Creditors. 


ss. 


Form  No.  867 7. » 

In  the  Superior  Court. 


State    of  Delaware, 
Kent  County. 

John  Doe 

against 

Richard  Roe. 

State   of  Delaware^ 

Kent  County. 

Be  it  remembered  that  on  the  j'fr^/day  of  November,  iS98,   before 
Norton  Porter,   a   notary   public   for   the   state    of  Delaware,    per- 


i 


ss. 


1.  Amount  Dae.  —  This  sum  must  be 
over  thirteen  dollars  and  thirty-three 
cents.  N.  H.  Pub.  Stat.  (1891),  c.  221, 
§8. 

2.  Execution  may  issue  against  the 
body  on  a  judgment  in  an  action 
founded  on  contract,  if  the  plaintiff, 
his  agent  or  attorney  files  with  the 
authority  issuing  the  writ  an  affidavit 
stating  that  he  has  good  reason  to 
believe,  and  does  believe,  that  the  de- 


fendant is  about  to  abscond  or  remove 
from  the  state,  and  has  secreted  prop- 
erty to  an  amount  exceeding  twenty 
dollars,  or  sufficient  to  satisfy  the  de- 
mand upon  which  he  is  to  be  arrested. 
Vt.  Stat.  (1894),  ^  1727. 

3.  Delaware.  —  This  affidavit  is  re- 
quired by  Rev.  Stat.  (1893),  p.  843,  §  52, 
in  addition  to  the  affidavit  set  out  infra. 
Form  No.  8686,  before  a  writ  of  capias 
ad  satisfaciendum  will  issue. 
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sonally  came  John  Doe,  who  being  by  him  duly  sworn  according  to 
law,  doth  depose  and  say,  that  he  is  the  plaintiff  in  the  above  entitled 
cause,*  and  that  said  plaintiff  recovered  judgment  in  said  cause 
against  said  defendant  on  the  fifteenth  day  of  October,  iS98,  and  that 
said  defendant  is  justly  indebted  to  said  plaintiff  in  such  judgment 
in  a  sum  exceeding  fi/ty  dollars,  to  wit,  in  the  sum  of  five  hundred 
dollars,  and  that  he  verily  believes  that  said  defendant  has  secreted, 
conveyed  away,  assigned,  settled,  and  disposed  of,  money,  goods, 
chattels,  stocks,  securities  for  money,  and  other  real  and  personal 
estate  of  the  value  of  more  thanyf/Ty  dollars,  with  intent  to  defraud 
his  creditors,  and  that  the  grounds  of  affiant's  belief  are  as  follows, 
to  wit:  (Jlere  set  out  and  specify  the  supposed  fraudulent  transactions^. 

John  Doe. 

Subscribed  and  sworn  to  before  me  i!ci\s>  first  day  of  November,  iS98. 

(seal)  Norton  Porter,  Notary  Public  within  and  for 

Kent  County,  Delaware. 

Form  No.  8678.' 

In  the  Supreme  Court  of  the  District  of  Columbia. 

John  Doe,  plaintiff,       1 

against  v  At  Law,  No.  113. 

Richard  Roe,  defendant.  ) 
District  of  Columbia,  to  wit. 

On  this  first  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-eight,  before  me,  the  subscriber,  a  justice  of 
the  peace  in  and  for  the  district  aforesaid,  personally  appeared  John 
Doe  and  made  oath  on  the  Holy  Evangely  of  Almighty  God  that  he 
is  plaintiff  in  the  above  entitled  action,  in  which  cause  he  recovered 
judgment  against  the  above  named  defendant  on  the  fifteenth  day  of 
October,  i85<?;  and  that  the  defendant  has  conveyed  away,  lessened 
and  disposed  of  his  property,  rights  and  credits  (or  is  about  to  remove 
or  has.  removed  his  property  from  the  district),  as  the  plaintiff  believes, 
with  intent  to  hinder  and  delay  the  recovery  and  payment  of  his  debts, 

John  Doe. 

Sworn  to  and  subscribed  before  me  'Ccvxs  first  day  of  November,  iS98. 

(seal)  Abraham  Kent,  J.  P. 

Form  No.  8679.' 

State  of  Illinois, ) 
Greene  County.    ) 

John  Doe,  being  duly  sworn,  says :  That  on  the  tenth  day  of  Septem- 
ber, A.  D.  i?>98,  a  judgment  was  rendered  by  Abraham  Kent,  a  justice 
of  the  peace  within  and  for  said  county,  in  favor  of  John  Doe  and 
against  Richard  Roe,  for  the  sum  of  one  hundred  dollars  and  twenty 

1.  District  of  Columbia.  —  Comp.  Stat,  ment  creditor,  his  agent  or  attorney, 
(1894),  c.  55,  §  66.  shall  file  with  the  justice  of  the  peace 

2.  Illinois.  —  Where  the  judgment  from  whom  the  execution  issued,  an 
creditor  is  not  entitled  to  an  execution  affidavit  stating  that  demand  has  been 
against  the  body  of  the  defendant,  if  made  upon  the  debtor  for  the  surrender 
upon  the  return  of  an  execution  against  of  his  moneys,  goods  and  chattels  for 
the  goods  and  chattels  of  the  defendant,  the  satisfaction  of  such  execution  and 
unsatisfied  in  whole  or  in  part,  the  judg-  that  he  verily  believes  that  such  debtor 
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cents,  besides  cost  of  suit.  That  execution  against  the  goods  and 
chattels  of  said  defendant  has  been  duly  issued  on  said  judgment, 
and  returned  by  John  Lynch,  a  constable  of  said  county,  unsatisfied, 
and  "No  property  found."  And  this  deponent  avers,  that  demand 
has  been  made  upon  the  said  debtor  for  the  surrender  of  his  moneys, 
goods  and  chattels,  for  the  satisfaction  of  such  execution,  and  that 
such  debtor  has  moneys,  goods  and  chattels  not  exempt  from  exe- 
cution which  the  said  defendant  unjustly  refuses  to  surrender;  and, 
that  since  the  debt  was  contracted,  and  the  cause  of  action  accrued, 
the  said  defendant  has  fraudulently  conveyed,  concealed  and  other- 
wise disposed  of  some  part  of  his  moneys,  goods  and  chattels,  with  a 
design  to  secure  the  same  to  his  own  use,  and  to  defraud  his  creditors; 
and  (^Here  state  the  facts  and  circumstances  in  detail'). 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  tenth  day  of  October,  a.  d. 
iW8. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  8680.' 

State  of  Indiana,  )  In  the  Posey  Circuit  Court. 
County  of  Posey.  )  November  Term,  iS98. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant 

has  moneys,  goods  and  chattels  not 
exempt  from  execution,  which  he  un- 
justly refuses  to  surrender,  or  since  the 
debt  was  contracted,  or  the  cause  of 
action  accrued,  the  debtor  has  fraudu- 
lently conveyed,  concealed  or  otherwise 
disposed  of  some  part  of  his  moneys, 
goods  and  chattels,  with  a  design  to 
secure  the  same  to  his  own  use,  or  de- 
fraud his  creditors,  and  also  setting 
forth,  upon  his  knowledge,  information 
and  belief,  in  either  case,  the  facts  show- 
ing that  such  belief  is  well  founded, 
such  justice  of  the  peace,  if  he  shall  be 
satisfied  that  the  facts  so  set  forth  justify 
such  belief,  shall  issue  an  execution 
against  the  body  of  the  judgment  debtor. 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  79, 
par.  121. 

Precedents  —  Sufficient    Form.  —  In 
Fergus  z/.  Hoard,  15  111.  357,  the  affidavit 
was  as  follows: 
"  State  of  Illinois,  County  of  Cook,  ss. 

Robert  Fergus,  being  duly  sworn,  de- 
poses and  says,  that,  on  the  2^th  day  of 
October,  A.  D.  18^9,  he  recovered  a  judg- 
ment against  Henry  K.  Davis,  in  the 
Cook  county  court  of  common  pleas,  in 
and  for  said  county  and  state,  for  the 
sum  of  %ij6.64,  besides  costs  of  said 
suit;  and  this  defendant  [deponent] 
further  says,  that  the  said  defendant. 


Henry  K.  Davis,  has  refused  to  sur- 
render his  estate,  lands  and  tenements, 
goods  and  chattels,  for  the  satisfaction 
of  an  execution  issued  out  of  said  court 
upon  said  judgment,  and  still  doth  re- 
fuse and  neglect  to  make  said  surrender. 
Robert  Fergus. 

Signed  and  subscribed  to  before  Will- 
iam Kimball,  Clerk  of  the  said  court, 
on  the  i^^th  day  of  November,  a.  d.  l8jr/." 

This  affidavit  was  held  to  comply 
with  the  requirement  of  the  statute,  the 
court  holding  that  where  the  affidavit 
states  that  the  defendant  has  refused 
and  still  refuses  to  surrender  his  estate, 
etc.,  for  the  satisfaction  of  an  execution, 
it  need  not  be  stated  that  a  personal 
demand  was  made  of  the  defendant  by 
the  sheriff  for  the  surrender  of  such 
property,  such  fact  being  implied  from 
the  statement  that  he  refused  to  sur- 
render his  property. 

Insufficient  Form. — An  affidavit  be- 
fore a  justice  which  states  that  defend- 
ant "withholds  his  money  or  secretes 
his  property  from  the  officer  so  that  the 
debt  cannot  be  levied  "  is  insufficient 
to  authorize  the  issuance  of  a  capias. 
Gorton  v.  Frizzell,  20  111.  292. 

1.  Indiana.  —  No  execution  shall  is- 
sue upon  any  judgment  against  the 
body  of  any  execution   debtor  until  the 
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State  oilndiana,  ) 
County  of  Posey.  \ 

John  Doe,  being  first  duly  sworn,  upon  his  oath  says  that  he  is 
plaintiff  in  the  above  entitled  cause,  and  that  he  recovered  a  judg- 
ment therein  for  the  sum  oi  five  hundred  doWsiva  and  costs  on  the 
fifteetith  day  of  October.,  iS98,  in  the  Posey  Circuit  Court,  state  of 
Indiana,  against  the  above  named  defendant;  and  that  execution  was 
duly  issued  by  the  clerk  of  said  court  to  the  sheriff  of  said  Posey 
county  on  the  twentieth  day  of  October,  \Z98\  that  said  execution  was 
at  once  served  by  said  sheriff  upon  said  Richard  Roe,  and  demand 
made  upon  him  for  the  payment  of  said  judgment,  or  for  property 
upon  which  to  levy  and  satisfy  said  execution;  but  defendant  failed 
and  refused  to  pay  the  amount  due  on  said  execution,  or  to  deliver 
to  said  sheriff  any  property;  that  affiant  verily  believes  that  said 
defendant  has  property,^  moneys  or  effects  subject  to  execution, 
which  he  has  fraudulently  removed  from  said  county  (or  transferred, 
concealed,  conveyed  and  withheld  from  said  execution)  and  with  which 
said  judgment  or  some  part  thereof  might  be  paid,  and  which  he 
fraudulently  withholds  and  conceals,  with  the  intent,  and  with  a 
view,  to  delaying  and  defrauding  the  plaintiff  in  collecting  his  said 
judgment.2 

John  Doe. 

Subscribed  and  sworn  to  this  twe7iticth  day  of  November,  i898. 
(seal)  Norton  Porter,  Notary  Public, 

Posey  County,  Indiana. 

plaintiff  shall  have  filed  with  the  clerk  and  the  value  thereof.  Horner's  Stat, 
an  afBdavit  charging  the  debtor  with  Ind.  (1896),  §§  793,  1560. 
fraudulently  concealing,  removing,  2.  Arrest  Fending  Proceedings.  —  If  the 
conveying  or  transferring  his  property  creditor  show  in  his  affidavit  that  the 
subject  to,  execution,  with  intent  to  de-  debtor  has  not  been  held  to  special  bail 
fraud  and  delay  the  plaintiff,  or  charg-  in  the  original  action,  or  having  been 
ing  that  the  debtor  has  money,  rights,  thus  held  has  been  surrendered  by  his 
credits  or  effects  with  which  the  judg-  bail,  and  that  he  has  reason  to  fear, 
ment  or  some  part  thereof  might  be  and  does  fear,  that  such  debtor  will 
paid,  and  which  he  fraudulently  with-  leave  the  state  before  the  trial  and  de- 
holds  or  conceals  with  a  view  to  defraud  termination  of  the  matters  alleged  in 
or  delay  the  creditor.  Horner's  Stat,  the  affidavit,  an  order  of  arrest  and  bail 
Ind.  (i8g6),  §  792;  Wendover  z/.  Tucker,  shall  issue  against  the  debtor  and  be 
4  Ind.  381.  Substantially  the  same  affi-  served  and  returned  as  in  other  cases, 
davit  must  be  made  to  secure  the  is-  Horner's  Stat.  Ind.  (1896),  §§  802,  1566. 
suance  of  a  ca.  sa.  from  a  justice's  In  such  case  the  following  clause  should 
court.  Horner's  Stat.  Ind.  (1896),  §  be  added  to  the  affidavit  at  this  point: 
1559.  "  And  that  the  said  defendant  has 
1.  Description  of  Property.  —  The  affi-  not  been  held  to  special  bail  in  the 
davit  need  not  designate  specifically  original  action,  and  that  this  affiant 
any  property,  money  or  effects  fraudu-  has  reason  to  fear,  and  does  fear,  that 
lently  removed,  transferred,  concealed,  said  defendant  will  leave  the  state  of 
conveyed  or  withheld  by  the  debtor;  Indiana  before  the  trial  and  determina- 
but  the  jury  or  court  in  determining  tion  of  the  matters  alleged  in  this 
the  matters  in  issue  between  the  parties,  affidavit." 

if  the  finding  be  for  the  creditor,  shall  For  forms  of  orders  of  arrest,  gener- 

designate  in  such  finding  the  property  ally,  see  the   title  Arrest  in  Civil  Ac- 

which   has    been    thus  removed,    etc.,  tions,  vol.  2,  p.  117. 
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8681. 


ss. 


In  the  District  Court  in  and  for  the  County 
and  State  aforesaid. 


State  of  Kansas,  \ 
Linn  County.       j 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

State  oi  Kansas,  \ 

Linn  County.       \ 

John  Doe^  being  first  duly  sworn,  upon  oath  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  cause. 

II.  That  he  recovered  judgment  in  said  cause  against  the  above 
named  defendant  in  said  court  on  the  fifteenth  day  of  October,  iS98, 
(or  five  hundred  do\\a.rs,  and  costs. 

III.  That  said  defendant  has  removed  (or  beg^un  to  remove')  his 
property  out  of  the  jurisdiction  of  the  sdi\d  District  Court,  with  intent 
to  prevent  the  collection  of  money  due  on  said  judgment. 

[^Or  III.  That  said  defendant  has  property,  rights  in  action,  evi- 
dences of  debt,  or  some  interest  or  stock  in  some  corporation  or 
company  which  he  fraudulently  conceals,  with  intent  to  prevent  the 
collection  of  money  due  on  said  judgment.] 

[^Or  III.  That  said  defendant  has  assigned  and  disposed  of  all  (or 
some  pari)  of  his  property  and  rights  in  action  (or  has  converted  his 
property  into  money)  with  intent  to  defraud  his  creditors  (or  with 
intent  to  prevent  the  said  property  from  being  taken  in  execution). Ij^ 

[Or  III.  That  said  defendant  fraudulently  contracted  the  debt 
(or  incurred  the  obligation)  upon  which  the  aforesaid  judgment  was 
rendered.]^ 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  eighteenth  day  of  October, 
eighteen  hundred  and  ninety-eight. 

(seal)  John  Hancock,  Clerk  of  the  District  Court 

of  Linn  County,  Kansas. 


1.  An  execution  against  the  person 
of  the  debtor,  except  when  he  was  ar- 
rested on  an  order  before  judgment 
and  has  been  discharged  as  an  insol- 
vent debtor,  or  the  order  has  not  been 
set  aside  as  improperly  made,  can  be 
issued  only  when  allowed  by  the  su- 
preme or  the  district  court,  or  by  a 
judge  of  either,  upon  being  satisfied  by 
an  affidavit  in  the  form  given  in  the 
text,  and  such  other  evidence  as  may 
be  presented,  of  the  existence  of  some 
of  the  particulars  mentioned  in  para- 
graph III  of  the  affidavit. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
490. 

Nebraska. — Comp.  Stat.  (1897),  §6144. 

Ohio.  —  Bates'  Anno.  Stat.   (1897),    § 

5449- 

Oklahoma.  —  Stat.  (1893),  §  4401. 
Wyoming. —  Rev.  Stat.  (1897),  §2797. 
Affidavit  in  Language  of  Statute.  —  In 


Hockspringer  v.  Ballenburg,  16  Ohio 
304,  it  was  held  that  an  affidavit,  drawn 
under  the  provisions  of  Bates'  Anno. 
Stat.  Ohio  (1897),  §  5448,  subs.  3,  was 
not  defective  because  it  stated  the 
ground  for  the  issuance  of  a  capias  ad 
satisfaciendum  in  the  words  of  the  stat- 
ute, as  follows:  "That  the  debtor  is 
about  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors." 

2.  Who  may  Make.  —  The  affidavit 
may  be  made  by  the  judgment  cred- 
itor or  his  attorney. 

Kansas.  —  Gen.  Stat.  ^1897),  c.  95, 
§490. 

Nebraska. — Comp.  Stat.  (1897),  §  6144. 
Ohio.  —  Bates'  Anno.   Stat.  (1897),  § 

5449- 

Oklahoma.  —  Stat.  (1893),  S  4401. 
Wyoming.  —  Rev.  Stat.  (1887),  ^  2797. 

3.  The  grounds  for  issuing  the  writ 
are  enumerated  in  the  statute: 
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Form  No.  8  6  8  2 .' 

New  Jersey  Supreme  Court. 

Mercer  County. 

John  Doe     ) 

against       >-  In  Contract. 
Richard  Roe.  ) 
State  of  New  Jersey.,  ) 
County  of  Mercer.      [ 

John  Doe,  of  full  age,  being  duly  sworn  according  to  law,  on  his 
oath  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action. 

II.  That  on  the  tenth  day  of  June,  eighteen  hundred  and  ninety- 
eight,  your  deponent  recovered  a  judgment  in  the  said  Supreme  Court, 
at  Trenton,  against  the  said  defendant,  Richard  Roe,  for  the  sum  of 
five  hundred  dollars  damages,  and  thirty  dollars  costs  of  suit,  in  an 
action  of  contract. 

III.  That  the  said  defendant  has  removed  and  is  about  to  dispose 
of  his  property  with  intent  to  defraud  his  creditors. 

[Or  III.  That  the  said  defendant  has  property  or  rights  in  action 
which  he  fraudulently  conceals.] 

[Or  III.  That  the  said  defendant  fraudulently  contracted  the  debt 
(or  incurred  the  obligation')  upon  which  said  judgment  was  rendered.] 

[Or  III.  That  the  said  defendant  has  rights,  credits,  moneys  and 
effects  in  his  own  possession  (or  in  the  possession  of  one  William  West 
to  his  use)  of  the  value  oi  fifty  dollars,  and  for  which  he  the  said 
defendant  unlawfully  and  fraudulently  refuses  to  apply  in  payment 
of  said  judgment.] 

IV.  That  deponent  is  justified  in  his  belief  of  the  above  fraudulent 
intent  by  the  following  facts  and  circumstances  (^Here  enumerate  the 
facts  and  circumstances  showing  the  fraudulent  intent  on  the  part  of 
defendant). 

John  Doe. 
Sworn  to  and  subscribed  this  twentieth  day  of  July,  i  %98. 
Before  me,  at  Trenton. 
(seal)  James  Hallett, 

Supreme  Court  Commissioner  for  the  State  aforesaid. 

Kansas.  —  Gen.    Stat.    (1897),    c.   95,     2567,  §  2ir,   p.  2568,  g  213,  p.  2543,  § 

§  489.  58. 

Nebraska.   —  Comp.    Stat.    (1897),    §  An  affidavit,  to  be  sufficient  to  au- 

6143.  thorize    the    issuing   of   an    execution 

Ohio.  —  Bates'  Anno.  Stat.  (1897),   §  against  the   body  must  disclose  facts 

5448.  which,  standing  alone,   would  consti- 

Oklahoma.  —  Stat.  (1893),  §  4400.  tute  evidence  to  be  left  to  tlie  jury  on 

Wyoming.  —  Rev.  Stat.  (1897),  §  2796.  an   issue   whether   the   defendant  was 

Only  such  grounds  for  the  issuing  of  guilty  of  the  particular  fraud  alleged. 

an  execution    against  the  person  as  are  Kipp   v.   Chamberlin,   20  N.  J.  L.  656. 

included    in    the  affidavit  can   be   con-  And  an   affidavit  is  insufficient  which 

sidered  by  the  judge  or  court.     New-  states  conclusions  of  law  and  not  the 

ton   First  Nat.  Bank  v.  Briggs,  6  Kan.  facts    upon    which     such    conclusions 

App.  684.  should  be  based.     Kipp  v.  Chamberlin, 

1.  New  fersey.  — Gen.  Stat,  (1895),  p.  20  N.  J.  L.  656. 

963  Volume  7. 


8683.  EXECUTIONS  AGAINST  PERSON.  8684. 

Form  No.  8683.' 

State  of  Oregon,  \  In  the  Circuit  Court  of  said  County  and 

County  of  Multno7nah.  \  State. 

Johti  Doe,  plaintiff,       j 

against  >-  Affidavit  of  John  Doe. 

Richard  Roe,  defendant.  ) 
State  of  Oregon, 
County  of  Multnomah. 

I,  y6'//// Z)^?^',  the  plaintiff,  in  the  above  entitled  cause,  being  duly 
sworn  on  oath,  say: 

1.  That  I  am  the  plaintiff  in  the  above  entitled  cause. 

II.  That  on  the  t^vetitieth  da.y  oi  June,  i898,  by  the  consideration  of 
the  Circuit  Court  of  the  county  of  Multnomah,  in  the  state  of  Oregon, 
I  recovered  judgment  against  Richard  Roe,  the  above  named  defend- 
ant, for  the  sum  of  five  hundred  and  fifty  dollars  and  forty  cents, 
damages  and  costs. 

III.  That  on  the  te^ith  day  oi  July,  i898,  execution  was  issued  upon 
said  judgment  against  the  goods  and  chattels  of  the  said  Richard  Roe, 
which  execution  was  returned  to  said  court  unsatisfied. 

IV.  That  said  defendant  has  removed  and  is  about  to  dispose  of 
his  property  with  intent  to  defraud  his  creditors. 

V.  That  deponent  is  justified  in  his  belief  of  the  above  mentioned 
fraudulent  intent  by  the  following  facts  and  circumstances  (^Here 
enumerate  the  facts  and  circumstances  showing  defe?idanfs  fraudulent 
intent^. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  twentieth  day  of  August, 
iS98. 

(seal)  Norton  Porter, 

Notary  Public  within  and  for  the  County  of  Multnomah, 
State  of  Oregon. 

e.  Alleging  Loss  by  Playing  at  a  Game. 

Form  No.  8684.2 

{Commencement  as  in  Form  No.  862.) 

Now  comes  W.  C.  Scott,  of  lawful  age,  who  being  first  duly  sworn 
according  to  law,  deposes  and  says,  that  he  is  the  plaintiff  in  the 

I.Oregon. —  When  execution  is  issued  Wyoming. —  Rev.     Stat.     (1887),     § 

against  the  person  of  the  defendant  by  27Q6. 

leave  of  the  court,  it  shall  be   applied  This  affidavit  is  substantially  a  copy 

for  and  allowed  in  the  same  manner  as  of  the  affidavit  filed  in  Scott  v.  Zeimer, 

provided  for  arrest  in  civil  actions,  ex-  No.   4800,     special    docket,    Cuyahoga 

cepl  that  the  undertaking  need  not  be  county  common  pleas  court,  in   Ohio, 

for  an  amount  exceeding  the  judgment.  Other  testimony  in  addition  to  affidavit 

Hill's  Anno.  Laws  Oregon  (1892),  S  279,  of  the   party  or  his  attorney  is   neces- 

subs.  4.  sary    to   authorize    the    issuance   of   a 

For  forms  connected  with  arrest  in  capias   ad    satisfaciendum.      Gates   v. 

civil  actions  see   the   title   Arrest   in  Maxon,    i   Ohio  Dec.  (Reprint)   132,  2 

Civil  Actions,  vol.  2,  p.  117.  West  L.  T.  405;  Bates'  Anno.  Stat.  Ohio 

2.  0/«V,  —  Bates'  Anno.  Stat.  (1897),  (1897),  §  5449;  Wyoming  Rev.  Stat. 
§  5449-  (1887),  §  2797- 
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above  entitled  action;  that  on  or  about  the  thirteenth  day  oi Decem- 
ber^ iS92,  he  recovered  a  judgment  against  the  defendants,  Charles 
Zeimer^  Charles  Eddy  and  Cleo  Turgeon,  before  E.  R.  Griswold,  a  jus- 
tice of  the  peace  in  and  for  Cleveland  township,  Cuyahoga  county, 
Ohio;  that  said  judgment  was  for  the  sum  of  two  hundred  atid  sixty 
dollars  damages  and  interest,  and  the  costs  of  said  action  in  which 
said  judgment  was  recovered,  taxed  at  the  date  of  said  judgment  at 
twenty  and  seventy-Jive  one  hundredths  dollars;  that  since  the  rendition 
of  said  judgment  there  have  been  additional  costs  made  in  attempt- 
ing to  collect  said  judgment  in  the  sum  of  sez^en  and  ten  one  hundredths 
dollars;  that  afifiant  has  caused  a  transcript  of  said  judgment  to  be 
duly  and  regularly  filed  in  the  office  of  the  clerk  of  the  Court  of 
Common  Pleas  oi  Cuyahoga  cownX.^,  Ohio;  that  no  part  of  said  judg- 
ment or  the  costs  thereof  has  been  paid;  that  no  appeal  from  said 
judgment,  or  stay  of  execution  thereon,  has  been  taken,  and  that  no 
proceedings  in  error,  or  otherwise,  are  pending  to  reverse,  vacate  or 
modify  said  .judgment;  that  said  judgment  is  now  in  full  force  and 
unpaid  for  the  full  amount  thereof,  and  costs.  This  deponent  fur- 
ther says  that  said  judgment  was  rendered  for  money  and  valuable 
property,  to  wit,  a  diamond  ring,  lost  by  playing  at  a  game  of  faro, 
by  betting  and  wagering  on  said  game,  and  further  affiant  saith  not. 
(^Signature  and  jurat  as  in  Form  No.  862. ) 

d.  Alleging  that  Defendant  is  Not  a  Freeholder. 

BEFORE  JUSTICE  OF  PEACE.^ 

Form  No.  8685. 

Mercer  County,  ss. 

Before  Abraham  Kent^  Justice  of  the  Peace  in  and  for  said  county 
of  Mercer. 
John  Doe     ) 

against       j-  In  Tort. 
Richard  Roe.  ) 
State  of  New  Jersey,  \ 
County  of  Mercer.      \ 

John  Doe,  of  full  age,  being  duly  sworn  according  to  law,  on  his 
oath  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action. 

II.  That  on  the  tenth  day  oi  June,  iS98,  by  a  judgment  of  the  said 
justice  of  the  peace,  your  deponent  recovered  judgment  against  the 
said  defendant,  Richard  Roe,  for  the  sum  of  twenty  dollars  damages; 
and  seven  dollars  costs  of  suit. 

III.  That  said  judgment  was  rendered  in  an  action  in  tort  founded 
upon  the  following  facts:  (^Here  enumerate  the  facts  upon  which  the 
judgment  was  founded). 

IV.  That  the  said  defendant,  Richard  Roe,  is  not  a  freeholder  in 
the  said  county  of  Mercer,  as  appears  from  the  following  facts :  {Here 
set  out  the  facts). 

John  Doe. 

1.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  1874,  §47. 
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Sworn  and  subscribed  this  twentieth  day  ol  June,  a.  d.  \Z98. 

Before  me,  at  Trenton. 

(seal)  Abraham  Kent,  Justice  of  the  Peace 

within  and  for  the  County  and  State  aforesaid. 

e.  Alleging  Want  of  Goods. 
Form  No.  8686.1 

{Commencing  as  in  Form  No.  8677,  and  continuing  to  *)  and  that  he 
verily  believes  that  the  defendant  has  not  either  real  or  personal 
estate  sufficient  to  satisfy  the  debt,  interest  and  costs  contained  in 
the  judgment  recovered  by  said  plaintiff  in  said  cause. 

John  Doe. 
Subscribed  and  sworn  to  before  me  (concluding  as  in  Form  No. 
S677). 

2.  Defendant's  Consent  to  Issuance. 

Form  No.  8687, 

(Precedent  in  New  York  Guaranty,  etc.,  Co.  v.  Roberts,  43  N.  Y.  Super.  Ct.  551.)* 


1.  Delaware.  —  No  writ  of  capias  ad 
satisfaciendum  shall  be  issued  upon  any 
judgment  in  a  civil  action  until  a  writ  of 
fieri  facias  on  said  judgment  shall  have 
issued,  and  it  shall  appear  from  the 
return  of  such  writ  that  the  defendant 
therein  has  not  either  real  or  personal 
property  within  the  county  sufficient  to 
satisfy  the  debt  or  damages  in  said  writ 
expressed,  or  until  the  plaintiff  in  such 
judgment,  or  some  credible  person  for 
him,  shall  make  a  written  affidavit,  to 
be  filed  in  the  prothonotary's  office  be- 
fore the  issuing  of  the  writ,  stating  that 
he  verily  believes  that  the  defendant 
has  not  either  real  or  personal  estate 
sufficient  to  satisfy  the  debt,  interest 
and  costs  contained  in  such  judgment. 
Del.  Rev.  Stat.  (1893).  p.  842,  §  51.  See 
also  supra.  Form  No.  8677. 

2.  In  this  case  an  order  was  made 
discharging  defendant  from  custody 
unless  execution  be  issued  against  his 
person  within  ten  days  after  service 
upon  plaintiff's  attorneys  of  a  copy  of 
the  order,  together  with  the  stipulations 
submitted  on  the  motion  for  such  order. 
The  order  was  affirmed  on  appeal,  hold- 
ing the  stipulation  to  be  valid. 

There  were  two  other  stipulations  of 
similar  import  in  this  case,  which  were, 
omitting  the  formal  parts,  as  follows: 

"  Whereas  an  execution  against  the 
property  of  the  defendants  in  the  above 
entitled  action  was  issued  herein,  on 
the  jist  day  of  January,  1875,  to  the 
sheriff  of  the  city  and  county  of  JVe7v 
York,  and  the  said  execution  has  not 
been  returned  by  the  said  sheriff,  and  by 


reason  thereof  plaintiff  has  not  issued 
execution  herein  against  the  person  of 
this  defendant. 

Now  therefore  I,  Andrew  L.  Roberts, 
one  of  the  defendants  in  the  above  en- 
titled action,  do  hereby  consent  and  de- 
mand that  the  plaintiff  herein  forthwith 
issue  an  execution  against  my  person  in 
this  action,  and  in  consideration  thereof 
I  do  hereby  agree  to  and  with  the  plain- 
tiff that  the  issuing  of  such  execution 
and  the  taking  of  my  person  in  execu- 
tion thereunder  shall  in  no  way  preju- 
dice the  rights  of  the  plaintiff  under  the 
attachment  herein  and  the  said  execu- 
tion against  the  property  of  the  defend- 
ant, and  that  the  plaintiffs  shall  have 
the  same  right  to  proceed  with  and  to 
enforce  the  said  execution  against 
property  as  if  an  execution  against  my 
person  had  not  been  issued,  and  I 
hereby  release  and  discharge  the  plain- 
tiff of,  and  from  any  and  all  suits,  claims 
and  damages,  by  reason  of  the  issuing 
of  such  execution  against  my  person." 

"  Whereas,  an  execution  against  the 
property  of  the  defendants  in  above 
entitled  action  has  heretofore,  and  more 
than  sixty  days  previous  hereto,  been 
issued  to  the  sheriff  of  the  city  and 
county  Qf  New  York,  and  the  same  has 
not  yet  been  returned,  and  whereas  the 
said  sheriff  neglects  and  refuses  to 
return  said  execution,  and  by  reason 
thereof  the  plaintiff  is  unable,  and  be- 
lieves it  to  be  illegal,  to  issue  execution 
against  the  persons  of  these  defend- 
ants. 

Now  therefore,  we,  two  of  the  above 
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Superior  Court^  of  the  City  of  New  York. 

New  York  Guaranty  and  Indemnity  Company  of  the 

City  of  New  York 

against 

Lydia  J.   Roberts^  Andrew  L.  Roberts,    Valentine 

Gleason,  and  Amelia  Gleason,  Impleaded,  etc. 

Whereas,  an  execution  against  the  property  of  the  defendants  in  the 
above  entitled  action  was  duly  issued,  on  the  31st  day  of  January^ 
1 875,  to  Matthew  T.  Brennan,  then  sheriff  of  the  city  and  county  of 
New  York,  which  execution  has  been  duly  transferred  to  you,  and  has 
not  yet  been  returned,  and 

Whereas,  I  have  executed  and  delivered  to  the  plaintiff  a  stipula- 
tion demanding  that  an  execution  issue  against  my  person,  and  re- 
leasing the  said  plaintiff  from  liability  by  reason  thereof. 

Now  -I,  Andrew  L.  Roberts,  one  of  the  defendants  in  the  above 
entitled  action,  do  hereby  consent  that  you,  the  sheriff  of  the  city 
and  county  of  New  York,  do  take  my  person  in  execution  under  an 
execution  against  the  person  to  be  issued  herein  by  the  plaintiff, 
and  I  do  hereby  release  and  discharge  you,  the  said  sheriif,  from  all 
liability,  claims,  damages  and  suits,  by  reason  of  your  executing  the 
said  execution  against  my  person,  as  directed  by  the  plaintiffs,  in 
accordance  with  law,  and  as  so  demanded  by  me. 

Andrew  L.  Roberts. 

June  29,  i877. 

To  Bernard  Reilly,  Esq.,  Sheriff  [of  the  city  and  county  of  New 
York.Y- 

3.  Praecipe. 

a.  In  General. 

Form  No.  8  6  8  8.* 

John  Doe     Wn  the  Court  of  Common  Pleas,  No.  3,  of  Philadelphia 
against       >  County. 

Richard  Roe.  )  March  Term,  xW8,  No.  lOOQ. 
Sir: 

Issue  fi.  fa.  and  ca.  sa.  returnable  sec.  leg. 

Real  debt ^,000 

Interest  from  March  20,  i898. 

Jeremiah  Mason,  Plaintiff's  Attorney. 
March  20,  iS98. 
To  the  Prothonotary,  C.  P. 

named  defendants,  now  confined  in  ZW-  that  the  plaintiff  forthwith  issue  said 

loTv  street  jail,  under  an  order  of  arrest  execution  against  the  persons  of  these 

in  said  action,  do  hereby  consent  that  two  defendants." 

the  plaintiff  may  forthwith   issue  exe-  1.  The  superior  court  of  the  city  of 

cution  against  the  persons  of  these  two  New  York  has  been  abolished,  ana  the 

defendants,  notwithstanding  said  exe-  jurisdiction    formerly   possessed   by    it 

cution    against    the    property   of    the  vested  in   the   supreme   court.      N.  Y. 

defendants  has  not  been  returned,  and  Const.  (1895),  art.  6,  §  5. 

we  do  hereby  release  the  plaintiff  from  2.  The  words  enclosed  by  [  ]  are  not 

any    suits,     claims,    or    damages,    by  found    in   the   reported  case,  but  have 

reason  thereof.  been  added  to  complete  the  form. 

And  we  do  hereby  severally  demand  3.  See  Brews.  Pr.  (Pa.>,  §  575. 
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b.  For  Testatum  Writ. 
Form  No.  86  8  9.> 

John  Doe     )  In  the  Court  0/  Common  Pleas,  No.  1,  of  Philadelphia 
against       >-  County. 

Richard  Roe.  )  March  Term,  \W8,  No.  IfiOO. 

John  Doe,  the  above  named  plaintiff,  suggests  that  the  defendant 
in  the  said  judgment,  Richard  Roe,  has  no  real  or  personal  property 
within  the  commonwealth  oi  Pennsylvania;  and  that  said  Richard  Roe 
is  not  now  within  the  county  of  Philadelphia. 

John  Doe. 
April  20,  \W8. 
County  oi  Philadelphia,  ss. 

John  Doe,  being  duly  sworn,  says  that  the  above  suggestion  is  true 
to  the  best  of  his  knowledge  and  belief. 

Sworn  to  and  subscribed  before  me  this  twentieth  day  of  April, 
12,98. 

Calvin  Clark,  Prothonotary,  Court  of  Common  Pleas,  No.  1. 
Sir: 

Issue  fi.  fa.  and  ca.  sa.  on  the  above  judgment,  to  the  county  of 
Alleghany,  returnable  sec.  leg. 

Real  debt ^,000 

Interest  from  March  20,  i898. 

Jeremiah  Mason,  Plaintiff's  Attorney. 
April  20,  i898. 
To  the  Prothonotary,  C.  P. 

4.  Notice  OP  Summons  to  Judgment  Debtor, 
a.  To  Appear  fop  Examination. 

Form  No.  8  6  9  o  .^ 

(seal)  Commonwealth  of  Massachusetts. 

Suffolk,  ss. 

The  Municipal  Court  of  the  Charlestown  District,  in  the  City  of 
Boston. 

"Yo  Richard  Roe,  judgment  debtor:  John  Doe,  judgment  creditor, 
named  in  a  certain  execution  against  you,  dated  the  fourteenth  day 
oi  July,  A.  D.  i2,98,  issued  from  t\\&  Pirst  District  Court  oi  Eastern 
Middlesex,  within  and  for  said  county  of  Middlesex,  having  applied 
for  a  certificate  authorizing  your  arrest,  upon  the  first  charge  speci- 
fied in  section  17  of  chapter  162  of  the  Public  Statutes,  to  wit:  that  you 
have  property  not  exempt  from  being  taken  on  execution,  which 
you  do  not  intend  to  apply  to  the  payment  of  the  plaintiff's  claim; 

1.  See  Brews.  Pr.  (Pa.).  §  3225;  Bright.  The  return  upon  this  notice  should  be 
Pur.  Dig.   Pa.  (1894),  p  852,  §  123.  in  the  following  form,  to  wit: 

2.  When  Necessary.  —  This  notice  is  '' Suffolk,  ss.  Boston,  October  18,  A.  D. 
necessary  only  when  the  charge  in  the  1^08. 

affidavit  is  that  specified  in  the  first  I,  this  day,  at  four  o'clock  and 
subsection  of  Mass.  Pub.  Stat.  (1882),  twenty-five  minutes  in  the  afterivooiv, 
c.  162,  §  17.  served  the  within  notice  by  delivering 
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you  are  hereby  notified  to  appear  before  our  said  court  at  the  court 
room  in  the  Mutiicipal  Court  of  the  Charlestown  District  aforesaid,  in 
said  Charlestown  District,  in  said  Boston,  on  the  twenty-fifth  day  of 
October,  at  nine-thirty  o'clock  in  the  forenoon,  for  examination  in 
accordance  with  the  provisions  of  chapter  162  of  the  PubUc  Statutes, 
and  the  acts  amendatory  thereof  and  supplementary  thereto. 

Witness,  Henry  W.  Bragg,  Esquire,  at  Boston  aforesaid,  and  in  said 
Charlestoivn  District,  the  eighteenth  day  of  October  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight. 

fared  Sparks,  Clerk. 

b.  To  Show  Cause  Why  Writ  should  Not  Issue. 

Form  No.  8691.' 

{Title  of  court  and  cause  as  in  Form  No.  8680.') 
To  Richard  Roe,  defendant  in  the  above  entitled  cause: 

You  are  hereby  notified  that  the  above  named  plaintiff  has  filed  in 
the  clerk's  office  of  said  Posey  Circuit  Court  his  affidavit  charging  you 
with  having  fraudulently  removed,  transferred,  concealed,  conveyed 
and  withheld  from  an  execution  issued  on  the  judgment  rendered  in 
said  cause,  property,  moneys  or  effects  subject  to  execution,  and 
with  which  said  judgment,  or  some  part  thereof,  might  be  paid. 
You  are,  therefore,  notified  that  you  are  commanded  to  be  and  appear 
before  the  judge  of  said  Posey  Circuit  Court,  at  the  court-house  in  the 
city  oi  Mount  VernOn,  on  the  first  day  oi  Decettiber  term,  iW8,  the 
same  being  the  eighth  day  of  December,  iS98,  and  show  cause  why 
execution  should  not  issue  against  your  body. 

Witness,  Calvin  Clark,  clerk  of  said  court,  and  the  seal  thereof 
hereunto  affixed  at  Mount  Vernon,  this  twentieth  day  of  November, 
1 898. 

(seal)  Calvin  Clark,  Clerk  Posey  Circuit  Court. 

5.  Answer  of  Judgrnent  Debtor. 

a.  General  Denial. 

Form  No.  8692.^ 

{Title  of  court  and  cause  as  in  Form  No.  8680.') 

The  defendant,  for  answer  herein,  says  that  he  denies  each  and 
every  allegation  in  plaintiff's  affidavit  herein  filed  for  an  execution 
against  his  body. 

Richard  Roe. 

an  attested  copy  thereof  to  the  within-  set  out  supra.  Form  No,  8680,  the  clerk 

named  judgment  debtor — by  leaving  or  justice  is  required  to  issue  a  notice 

an  attested  copy  thereof  at  the  last  and  requiring   the  debtor  to  appear  at  the 

usual    place    of   abode    of   the    within-  next  term  of  the  court  and  show  cause 

named  judgment  debtor.  why  such    execution   should   not  issue 

The  said  service  was  made  at  No.  6i  against  him.   Horner's  Stat.  Ind.  (1896), 

Bunker   Hill    street,     in    said    Boston,  §J5  794,  1561. 

Charlestoivn  District.  2.  Indiana.  —  The  debtor  may  appear 

Samuel  Adams,  Constable. "  and  plead   to  the  affidavit  in  sufficient 

1.  Indiana.  —  Upon  filing  the  affidavit  matter  to  bar  the  issuing  of  the  execu- 
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b.  Delivery  of  Sufficient  Property  to  Officer. 
Form  No.  8693.' 

(^Title  of  court  and  cause  as  in  Form  No.  8680.') 

Defendant,  for  answer  herein,  says  that  since  the  filing  of  plaintiff's 
affidavit  herein  for  an  execution  against  his  body,  he,  the  said  defend- 
ant, has  delivered  to  the  sheriff  of  Posey  county,  the  officer  holding  the 
execution  referred  to  in  plaintiff's  said  affidavit  of  his  property, 
moneys  and  effects  subject  to  execution. 

Richard  Roe. 

6.  Judgement  on  Issues  Between  Parties. 

Form  No.  8694.^ 

(  Title  of  court  and  cause  as  in  Form  No.  8680. ) 

This  day  come  the  parties,  and  the  cause  is  submitted  to  the  court 
for  trial  without  the  intervention  of  a  jury;  and  the  court  having 
heard  the  evidence  and  argument  of  counsel,  and  being  advised  in 
the  premises,  finds  for  the  plaintiff,  and  that  the  allegations  in  his 
affidavit  are  true;  and  that  the  defendant  fraudulently  conceals  (or 
has  fraudulently  removed  or  conveyed  or  transferred)  the  following 
property  described  in  plaintiff's  said  affidavitand  subject  to  execution 
and  with  which  the  plaintiff's  judgment  herein,  or  some  part  thereof, 
may  be  paid,  with  a  view  and  intent  to  delay  and  defraud  the  said 
plaintiff  in  the  collection  of  his  said  judgment,  to  wit,  (^Here  describe 
each  article  and  its  value),^  each  of  said  articles  being  of  the  above 
designated  value,  and  of  the  aggregate  value  of  six  hundred doWdLts. 

It  is,  therefore,  ordered  and  adjudged  that  the  said  defendant 
fraudulently  conceals  (or  has  fraudulently  transferred  ov  conveyed  or 
removed)  the  above  described  property,  which  said  property  is  subject 
to  the  execution  of  the  plaintiff,  and  with  which  said  judgment  may 
be  paid  with  a  view  to  delay  and  defraud  the  plaintiff. 

And  it  is  further  ordered  and  adjudged  that  said  defendant  sur- 
render to  said  sheriff  the  above  described  property,  or  pay  to  him  the 
value  thereof,  and  that  if  he  do  not  so  surrender  or  pay  the  value 
of  said  property  to  said  sheriff,  an  execution  issue  for  the  arrest 
and  detention  of  his  body,  and  that  he  be  confined  in  the  common 
jail  of  Posey  county  until  discharged  by  due  course  of  law. 

7.  Certificate  Authorizing^  Arrest. 

Form  No.  8695.* 

This  certifies  that,  after  due  hearing,  the  said  court  is  satisfied 

tion,  and  an  issue  being  taken  thereon  should  be  upon  the  same  sheet  of  paper 

the  same  may  be  tried  by  the  court  or  a  with,    and   following,    the  affidavit  set 

jury  as  in  other  cases.     Horner's  Stat,  out  in  Form  No.  8673,  supra.     And  to 

Ind.  (1896),  §  797.  authorize  the  arrest,  both  the  affidavit 

1.  See  supra,  note  2,  p.  969.  and  the  certihcate  must  be  annexed  to 

2.  Indiana. —  Horner's  Stat.  (1896),  §§  the  execution.  Mass.  Pub.  Stat.  (1882), 
793,  798.  c.  162,  ^17. 

8.  See  supra,  note  I,  p.  961.  Precedents.  —  A  certificate  in  the  fol- 

4.   Massachusetts.  —  This     certificate     lowing   form    was    held    sufficient    in 
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there  is  reasonable  cause  to  believe^  that  the  charges  contained  in 
the  foregoing  afifidavit  are  true;  this  also  certifies  that  it  appears, 
from  the  evidence  before  the  said  court,  that  Richard  Roe,  said 
debtor,  has  been  duly  notified^  to  appear  before  the  said  court  for 
examination  as  provided  in  chapter  162  of  the  Public  Statutes  and 
the  acts  amendatory  thereof  and  supplementary  thereto,  and  has 
neglected  and  refused  so  to  appear. ^ 

Witness,  Henry  IV.  Bragg,  Esquire,  at  Boston,  aforesaid,  and  in 
said  Charlestown  District,  this  twenty-eighth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven. 

(seal)  fared  Sparks,'^  Clerk. 


8.  Motion  for  Issuance  of  Writ. 

Form  No.  8696.* 


r-       1.        r-       4.    '        r  Ii^  the  Court  of  Common  Pleas. 
Cuyahoga  County,  ss.  \  -^ 


IV.  C.  Scott,  plaintiff, 

against 

Charles  Zeimer,  Charles  Eddy,  and 

Cleo  Turgeon,  defendants. 

Now  comes  the  plaintiff,  W.  C.  Scott,  and  moves  the  court  for  the 

allowance  in  this  case  of  an  execution  against  the  persons  of  the 


Motion  for  Allowance  of  an  Exe- 
cution Against  the  Person. 


Manuel  v.  Bates,  104  Mass.  354,  to 
authorize  an  arrest  either  before  or 
after  sunset,  to  wit: 

"  Commonwealth  of  Massachusetts, 
Suffolk,  ss.     December  i,  A.  D.  \'i>68. 

Personally  appeared  the  above  named 
D.  C.  Linscott  before  me,  and  made 
oath  that  the  above  affidavit,  by  him 
subscribed,  is  true;  and  I  certify  that, 
after  due  hearing,  I  am  satisfied  there 
is  reasonable  cause  to  believe  that  the 
charge  made  in  the  said  affidavit  is  true; 
and  satisfactory  cause  having  been 
shown,  I  hereby  authorize  the  arrest  of 
the  said  debtor,  if  his  arrest  is  author- 
ized by  law,  to  be  made  after  sunset. 
J.  B.  Richardson, 
Master  in  Chancery." 

In  Frost's  Case,  127  Mass.  550,  where 
fraud  was  charged  in  the  affidavit,  the 
magistrate's  certificate,  indorsed  upon 
the  execution,  was:  "After  due  hear- 
ing I  am  satisfied  there  is  reasonable 
cause  to  believe  that  the  charges  made 
in  the  said  affidavit  are  true." 

1.  "Beasonable  Caose  to  Believe."  — 
Where  the  magistrate's  certificate  reads 
"satisfactory  cause  having  been  shown, 
I  hereby  authorize  the  arrest  of  the  said 
debtor,  if  his  arrest  is  authorized  by 
law,"  instead  of  following  the  language 
of  the  statute,  that  he  "is  satisfied  that 
there  is  reasonable  cause  to  believe," 


the   certificate   is   defective   and   void. 
Smith  V.  Bean,  130  Mass.  298. 

2.  Notice.  —  For  the  form  of  notice 
see  Form  No.  8690,  supra. 

3.  Arrest  After  Sunset.  — The  provision 
that  no  arrest  shall  be  made  after  sun- 
set unless  special  authority  be  given 
by  magistrate's  certificate  does  not  ap- 
ply to  executions  for  costs  only.  Stone's 
Case,  129  Mass.  156. 

A  magistrate's  certificate  for  arrest 
after  sunset  which  recites  that  "  I  here- 
by authorize  the  arrest  of  the  said 
debtor,  if  his  arre§t  is  authorized  by  law, 
to  be  made  after  sunset,"  is  sufficient. 
Stewart  v.  Griswold,  134  Mass.  391. 

4.  Signature.  —  The  signature  to  a 
magistrate's  certificate  for  arrest  is 
sufficient  when  it  consists  merely  of  an 
initial  of  his  christian  name  and  his 
surname  in  full.  Webber  v.  Davis,  5 
Allen  (Mass.)  393. 

6.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

§  5449- 

Kansas. — Gen  Stat.  (1897).  c.  95,  §490. 

Nebraska. — Comp.  Stat.  (1897),  § 
6144. 

Oklahoma.  —  Stat.  (1893),  §  4401. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2797. 

This  motion  is  substantially  a  copy 
of  the  motion  filed  in  Scott  v.  Zeimer, 
No.  4800,  special  docket,  Cuyahoga 
county  common  pleas  court,  in  Ohio. 
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defendants,  Charles  Zeimer^  Charles  Eddy  and  Cleo  Turgeon,  for  the 
reasons  and  upon  the  grounds  set  forth  in  the  afifidavit  filed  herewith. 

Oliver  Ellsworth,  Plaintiff's  Attorney. 
(^Affidavit  annexed.y- 

9.  Order  for  Issuance  of  Writ.^ 

Form  No.  8697.2 

Satisfactory  proof  having  been  made  by  the  affidavit  of  the  said 
John  Doe,  that  the  said  Richard  Roe  has  (^Here  state  the  allegation  of 
fraud  or  tort  upon  which  the  order  is  based).^  It  is  hereby  ordered 
that  execution  issue  against  the  goods  and  chattels  of  the  said  defend- 
ant, Richard  Roe,  and  for  want  of  sufficient  goods  and  chattels,  against 
the  body  of  the  said  Richard  Roe. 

Abraham  Kent,  Justice  of  the  Peace, 

This  twentieth  day  oi  July,  i898. 

II.  THE  WRIT. 

1.  Capias  ad  Satisfaciendum. 

a.  In  General.' 

(1)  From  Circuit  Court.* 

1.  For  form  of  the  affidavit  annexed  the  Morrow  of  St.  Martin,  to  satisfy 
to  this  motion  see  Form  No.  8684,  David  Greensmith  Gentleman,  natural 
supra.  and    lawful  Son  of   Gilbert   Greensmith 

2.  Order  directing  execution  against  late  of  the  Parish  of  Hampton  upon 
the  person,  see  8  Encycl.  of  PI.  and  Thames  in  the  County  aforesaid  of 
Pr.  631  et  seq.  £100  of  Debt,  and   also  £6  ijs  4A,   for 

3.  New  fersey.  —  Upon  proof,  by  affi-  his  Damages  which  he  has  sustained 
davit,  that  the  judgment  was  rendered  as  well  by  Occasion  of  the  Detention  of 
in  a  case  in  which  a  capias  ad  satis-  the  same  Debt,  as  for  his  Costs  and 
faciendum  may  issue,  the  justice  shall  Charges  by  him  about  his  Suit  in  this 
make  and  subscribe  an  order  that  exe-  Behalf  expended,  whereof  he  is  con- 
cution  issue  against  the  goods  and  chat-  victed.  And  have  you  then  there  this 
tels  of  the  defendant,  and,  for  want  of  precept,  etc.  Hooper  and  Rooper." 
sufficient  goods  and  chattels,  against  The  return  of  the  same  precept  there- 
the  body.  N.  J.  Gen.  Stat.  (1895),  p.  on  indorsed  was  as  follows,  to  wit: 
1874,  §  48.  "  By  Virtue  of  this  Writ  to  me  directed, 

4.  The  facts  set  forth  by  the  affidavit  I  have  taken  the  Body  of  the  within 
must  be  set  out  in  the  order.  Bowne  named  Thomas  Brockhole,  whose  Body 
V.  Titus,  30  N.  J.  L.  340.  at  the  Day  and  Place  within  contained 

5.  At  Common   Law.  —  In    Davy    v.  I  have  ready. 

Pepys.  Plowd.   441,  is  found  a  capias  fames  Harvey 

ad  satisfaciendum  in  words  and  figures  The  Answer  of               and        Sheriffs." 

following,  to  wit:     "  The  Sheriff  is  com-  Thomas  Pullison 

manded  that  he  take  Thomas  Brockhole  The  words  following   are   also  noted 

Son  and   Heir  of   Thomas  Brockhole  of  under  the  writ,  by  the  secondary's  own 

the  Parish  of  Cobham  in  the  County  of  hand.      "  Pence  paid  to  the  Party. 

Surry  Yeoman  deceased,   if,  etc.,  and  By  R.  Best,  with  his  own  Hand." 

safely,  etc.,  so   that  he  may   have  his  6.  For  other  forms  of  the  writ  issuing 

Body   before    the    Lady   the    Queen    at  from  the  circuit  court  see  infra.  Forms 

Westminster   on    Thursday  next   after  Nos.  8724  and  8727. 
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{a)  Generally. 

Form  No.  8698.' 

The  State  of  Arkansas.,  to  the  Sheriff  oi  Pulaski  County,  Greeting  i^ 

Whereas,  on  the  sixth  day  of  October.,  \Z98,  John  Doe  recovered 
judgment  against  Richard  Roe  in  the  Circuit  Court  of  Pulaski  county, 
for  the  sum  oi  five  hundred  dollars  debt,  with  interest  thereon  from 
the  said  sixth  day  of  October,  until  paid,  and  also  the  sum  of  thirty 
dollars  for  his  costs  in  that  suit  expended;  and  whereas  the  said 
Richard  Roe  had  been  arrested  and  held  to  bail  in  said  action  by  vir- 
tue of  an  order  of  the  clerk  of  said  Circuit  Court,  made  on  the  tenth 
day  of  September,  i898,  which  said  order  of  arrest  has  not  been 
vacated. 

You  are,  therefore,  commanded  that  of  the  estate  of  said  Richard 
Roe  you  cause  to  be  made  the  sum  oi  five  hundred  dollars,  which  John 
Doe.,  late  in  our  court,  recovered  against  him  for  debt,  as  aforesaid, 
with  interest  thereon  from  the  sixth  day  of  October,  \W8,  until  paid, 
and  also  the  sum  of  thirty  dollars,  which  was  adjudged  to  the  said 
John  Doe  for  his  costs  in  that  suit  expended.  And  in  default  thereof 
you'  are  commanded  to  take  the  body  of  the  said  Richard  Roe  and 
deliver  him  to  the  jailer  of  Pulaski  county,  to  be  by  the  said  jailer 
imprisoned  in  the  county  jail  in  said  county  until  said  judgment  is 
satisfied.  And  you  will  make  due  return  of  this  writ  within  sixty 
days  from  the  date  hereof.-* 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court,  this  twenty-sroenth  day  of  October,  \W8. 

(seal)  Calvin  Clark,  Clerk. 

(^Indorsement.  )* 

Form  No.  8699. 

(Precedent  in  Huntington  v.  Metzger,  158  111.  276.*) 
State  of  Illinois, 
Cook  County. 

People  of  the  State  of  Illinois,  to  the  Sheriff  of  Cook  County,  Greet- 
ing: 
We  command  that  you  take  William  G.  Metzger,  defendant,  if  he 
may  be  found  in  your  county,  and  safely  keep,  as  by  law  required  and 
herein  commanded,  so  that  you  have  his  body  to  satisfy  William  W. 

\.  Arkansas.  —  Upon  judgment  in  ac-        4.  Indorsement.  —  The  clerk  shall  in- 

tions  in  which  the  defendant  has  been  dorse  upon  every  execution  by  him  is- 

arrested  and  held  to  bail,  and  in  which  sued  the  debt  and  damages  and  costs 

the  order  of  arrest   has   not   been  va-  to  be  recovered,  before  the  delivery  of 

cated,  an  execution  against  the  body  of  such  execution  to  the  officer  by  whom  it 

the  defendant  may  be  issued.    Sand.  &  is   to  be   executed.     Sand.  &  H.  Dig. 

H.  Dig.  (1894),  §  298.  Ark.  (1894),  §  3042.     It  is  also  his  duty 

2.  Direction.  —  The  writ  may  be  di-  to  indorse  the  fees  due  to  each  officer 
rected  to  and  executed  in  any  county  and  any  other  person.  Sand.  &  H. 
in  the  state  without  first  procuring  an  Dig.  Ark.  (1894),  §  3355. 

order  for  that   purpose.     Sand.  &   H.  6.   Illinois. — No  execution  shall  issue 

Dig.  Ark.  (1894),  §  3027.  against  the  body  of  the  defendant  ex- 

3.  Betum  Day.  —  All  executions  shall  cept  where  the  judgment  shall  have 
be  returnable  in  sixty  days  from  their  been  obtained  for  a  tort  committed  by 
date.  Sand.  &  H.  Dig.  Ark.  (1894),  §  such  defendant  or  unless  the  defendant 
3028.  shall  have   been  held   to  bail   upon   a 
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Huntington.,  trustee.,  plaintiff,  in  the  sum  of  ^26,138.60,  which  the  said 
plaintiff,  lately  in  the  circuit  court  of  Cook  county,  at  a  term  thereof 
begun  a!nd  held  at  Chicago,  in  said  Cook  county,  on  the  third  Monday 
of  June,  i893,  recovered  against  the  said  defendant,  and  which  by 
the  said  court  was  adjudged  to  the  plaintiff  for  his  debt;  and  also  the 
further  sum  of  $344-^^,  which  by  the  said  court  was  adjudged  to  the 
plaintiff  for  his  damages;  and  also  the  further  sum  oi  $6,75,  which 
was  adjudged  to  the  said  plaintiff  for  his  costs  and  charges  in  that 
behalf  expended,  whereof  the  said  defendant  is  convicted,  as  appears 
to  us  of  record.  You  are  so  to  take  and  keep  IVil/iam  G.  Metzger., 
defendant,  as  by  law  required,  until  said  sums,  and  all  legal  costs  and 
expenses  in  said  cause,  be  paid  and  satisfied,  or  until  he  is  dis- 
charged by  due  course  or  process  of  law.  And  do  you  have  the 
moneys  which  may  be  paid  on  this  writ,  ready  to  render  said  plain- 
tiff, and  make  a  return  of  said  writ,  with  an  endorsement  thereon 
in  what  manner  you  shall  have  executed  the  same,  in  ninety  days  from 
the  date  hereof,  as  by  law  required. 

Witness,  Frank  J.  Gaulter,  clerk  of  our  said  court,  in  said  county, 
on  \)ci&29th  day  oi  June,  a.  d.  \W3. 

(seal)  Frank  J.  Gaulter,  Clerk. 

Form  No.  8700.' 

The  State  of  Indiana,  to  the  Sheriff  of  Posey  County,  Greeting: 

Whereas,  on  the  eighth  day  of  December,  iS98,  it  was  ordered  by  the 
Posey  Circuit  Court  in  the  suit  of  John  Doe  against  Richard  Roe,  that 
the  said  Richard  Roe  either  forthwith  deliver  or  pay  the  value  of  the 
following  described  property  to  the  sheriff  of  Posey  county,  to  wit: 
{Jlere  describe  the  property^  of  the  aggregate  value  of  six  hundred  (\o\- 
lars.  And  whereas  said  Richard  Roe  has  both  failed  (or  refused)  to 
deliver  up  said  property,  or  pay  the  value  thereof  to  said  sheriff,  you 
are  therefore  commanded  to  arrest  said  Richard  Roe  and  confine  him 
in  the  common  jail  of  Posey  county,  until  the  further  order  of  said 
court,  or  until  he  is  discharged  by  due  course  of  law  by  order  of  the 
court. 

Witness,  Calvin  Clark,  clerk  of  said  court,  and  the  seal  thereof,  the 
fifteenth  day  of  December^  iS98. 

(seal)  Calvin  Clark, 

Clerk  Posey  Circuit  Court. 

Form  No.  8701. 

(Ky.  Stat.  (1894),  §  1661.)' 

The    Commonwealth   of   Kentucky,  to   the    Sheriff   of   Lee    County, 
Greeting: 

writ  of  capias  ad  satisfaciendum   [re-  This    writ  is   based  on  a  refusal   to 

spondendum]   as   provided  by  law,  or  deliver   up  estate  to  satisfy   the   judg- 

he  shall  refuse  to  deliver  up  his  estate  ment  and  the  return  thereon, 

for  the  benefit  of  his  creditors.     Starr  1.  Indiana.  —  Horner's  Stat.  (1896),  ^ 

&    C.  Anno.  Stat.  111.  (1896),  c.  77,  par.  798. 

5.  The  words  "  capias  ad  satisfacien-  2.  Kentucky.  —  Capias  ad  satisfacien- 
dum" in  this  section  are  construed  to  dum  may  issue,  except  against  females, 
mean  "capias  ad  respondendum."  upon  all  judgments  for  trespass  vi  et 
People  V.  Hoffman,  97  111.  234.  armis,    for   seduction    or   for    slander, 
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We  command  you  that  you  take  Richard  Roe,  if  he  be  found  within 
your  county,  and  him  safely  keep,  so  that  you  have  his  body  before 
our  judge  {or  justice)  of  our  Lee  Circuit  Court,  the  tenth  day  of  November, 
iS^ci',  to  satisfy  John  Doe  the  sum  of  %500,  which  the  said  John  Doe 
hath  recovered  against  him  for  damages;  also  the  sum  of  ^0,  which 
to  the  said  John  Doe,  in  the  same  court,  was  adjudged  for  his  costs; 
and  that  you  have  the  same  at  Beattyville,  before  our  said  judge,  on 
the  tenth  day  of  November,  i  W8,  to  satisfy  and  pay  the  said  John  Doe 
his  damages  and  costs  aforesaid,  and  have  then  and  there  this  writ. 

Witness  Calvin  Clark,  clerk  of  our  court,  this  twenty-fourth  day  of 
September,  eighteen  hundred  and  ninety-eight. 

Calvin  Clark,  Clerk. 

Form  No.  8702.' 

State  of  Oregon,  ) 

County   of  Multnomah.  ) 
To  the  Sheriff  of  Multnomah  County,^  Greeting: 

Whereas,  on  the  twentieth  day  oi  June,  i898,  by  consideration  of 
the  Circuit  Court  of  the  county  of  Multnomah,"^  in  the  state  of 
Oregon,  John  Doe,  plaintiff,  recovered  judgment  against  Richard  Roe, 
defendant,*  for  the  sum  oi  five  hundred  and  fifty  dollars  and  forty 
cents  damages,  and  thirty  dollars  costs,^  which  judgment  was  enrolled 
and  docketed  in  the  clerk's  office  of  said  court  on  the  twentieth  day 
oi  June,  iS98.  And  whereas  execution  issued  upon  said  judgment 
has  been  returned  to  this  court  unsatisfied,  and  there  now  remains 
due  upon  said  execution  the  said  sums  oi  five  hundred  and  fifty  dol- 
lars and  forty  cents  damages,  and  thirty  dollars  costs,  with  the 
further  sum  of  twelve  dollars  costs  upon  said  execution.  And  whereas, 
it  appears  from  an  affidavit  of  the  said  John  Doe  filed  in  the  clerk's 
office  of  the  said  court  that  {Here  state  cause  of  issui?ig  the  execution 
as  set  forth  in  the  afiidavit  on  file,  or,  if  the  cause  of  arrest  appear  from 

written  or  verbal,  or  for  malicious  prose-  arrest,  and  in  either  case  the  order  has 

cution,  and  the  court  shall   note  at  the  not   been  vacated,  such  execution  may 

foot  of  the  judgment  that  a  capias  ad  issue    of   course.     Hill's  Anno.   Laws 

satisfaciendum  may  issue  thereon.    Ky.  (1892),  g  279. 

Stat.  (1894),  t^  1661.  For  cases  in  which  defendant  may  be 

1.  Oregon.  —  Execution    against   the  arrested    in    a   civil   action   see    Hill's 

person  of  the  judgment  debtor  may  be  Anno.  Laws  Oregon  (1892),  §  108. 

issued  to  any  county  in  the  state  after  2.  How  Directed.  —  The  writ  shall  be 

the  return  of  the  execution  against  his  directed   to  the    sheriff.     Hill's  Anno, 

property    unsatisfied    in    whole   or   in  Laws  Oregon  (1892),  g  276. 

part,  in  the  following  cases:  3.  Name  of  Coiut.  —  The   writ   shall 

1.  When  it  appears  from  the  record  contain  the  name  of  the  court  wherein 
that    the   cause   of   action    is  also  the  the    judgment    was    rendered.     Hill's 
cause   of   arrest,   such  execution  may  Anno.  Laws  Oregon  (1892),  §  276. 
issue  of  course.  4.  Title  of  Action.  —  "The  writ   shall 

2.  When  no  such  cause  of  arrest  ap-  contain  the  title  of  the  action  and  names 
pears  from  the  record,  such  execution  of  the  parties  to  the  judgment.  Hill's 
may  issue  for  any  of  the  causes  for  Anno.  Laws  Oregon  (1892),  §  276. 
arrest  that  may  exist  at  the  time  of  the  5.  Description  of  Jadgnnent.  —  The  writ 
application  therefor,  upon  leave  of  shall  substantially  describe  the  judg- 
the  court  or  judge  thereof.  ment,    and,  if  it   be   for  money,  shall 

3.  When  the  defendant  has  been  pre-  state  the  amount  actually  due  thereon, 
viously  arrested  in  the  action,  or  an  Hill's  Anno.  Laws  Oregon  (1892),  § 
order  has   been    made   allowing    such  276, 
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the  record^  say,  "  and  whereas  it  appears  from  the  record  of  the  action 
wherein  such  judgment  was  given  that,"  stating  the  cause  of  issuing 
the  execution,  as  appears  by  the  record);  therefore,  in  the  name  of 
the  state  of  Oregon,  you  are  hereby  commanded^  to  take  the  body  of 
the  said  Richard  Roe  to  the  jail  of  the  county  aforesaid,  there  to  be 
safely  kept  in  the  custody  of  the  jailer  until  the  amount  of  such 
judgment  and  disbursements  and  expenses  that  have  and  may  accrue 
shall  be  paid,  or  he  be  otherwise  legally  discharged. ^  And  of  this 
writ  you  make  legal  service  and  have  the  same  in  said  court  in  sixtji^ 
days  after  you  receive  this  writ. 

Witness  my  hand  and  the  seal  of  said  court  this  tenth  day  of 
August,  A.  D.  i2>98. 

(seal)  Calvin  Clark,  Clerk.* 

{^Indorsements.  )* 

(J?)  In  Assumpsit. 

Form  No.  8703.* 

State  of  Michigan,      \  In  the  Circuit  Court  of  the  County  of 

County  of  Montcalm.  \      '  Montcalm. 

In  the  Name  of  the  People  of  the  State  of  Michigan.'' 
To  the  Sheriff  of  the  County  of  Montcalm,  Greeting: 

(seal)^  We  hereby  command  you  that  you  take  Richard  Roe,^  if  he 
be  found  in  your  county,  and  him  safely  keep,  so  you  may  have  his 
body  before  the  Circuit  Court  for  the  county  of  Montcalm  at  the  court 


1.  Command  to  Officer.  —  The  writ  shall 
command  the  officer  to  arrest  such 
debtor  and  commit  him  to  the  jail  of 
the  county  until  he  shall  pay  the  judg- 
ment or  be  discharged  according  to 
law.  Hill's  Anno.  Laws  Oregon  (1892), 
§  276,  subs.  3. 

2.  Period  of  Confinement.  —  A  person 
arrested  on  execution  shall  be  im- 
prisoned in  the  county  jail  until  satis- 
faction of  the  execution  or  his  legal 
discharge.  Hill's  Anno.  Laws  Oregon 
(1892),  §  280. 

3.  Betnm  Day.  —  The  writ  shall  be 
returnable  within  sixty  days  after  its 
receipt  by  the  sheriff  to  the  clerk's 
office  from  whence  it  issued.  Hill's 
Anno.  Laws  Oregon  (1892),  §  278. 

4.  Who  Issues.  —  The  writ  shall  be 
issued  by  the  clerk.  Hill's  Anno.  Laws 
Oregon  (1892),  S  276. 

6.  Indorsements— ^y  Clerk. — The  clerk 
should  indorse  on  writ   the  following: 

"  This  writ  issued  at  the  instance  of 
Jeremiah  Mason,  attorney,  this  tenth 
day  of  August,  \Zg8. 

Calvin  Clark,  Clerk." 

By  Officer.  —  The  sheriff  shall  indorse 
upon  the  writ  the  time  when  he  re- 
ceived it.  Hill's  Anno.  Laws  Oregon 
(1S92),  §  278.  The  form  of  indorse- 
ment may  be  as  follows,  to  wit: 


"Received   the  tenth  day  of  August, 

John  Lynch, 
Sheriff  of  Multnomah  County,  Oregon. 
By  Daniel  Sherwin,  Deputy." 

6.  Michigan.  —  Executions  against 
the  body  may  issue  only  in  cases  au- 
thorized by  law.  How.  Anno.  Stat. 
(1882),  §  7665  et  seq.  The  only  provi- 
sion in  the  statutes  for  execution  against 
the  body  of  defendant  seems  to  be  those 
cases  were  action  may  be  commenced 
by  a  capias  ad  respondendum.  Fuller 
V.  Bowker,  11  Mich.  204. 

Betnm  of  execution  against  property 
unsatisfied  in  whole  or  in  part,  is  neces- 
sary to  the  issuance  of  the  execution 
against  the  body,  except  in  certain  cases 
in  the  statute  specified.  How.  Anno. 
Stat.  Mich.  (1882),  §§  7667,  7668. 

7.  Style  of  Writ.  —  Shall  issue  "  In  the 
name  of  the  People  of  the  State  of 
Michigan."  How.  Anno.  Stat.  Mich. 
(1882),  §  7290. 

8.  Seal.  —  The  writ  shall  be  sealed 
with  the  seal  of  the. court.  How.  Anno, 
Stat.  Mich.  (1882),  §  7290. 

9.  No  female  shall  be  taken  into  cus- 
tody upon  an  execution  against  the  per- 
son except  as  specially  provided  by 
statute.  How.  Anno.  Stat.  Mich.  (1882), 
>5  7704- 
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room  in  the  city  of  Stanton  in  said  county  on  the  tenth  day  of  Novem- 
ber, A.  D.  i85^,^  then  and  there  *  to  satisfy  y^/;«  Z>^^,  plaintiff,  y^t'^ 
hu n(/red  do\\a.rs  which  the  said  plaintiff,  on  the  tentA  day  oi  June,  iS98, 
in  said  Circuit  Court,  recovered  against  the  said  Richard  Roe  for  the 
damages  which  the  said  plaintiff  had  sustained  on  occasion  f  of  the 
nonperformance  of  certain  promises  and  undertakings  then  lately 
made  by  the  said  defendant  to  the  said  plaintiff,  and  also  the  sum  of 
thirty  dollars  which  were  awarded  to  the  said  plaintiff  for  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended.  Whereof  the 
said  defendant  stands  convicted  as  appears  of  record  in  said  Circuit 
Court.  J     And  have  you  then  and  there  this  writ. 

Witness  the  Honorable  John  Marshall,  circuit  judge,^  at  the  city  of 
Stanton  in  said  county  of  Montcalm,  on  the  tenth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason^  Attorney  for  Plaintiff. 

{c)  In  Case. 

Form  No.  8704.* 

{Commencing  as  in  Form  No.  8703,  and  continuing  down  to  f)  of  a 
certain  grievance  then  lately  committed  by  the  said  defendant  against 
the  said  plaintiff  (concluding  as  in  Form  No.  BIOS'). 

(^)  In  Covenant. 

Form  No.  8705." 

{Commencing  as  in  Form  No.  8703,  and  continuing  down  to  f )  of  the 
breach  of  a  certain  covenant  made  between  the  said  John  Doe,  plaintiff, 
and  the  said  Richard  Roe,  defendant  (concluding  as  in  Fortn  No.  8703). 

(e)  In  debt. 

aa.  Generally. 

Form  No.  8706.'* 

(Commencing  as  in  Form  No.  8703,  and  continuing  down  to  *)  to  satisfy 
John  Doe,  T^Wxntxii,  Jive  hundred doWdLVSoi  debt  which  the  said  plaintiff 
on  the  tenth  day  oi  June,  a.  d.  i^98,  in  said  Circuit  Court  recovered 
against  the  said  Richard  Roe,  and  also  the  sum  of  thirty  dollars  which 
was  awarded  to  the  said  plaintiff  for  damages  which  he  had  sus- 
tained as  well  by  the  occasion  of  the  detention  of  the  said  debt  as 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended  (concluding  as  in  Form  No.  8703). 

1.  When  Eetumable. — The  writ  shall  How.  Anno.  Stat.  Mich.  (1882),  § 
be  returnable  at  any  time  not  less  than     7290. 

twenty  or  more  than  ninety  days  from  3.  Name  of  Attorney.  —  The  writ  shall 

time  of  issuance.      How.    Anno.    Stat,  be  indorsed  or  subscribed  with  the  name 

Mich.  (1882),  g  7664a.  of  attorney,  solicitor,  or  other  officer  by 

2.  Teste.  —  The  writ  shall  be  tested  in  whom  the  same  shall  be  issued.  How. 
the  name  of  the  chief  justice,  or  presid-  Anno.  Stat.  Mich.  (1882),  §  7290. 

ing  justice  or  judge,  or  one  of  the  judges  4.  Michigan.  —  See  notes  to  Form  No. 
of  the  court  from  which  the  writ  issues.     8703,  supra. 
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bb.  Qui  Tam. 
Form  No.  8707.' 

{Commencing  as  in  Form  No.  8703,  and  continuing  down  to  *)  to 
satisfy  John  Doe,  who  sued  as  well  for  us  as  for  himself  in  that  behalf 
of  a  certain  debt  of  one  hundred  dollars,  which  debt  the  said  John  Doe, 
on  the  tenth  day  oi  June,  iB98,  in  said  Circuit  Court  recovered  against 
the  said  Richard  Roe,  that  is  to  say,  one  moiety  thereof  to  said  John 
Doe,  who  sued  as  aforesaid  to  his  own  proper  use,  and  the  other 
moiety  thereof  to  our  own  proper  use,  and  also  the  sum  of  thirty  dol- 
lars, which  in  said  court  was  adjudged  to  the  said  John  Doe,  who 
sued  as  aforesaid  and  with  his  assent,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  for  his  costs  and  charges  of 
him  about  his  suit  in  that  behalf  expended,  whereof  the  said  defend- 
ant stands  convicted  {concluding  as  in  Form  No.  870S). 

{J)  In  Trespass. 

Form  No.  8708.' 

{Commencing  as  in  Form  No.  8703,  and  continuing  down  to  f)  of  a 
certain  trespass  then  lately  committed  by  the  said  defendant  against 
the  said  plaintiff  {concluding  as  in  Form  No.  8703). 

{g)  In  Trover. 

Form  No.  8709.' 

{Commencing  as  in  Form  No.  8703,  and  continuing  down  to  f )  of  the 
converting  and  disposing  of  certain  goods  and  chattels  of  the  said 
plaintiff  by  the  said  defendant  {concluding  as  in  Form  No.  8703). 

{h)  For  Assault. 

Form  No.  8710.' 

{Commencing  as  in  Form  No.  8703,  and  continuing  down  to  f )  of  a 
certain  trespass  and  assault  then  lately  committed  by  the  said  Rich- 
ard Roe,  defendant,  against  the  saidyi?//«  Doe,  plaintiff  {concluding  as 
in  Form  No.  8703). 

{i)  For  Defamation. 

Form  No.  871 1 .' 

{Commencing  as  in  Form  No.  8703,  and  continuing  down  to  f )  of  the 
speaking  and  publishing  certain  false,  scandalous,  malicious  and 
defamatory  words  then  lately  spoken  and  published  by  the  said  Rich- 
ard Roe,  defendant,  to  and  concerning  the  said  John  Doe,  plaintiff 
{concluding  as  in  Form  No.  8703). 

1.  Michigan.  —  See  notes  to  Form  No.  8703,  supra. 
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(/)  For  Residue. 
Form  No.  8712.' 

{Commencement  as  in  Form  No.  8703.^  Whereas,  by  an  execution,  we 
lately  commanded  you  that  of  the  goods  and  chattels  (setting  out 
the  commanding  part  of  the  execution  against  the  property):  And  you, 
at  that  time,  returned  to  the  said  Circuit  Court,  at  the  court  room, 
in  the  city  of  Stanton,  in  said  county,  that  by  virtue  of  the  said 
writ  of  execution,  to  you  directed,  you  had  caused  to  be  made  of 
the  goods  and  chattels  of  the  said  Richard  Roe,  the  said  defend- 
ant, three  hundred  dollars,  parcel  of  the  damages  (or  debt  and  dam- 
ages) aforesaid;  which  money  you  had  ready  at  the  day  and  place  in 
the  said  writ  of  execution  contained,  to  render  to  the  said  John  Doe, 
the  said  plaintiff,  for  us,  so  much  of  his  damages  (or  debt  and  damages) 
aforesaid  as  by  the  said  writ  of  execution  you  were  commanded ;  and 
that  the  sa.\d  Richard  Roe,  the  said  defendant,  had  not  any  other  or 
more  goods  and  chattels,  nor  any  lands,  tenements,  estate,  or  chat- 
tels real,  in  your  bailiwick  whereof  you  could  cause  to  be  made  the 
residue  of  the  damages  (or  debt  and  damages)  aforesaid,  or  any  part 
thereof;  therefore,  we  command  you,  that  you  take  the  saXd  Richard 
Roe,  the  said  defendant,  if  he  shall  be  found  in  your  county,  and  him 
safely  keep  so  that  you  may  have  his  body  before  the  said  Circuit 
Court  of  the  said  county,  at  the  court  room,  in  the  city  of  Stanton,  in 
said  county,  on  the  tenth  day  oi November,  a.  d.  iSOS,  then  and  there 
to  satisfy  the  sa.i(l  John  Doe,  the  said  plaintiff,  of  two  hundred  dollars 
residue  of  his  damages  (or  debt  and  damages)  aforesaid,  and  have  you 
then  and  there  this  writ. 

Witness  (concluding  as  in  Form  No.  8703). 

(k)  After  Scire  Facias, 
aa.   By  Default. 
Form  No.  8713.' 

(Commencing  as  in  Form  No.  8703,  and  continuing  down  to  \  .)^  And 
whereupon  it  is  considered  by  the  said  Circuit  Court  that  the  said 
John  Doe,  said  plaintiff,  have  his  execution  against  the  said  Richard 
Roe,  the  said  defendant,  of  the  damages  (or  debt  and  damages)  afore- 
said, according  to  the  form,  force  and  effect  of  the  said  recovery,  by 
the  default  of  the  said  Richard  Roe,  the  said  defendant,  as  also 
appears  to  us  of  record.     And  have  you  then  there  this  writ. 

Witness  (concluding  as  in  Form  No.  8703). 

bb.  After  Plea  or  Demurrer. 

Form  No.  8714.' 

(Commencing  as  in  Form  No.  8703,  and  continuing  down  to  J.)^  And 
also  to  satisfy  the  saixd  John  Doe,  the  s,a\6.  pXaXniifi,  five  hundred doWaxs, 

1.  Michigan.  —  See  notes  to  Form  sumpsit  by  referring  to  Forms  Nos. 
No   8703,  supra.  8704  to  8711,  sufira,  for  the  proper  state- 

2.  This  capias  ad  satisfaciendum  may  ments  of  the  recovery, 
be   adapted  to   actions   other   than  as- 

979    '  Volume  7. 


8714.  EXECUTIONS  AGAINST  PERSON.  8716. 

which  in  the  said  Circuit  Court  were  adjudged  to  said  John  Doe,  the 
said  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  for  his  costs  and  charges  by  him  laid  out  in  and  about 
the  prosecution  of  the  writ  of  scire  facias  for  having  execution  upon 
the  said  judgment  for  the  damages  (or  debt  and  damages')  aforesaid; 
and  whereupon  it  was  without  plea,  pleaded  (or  demurrer  joined) 
therein,  considered  by  the  said  Circuit  Court  that  the  said  John  Doe, 
the  said  plaintiff,  should  have  his  execution  against  the  said  Richard 
Roe,  the  said  defendant,  of  the  damages  (or  debt  and  damages)  afore- 
said, according  to  the  force,  form  and  effect  of  the  said  recovery, 
as  also  appears  to  us  of  record.  And  have  you  then  there  this  writ. 
Witness  {concluding  as  in  Form.  No.  8703). 

(/)  On  a  Non  Prosequitur, 
aa.  For  Not  Declaring  on  Capias  ad  Respondendum. 

Form  No.  8715.' 

{Commencing  as  in  Form  No.  8703,  and  continuing  down  to  *)  to  sat- 
isfy Richard  Roe,  the  said  defendant,  three  hundred  dollars  which 
lately  in  the  said  Circuit  Court  for  the  said  county  of  Montcalm  was 
adjudged  to  the  said  Richard  Roe,  the  said  defendant,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  for  his  costs 
and  charges  by  him  laid  out  in  and  about  his  defense*  of  and  upon 
a  certain  writ  of  capias  ad  respondendum,  issued  out  of  the  said 
Circuit  Court  for  said  county,  at  the  suit  of  the  said  John  Doe, 
the  said  plaintiff,  against  the  said  Richard  Roe,  the  said  defend- 
ant, for  that  the  said  John  Doe,  said  plaintiff,  had  not  declared  there- 
upon in  said  Circuit  Court  for  the  said  county  against  the  said  Richard 
Roe,  the  said  defendant,  within  the  time  therefor  limited  for  the 
appearance  of  the  said  Richard  Roe,  the  said  defendant,  at  the  suit  of 
the  said  John  Doe,  the  said  plaintiff,  whereof  the  said  Joh?i  Doe,  the 
said  plaintiff,  is  convicted,  as  appears  of  record  in  the  said  Circuit 
Court  for  the  said  county.      And  have  you  then  there  this  writ. 

Witness  {concluding  as  in  Form  No.  8703). 

bb.  For  Not  Replying.* 

\.  Michigan. — See  notes  to  Form  ant  in  the  said  action,  or  further  prose- 
No.  8703,  supra.  cuted  the  same,  whereof  the  sz\AJohn 

2.  For  not  Surrejoining.  —  (Commencing  Doe  is  convicted  {concluding  as  in  Form 

as   in    Form    No.   871^,  and  continuing  No.   87 ij).      See  Tillinghast's    F.    II2, 

down  to  *)  in  a  certain  action  of  trespass  No.  34. 

on  the  case  upon  promises  {or  as  the  ac-  On  a  Nonsoit.  —  {Commencing    as    in 

tion  may  be)  then  lately  commenced  and  Form  No.  8715,  and  continuing  down  to  *) 

depending  in  the  said  Circuit  Court  for  in  a  certain  action   of  trespass  on  the 

the  county  of  Montcalm,  at  the   suit  of  case  upon  promises  {or  as  t/te  action  may 

the    said  /oAn  Doe,  the   said    plaintiff,  be)  lately  brought   in    the    said  Circuit 

against  the  said  Richard  Roe,  the  said  Court  for  the  said  county  of  Montcalm, 

defendant,  for  that  the  said  John  Doe,  by  the  S2i\A  John  Doe,  the  said  plaintiff, 

the  said  plaintiff,  had   not  surrejoined  against  the  S2\A  Richard  Roe,  the  said 

to  certain  rejoinders  then  lately  made  defendant,  for  that  the  said  John  Doe, 

by  the  s&id  Richard  Roe,  the  said  defend-  the  said  plaintiff,  did  not  prosecute  the 
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Form  No.  8716.' 

{Commencing  as  in  Form  No.  8715,  and  continuing  down  to  *)  in  a 
certain  action  of  trespass  on  the  case  upon  promises  (or  as  the  action 
may  be^^  then  lately  commenced  and  depending  in  the  said  Circuit 
Court  for  the  said  county  of  Montcalm  at  the  suit  of  the  said  John 
Doe,  the  said  plaintiff,  against  the  said  Richard  Roe,  the  said  defend- 
ant, for  that  the  said  John  Doe,  said  plaintiff,  had  not  replied  to  cer- 
tain pleas  then  lately  pleaded  by  the  said  Richard  Roe,  the  said 
defendant,  in  the  said  action,  or  further  prosecuted  the  same; 
whereof  the  said  John  Doe,  the  said  plaintiff,  is  convicted  {concluding 
as  in  Form  No.  8715). 

(2)  From  County  Court. 

Form  No.  8717. 

(Precedent  in  People  v.  District  Ct.,  22  Colo.  422.)^ 

State  of  Colorado,        )  t     ^u     ^       y    /^       ^ 

^        ,       c  A     J.  \      }-  ss.    In  the  County  Court. 
County  of  Arapahoe.  \  -^ 

The  People  of  the  State  of  Colorado  to  the  Sheriff  of  Arapahoe 
County,  Greeting:* 
Whereas  at  \hz  May  term,  a.  d.  \Z95,  of  the  county  court  oi  Ara- 
pahoe county,  Colorado,  to  wit,  on  the  19th  day  oi  June,  a.  d.  \W5, 
I.  Rothschilds  and  J.  H.  Wool/,  doing  business  as  /.  Rothschilds  <ir  Co., 
plaintiffs,  recovered  a  judgment  against  IV.  V.  Kaufman  and  F.  H. 
Murray,  doing  business  as  Kaufman  cr*  Murray,  defendants,  for  the 

said  action  whereof  the  s^Xd.  John  Doe,  Doe,  the  said  plaintiff,  against  the  said 

the  said  plaintiff,  is  convicted  (<r^«f/«^-  ^iV/4ar(/i?^<r,  the  said  defendant, whereof 

ing  as  in  Form  No.  8yi^).     See  Tilling-  the    said  John   Doe  is   convicted   {con- 

hast's  F.  112,  No.  36.  eluding  as  in  Form  No.  8yij).      See  Til- 

On  a  Judgment  as  in  Case  of  a  Nonsuit,  linghast's  F.  113,  No.  37. 
—  (^Commencing as  in  Form  No.  8ji^,atid         1.  Michigan. — See    notes    to    Form 

continuing  down  to  *)  in  a  certain  action  No   8703,  supra.  ' 

of  trespass  on   the  case  upon   promises         2.  This  capias  ad  satisfaciendum  may 

{or  as  the  action  may  be)  then  \a.le\y  com-  be   adapted   to  actions  other  than   as- 

menced    and    depending    in    the    said  sumpsit  by     referring  to    Forms    Nos. 

Circuit  Court    for   the   said   county    of  8703    to   8711,    supra,    for    the    proper 

Montcalm,  at  the  suit  of  the  S2i\d  John  statements. 

Z)tf^,  the  said  plaintiff,  against  the  said         8.   Colorado.  —  In  all  civil  actions  in 

Richard  Roe,  the   said    defendant,    for  any  court  of  record  or  before  any  jus- 

that  the  %2\AJohn  Doe,  the  said  plain-  tice  of  the  peace,  where  it  shall  appear 

tiff,  had  neglected    to  bring  a  certain  from  the    summons  and  other  papers 

issue  before   then   joined   in   the   said  in  the  cause  that  the  action  is  founded 

action,  and  to  be  tried  according  to  the  upon   tort,  and  upon   trial  of  the  said 

rules  and   practice  of  the  said  Circuit  cause  the  finding  shall  be  in  favor  of 

Court,  whereof  the  said  John  Doe,  the  the  plaintiff,  and  the  verdict  shall  state 

said  plaintiff,  is  convicted  (f<?«f/Mr/?«^  rtj  that,    in     committing    the     tort    com- 

in  Form  No.  Syif).      See    Tillinghast's  plained   of,   the  defendant  was  guilty 

F.  112,  No.  35.  of  malice,   fraud  or  wilful  deceit,  then 

On  a  Verdict  for  the  Defendant. — (Com-  the      plaintiff      may     have     execution 

mencing  as  in   Form  No.  S71J,  and  con-  against    the    body   of    the    defendant. 

tinuing  do7vn  to  *)  in  a  certain  action  of  Mills'    Anno.     Stat.     Colo.     (1891),    § 

trespass  on  the  case  upon  promises  (or  2164. 

aj  M^  flfftVw  w(y  (^<f)  lately  prosecuted  in         4.  Direction.  —  The  writ   may  be  di- 

our   said    Circuit   Court    for    the    said  rected    to    anv    county    in    the    state. 

county  oi  Montcalm,  by  the  said/a,4«  Mills'  Anno.  Stat.  Colo.  (i8gi),  552537. 
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sum  of  four  hundred  and  seventy-eight  dollars  and  seventy-nine  cents 
i%1f.18.lff)  damage  by  the  plaintiffs  in  that  behalf  sustained  and  also 
the  further  sum  of  eight  dollars  and  twenty- five  cents  ($5.^5)  which 
was  adjudged  to  said  plaintiffs  for  their  costs  and  charges  in  that 
behalf  expended  together  with  interest  on  said  judgment  from  the 
date  of  the  recovery  thereof  until  the  same  is  paid  at  the  rate  of  eight 
per  cent.,  per  annum;  and 

Whereas,  it  was  found  by  our  said  court  that  said  action  was 
founded  upon  a  tort  and  that  the  defendants  in  committing  the  tort 
complained  of  were  guilty  of  fraud  and  wilful  deceit  and  it  was  then 
and  there  adjudged  and  ordered  that  said  defendants,  W.  V.  Kauf- 
man and  F.  II.  Murray,  be  committed  to  and  confined  in  the  common 
jail  of  Arapahoe  county  for  the  term  of  thirty  (30)  days  on  writ  of 
execution  against  their  bodies. 

These  are  therefore  to  command  you  that  you  take  the  said  W.  V. 
Kaufman  and  E.  H.  Murray,  the  defendants,  if  they  may  be  found 
in  your  county,  and  them  safely  keep  in  the  common  jail  of  Arapahoe 
county  for  the  term  of  thirty  days^  so  that  during  the  whole  of  said 
term  you  have  their  bodies  in  accordance  with  the  terms  of  said 
judgment  unless  said  judgment  be  sooner  paid  as  hereon  endorsed. 
And  have  you  this  writ  with  you  returned  endorsed  thereon  in  what 
manner  you  shall  have  executed  the  same  in  ninety  (90)  days  from 
the  date  hereof.^ 

Witness  Elias  J.  Dunlevy,  clerk  of  said  court,  and  the  seal  thereof 
at  Denver  in  said  county  this  2Jtth  day  oi  June,  iS95. 

(seal)  Elias  J,  Dunlevy,  Clerk. 

By  Mrs.  E.  Gartland,  Deputy. 

(Indorsement. )  ^ 

Form  No.  8718. 

(Vt.  Stat.  (1894),  §  5417,  No.  4.)* 
State  of  Vermont.,     \ 
Orange  County,  ss.  ) 

To  any  Sheriff  or  Constable  in  the  State,  or  to  Samuel  Short,  an 
indifferent  person,  Greeting: 

Whereas  John  Doe.,  of  Chelsea,  in  the  county  of  Orange,  creditor, 
by  the  consideration  of  the  County  Court,  held  at  Chelsea,  within  and 
for  the  county  of  Orange,  on  the  eighteenth  day  of  June,  iS97, 
recovered  judgment  agSLinst  Eiehard Koe,  of  Chelsea,  in  the  county  of 

1.  Term  ofimprisonment  shall  be  stated  against  the  body  on  a  judgment  in  an 
in  the  execution,  and  shall  not  exceed  action  founded  on  tort.  Vt.  Stat, 
one  year  in  any  case.  Mills'  Anno.  (1894).  §  1763.  Or  when  judgment  is 
Stat.  Colo.  (1891).  i^  2165.  recovered  in  an  action  for   money  re- 

2.  Retom  Day.  —  All  executions  are  ceived  by  the  defendant  in  a  fiduciary 
returnable  ninety  days  after  date,  capacity,  and  the  court  at  the  time  of 
Mills'  Anno.  Stat.  Colo.  (1891),  §  2538.  its   rendition    so  adjudges.      Vt.   Stat. 

3.  Indorsement.  —  The  sheriff  or  other  (1894),  §  1734.  Or  on  a  judgment  in 
officer  shall  on  receipt  of  the  writ  in-  an  action  founded  on  contract,  if  the 
dorse  thereon  the  hour,  day  of  the  plaintiff,  his  agent  or  attorney  praying 
month  and  year  when  he  received  the  out  the  writ  files  with  the  authority 
same.  Mills'  Anno.  Stat.  Colo.  (1891),  issuing  the  same  an  affidavit  in  the 
§  2538.  form   set   out   supra.    Form    No.   8676. 

4.  Vermont.  —  Execution  may  issue     Vt.  Stat.  (1894),  §  1727. 
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Orange,  debtor,  for  the  sum  of  fifty-ofie  dollars  and  fifty  cents  dam- 
ages (or  debt  and  damages)  and  five  dollars  and  tzvelve  cents  costs  of 
suit,  as  appears  of  record,  whereof  execution  remains  to  be  done;^ 
therefore, 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded that,  of  the  goods,  chattels,  or  lands  of  the  debtor,  within 
your  precinct,  you  cause  to  be  levied,  and  the  same  being  disposed 
of,  as  the  law  directs, ^  paid  and  satisfied  unto  the  said  creditor, 
the  aforesaid  sums,  being  forty  dollars  and  fifty-six  cents  in  the 
whole,  with  sixteen^  cents  more  for  this  writ,  and  thereof  satisfy  your- 
self for  your  own  fees. 

And  for  want  of  goods,  chattels,  or  lands  of  the  debtor  to  be 
shown  to  you,  or  found  within  your  precinct,  to  the  acceptance  of 
the  creditor,  to  satisfy  the  sums  aforesaid,  you  are  commanded  to 
take  the  body  of  the  debtor  and  him  commit  to  the  keeper  of  the 
jail  in  the  county  of  Orange,  within  the  said  jail,  who  is  hereby  com- 
manded to  receive  the  body  of  the  debtor,  and  him  safely  'keep  until 
he  pays  the  full  sums  above  mentioned,  with  your  fees,  or  is  dis- 
charged by  the  creditor,  or  otherwise,  by  order  of  law. 

Fail  not,  but  service  and  return  make  within  sixty^  days  from 
date  hereof. 

Dated  at  Chelsea,  in  the  county  of  Orange,  iht  fifth  day  of  Septem- 
ber, A.  D.  18.97.5 

Jared  Sparks,  Clerk. 

{Certificate.  )^ 


1.  If  part  payment  has  been  made,  in- 
sert at  this  point  the  following  words, 
to  wit:  "  Except  for  the  sum  of  ten  dol- 
lars paid  upon  said  judgment  on  the 
sixth  day  oifuly,  A.  D.  1897."  Vt.  Stat. 
(1894),  §  5417- 

2.  Direction  as  to  Disposal  of  Goods.  — 
If  an  execution  is  given  to  an  officer  to 
serve,  and  in  it  the  usual  direction  to 
the  officer  to  dispose  of  the  goods  as  the 
law  directs  is  omitted,  the  officer  can- 
not, for  this  reason,  refuse  or  neglect 
to  serve  it.  Chase  v.  Plymouth,  20  Vt. 
469. 

3.  The  fee  of  the  county  clerk  for  the 
writ  of  execution  is  sixteen  cents.  Vt. 
Stat.  (1894).  §  5359. 

4.  Betnrn  Day.  —  The  return  day  in 
the  supreme  and  county  courts  is  within 
sixty  days  from  the  date  of  the  writ,  or 
at  the  next  term  of  court;  no  execution 
to  issue  until  twenty-four  hours  after 
the  rising  of  the  court,  except  by  per- 
mission, and  the  name  of  an  attorney 
of  record  for  the  plaintiff,  and  for  the 
defendant,  if  any,  to  be  indorsed  on 
the  execution  by  the  officer  signing  the 
same. 

The  return  day  of  justices'  writs  of 

execution  must  be  within  sixty  days  of 

'  the  date  of  the  writ.     Vt.  Stat.  (1894),  § 


1787.  And  an  execution  returnable  in 
a  number  of  days  differing  from  that 
prescribed  by  statute  is  irregular  and 
void.     Perry  v.  Whipple,  38  Vt.  283. 

6.  When  Issaed.  —  An  execution  m  ust, 
in  default  of  a  valid  reason  for  not  do- 
ing so,  be  issued  within  a  year  and  a 
day  after  the  date  of  judgment,  and 
successive  executions  must  be  issued, 
each  within  a  year  and  a  day  after  the 
issuing  of  the  previous  one.  Perry  v, 
Whipple,  38  Vt.  278. 

6.  Certificate.  —  A  person  shall  not  be 
admitted  to  the  liberties  of  the  jail-yard 
who  is  committed  on  execution  upon 
a  judgment  rendered  in  an  action 
founded  on  tort,  when  the  court  at  the 
time  of  such  judgment  adjudges  that 
the  cause  of  action  arose  from  the  wil- 
ful and  malicious  act  of  the  defendant, 
and  that  the  defendant  ought  to  be  con- 
fined in  close  jail,  and  a  certificate 
thereof  is  stated  in  or  upon  such  exe- 
cution. Vt.  Stat.  (1894),  §  1 751.  The 
certificate  in  such  case  may  be  as  fol- 
lows, to  wit: 

"  I  hereby  certify  that  at  the  time  of 
rendering  the  within  judgment  it  was 
adjudged  by  the  court  that  the  cause  of 
action  on  which  such  judgment  was 
founded  arose    from    the    wilful    and 
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8719. 


(3)  From  Court  of  Common  Pleas. ^ 
(a)  Generally. 

Form  No.  8719.* 

County  of  Philadelphia^  ss. 
The  Commonwealth  of  Pennsylvania^  to  the  Sheriff  of  the  County  of 
Philadelphia^  Greeting: 

We  command  you  that  you  take  Richard  Roe,  defendant,  late  of 
your  county,  if  he  may  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  our  judges  at  our  Court 
of  Common  Pleas,  No.  1,  for  the  county  of  Philadelphia,  at  Phila- 
delphia, there  to  be  held  oh  the  first  Monday  of  November  next,  to 
satisfy  John  Doe,  plaintiff,  two  thousand  dollars  damages,  which  were 
adjudged  to  the  said  plaintiff,  lately  in  our  said  court  before  our 
judges  at  Philadelphia,  in  a  certain  action  of  (^Here  specify  the  action), 
wherein  the  ssad  John  Doe  was  plaintiff,  and  the  said  Richard  Roe, 
defendant;  as  also  thirty  dollars  and  eleven  cents  for  the  costs  and 
charges  by  the  said  plaintiff  about  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  is  convict,  as  appears  of  record,  etc.  And 
that  you  have  then  and  there  this  writ. 


malicious  act  (or  neglect')  of  the  defend- 
ant, and  that  the  court  upon  a  consid- 
eration of  the  facts  considered  that  the 
defendant  ought  to  be  confined  in  close 
jail. 

Calvin  Clark,  Clerk." 
In  the  same  way,  when  execution  is- 
sues on  a  judgment  in  an  action  on  a 
jail  bond,  the  clerk  of  the  court  or  jus- 
tice issuing  the  same  shall  certify  that 
fact  on  the  execution.  Vt.  Stat.  (1894), 
§  1750. 

1.  Ohio.  —  Writ  of  execution  against 
the  person,  in  Ohio,  is  in  form  an  execu- 
tion against  the  property,  with  the  ad- 
dition of  the  following  clause,  to  wit: 
"and  if  sufficient  property  of  said  de- 
fendant subject  to  execution  cannot  be 
found  to  satisfy  the  judgment,  that  you 
arrest  said  defendant  and  commit  him 
to  the  jail  of  the  county  until  he  pays 
said  judgment  or  is  discharged  accord- 
ing to  law."  For  form  of  execution 
against  the  property  see  the  title 
Executions  Against  Property. 

2.  Pennsylvania.  —  The  plaintiff,  in 
every  judgment  which  shall  be  obtained 
in  any  court  of  this  commonwealth  for 
the  recovery  of  money,  may  have 
execution  thereof  against  the  person  of 
the  defendant,  if  such  defendant  have 
neither  personal  nor  real  estate  liable  to 
execution.  Bright.  Pur.  Dig.  (1894),  p. 
830.  §  18. 

A  writ  of  fieri  facias  and  a  writ  of 
capias   ad    satisfaciendum    may   issue 


at  the  same  time  upon  the  judgment. 
Bright.  Pur.  Dig.  Pa.  (1894),  p.  831,  8 
24;  Winder  v.  Smith,  6  W.  &  S,  (Pa.) 
424.  But  no  writ  of  capias  ad  satis- 
faciendum shall  be  executed  where  the 
defendant  has  real  or  personal  estate 
within  the  county  sufficient  to  satisfy 
the  judgment;  and  if  the  defendant 
shall  not  have  sufficient  fully  to  satisfy 
the  judgment  and  costs  of  execution, 
then  said  writ  may  be  executed  for  the 
deficiency  and  for  no  more.  Bright. 
Pur.  Dig.  Pa.  (1894),  p.  831,  §  25. 
Winder  v.  Smith,  6  W,  &  S.  (Pa.) 
424. 

No  person  shall  be  imprisoned  on 
any  civil  process  issuing  out  of  any 
court  of  this  commonwealth  in  any 
suit  or  proceeding  instituted  for  the 
recovery  of  any  money  due  upon  any 
judgment  or  decree  founded  upon  con- 
tract, or  due  upon  any  contract  ex- 
pressed or  implied,  or  for  the  recovery 
of  any  damages  for  the  nonper- 
formance of  any  contract,  excepting  in 
proceedings  as  for  contempt  to  enforce 
civil  remedies,  actions  for  fines  or 
penalties  or  a  promise  to  marry,  on 
moneys  collected  by  any  public  officer, 
or  for  any  misconduct  or  neglect  in 
office,  or  in  any  professional  employ- 
ment. Bright.  Pur.  Dig.  Pa.  (1894),  p. 
831,  §  27. 

3.  The  style  of  process  shall  be  "  The 
Commonwealth  of  Pennsylvania." 
Pa.  Const.,  art.  5,  §  125. 
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Witness,  the  Honorable  John  Marshall,  president  of  our  said  court 
at  Philadelphia,  the  tiventieth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight. 

(seal)  Calvin  Clark,  Prothonotary. 

(3)  On  Appeal  and  Affirmance. 

AFTER    SCIRE  FACIAS  ISSUED. 

Form  No.  8720.' 

Mercer  County,  ss.     The  State  of  New  Jersey,  to  the  Sheriff  of  the 
County  of  Mercer,  Greeting: 

(seal)  Whereas  John  Doe,  lately,  that  is  to  say,  on  the  tenth  day 
of  July,  one  thousand  eight  hundred  and  ninety-seven,  in  the  cowxt  for 
the  trial  of  small  causes,  before  Abraham  Kent,  Esq.,  one  of  the  justices 
of  the  peace  in  and  for  the  county  of  Mercer,  by  the  judgment  of 
said  justice  recovered  against  Richard  Roe  the  sum  oi  forty  dollars 
damages  in  an  action  of  contract,  and  seven  dollars  costs  of  suit,  as 
by  the  transcript  of  the  proceedings  and  judgment  sent  to  our  judges 
at  our  said  Cdurt  of  Common  Pleas  in  and  for  the  county  of  Mercer, 
on  an  appeal  granted  by  the  said  justice  to  the  said  Richard  Roe 
appears;  and  whereas  in  our  said  Court  of  Commoti  Pleas  in  and  for 
the  county  oi  Mercer,  afterwards,  to  wit,  in  the  term  of  September,  in 
the  year  one  thousand  eight  hundred  and  ninety-eight,  the  said  appeal 
was  dismissed  for  want  of  prosecution,  and  the  said  judgment  was  in 
all  things  affirmed,  with  twenty  dollars  costs  of  increase  adjudged  by 
the  said  judges  of  our  said  Court  of  Common  Pleas. 

Therefore,  we  command  you  that  you  take  the  said  Richard  Roe, 
if  he  be  found  in  your  county,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  the  judges  of  our  said  Court  of  Common  Pleas  in 
the  county  aforesaid,  on  the  second  Tuesday  of  October  next,  to  satisfy 
the  said  John  Doe  of  his  damages,  costs  and  interest  aforesaid, 
whereof  the  saXd  Richard  Roe  is  convicted  as  appears  of  record;  and 
also  the  sum  of  ten  dollars,  which  in  our  said  Court  of  Common  Pleas 
before  the  judges  of  our  same  court  were  adjudged  to  the  said  John 
Doe  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided for  his  costs  and  charges  by  him  laid  out,  in  and  about  the 
prosecution  of  our  writ  of  scire  facias  for  having  execution  upon  the 
said  judgment  for  the  damages  and  costs  aforesaid;  and  whereupon 
it  was  considered  in  our  said  Court  of  Common  Pleas  before  the  judges 
of  our  same  court  that  the  said  John  Doe  should  have  his  execution 
against  the  saXA  Richard  Roe,  of  the  damages  and  costs  aforesaid, 
according  to  the  force,  form  and  effect  of  the  said  recovery,  as  also 
appears  of  record;  and  have  you  then  and  there  this  writ. 

Witness,  John  Marshall,  Esq.,  judge  of  our  said  Court  of  Common 
Pleas  of  Trenton  aforesaid  the  twentieth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

1.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  2567,  §  211  et  seq. 
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(f )  On  Appeal  and  Reversal. 

ON  JUDGMENT  FOR  APPELLANT, 

Form  No.  8721.' 

Mercer  County,  ss.     The  State  of  New  Jersey,  to  the  Sheriff  of  the 
County  oi  Mercer,  Greeting: 

(seal)  Whereas  upon  an  appeal  lately  had  and  made  before  our 
Court  of  Common  Pleas,  held  in  and  for  the  county  of  Mercer,  between 
Richard  Roe,  appellant,  ds\.d.  John  Doe,  appellee,  from  the  judgment  of 
Abraham  Kent,  Esq.,  one  of  the  justices  of  the  peace  in  and  for  said 
county  oi  Mercer,  in  an  action  of  contract,  wherein  the  said  justice 
gave  judgment  in  favor  of  the  appellee,  with  costs;  and  whereas,  in  our 
said  court  the  judgment  aforesaid  hath  been  reversed,  vacated  and  set 
aside  and  judgment  given  by  the  said  Court  of  Common  Pleas  before 
the  judges  of  our  same  court  for  ttventy  dollars  damages  for  the  said 
Richard  Roe;  therefore,  we  command  you  that  of  the  goods  and 
chattels  of  the  said  John  Doe,  which  maybe  found  in  your  county  you 
cause  to  be  made  the  aforesaid  sums  of  money,  with  interest  thereon 
from  the  tenth  day  of  September,  one  thousand  eight  hundred  and 
ninety-eight,  and  that  you  have  the  same  before  the  judges  of  our  said 
Court  of  Common  Pleas  at  Trenton  in  the  county  aforesaid,  the  second 
Tuesday  oi  October  next,  to  render  unto  the  ^.^i^x^  Richard  Roe.  But 
for  want  of  sufficient  goods  and  chattels  whereon  to  levy  said  dam- 
ages and  costs  you  are  commanded  to  take  the  body  of  the  said  John 
Doe  and  him  convey  and  deliver  to  the  keeper  of  the  common  jail  of 
the  county  aforesaid,  who  is  hereby  commanded  to  receive  and  keep 
him  in  safe  custody  until  he  shall  be  discharged  therefrom  by  due 
course  of  law;  and  in  what  manner  you  shall  execute  this  writ  make 
known  to  our  judges  aforesaid  at  the  time  and  place  aforesaid. 

Witness,  John  Marshall,  Esq.,  judge  of  our  said  Court  of  Common 
Pleas,  at  Trenton  aforesaid,  the  twentieth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

(4)  From  District  Court.^ 

Form  No.  8722. 

(R.  I.  Gen.  Laws  (1896),  c.  256,  §  14.)* 

The  State  of  Rhode  Island  and  Providence  Plantations. 
(seal)     Kent,  sc.      To  the  sheriff,  his  deputies,  or  to  either  of  the 
town  sergeants  or  constables  in  the  county  of  Kent,  Greeting: 

1.  New fersey. —  Gen.  Stat.  (1895),  p.  be  found  to  satisfy  the  judgment,  that 
2567,  '^iw  et  seq.  you  arrest  said  debtor  and  commit  him 

2.  Kansas,  Nebraska,  Oklahoma  and  Wy-  to  the  jail  of  the  county  until  he  pays 
oming.  —  The  writ  of  execution  against  the  said  judgment,  or  is  discharged  ac- 
the  person  in  these  states  is  in  form  an  cording  to  law."  For  form  of  execu- 
execution  against  the  property,  with  tion  against  the  property  see  the  title 
the  addition  of  the  following  clause,  to  Executions  Against  Property. 

wit:    "And  if  sufficient  property  of  said        3.  Consult,    generally,    the    annota- 
defendant,  subject  to  execution,  cannot     tions  to  Form  No.  8733,  infra. 
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Whereas  John  Doe  of  Cowesett,  at  a  District  Court  holden  at  East 
Greenwich,  did  on  the  tenth  day  of  April,  iS98,  recover  judgment  of 
said  court  against  Richard  Roe  of  East  Greenwich  for  the  sum  of  thirty 
dollars  debt  (or  damages),  and  costs  of  suit  taxed  at  two  dollars  and 
eighty  cents,  as  of  record  of  said  court  doth  appear,  which  sums,  in 
the  whole,  amount  to  thirty-two  dollars  and  eighty  cents,  for  which 
execution  remains  to  be  done:  We  command  you,  therefore,  that 
of  the  goods  and  chattels  and  real  estate  of  the  said  Richard  Roe 
within  your  precinct  you  levy  the  said  sum  of  thirty-two  dollars  and 
eighty  cents,  together  vi'xth  fifteen^  cents  for  this  execution,  as  also  your 
lawful  fees  for  serving  the  same,  and  therewith  satisfy  and  pay  the. 
said  John  Doe;  and  for  want  of  the  goods  and  chattels  and  real 
estate  of  the  said  Richard  Roe  to  be  by  you  found  within  your  pre- 
cinct, to  satisfy  and  pay  the  same  sums  as  aforesaid,  we  command 
you  to  take  the  body  of  the  said  Richard  Roe  into  your  custody,  and 
him  safely  secure  in  our  jail  in  East  Greenwich  until  he  satisfy  and  pay 
the  said  John  Doe  the  sums  aforesaid  and  your  fees,  or  until  he  be  by 
the  said  John  Doe  therefrom  discharged,  or  otherwise  by  order  of  law. 

Hereof  fail  not,  and  make  true  return  of  this  writ  and  of  your 
doings  thereon,  on  the  tenth  day  oi  July,  a.  d.  iS98.^ 

Witness,^  Abraham  Kent,  Esq.,  justice  of  the  District  Court  of  the 
Sixth  judicial  district,  this  thirteenth  day  oi  April,  in  the  year  xW8. 

Jared  Sparks,  Clerk. 

(5)  From  Municipal  Court. 

Form  No.  8723.* 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

(seal)     To  the  Sheriff  of  our  County  of  Suffolk,  or  his  Deputy,  or  any 
Constable  of  the  City  of  Boston,  within  our  said  County,  Greeting: 

y^^ her ediS  John  Doe,  plaintiff,  on  Xhe.  fourteenth  day  oi  April,  i898, 
before  our  justices  of  the  Municipal  Court  of  the  Charlestown  Dis- 
trict, holden  in  said  Charlestown  District,  in  said  city  of  Boston,  within 
and  for  said  county  of  Suffolk,  for  civil  business,  recovered  judgment 
against  Richard  Roe,  defendant,  for  the  sum  of  nine  hundred  eighty- 
one  dollars  and  seventy-five  cents,  debt  or  damage,  and  sixty-two  dol- 
lars and  thirty-four  cents  for  charges  of  suit,  as  to  us  appears  of 
record,  whereof  execution  remains  to  be  done. 

We  command  you,  therefore,  that  of  the  money  of  the  said  defend- 

1.  The  fee  for  the  writ  in  the  district  3.  Teste. —  If  this  writ  is  issued  by  a 
courts  is  fifteen  cents.  R.  I.  Gen.  Laws  district  court  which  has  no  clerk,  then 
(1896),  c.  295,  §  I.  the  form  of  attestation  is  as  follows: 

2.  Betarn  Day.  —  The  return  day  of  a        "  Witness  my  hand  at  East  Greenwich, 
writ  of  execution  issued  by  a  district  this  thirteenth  day  of  April,  in  the  year 
court  shall,  unless  otherwise  specially  189^.  Abraham  Kent, 
provided  in  the  writ,  be  three  months         Justice  of  the  District  Court  of  the 
from  the  date  of  the  writ:  it  must  be                  Sixth  Judicial  District." 
returned   to   the   district    court   which  R.  I.  Gen.  Laws  (1896),  c.  256,  §  14. 
issued  it.     R.   \.  Gen.  Laws  (1896),  c.         4.  Consult,  generally,  the  annotations 
256,  §  7.  to  Form  No.  8726,  infra. 
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ant  or  of  his  goods  or  chattels,  lands  or  tenements,^  within  your  pre- 
cinct, at  the  value  thereof  in  money,  you  cause  to  be  levied,  paid, 
and  satisfied  unto  the  said  plaintiff  the  aforesaid  sums,  being  one  thou- 
sand forty-four  dollars  and  nine  cents  in  the  whole,  together  with  inter- 
est thereon  from  the  said  date;  and  also  that  out  of  the  money,  goods 
or  chattels,  lands  or  tenements^  of  the  said  defendant  you  \evy  twenty-' 
five  cents  more  for  this  writ,  together  with  your  own  fees.  And  for 
want  of  such  money,  goods  or  chattels,  lands  or  tenements  of  the 
said  defendant,  to  be  by  him  shown  unto  you  or  found  within  your 
precinct,  to  the  acceptance  of  the  said  plaintiff  for  satisfying  the 
aforesaid  sums,  together  with  interest  thereon  from  the  said  date, 
"We  command  you  to  take  the  body  of  the  said, defendant  and  him 
commit  unto  our  gaol,  in  Bosioji  aforesaid,  and  we  command  the 
keeper  thereof  accordingly  to  receive  the  said  defendant  into  our 
said  gaol,  and  him  safely  keep  until  he  pay  the  full  sums  above  men- 
tioned, with  your  fees,  or  that  he  be  discharged  by  the  said  plaintiff, 
the  creditor,  or  otherwise  according  to  law.  Hereof  fail  not,  and 
make  return  of  this  writ,  with  your  doings  therein,  unto  our  said 
court,  within  sixty  days  next  coming. 

Witness,  Henry  W.  Bragg,  Esquire,  of  Boston,  in  said  Charlestown 
District,  the  twenty-ninth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight. 

fared  Sparks,  Clerk. 

(6)  From  Superior  Court. 

{a)  Generally. 

Form  No.  8724.* 
In  the  Superior  Court,  City  and  County  of  San  Francisco,  State   of 
California. 

The  People  of  the  State  of  California,"^  to  the  Sheriff  of  the  City  and 
County  of  San  Francisco,^  Greeting: 

1.  When    "Lands    or    Tenements"         Utah.  —  Rev.  Stat.  (1898),  5^  3236. 
Omitted. —  "Executions    issued    by    a  Washington. —  Ballinger's      Anno, 
trial     justice,    or     police    district,     or  Codes  &  Stat.  (1897),  §  5198. 
municipal    court,   for  a  sum  as  dam-        3.  Buns  How.  —  In  some  states  a  writ 
ages   exceeding   twenty    dollars,   shall  of  execution  must  be  issued  in  the  name 
be    so    framed     as    to    direct    a    levy  of  the  people. 

upon  the  lands  and  tenements  of  the  California.  —  Code  Civ.  Proc.  (1S97), 

debtor."     But   if   such    sum   does    not  §  682. 

exceed  twenty  dollars  such  direction  is  Idaho.  — Rev.  Stat.  (1887),  g  4471. 

omitted.      Mass.    Pub.   Stat.   (1882),   c.  While  in  others  it  runs  in  the  name 

I7r,  §  20.  of  the  state. 

2.  If  the  judgment  direct  that  the  de-  Montana. — Code  Civ.  Proc.  (1895), 
fendant  be  arrested,  the  execution  may  §  121 1. 

issue   against  the  person  of  the  judg-  Nevada. — Gen.  Stat.  (1885),  §  3234. 

ment   debtor   after   the    return    of  an  Utah. — Rev.  Stat.  (1898),  3233. 

execution  against  his  property  unsatis-  Washington. —  Ballinger's      Anno. 

fied  in  whole  or  in  part.  Codes  &  Stat.  (1897),  §  5195. 

California.  —  Code  Civ.   Proc.  (1897),  But   if  not  so  issued  is   amendable. 

8684.  Hibberd  v.  Smith,  50  Cal.  211. 

Idaho.  —  Rev.  Stat.  (1887),  §  4473.  4.  How  Directed.  —  The  writ  must  be 

Montana.  —  Code   Civ.    Proc.   (1895),  directed  to  the  sheriff  if  issuing  from  a 

§  1214.  court  of  record. 

988  Volume  7. 


8724. 


EXECUTIONS  AGAINST  PERSON. 


8724. 


Whereas,  on  the  second  day  of  March,  a.  d.  \W8,  John  Doe,  plain- 
tiff, recovered  a  judgment  in  the  Superior  Court,  city  and  county  of 
San  Erancisco,  state  of  California,  against  Richard  Roe,  defendant,  for 
the  sum  of  six  hundred  dollars  damages,  with  interest  thereon,  from 
the  date  thereof,  at  the  rate  of  seven  per  cent,  per  annum,  until  paid, 
together  with  costs  and  disbursements  and  accruing  costs,  amounting 
to  the  sum  oi  fifty  dollars,  as  appears  to  us  of  record.  Whereas  the 
judgment  roll  in  the  action  in  which  said  judgment  was  entered  is 
filed  in  the  clerk's  ofifice  in  said  court,  in  the  city  and  county  of  San 
Erancisco,  and  the  said  judgment  was  docketed  in  said  clerk's  office 
in  said  city  and  county  on  the  day  and  year  last  above  written.^  And 
whereas  an  execution  against  his  property  has  been  returned  unsatis- 
fied, and  the  sum  of  six  hundred  dollars,  with  interest  thereon  as 
aforesaid,  2iX^&  fifty  dollars  costs  as  aforesaid,  is  now  at  the  date  of 
this  writ  actually  due  on  said  judgment. 

Now,  you  the  said  sheriff,  are  hereby  required  to  take  the  body  of 
the  said  Richard  Roe,  and  him  convey  and  deliver  to  the  keeper  of 
the  jail  of  said  city  and  county,  who  is  hereby  required  to  receive  and 
keep  the  said  Richard  Roe  in  said  prison  until  the  aforesaid  sum  and 
all  legal  expenses  be  paid  and  satisfied,  or  until  he  is  discharged 
therefrom  by  due  course  of  law,^  and  make  the  return  of  this  writ 
within  fifteen  days  after  your  receipt  thereof,^  with  what  you  have 
done  indorsed  thereon. 

Witness:  Hon.  John  Marshall,  Presiding  Judge  of  the  Superior 
Court,  City  and  County  of  San  Erancisco,  State  oi  California,  this  fifth 
day  of  April,  a.  d.  i?>98. 


California.  —  Code  Civ.  Proc.  (1897), 
§682. 

Idaho.  — Rew.  Stat.  (1887),  §4471. 
Montana.  —  Code  Civ.  Proc.  (1895),  § 

I2TI. 

Nevada.  —  Gen.  Stat.  (1885),  §  3234. 

Uiak.—K&v.  Stat.  (1898),  ^  3233. 

fVashin°ton.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5195. 

But  if  not  so  directed  is  amendable. 
Hibberd  v.  Smith,  50  Cal.  511. 

1.  Description  of  Judgment  —  Gen- 
erally. —  The  writ  must  intelligibly  re- 
fer to  the  judgment,  stating  the  court, 
the  county  where  the  judgment  roll  is 
filed,  and  if  it  be  for  money  the 
amount  thereof,  and  the  amount  act- 
ually due  thereon. 

California.  —  Code  Civ.  Proc.  (1897), 
§682. 

Idaho.  —  Rev.  Stat.  (1887),  §  4471. 

Montana.  —  Code  Civ.  Proc.  (1895), 
§  1211. 

Nevada.  —  Gen.  Stat.  (1885),  §  3234. 

Utah.  —  Rev.  Stat.  (1898),  §  3233. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5195. 

Error  in  Date  of  fudgment.  —  If  the 
judgment    is   correctly   described   and 


clearly  identified,  the  officer  is  justified 
in  executing  it,  although  the  date  on 
which  the  judgment  was  rendered  is 
recited  incorrectly.  Franklin  v.  Merida, 
50  Cal.  289. 

2.  Conuuand  to  Sheriff  or  Constable. — 
When  the  execution  is  against  the  per- 
son of  the  judgment  debtor,  the  sheriff 
or  constable  should  be  commanded  to 
arrest  such  debtor  and  commit  him  to 
the  jail  of  the  county  until  he  pay  the 
judgment  with  interest  or  be  discharged 
according  to  law.  Cal.  Code  Civ. 
Proc.  (1897),  §  682,  subs.  3.  And  see 
list  of  statutes  cited  supra,  note  2, 
p.  988. 

3.  When  Betomable.  —  The  execution 
may  be  made  returnable  at  any  time, 
not  less  than  ten  nor  more  than  sixty 
days  after  its  receipt  by  the  sheriff. 

California.  —  Code  Civ.  Proc.  (1897), 
§683. 

Idaho.—  Rev.  Stat.  (1887),  §  4472. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1213. 

Nevada.  —  Gen.  Stat.  (1885).  ^  3236. 

Utah.—K&\.  Stat.  (1898).  §  3235. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5197. 
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Attest  mv  hand  and  seal  of  said  court,  the  day  and  year  last  above 
written. 

(seal)i  Calvin  Clark,  Clerk.* 

Form  No.  8725. 

(Conn.  Gen.  Stat.  (1888),  ^  1155.)^ 

To  the  sheriff  of  the  county  of  Tolland,  his  deputy,  or  either  con- 
stable in  the  town  of  Tolland  in  said  county,  Greeting:* 

Whereas  John  Doe^  of  the  town  and  county  of  Tolland  recovered 
judgment  on  the  eighth  day  of  April,  A.  d.  xW8,  against  Richard  Roe 
of  said  town  of  Tolland,  before  the  Superior  Court,  holden  at  Tolland, 
within  said  county  on  the  first  Tuesday  of  April,^  for  the  sum  of 
fifteen  hundred  dollars  and  fifty  cents,  debt  (or  damages),  and  sixteen 
dollars  and  forty-two  cents  costs  of  suit,  as  appears  of  record, 
whereof  execution  remains  to  be  done:' 

These  are  therefore  by  authority  of  the  State  of  Connecticut,  to 
command  you,  that  of  the  goods  or  lands  of  the  said  Richard  Roe 
within  your  precincts  you  cause  to  be  levied,  and  (the  same  being 
disposed  of,  or  appraised,  as  the  laws  directs)  paid  and  satisfied  unto 
the  said  Johti  Doe,  the  aforesaid  sums,  \)€\x\^  fifteen  hundred  and  six- 
teen dollars  and  ninety-two  cents,  in  the  whole,  with  interest  on  the 
amount  of  said  judgment  from  its  date,  namely,  the  eighth  day  of 


1.  Seal,  —  The  writ  must  be  sealed 
with  the  seal  of  the  court.  Cal.  Code 
Civ.  Proc.  (1897),  §  682.  And  see  also 
list  of  statutes  cited  supra,  note  2, 
p.  988  . 

In  Hunt  V.  Loucks,  38  Cal.  372,  it  is 
said  that  the  omission  of  the  seal  would 
probably  render  the  execution  void. 

2.  Signature.  —  The  execution  must 
be  subscribed  by  the  clerk  of  the  court. 
Cal.  Code  Civ.  Proc.  (1897),  g  682.  And 
see  also  list  of  statutes  cited  supra,  note 
2,  p.  988. 

3.  Connecticut.  —  If  personal  estate  of 
the  debtor  sufficient  to  satisfy  the  debt 
and  charges  cannot  be  found,  and  the 
creditor  shall  not  agree  to  take  the 
debtor's  lands,  the  officer  shall  levy 
the  execution  on  the  body  of  the  debtor, 
unless  exempted  by  law  from  imprison- 
ment on  said  execution,  and  commit 
him  to  the  jail  of  the  county  in  which 
the  execution  is  levied,  where  he  shall 
remain  till  he  pay  the  debt  and  the 
lawful  fees  and  charges,  or  be  dis- 
charged in  due  course  of  law.  Gen. 
Stat.  (1888),  ^  1 179.  No  execution  is- 
sued in  an  action  founded  on  contract 
merely,  expressed  or  implied,  shall  be 
levied  on  the  body  of  the  debtor,  except 
in  actions  founded  on  promises  to 
marry,  or  misconduct  or  neglect  in  any 
office  or  professional  employment,  or 
in  actions  instituted  against   a  public 


officer,  trustee  or  person  acting  in  a 
fiduciary  capacity  to  recover  moneys 
received  by  him;  nor  shall  any  execu- 
tion issued  for  costs  in  an  action  for 
summary  process  be  levied  on  the  body 
of  the  defendant.  Gen.  Stat.  (1888), 
§1181. 

4.  Direction.  —  Execution  may  be 
directed  to  any  proper  officer.  Conn. 
Gen.  Stat.  (1888),  §  1156. 

6.  Description  of  Plaintiff.  —  Where 
judgment  is  in  favor  of  the  plaintiff"  as 
administrator,  an  execution  running  in 
his  favor  personally  is  bad  in  form  and 
void.  The  judgment  should  be  com- 
manded to  be  satisfied  "  unto  fohn 
Doe,  as  administrator,"  etc.  Palmer 
V.  Palmer,  2  Conn.  462. 

6.  Term  of  Court.  —  The  description, 
in  an  execution,  of  the  term  of  court  at 
which  the  judgment  was  rendered, 
should  designate  it  by  the  first  day  of 
that  term  and  not  by  the  actual  date 
of  rendition.  Cutler  v.  Wadsworth,  7 
Conn.  6. 

7.  Second  Execution.  —  If  the  first  exe- 
cution issued  is  defective  and  is  not 
levied,  a  second  execution  may  be 
levied  and  no  mention  of  the  first  need 
be  made  therein.  Even  if  the  first  exe- 
cution is  not  entirely  void,  no  mention 
need  be  made  in  the  second  that  it  is 
an  alias.  Woods  v.  Brzezinski,  57 
Conn.  471. 
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April.,  iB98,  to  the  time  when  this  execution  is  satisfied,  with  twenty- 
five  cents  more  for  this  writ,  and  thereof  also  to  satisfy  yourself  for 
your  own  fees.  And  for  want  of  such  goods  of  the  said  Richard  Roe., 
to  be  by  him  shown  unto  you,  or  found  within  your  precincts,  to  the 
acceptance  of  the  said  John  Doe.,  for  satisfying  said  sums,  you  are 
hereby  commanded  to  take  the  body  of  the  said  Richard  Roe.,  and 
him  commit  unto  the  keeper  of  the  jail  in  Tolland  in  said  county, 
within  said  prison;  who  is  likewise  hereby  commanded  to  receive  the 
said  Richard  Roe,  and  him  safely  keep,  until  he  pay  unto  the  said 
John  Doe  the  full  sums  above  mentioned,  and  be  by  him  released, 
and  also  satisfy  your  fees. 

Hereof  fail  not,  and  make  due  return^  of  this  writ,  with  your  doings 
therein. 

Dated  at  Tolland.,  the  twentieth  day  of  April,  a.  d.  iZ98. 

Jared  Sparks,  Clerk. 

Form  No.  8726.' 

Commonwealth  of  Massachusetts. 
Middlesex,  ss. 
To  the  Sheriffs  of  our  several  Counties  or  their  Deputies,^ 

(seal)  Greeting: 

Whereas  y(!7A«  N.  Roberts^  of  Boston  in  our  county  of  Suffolk,  by 

the  consideration  of  our  justices  of  our  Superior  Court,  holden  at 

Lowell  for  and  within  our  county  of  Middlesex  aforesaid,  on  the  first 

Monday  of  September  last,  to  wit,  on  the  fourteenth  day  of  October,^ 

1.  Betnm  Day.  —  All  executions  shall  Where  one  of  the  plaintiffs  in  a  suit  dies 
be  made  returnable  within  sixty  days,  after  judgment  in  their  favor,  the  execu- 
or  to  the  next  court  in  case  sixty  days  tion  may  issue  in  the  name  of  all  the 
are  remaining  between  the  next  court  plaintiffs,  or  the  death  may  be  suggested 
and  the  date  of  the  execution,  at  the  upon  the  record  and  execution  issued 
election  of  him  who  prays  out  the  same,  in  the  name  of  the  survivors.  Cush- 
Conn.  Gen.  Stat.  (1888),  §  1156.  man    v.    Carpenter,    8    Cush.   (Mass.) 

In  Keyes   v.  Chapman,  5   Conn.  169,  388. 

it   was  held    that    where    a    judgment  Where  an  execution  does  not  follow 

creditor  took  out  an   execution  return-  the  judgment  in  that   it  is  in   favor  of 

able    "within   sixty    days,"    he    might  "^<?orf^  Z".  Z^^w-fy,  special  administrator 

alter  it  before  service  so  as  to  make  it  of  the  estate  of  Sarah  Borden,"  instead 

returnable   to    the    next  court,  without  of  "Ccv^r^if  Z".  Z'^twj',  administrator  with 

applying  either  to  clerk  or  court.  the   will  annexed,"    etc.,   the  defect  is 

2.  Massachusetts. — This  form  is  copied  formal  and  amendable.  Dewey  v. 
from  the  original  papers  in  Stevens  v.  Peeler,  161  Mass.  135. 

Roberts,   121   Mass.   555.     As  to  when         5.  Date  of  Jadgment.  —  The  warrant  or 

the  execution  may  be  levied  on  the  body,  execution  issued  on  a  judgment  for  the 

see  supra,  note  i.  p.  955.  payment  of  money  shall  specify  the  day 

3.  Amending  Address.  —  Where  an  upon  which  judgment  is  rendered,  and 
execution  is  directed  only  "to  the  sheriff  shall  require  the  collection  or  satisfac- 
of  the  county  of  Worcester  or  his  dep-  tion  thereof  with  interest  from  the  day 
uty,"  and  yet  is  such  that  it  could  law-  of  its  rendition.  Mass.  Pub.  Stat, 
fully  be  served  by  a  constable,  the  (1882),  c.  171,  §  8.  And  no  execution 
creditor's  attorney  may  himself  add  to  can  be  issued  within  twenty-four  hours 
the  direction  "  or  to  the  constables  of  after  the  entry  of  judgment,  and  no 
the  town  of  Millbury"  without  vitiating  original  execution  can  be  issued  unless 
the  execution.  Blanchard  v.  Waters,  within  one  year  after  the  parly  is  en- 
10  Met.  (Mass.)  185.  titled  to  sue  out  the  same.     Mass.  Pub. 

4.  Description    of    Party    Plaintiff,    —  Stat.  (1882),  c.  171,  §§  15,  16. 
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A.  D.  187 [5],^  recovered  judgment  against  George  Ta/t^  of  Townsend 
for  the  sum  of  one  thousand  forty-two  dollars  diViA  fifty  cents,  damage, 
and  twenty-two  dollars  and  eighty-one  cents,  cost  of  suit,  as  to  us 
appears  of  record,  whereof  execution  remains  to  be  done: 

We  command  you,  therefore,  that  of  the  goods,  chattels,  or  lands  ^ 
of  the  said  judgment  debtor,  within  your  precinct,  you  cause  to  be  paid 
and  satisfied  unto  the  said  judgment  creditor,  at  the  value  thereof  in 
money,  the  aforesaid  sums,  being  %lfi65.31  in  the  whole,  with  interest 
thereon  from  said  day  of  the  rendition  of  said  judgment,  and  with 
twenty-five  cents  more  for  this  writ,  and  thereof  also  to  satisfy  yourself 
for  your  own  fees ;  and  for  want  of  goods,*  chattels,  or  lands  of  the  said 
judgment  debtor,  to  be  by  him  shown  unto  you,  or  found  within  your 
precinct,  to  the  acceptance  of  the  said  judgment  creditor  to  satisfy 
the  sums  aforesaid,  with  interest  as  aforesaid,  we  command  you  to 
take  the  body  of  the  said  judgment  debtor,  and  him  commit  unto 
either  of  our  jails  within  your  precinct,  and  detain  in  your  custody 
within  either  of  our  said  jails  in  your  precinct,  until  he  pay  the  full 
sums  above  mentioned,  with  interest,  and  with  your  fees,  or  that  he 
be  discharged  by  the  said  judgment  creditor,  or  otherwise,  by  order 
of  law. 

Hereof  fail  not,  and  make  return  of  this  writ,  with  your  doings 
therein,  into  our  said  Superior  Court,  at  our  clerk's  office  in  Cam- 
bridge., within  our  county  of  Middlesex  aforesaid,  in  sixty  ^  days  from 
date  of  this  writ. 

Witness,  Lincoln  F.  Brigham,  Esq.,  at  Cambridge,  the  twenty-first 
day  of  October.,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-three. 

Theo.  C.  Hurd,  Clerk. 
Form  No.  8727.* 
Mecklenburg  County.  In  the  Superior  Court. 

John  Doe,  plaintiff,        ) 

against  >-  Execution, 

Richard  Roe,  defendant.  ) 

1.  In  the  original  execution  the  figure  required  by  law.  Lewis  z/.  Norton,  164 
"  3  "  was  omitted  by  a  clerical  error,  but     Mass.  209. 

this  was  held  not  to  vitiate  the  execu-  4.  "For  Want  of  Goods."  —  As  to  the 
tion.    Stevens f.  Roberts,  121  Mass.  555.     effect   of   these    words,    see    Dooley    v. 

2.  Parties  Defendant.  —  An  execution     Cotton,  3  Gray  (.Mass.)  496. 

for    costs,    issued    upon    a    judgment  6.  Eetnrn  Day. —  Although  all  execu- 

against  an   administrator,    is   properly  tions  must  be  made  returnable  in  sixty 

issued   against   him   personally,   under  days,  yet  an  execution  may  properly  be 

Mass.  Pub.  Stat.  (i882\  c.  166,  §  8;  Gibbs  returned    in   fact  earlier  and   an  alias 

V.  Taylor,  143  Mass.  187.  issued.     Chesebro  v.  Barme,  163  Mass. 

3.  Lands  —  Includes     IVhat.   —  The  79. 

word  "lands"   embraces  any   interest  ^.  North  Carolina. — Clark's  Code  Civ. 

therein  which  the  law  authorizes  to  be  Proc.  (1891),    §§   447,  448;     Code   Civ. 

taken.     Holmes  v.  Jordan,  163  Mass.  Proc,  §§  260,  261. 

147.  North  Dakota.  —  Rev.   Codes  (1895), 

Deputy  Sheriff  must  Levy.  — Where  it  §§  5504,  5505.     For  the  formal  parts  of 

is  necessary  to  levy  upon  land  by  sale,  an  execution,  generally,  in  this  slate, 

the  execution  must  be  committed  to  a  see  the  title  Executions  Against  Prop- 

deputy  sheriff  and  not  to  a  constable,  erty. 

for  the  latter  has  no  official  status  in  South    Carolina.  —  Code    Civ.    Proc. 

posting  notices  in  adjoining  towns  as  (1893),    §§   307,    308.      For   the   formal 
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The  State  of  North  Carolina,  to  the  Sheriff  ^  of  Mecklenburg  County ,2 
Greeting: 


parts  of  an  execution  generally,  in  this 
state,  see  the  title  Executions  Against 
Property. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  5115,  5ti6.  For  the  formal 
parts  of  an  execution,  generally,  in  this 
state,  see  the  title  Executions  Against 
Property. 

IVisconsin. — Stat.  (1898),  §  2973.  For 
the  formal  parts  of  an  execution,  gener- 
ally, in  this  state,  see  the  title  Execu- 
tions Against  Property. 

Grounds  for  issaance  are  enumerated 
in  the  statute: 

North  Carolina.  —  Clark's  Code  Civ. 
Proc.  N.  Car.  (1891),  §  447;  Code  Civ. 
Proc,  §  260;  Laws  (1891),  c.  541. 

North  Dakota.  —  Rev.    Codes   (1895), 

§5504- 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §307. 

South  Dakota.  —  Dak.    Comp.    Laws 

(1887),  §5115- 

Wisconsin.  —  Stat.  (1898),  §  2973. 

Clark's  Code  Civ.  Proc  N.  Car.  (1891), 
§  447,  providing  for  arrest  of  defendants 
under  execution,  contemplates  three 
causes  of  action :  (i)  Where  the  cause  of 
action  is  not  set  forth  in  the  complaint. 
(2)  Where  the  cause  is  set  forth  in  the 
complaint,  but  is  only  collateral  and 
extrinsic  to  the  plaintiff's  cause  of 
action.  (3)  Where  the  cause  set  forth 
in  the  complaint  is  essential  to  plain- 
tiflf's  claim. 

In  cases  within  the  first  class,  defend- 
ant can  be  arrested  only  by  an  order 
founded  upon  a  sufficient  affidavit  set- 
ting forth  the  sources  of  the  informa- 
tion, when  it  is  based  upon  information 
and  belief.  In  cases  of  the  second  class, 
the  statement  of  the  cause  of  arrest  in 
the  complaint  will  answer  in  place  of 
an  affidavit,  but  the  statement  must  be 
as  explicit  as  if  set  forth  in  an  affidavit 
and  properly  verified;  and  an  order  of 
arrest,  before  execution,  must  have  been 
made.  In  the  third  class,  no  affidavit 
for  an  order  of  arrest  is  needed,  and 
no  such  order  is  required  before  execu- 
tion may  be  issued  against  the  person, 
if  the  complaint  was  duly  verified;  but 
verification  on  information  and  belief 
will  not  answer  unless  it  gives  the 
sources  of  information.  State  w.  Foote, 
83  N.  Car.  102. 

Affidavit  and  order  of  arrest  in  the 
court  of  the  magistrate  should  be 
docketed   with   the  judgment,  where  a 


docketed  judgment  is  relied  upon  for 
the  issuance  of  an  execution  against 
the  person.  McAden  v.  Banister,  63 
N.  Car.  478. 

For  forms  of  affidavits  and  orders  of 
arrest  on  mesne  process  in  civil  cases 
see  the  title  Arrest  in  Civil  Actions, 
vol.  2,  p.  117. 

Execution  against  the  person  cannot 
issue  where  a  defendant  in  an  action 
for  debt  was  arrested  upon  an  affidavit 
charging  fraud  in  concealment  of  his 
property,  which  allegation  having  been 
denied  by  the  answer,  and  the  judg- 
ment was  entered  in  these  words:  "  By 
consent,  judgment  for  the  debt  only; 
the  issue  of  fraud  not  tried."  Claflin  v. 
Underwood,  75  N.  Car.  485. 

An  execution  against  the  person 
cannot,  generally,  issue  upon  a  judg- 
ment based  on  an  action  upon  several 
causes  combined,  where  either  of  such 
causes  is  one  which  would  not  au- 
thorize such  an  execution.  But  a 
verdict  which  clearly  shows  that  it 
was  rendered  upon  one  cause  of  action 
in  the  complaint  which  combined  sev- 
eral, which  cause  of  action  was  one 
authorizing  the  issuance  of  an  exe- 
cution against  the  person,  justifies  the 
issuance  of  such  an  execution.  Horman 
V.  Sherin,  (S.  Dak.)  65  N.  W.  Rep.  434. 

Wis.  Stat.  (1898),  4^  2973,  relating  to 
execution  against  the  person,  has  been 
held  not  to  apply  to  the  supreme  court. 
Medcraft  v.  Dartt,  67  Wis.  115. 

New  execution  against  the  body  or  an 
execution  against  the  property  may  be 
issued,  where  the  judgment  debtor 
has  escaped  after  once  being  taken 
upon  an  execution  against  the  person, 
in  like  manner  as  if  the  body  of  the 
prisoner  had  never  been  taken  in  exe- 
cution.    Wis.  Stat.  (1898),  §  2974. 

Upon  application  of  plaintiff,  the  clerk 
of  the  court  must  issue,  in  proper 
cases,  an  execution  against  the  person, 
under  Clark's  Code  Civ.  Proc.  N.  Car. 
(1891),  §§  442,  447,  448.  Kinney  v. 
Laughenour,  97  N.  Car.  325. 

1.  To  Whom  Directed.  —  Must  be 
directed  to  the  sheriff  or  coroner  when 
the  sheriff  is  a  party  interested.  Clark's 
Code  Civ.  Proc.  N.  Car.  (1891),  55  448; 
N.  Car.  Code  Civ.  Proc,  ^  261. 

2.  To  What  County  Issuable.  —  May  be 
issued  to  any  county  within  the  state. 
Clark's  Code  Civ.  Proc.  N.  Car.  (1891), 
§  447;  N.  Car.  Code  Civ.  Proc.,^  260. 


7  E.  of  F.  P.— 63. 
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Whereas,  judgment  1  was  rendered  on  t\\Q  fifth  day  of  October,  iS98, 
in  an  action  between  yohn  Doe,  plaintiff,  and  Richard  Roe,  defendant, 
in  favor  of  said  plaintiff  and  against  the  said  defendant, ^  for  the  sum 
oi  five  hundred  dollars,^  as  appears  by  the  judgment  roll  filed  in  the 
office  of  the  clerk  of  said  court; 

And  whereas,  the  said  judgment  was  docketed  in  this  county  on 
the  fifth  day  of  October,  iS98,^  and  the  sum  of  five  hundred  dollars  is 
now  due  thereon,  with  interest  on  four  hundred  doWars  from  the  fifth 
day  of  October,  iS98;^  And  whereas,  an  execution  against  the  prop- 
erty of  the  said  Richard  Roe  has  been  duly  issued  to  you  and  returned 
unsatisfied:^ 

You  are  therefore  commanded  to  arrest  the  said  Richard  Roe, 
and  commit  him  to  the  jail  of  your  county  until  he  shall  pay  the  said 
judgment,  or  be  discharged  according  to  law,  ^  and  return  this  execu- 


1.  Judgment,  Generally. —  Must  intel- 
ligibly refer  to  the  judgment.  Clark's 
Code  Civ.  Proc.  N.  Car.  (1891),  §448; 
N.  Car.  Code  Civ.  Proc,  §  261. 

2.  Names  of  the  parties  to  the  judg- 
ment must  be  stated.  Clark's  Code 
Civ.  Proc.  N.  Car.  (rSgi),  §  448;  N.  Car. 
Code  Civ.  Proc,  §  261. 

3.  Amount  of  judgment,  if  it  be  for 
money,  must  be  stated.  Clark's  Code 
Civ.  Proc  N.  Car.  (1891),  §  448;  N. 
Car.  Code  Civ.  Proc,  §  261. 

4.  Name  of  the  county  where  the  judg- 
ment roil  and  transcript  is  filed  must 
be  stated.  Clark's  Code  Civ.  Proc.  N. 
Car.  (1891),  §  448;  N.  Car.  Code  Civ. 
Proc,  §  261. 

5.  Amount  actually  due  upon  the  judg- 
ment at  the  time  of  the  docketing  in 
the  county  to  which  the  execution  is 
issued  must  be  stated.  Clark's  Code 
Civ.  Proc.  N.  Car.  (1891),  §  448;  N. 
Car.  Code  Civ.  Proc,  §  261. 

6.  Betum  of  execution  against  property 
unsatisfied  in  whole  or  in  part  is  neces- 
sary to  authorize  the  issuance  of  an 
execution  against  the  person  in  an  ac- 
tion in  which  the  defendant  might  have 
been  arrested  on  mesne  process. 

North  Carolina. — Clark's  Code  Civ. 
Proc  (1891),  §  447;  Code  Civ.  Proc,  § 
260. 

North   Dakota.  -  Rev.  Codes  (1895), 

§  5504. 

South  Carolina. — Code  Civ.  Proc. 
(1893),  §  307. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  ^  5115. 

Wisconsin. — Stat.  (i8g8),  §  2973. 

Execution  against  the  person  may 
issue  upon  a  judgment  in  an  action  for 
conversion,  where  an  execution  against 
the  property  has  been  returned  unsatis- 
fied.    Matter  of  Mowry,  12  Wis.  52. 


7.  Commanding  Part.  —  Shall  require 
the  officer,  substantially  as  follows:  To 
arrest  the  judgment  debtor  and  com- 
mit him  to  the  jail  of  the  county  until 
he  shall  pay  the  judgment  or  be  dis- 
charged according  to  law. 

North  Carolina. — Clark's  Code  Civ. 
Proc  (1891),  §  448;  Code  Civ.  Proc,  § 
261;  Kinney  z/.Laughenour,  97  N.  Car. 
325;  State  7'.  Foote,  83  N.  Car.  102. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5505. 

South  Carolina. —  Code  Civ.  Proc. 
(1893),  §308. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5116. 

Wisconsin.  — Stat.  (1898).  §  2969. 

Defective   Execution.  —  In    Kinney   v. 
Laughenour,  97  N.  Car.  325,  the  execu- 
tion was  as  follows: 
''Davidson  County  —  Superior  CovltX.. 

D,  F.  Kinney,  plaintiff, 

against 

P.F.Laughenhour,  defendant. 

The  State  of  North  Carolina, 

To  the  Shefiff  of  Yadkin  County  — 
Greeting: 

Whereas,  judgment  was  rendered  on 
the  yth  day  of  September,  i8<?5-,  in  an 
action  between  D.  F.  Kinney,  as  plain- 
tiff, and  P.  F.  Laughenour,  as  defend- 
ant, in  favor  of  said  plaintiff,  and 
against  the  said  defendant,  for  the  sum 
of  two  hundred  dollars  as  damages,  and 
two  hundred  and  sixty-one  and  2^-100 
dollars  as  cost,  as  appears  by  the  judg- 
ment roll  filed  in  the  office  of  the  clerk  of 
said  Court;  And  whereas,  the  said  judg- 
ment was  docketed  in  this  county  on  the 
yth  day  of  September,  \%8^\  and  the  sum 
of  two  hundred  dollars  as  damages,  and 
$26i.2j  as  cost  are  now  due  thereon, 
with  interest  on  t7vo  hundred  dollars 
from   the  yth   day  of  September,   iSSj; 


Execu- 
tion. 
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tion  before   our  said  court  ^  at  the  Court-house  in  Charlotte   on    the 
second  Monday  after  the  first  Monday  in  March  next?' 

Issued  the  third  dsiy  of  February^  i899.^ 

(seal)*  Catvm  Clark, 

Clerk  Superior  Court,  Mecklenburg  County.* 

(J>)  For  Alimony. 

Form  No.  8728.* 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

To  the  Sheriffs  of  our  several  Counties,  or  their  Deputies,  or  any 
Constable  of  our  City  oi  Boston,  Greeting: 
(seal)  Whereas  Jessie  A.  Bailey,  of  Boston,  within  our  county  of 
Suffolk,  libellant,  by  the  consideration  of  our  justices  of  our  Superior 
Court,  holden  at  Boston,  for  and  within  our  county  of  Suffolk,  aforesaid, 
to  wit,  on  the  ninth  day  oi  May,  a.  d.  i89^,  recovered  judgment  by  a 
decree  in  a  libel  for  divorce,  whereby  Edivard  E.  Bailey,  of  said  Bos- 
ton, the  libellee,  was  ordered  to  pay  to  said  libellant  the  sum  oi  five 
dollars  per  week,  as  alimony,  until  the  further  order  of  the  court, 
and  whereas,  on  motion  of  said  libellant,  execution  was  ordered  for 
the  amount  appearing  to  be  due  upon  March  1,  \W5,  to  wit,  for  the 
sum  of  ninety-seven  dollars,  as  to  us  appears  of  record,  whereof  exe- 
cution remains  to  be  done. 


And  whereas,  an  execution  against  the 
property  of  the  said  P.  F.  Laughenour 
has  been  duly  issued  to  you  and  re- 
turned unsatisfied: 

You  are  therefore  commanded  to  ar- 
rest the  said  P.  F.  Laughenour,  the 
defendant  herein,  and  have  his  body 
before  said  Court,  at  its  next  term,  to 
be  held  for  the  county  of  Davidson,  at 
the  court-house  in  Lexington,  on  the  ist 
Monday  in  March,  \Z8b.  Herein  fail 
not,  and  have  you  then  and  there  this 
writ. 

Issued  the  14th  day  oijanuary,  \%86. 
C.  F.  Lowe, 
Clerk  Superior  Court,  Davidson 
County." 

This  execution  was  held  to  be  insuf- 
ficient for  the. reason  that  it  ought  to 
have  commanded  the  sheriff,  as  directed 
by  N.  Car.  Code  (1883),  §  448,  subd.  3, 
to  arrest  the  defendant  "and  commit 
him  to  the  jail  of  the  county  until  he 
shall  pay  the  judgment  or  be  discharged 
according  to  law  "  {distinguishing  Hous- 
ton V.  Walsh,  79  N.  Car.  35). 

1.  To  Whom  Betornable.  —  Must  be 
returned  to  the  court  from  which  it 
issued.  Clark's  Code  Civ.  Proc.  N. 
Car.  (1891).  §444;  Laws  (1872),  c.  74;  § 
1;  Laws  (1881),  c.  75. 

2.  Time  When  Rettiriiable.  —  Shall  be 
returnable  to  the  term  of  the  court  next 
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alter  that    from  which   it    bears   teste. 
Clark's  Code  Civ.  Proc.  N.  Car.  (1891), 

§449- 

Return  may  be  made  upon  any  day 
of  the  term  to  which  the  writ  is  re- 
turnable unless  the  sherilf,  for  cause,  is 
ruled  to  return  it  on  some  particular 
day.  Person  v.  Newsom,  87  N.  Car. 
142;  Ledbetter  v.  Arledge,  8  Jones  L. 
(53  N.  Car.)  475. 

3.  Teste.  —  All  executions  shall  be 
tested  as  of  the  term  next  before  the 
date  on  which  they  were  issued.  Clark's 
Code  Civ.  Proc.  N.  Car.  (1891),  g  449. 
But  the  provision  requiring  the  teste 
of  an  execution  to  be  as  of  the  term 
next  before  the  day  on  which  it  is 
issued  has  been  held  to  be  merely 
directory.  Bryan  v.  Hubbs,  69  X.  Car. 
423;  Williams  v.  Weaver,  94  N.  Car.  134. 

4.  SeaL  —  Must  be  sealed  with  the 
seal  of  the  clerk's  court  when  the  writ 
runs  out  of  his  county.  Clark's  Code 
Civ.  Proc.  N.  Car.  (1891).  §  442;  N. 
Car.  Code  Civ.  Proc,  §  258. 

6.  Must  be  subscribed  by  the  clerk. 
Clark's  Code  Civ.  Proc.  N.  Car.  (^1891), 
SsJ  442,  448;  N.  Car.  Code  Civ.  Proc, 
§§  258,  261. 

6.  This  form  is  copied  from  the  origi- 
nal papers  in  Bailey  v.  Bailey,  166 
Mass.  226.  Consult,  generally,  the  an- 
notations to  Form  No.  8726,  supra. 
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We  command  you,  therefore,  that  of  the  goods,  chattels  or  lands 
of  the  said  judgment  debtor,  within  your  precinct,  you  cause  to  be 
paid  and  satisfied  unto  the  said  judgment  creditor  at  the  value  thereof 
in  money,  the  aforesaid  sums,  being  ninety-seVen  dollars  in  the  whole, 
and  thereof  also  to  satisfy  yourself  for  your  own  fees;  and  for  want 
of  goods,  chattels  or  lands  of  the  said  judgment  debtor  to  be  by  him 
shown  unto  you,  or  found  within  your  precinct  to  the  acceptance  of 
the  said  judgment  creditor,  to  satisfy  the  sum  aforesaid  with  interest 
as  aforesaid,  we  command  you  to  take  the  body^  of  the  said  judg- 
ment debtor,  and  him  commit  unto  your  jail  in  Boston^  in  our  county 
of  Suffolk,  or  any  jail,  in  your  precinct  aforesaid,  and  detain  in  your 
custody  within  our  said  jail,  until  he  pay  the  full  sums  above  men- 
tioned, with  your  fees,  or  that  he  be  discharged  by  the  said  judgment 
creditor  or  otherwise,  by  order  of  law.  Hereof  fail  not  and  make 
return  of  this  writ,  with  your  ddings  therein,  into  the  clerk's  office  of 
our  said  Superior  Court,  at  Boston,  within  our  county  of  Suffolk^ 
aforesaid,  in  sixty  days  after  the  date  hereof. 

Witness,  Albert  Mason,  Esquire,  zX.  Boston,  the  seventh  ddiy  oi  March, 
in  the  year  of  our  Llord  one  thousand  eight  hundred  and  ninety-five. 

Henry  E.  Bellew,  Assistant  Clerk. 

(7)  From  Supreme  Court.^ 
{a)  In  General. 

Form  No.  8729. 

(N.  H.  Pub.  Stat.  (1891),  c.  231,  §  ii.)^ 
The  State  of  New  Hampshire. 

1.  On  an  execution  for  arrears  of  even  though  the  defendant  agreed  that 
alimony,  arrest  is  authorized  without  the  judgment  should  remain  ih  force 
any  affidavit  and  without  annexing  any  and  another  execution  might  issue 
magisterial  certificate  to  the  execution,  against  him.  Green  z/.  Young,  (Buffalo 
Bailey  v.  Bailey,  166  Mass.  226.  Super.   Ct.)  21   N.  Y.  Supp.  255;    N.  Y. 

2.  Subsequent  Execution  Against  Per-  Code  Civ.  Proc,  §  1494  (Birds.  Rev. 
son  —  In     Case   of  Escape.  —  If  a  judg-  Stat.  (1896),  p.  II58,  g  135). 

ment  debtor  escapes  after  having  been  A  new  writ  must  be  issued  when  the 

taken  by  virtue  of  an  execution  against  judgment  defendant  was  properly  dis- 

his  person,  he  may  be  retaken  b}^  virtue  charged   under   a    previous    writ,  even 

of  a  new  execution   against  his  person,  though   on    appeal   the   order  vacating 

N.   Y.   Code  Civ.    Proc,  §  1492  (Birds,  the  previous  writ  was  reversed.     Carri- 

Rev.  Stat.  (1896),  p.  1158,  §  133);  Mum-  gan   v.   Washburn,   k8  Civ.   Proc.  Rep. 

ford  V.  Armstrong,  4  Cow.  (N.  Y.)  553.  (N.  Y.  City  Ct.)  79. 

Where  a  judgment  debtor  remains  in  Simultaneous  Executions  Against  Person 
<rMj/£7</vby  virtue  of  an  execution  against  and  Property.  —  An  execution  against 
his  person,  another  execution  cannot  be  the  person  of  the  judgment  debtor  can- 
issued  in  the  same  action  against  his  not  be  issued  without  leave  of  court 
person  or  his  property  except  in  a  case  while  an  execution  against  his  property 
specially  prescribed  by  law.  N.  Y.  issued  in  the  same  action  remains  un- 
Code  Civ.  Proc,  §  1491  (Birds.  Rev.  returned,  and  vice  versa.  N.  Y.  Code 
Stat.  (1896),  p.  1157' §  132).  Civ.    Proc.   §    1490  (Birds.    Rev.  Stat. 

Where  judgment   debtor    7uas    released  (1896),  p.  II57.  §  I3l)- 

from   execution   against  his  person  by  3.  New    Hampshire.  —  As     to    when 

the  plaintiff's  direction  and  payment  of  execution  cannot  run  against  the  body 

part  of  the  judgment,  second  execution  and  when  an  affidavit  is  necessary,  see 

against   the   person    cannot  be  issued,  N.  H.  Pub.  Stat.  (1891),  c.  221. 
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Merrimack,  ss. 

To  the  sheriff  of  any  county  or  his  deputy: 

(seal)i  Whereas,  John  Doe,  of  Andov'er,  by  the  consideration  of 
our  justices  of  our  Supreme  Court,  holden  at  Concord,  in  said  county 
of  Merrimack,  on  the  first  Tuesday  of  April,  i898,  recovered  judg- 
ment against  Richard  Roe,  of  Concord,  for  the  sum  of  two  hundred 
dollars, 2  and  costs  taxed  at  eight  dollars  and  forty-two  cents,  as 
appears  of  record,  whereof  execution  remains  to  be  done.  We 
command  you,  therefore,  that  of  the  goods,  chattels,  or  lands  of  the 
said  debtor,  in  your  precinct,  you  cause  to  be  levied  or  paid  to  the 
said  creditor  the  aforesaid  sums,  with  lawful  interest  thereon,  and 
seventeen  cents  more  for  this  writ  and  your  own  fees,  and  in  default 
thereof  to  arrest  the  said  debtor  and  commit  him  to  jail;  and  the 
keeper  of  such  jail  is  required  to  detain  him  in  custody  until  he  pays 
the  same,  with  your  fees,  or  until  he  is  discharged  by  the  creditor, 
or  otherwise,  according  to  law;  and  make  return  of  this  writ,  with 
your  doings  thereon,  to  said  court,  to  be  holden^  at  Concord,  in  said 
county,  upon  xS\t.  first  Tuesday  of  October,  i898. 

Witness,  John  Marshall,  Esquire,  the  twenty-fifth  day  of  May, 
1^8.* 

Jared  Sparks,  Clerk. 

Form  No.  8730.* 


1.  Seal.  —  An  execution  not  under 
seal  is  void.  Hutchins  v.  Edson,  i 
N.  H.  139. 

2.  Mistake  in  Amount.  —  If  an  execu- 
tion correctly  recites  the  judgment,  it 
is  not  rendered  void  by  a  mistake  of 
the  clerk  in  adding  the  amount  of  dam- 
ages and  the  amount  of  costs.  Avery 
V.  Bowman,  40  N.  H.  453. 

3.  Eettirn  Day.  —  Executions  issued 
by  the  supreme  court  may  be  made  re- 
turnable at  the  .next  regular  term,  if 
within  six  months;  otherwise  within 
six  months  of  their  date,  but  the  court 
may,  on  motion,  order  an  execution  to 
be  made  returnable  at  a  term  or  time 
subsequent  to  the  next  regular  term, 
and  any  justice  of  the  supreme  court, 
on  application  and  notice  to  the  debtor, 
may  in  vacation  order  the  return  day 
of  an  execution  issued  by  the  court  to 
be  changed  to  a  subsequent  term  or 
time,  which  order  shall  be  recorded 
upon  the  clerk's  record  of  the  judg- 
ment and  execution.  N.  H.  Pub. 
Stat.  (1891),  c.  231,  §g2,  3. 

Executions  issued  by  police  and  jus- 
tice's courts  shall  be  made  returnable 
within  sixty  days  from  their  date.  N. 
H.  Pub.  Stat.  (1891),  c.  231.  §  5. 

4.  Time  for  Isstiing  Execution.  —  Exe- 
cutions  may  be  issued  at  any  time 
within  two  years  after  judgment  ren- 
dered, or   after  the   return   day  of  the 


former  execution.  N.  H.  Pub.  Stat. 
(i8gi),  c.  231,  §  6.  But  none  shall  be 
issued  until  twenty-four  hours  after 
judgment  rendered.  N.  H.  Pub.  Stat. 
(1891),  c.  231,  §  I. 

5.  AVw  York.  — Code  Civ.  Proc,  § 
1372  (Birds.  Rev.  Stat.  (1S96),  p.  1133, 
§  11),  §§  1487-1495  (Birds.  Rev.  Stat. 
(1896),  p.  1157,  §  128  ft  scq.). 

Upon  What  Judgments  may  Issue. — 
Where  a  judgment  can  be  enforced  by 
execution,  as  prescribed  by  N.  Y.  Code 
Civ.  Proc,  ^  1240  (Birds.  Rev.  Stat. 
(1896),  p.  1731,  §  40),  execution  against 
the  person  of  t!ie  judgment  debtor  may 
be  issued  thereupon,  subject  to  the  ex- 
ception specified  in  N.  Y.  Code  Civ. 
Proc,  §  1488,  as  amended  hsivis  (1879), 
c.  542  (Birds.  Rev.  Stat.  (1896).  p.  1157, 
§   129'),  in  either  of  the  following  cases: 

1.  Where  plaintiff's  right  to  arrest 
the  defendant  depends  upon  the  nature 
of  the  action. 

2.  In  any  other  cases  where  an  or- 
der of  arrest  has  been  granted  and  exe- 
cution in  the  action,  and,  if  it  was 
executed  against  the  judgment  debtor, 
where  it  has  not  been  vacated.  N. 
Y.  Code  Civ.  Proc,  §  1487,  as  amended 
Laws  (1879),  c.  542  (Birds.  Rev.  Stat. 
(1896).  p.  1 1 57.  §  128). 

For  grounds  for  issuing  an  execution 
against  a  person  see  8  Encycl.  of  Pi. 
and  Pr.  620  et  seq. 
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The  People  of  the  State  of  New  York,  to  the  Sheriff^  of  the  County 


Execution  against  the  person  of  the 
judgment  debtor  has  been  held  to  be 
properly  issuable  upon  judgments  in 
the  following  cases: 

For  costs  in  an  action,  the  gravamen 
of  which  is  fraud,  within  the  meaning 
of  N.  Y.  Code  Civ.  Proc,  §  549,  subs.  2. 
Finkemaur  v.  Dempsey,  8  Civ.  Proc. 
Rep.  (N.  Y.  C.  PI.)  418. 

In  an  action  for  criminal  conversa- 
tion. Delamaterz'.  Russell,  4  How.  Pr. 
(N.  Y.  Supreme  Ct.)  234. 

In  an  action  for  debt  fraudulently 
contracted,  where  the  order  of  arrest 
has  been  granted  under  N.  Y.  Code,  § 
179,  without  the  record  showing  the 
defendant's  liability  to  arrest.  Corwin 
V.  Freeland,  6  N.  Y.  560  (reversing  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  241).  To 
the  same  effect  also  Barker  v.  Russell, 
II  Barb.  (N.  Y.)  303;  Fassett  v.  Tall- 
madge,  37  Barb.  (N.  Y.)  436;  People  v. 
Carpenter,  46  Barb.  (N.  Y.)  619. 

In  an  action  for  misfeasance  or  mal- 
feasance. Keeler  v.  Clark,  18  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  155. 

In  an  action  for  money  converted  by 
one  in  a  fiduciary  relation.  Roeber  v. 
Dawson,  22  Abb.  N.  Cas.  (N.  Y.  City 
Ct.)  73;  Segelken  v.  Meyer,  94  N.  Y. 
474.  See  also  Prouty  v.  Swift,  51  N.  Y. 
594,  where  the  facts  were  held  not  to 
bring  the  case  within  the  "  fiduciary 
capacity  "  mentioned  in  the  statute. 

In  an  action  for  personal  injuries 
caused  by  defendant's  negligence.  Rit- 
terman  v.  Ropes,  52  N.  Y.  Super.  Ct. 
236  {construing  N.  Y.  Code  Civ.  Proc, 

§  1487). 

In  an  action  for  wilfyl  and  wrongful 
injury  to  plaintiff's  property,  and  for 
wrongfully  and  wilfully  depriving 
plaintiff  of  the  use  of  certain  parts 
thereof.    Niverz/.  Niver,  43  Barb.  (N.  Y.) 

4". 

In  an  action  fof  wrongful  conversion 
of  property.  Lembke's  Case,  il  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  72 
{distinguishing  Wood  v.  Henry,  40 
N.  Y.  124);  Richtmeyer  v.  Remsen, 
38  N.  Y,  206;  O'Shea  v.  Kohn,  38 
Hun  (N.  Y.)  149. 

In  an  action  for  wrong  done  to  plain- 
tiff's property  by  defendant's  malicious 
acts.  People  v.  Fargo,  4  N.  Y.  App. 
Div.  544. 

In  an  action  to  set  aside  a  conveyance 
on  account  of  fraud,  where  the  judg- 
ment vacated  the  conveyance  and 
awarded  costs  to  the  plaintiff.     Smith 


V.  Duffy,  37  Hun  (N.  Y.)  506;  N.  Y. 
Code  Civ.  Proc,  §  549,  subs.  4. 

See  also  Bull  v.  Melliss,  13  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  241;  Pam  v.  Vil- 
mar,  52  How.  Pr.  (N.  Y.  Supreme  Ct.) 
238;  Atocha  V.  Garcia,  24  How.  Pr.  (N. 
Y.  Super.  Ct.)  186;  Cheney  «».  Garbutt, 
5  How.  Pr.  (N.  Y.  Supreme  Ct.)  467; 
Gridley  v.  McCumber,  5  How.  Pr.  (N. 
Y.  Supreme  Ct.)  414;  Lockwood  v.  Van 
Slyke,  18  How.  Pr.  (N.  Y.  Supreme  Ct.) 
45;  j^tna  Ins.  Co.  v.  Shuler,  28  Hun 
(N.  Y.)  338;  Gibbs  v.  Hichborn,  12  Hun 
(N.  Y.)  480;  Graves  v.  Waite,  59  N.  Y, 
156  {distinguishing  Ross  v.  Mather,  51 
N.  Y.  108;  Degraw  v.  Elmore,  50  N.  Y. 
i);  People  v.  Fargo,  4  N.  Y.  App. 
Div.  544  {appro7iing  and  distinguishing 
Niver  v.  Niver,  19  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  14). 

In  Chemung  County  v.  Harvey,  39 
How.  Pr.  (N.  Y.  Supreme  Ct.)  191,  it 
was  held  that  the  "  Act  relating  to 
sale  of  intoxicating  liquors,"  passed 
April  II,  1870,  did  not  deprive  the 
commissioners  of  the  board  of  excise  of 
the  power  of  issuing  an  execution 
against  the  person,  where  the  execution 
had  been  returned  unsatisfied  against 
the  property  on  a  judgment  for  a  pen- 
alty under  that  act. 

Execution  against  the  person  of  the 
judgment  debtor  was  held  not  to  be  is- 
'suable  in  the  following  cases:  Pam  v. 
Vilmar,  52  How.  Pr.  (N,  Y.  Supreme 
Ct.)  238;  Miller  v.  Scherder,  2  N.  Y. 
262. 

Prior  order  of  arrest  when  necessary 
to  entitle  party  to  an  execution  against 
the  person,  see  8  Encycl.  of  PI.  and 
Pr.  620  et  seq.  See  also  the  following 
cases:  Elwood  v.  Gardner,  45  N.  Y.  349; 
Chapin  v.  Foster,  loi  N.  Y.  i;  Woodz/. 
Henry,  40  N.  Y.  124;  Ginochio  v.  Figari, 
4  E.  D.  Smith  (N.  Y.)  227. 

In  an  action  on  a  contract,  where  no 
order  of  arrest  has  been  obtained,  no 
execution  against  the  person  can  issue. 
Sherwood  v.  Pierce,  50  N.  Y.  Super.  Ct. 
378  {citing  Greentree  v.  Rosenstock,  61 
N.  Y.  583;  Wood  V.  Henry,  40  N.  Y. 
124);  Kedenburgh  v.  Morgan,  4  Bosw, 
(N.  Y.)  646;  Field  v,  Morse,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.;  47. 

1.  Direction,  —  Must  be  directed  to  the 
sheriff  unless  he  is  a  party  interested, 
in  which  case  it  may  be  directed  to  the 
coroner,  and  when  directed  to  the  coro- 
ner should  be  as  prescribed  by  N.  Y. 
Code   Civ.   Proc,  §§   172,    173  (Birds. 


998 


Volume  7. 


8730. 


EXECUTTONS  AGAINST  PERSON. 


8730. 


of  Suffolk,'^  Greeting: 
Whereas  judgment^  was  rendered  on  the  fifth  day  of  October,  one 
thousand  eight  hundred  and  ninety-eight,"^  in  an  action  in  the  Supreme 
Court,*  between  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  in 
favor  of  the  said  John  Doe  against  the  said  Richard  Roe,^  for  the 
sum  of  one  thousand  dollars,^  as  appears  to  us  by  the  judgment  roll, 
filed  in  the  oflfice  of  the  clerk  of  the  county  of  Suffolk;"^  and  whereas 
the  said  judgment  was  docketed  in  your  county  on  the  fifth  day  of 
October,  in  the  year  one  thousand  eight  hundred  and   ninety-eight,^ 


Rev.  Stat.  (i8q6),  p.  642,  §§  i,  2);  but 
the  court  may,  in  its  discretion,  order 
an  execution  issued  on  a  judgment 
rendered  against  a  sheriff,  either  alone 
or  with  another,  to  be  directed  to  a  per- 
son designated  in  such  order,  which 
person  must  be  of  full  age,  a  resident 
of  the  state,  and  not  a  party  to  or  in- 
terested in  the  action.  N.  Y.  Code  Civ. 
Proc,  S  1362  (Birds.  Rev.  Stat.  (1896), 
p.  1131,  §  I). 

1,  To  What  Connty  Issued.  —  An  exe- 
cution against  a  person  may  be  issued 
to  any  county,  irrespective  of  the  county 
where  the  judgment  is  docketed.  N. 
Y.  Code  Civ.  Proc.  ?-  1365  (Birds.  Rev. 
Stat.  (1896).  p.  1132,  §  4). 

Execution  against  the  person  may 
issue  to  any  county  in  a  proper  case 
upon  the  return  of  an  execution  against 
the  property  unsatisfied  in  the  county 
in  which  the  judgmeht  debtor  resides, 
without  redocketing  the  judgment  in 
the  other  county.  Segelke  v.  Finan, 
22  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
458. 

Another  execution  against  the  person 
of  a  judgment  debtor  cannot  be  issued 
to  any  county  where  the  defendant  is 
already  in  the  custody  of  the  sheriff  on 
execution.  Noe  v.  Christie,  15  Abb. 
Pr.  N.  S.  (N.  Y.  Super.  Ct.)  346,  46 
H'jw    Pr.  (N.  Y.)496. 

2.  Judgment,  Generally.  —  The  execu- 
tion must  intelligibly  describe  the  judg- 
ment. N.  Y.  Code  Civ.  Proc,  §  1366 
(Birds  Rev.  Stat.  (1896),  p.  1132,  §  5). 
And  must  conform  to  the  judgment  and 
be  warranted  by  it.  Farmers',  etc., 
Nat.  Bank  v.  Crane,  15  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  434;  National  Park 
Bank  v.  Salomon,  17  Civ.  Proc.  Rep. 
(N.  Y.  Supreme  Ct.)8. 

It  is  not  necessary,  in  an  execution 
against  the  body,  to  recite  the  facts 
which  authorized  the  arrest.  Hutchin- 
son V.  Brand,  9  N.  Y.  209;  Fake  v. 
Edgerton,  5  Duer  (N.  Y.)  681. 

An  execution  against  the  person, 
otherwise  regular  but  not  showing  on 


its  face  that  it  was  issued  in  the  action 
in  which  the  defendant  was  liable  to 
imprisonment,  may  be  aided  by  refer- 
ence to  the  judgment.  FuUerton  v. 
Fitzgerald,  18  Barb.  (N.  Y.)  441.  But 
it  must  clearly  appear  from  the  record 
and  pleadings  that  the  action  was  one 
in  which  such  an  execution  was  au- 
thorized by  statute.  Neftel  v.  Light- 
stone,  77  N.  Y.  96. 

In  Crosby  v.  Root,  19  Misc.  Rep. 
(N.  Y.  City  Ct.)  359,  it  was  held  that 
an  execution  against  the  person  might 
be  sustained  although  the  judgment 
upon  which  it  was  issued  had  been 
irregularly  entered. 

3.  Time  when  judgement  was  rendered 
must  be  stated.  \.  Y.  Code  Civ.  Proc, 
§  1366  (Birds.  Rev.  Stat.  (1896),  p.  1132, 

is). 

4.  Cotirt  in  which  judgment  was  ren- 
dered must  be  designated.  N.  Y.  Code 
Civ.  Proc,  «^  1366  (Birds.  Rev.  Stat. 
(1896),  p.  1132,  §  5). 

5.  Names  of  parties  against  whom  and 
in  whose  favor  judgment  was  ren- 
dered must  be  stated.  N.  Y.  Code 
Civ.  Proc,  §  1366  (Birds.  Rev.  Stat. 
(1896),  p.  1 132,  §  5). 

6.  Sum  recovered  or  directed  to  be 
paid  must  be  specified  in  the  writ  when 
issued  on  a  monev  judgment.  N.  Y. 
Code  Civ.  Proc,  ^  1368  (Birds.  Rev. 
Stat.  (1896),  p.  1132,  g  7). 

7.  Name  of  county  in  which  judgment 
roll  is  filed  must  be  stated,  if  the  judg- 
ment was  rendered  in  the  supreme 
court.  N.  Y.  Code  Civ.  Proc,  §  1366 
(Birds.   Rev.   Stat.   (1896),  p.  1132,  g  5). 

8.  Docketing  Judgment.  —  An  execu- 
tion against  the  person,  issued  on  a 
judgment  recovered  in  New  York 
county,  need  not  state  that  the  judg- 
ment had  been  docketed  in  Kings 
county,  to  which  county  the  execu- 
tion against  the  property  had  been  is- 
sued and  returned  unsatisfied,  Kings 
county  being  the  residence  of  the  jtidg- 
ment  defendant.  O'Shea  v.  Kohn,  38 
Hun  (N.  Y.)  149. 
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and  the  sum  of  OTie  thousand  ^oWzx's,,'^  with  interest  from  Xht.  fifth  day 
of  October,  iS98,^  is  now  actually  due  thereon;  and  whereas  an  execu- 
tion against  the  property  of  the  judgment  debtor  has  been  duly  issued 
to  the  sheriff  of  the  county  of  Suffolk,  the  county  where  the  said 
judgment  debtor  resides,  and  returned  unsatisfied  i^  Therefore  we 
command  you,  that  you  arrest  the  judgment  debtor*  and  commit  him 


1.  Sum  actually  due  when  issued  must 
be  stated  in  the  body  of  the  writ,  when 
issued  on  a  money  judgment.  N.  Y. 
Code  Civ.  Proc,  §  1368  (Birds.  Rev. 
Stat.  (1896),  p.  1 132,  §  7). 

2.  Interest  may  be  specified,  when  is- 
sued on  a  money  judgment.  N.  Y. 
Code  Civ.  Proc,  |  1368  (Birds.  Rev. 
Stat.  (1896),  p.  1 132,  §  7). 

3.  Eeturn  of  Execution  Against  Prop- 
erty—  Generally. —  Except  where  the 
writ  may  be  issued  without  previous 
issuing  and  return  of  an  execution 
against  property,  it  must  recite  the  is- 
suing and  return  of  such  an  execution, 
specifying  the  county  to  which  it  was 
issued.  N.  Y.  Code  Civ.  Proc,  ^^  1372 
(Birds.  Rev.  Stat.  (1896),  p.  1133,  § 
II). 

Unless  the  judgment  debtor  is  act- 
ually confined,  without  having  been 
admitted  to  the  liberties  of  the  jail,  by 
virtue  of  an  execution  against  his  per- 
son issued  in  another  action,  or  of  an 
order  of  arrest,  or  a  surrender  by  his 
bail  in  the  same  action,  execution 
against  his  person  cannot  be  issued 
until  an  execution  against  his  property 
has  been  returned  wholly  or  partly  un- 
satisfied. N.  Y.  Code  Civ.  Proc,  § 
1489  (Birds.  Rev.  Stat.  (1896),  p.  115 7, 
§130). 

Otherwise  the  execution  against  the 
person  is  void.  People'  v.  Reilly,  58 
How.  Pr.  (N.  Y.  Supreme  Ct.)  218; 
People  V.  Seaton,  25  Hun  (N.  Y.)  305; 
Walker  v.  Isaacs,  36  Hun  (N.  Y.)  233; 
New  York  Guaranty,  etc.,  Co.  v.  Rob- 
erts, 43  N.  Y.  Super.  Ct.  551;  Noe  v. 
Christie,  15  Abb.  Pr.  N.  S.  (N.  Y. 
Super.  Ct.)  346;  Bergman  v.  Noble,  45 
Hun  (N.  Y.)  133  {following  Fischer  v. 
Laugbein,  103  N.  Y.  84;  distinguishing 
Marks  v.  Townsend.  97  N.  Y.  590). 

County  of  fudgment  Debtor's  Residence. 
—  If  judgment  debtor  is  a  resident  of 
the  state,  execution  against  his  property 
must  have  been  issued  to  the  county 
where  he  resides.  N.  Y.  Code  Civ. 
Proc,  §  1489  (Birds,  Rev.  Stat.  (1896), 
p.  I '57,  §  130). 

Recitals  Concerning.  —  Need  not  spe- 
cifically describe  the  execution  against 
the  property  which  previously  issued. 


The  Steamship  Richmond  Hill  Co,  v. 
Seager,  31  N.  Y.»App.  Div.  288. 

A  mistake  in  the  description  of  the 
execution  against  the  debtor's  property 
in  an  execution  against  his  person  will 
not  invalidate  the  latter  execution. 
The  Steamship  Richmond  Hill  Co.  v. 
Seager,  31  N.  Y.  App.  Div.  288. 

Reciting  that  "an  execution  against 
the  property  of  the  judgment  debtor 
has  been  duly  issued  to  the  sheriff  of 
the  county  where  the  said  judgment 
debtor  resides  and  returned  unsatis- 
fied "  was  questioned  as  to  being  suffi- 
cient as  a  recital  in  the  execution 
against  the  person.  Walker  v.  Isaacs; 
36  Hun  (N.  Y.)  233. 

A  recital  as  to  the  execution  against 
the  property  that  it  had  been  issued  to 
"  the  proper  county  "  and  returned  un- 
satisfied is  not  sufficient.  The  county 
should  be  specified  by  name.  People 
V.  Reilly,  58  How.  Pr.  (N.  Y.  Supreme 
Ct.)2i8. 

But  it  has  been  held  that  the  execu- 
tion may  be  amended  where  the  defect 
is  merely  in  failing  to  specify  the  name 
of  the  county  to  which  the  execution 
against  the  property  had  been  issued 
and  returned  unsatisfied.  Walker  v. 
Isaacs,  36  Hun  (N.  Y.)  233. 

To  support  an  execution  against  the 
person  upon  a  judgment  rendered  in 
New  York  county,  it  was  not  necessary 
to  state  that  an  execution  against  the 
property  had  previously  issued  to  the 
sheriff  of  New  York  county,  where  it 
stated  that  such  an  execution  had  issued 
to  the  sheriff  of  Kings  county.  Kings 
county  being  the  residence  of  the  judg- 
ment defendant.  O'Shea  v.  Kohn,  38 
Hun  (N.  Y.)  149  {distinguishing  Noe  v. 
Christie,  15  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  346;  People  V.  Reilly,  58  How.  Pr. 
(N.  Y.  Supreme  Ct.)  218). 

Judgment  debtor  can  waive  issuance  and 
return  of  execution  against  the  prop- 
erty. New  York  Guaranty,  etc.,  Co.  v. 
Roberts,  43  N.  Y.  Super.  Ct.  551. 

4.  Against  Whom  Is&ued  —  Generally. 
—  See  N.  Y.  Code  Civ.  Proc,  §  1487, 
as  amended  Laws  (1879),  c  542  (Birds. 
Rev.  Stat.  (1896),  p.  1157,  §  128). 

Against  Assignor.  —  May  issue   upon 
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to  the  jail  of  your  county,  until  he  pay  the  said  judgment,  or  be  dis- 


a  j  udgment  for  a  tort  for  the  full  amount 
of  the  judgment  against  the  judgment 
debtor  who  has  assigned  part  of  the 
judgment.  Dougherty  v.  Gardner,  58 
How.  Pr.  (N.  Y.  Supreme  Ct.)  284. 

Against  Attorney.  —  May  issue  upon 
a  judgment  against  an  attorney  for  re- 
ceiving money  of  his  client  which  he 
has  failed  to  pay  over  to  her  without 
an  order  of  arrest  having  first  been 
granted.  Gross  v.  Graves,  2  Robt.  (N. 
■  Y.)  707. 

But  in  Humphrey  v.  Gumming,  5 
Wend.  (N.  Y.)  90,  it  was  held  that  an 
attorney  actually  in  attendance  on  court 
for  the  purpose  of  making  a  special 
motion  could  not,  during  such  attend- 
ance, be  arrested  on  a  capias  ad  satis- 
faciendum. 

Against  guardian  is  proper  in  an  action 
by  an  infant  to  recover  damages  for  an 
injury  alleged  to  have  been  sustained 
in  consequence  of  defendant's  negli- 
gence, the  judgment  being  for  the  de- 
fendant and  against  the  guardian  ad 
litem  for  costs,  and  no  leave  of  court  is 
necessary  to  issue  such  an  execution. 
Miller  z/.  Woodhead,  52  Hun(N.  Y.)  127. 

Against  One  of  Several  Defendants.  — 
In  Whitman  v.  James,  10  Daly  (N.  Y.) 
490,  62  How.  Pr.  (X.  Y.)  132,  it  was 
held  that  where  in  an  action  against 
joint  debtors  an  order  of  arrest  has  been 
granted  and  executed  against  one  of 
them,  and  the  judgment  has  been  re- 
covered against  all  of  them,  an  execu- 
tion issued  against  the  property  of  all 
has  been  returned  unsatisfied,  an  execu- 
tion against  the  person  of  the  defendant 
who  was  arrested  is  not  irregular  for 
the  reason  that  it  does  not  run  in  form 
against  all  of  the  defendants.  The 
execution  in  this  casa  was  as  follows: 
"The  People  of  the  State  of  jVew  York 
to  th2  Sheriff  of'  the  County  of 
iVeTo  York,  greeting: 

Wh3reas  judgment  was  rendered  on 
the  ffth  day  of  April,  one  thousand 
eight  hundred  and  eighty-one,  in  an  ac- 
tion in  the  Court  of  Common  Pleas  for 
the  City  and  County  of  New  York,  be- 
twe2n  Alfred  Whitman  and  Edmund  S. 
Whitman,  plaintiffs,  a^nd  John  D.James 
and  Janes  G.  Wilson,  defendants,  in 
favor  of  the  said  plaintiffs,  against  the 
said  defendants,  for  the  sum  of  three 
hundred  and  seventy-seven  ji-ioo  dol- 
lars, as  appears  to  us  by  the  judgment 
roll  filed  in  the  office  of  the  clerk  of 
said  court: 


And  whereas  a  transcript  of  said 
judgment  was  filed,  and  said  judgment 
was  docketed  in  your  county  on  the 
fifth  day  of  April,  in  the  year  one  thou- 
sand eight  hundred  and  eighty-one,  and 
the  sum  of  three  hundred  and  seventy- 
seven  ^j-joo  dollars  is  now  actually  due 
thereon: 

And  whereas  an  execution  against 
the  joint  and  separate  personal  and 
joint  and  separate  real  property  of  the 
judgment  debtors  has  been  duly  issued 
to  the  sheriff  of  the  County  of  N^e^a 
York,  where  they  reside,  and  returned 
unsatisfied: 

And  whereas  the  defendant yi?A«  D. 
James  has  been  arrested  in  said  action, 
and  the  order  for  said  arrest  has  not 
been  vacated: 

Therefore,  we  command  you,  that 
you  arrest  the  said  judgment  debtor 
John  D.James  and  commit  him  to  the 
jail  of  your  county,  until  he  shall  pay 
the  said  judgment  or  be  discharged  ac- 
cording to  law,  and  return  this  execu- 
tion within  sixty  days  after  its  receipt 
by  you,  to  the  cleric  of  the  Court  0/ 
Common  Pleas  for  the  City  and  County 
of  A^ew  York. 

Witness,  Hon.  Charles  H.  Van  Brunt, 
Justice  of  our  said  court,  at  New  York 
City,  the  eleventh  day  oi  June,  iSSi. 
Forbes  ^  Sage, 

Plaintiffs'  Attorneys, 
i6j  Broadway, 

AVic  York  City." 

Against  Plaintiff^.  —  Is  proper  on  a 
judgment  against  plaintiff  for  costs  in 
an  action  in  which,  had  he  prevailed, 
he  would  have  been  entitled  to  an  exe- 
cution against  the  person  of  the  defend- 
ant. Brown  jy.  Brockett,55  How.  Pr.  (N. 
Y.  Herkimer  County  Ct.)  32;  Longue- 
mare  v.  Nichols,  17  Civ.  Proc.  Rep. 
(N.  Y.  City  Ct.)  107;  Philbrook  v.  Kel- 
logg, 21  Hun  (N.  Y.)  238;  Miller  v. 
Scherder,  2  N.  Y.  262. 

But  see  Purchase  v.  Bellows,  23  How. 
Pr.  (N.  Y.  Super.  Ct.)  421;  Hovey  v. 
Starr,  42  Barb.  (N.  Y.)  435,  holding 
that  an  execution  against  the  person 
could  not  issue  against  a  married 
woman  plaintiff,  on  a  judgment  ren- 
dered against  her  for  costs  in  an  action 
for  the  conversion  of  personal  property. 

Against  Woman. — Cannot  be  issued 
against  the  person  of  a  woman  unless 
an  order  of  arrest  has  been  granted, 
executed  in  the  action,  and,  if  it  was 
executed  against  the  judgment  debtor, 
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charged  according  to  law,^  and  return  this  execution  within  sixty^, 
days  after  its  receipt  by  you  to  the  clerk  of  the  county  of  Suffolk? 

Witness,  Honorable  Wilmot  M.  Smith,  justice  of  our  said  court  at 
Riverhead,  tho.  fifth  day  of  December,  one  thousand  eight  hundred  and 
ninety-eight.^ 

,         ^^5  Oliver  Ellsworth,  Plaintiff's  Attorney, 

y^"^^^)  Riverhead,  Suffolk  County,  N.  y.« 

(^Indorsement.y 


has  not  been  vacated.  N.  Y.  Code  Civ. 
Proc,  §  1488,  as  amended  Laws  (1879), 
c.  542  (Birds.  Rev.  Stat.  (i8g6),  p.  1157, 
§  129).  See  also  Hovey  v.  Starr,  42 
Barb.  (N.  Y.)  435- 

1.  Commanding  Part.  —  Must  sub- 
stantially require  the  sheriff  to  arrest 
the  judgment  debtor  and  commit  him  to 
the  jail  of  the  county  until  he  pays  the 
judgment  or  is  discharged  according 
to  law.  N.  Y.  Code  Civ.  Proc,  §  1372 
(Birds.  Rev.  Stat.  (1896),  p.  1133,  §  11). 

The  omission  of  the  words  "to  be 
discharged  "  before  the  words  "  accord- 
ing to  law "  do  not  affect  the  man- 
datory character  of  the  execution,  so 
far  as  the  sheriff  is  concerned.  Hutch- 
inson V.  Brand,  9  N.  Y.  208. 

2.  When  Beturnable.  —  Must  require 
sheriff  to  return  writ  to  proper  clerk 
within  sixty  days  after  receipt  thereof. 
N.  Y.  Code  Civ.  Proc,  §  1366  (Birds. 
Rev.  Stat.  (1896),  p.  1132,  §  5). 

Omitting  statement  of  the  time  within 
which  execution  is  to  be  returned  is 
an  amendable  irregularity.  Douglas 
V.  Haberstro,  88  N.  Y.  611;  Wright  v. 
Nostrand,  94  N.  Y.  611. 

In  Fake  v.  Edgerton,  5  Duer  (N.  Y.) 
681,  it  was  held  that  executions,  to  be 
valid,  need  not  state  the  time  and  place 
of  their  return. 

3.  To'  Whom  Beturnable.  —  Except  as 
prescribed  in  N.  Y.  Code  Civ.  Proc,  § 
1367,  writ  must  be  made  returnable  to 
the  clerk  with  whom  the  judgment  roll 
is  filed.  N.  Y.  Code  Civ.  Proc,  §  1366 
(Birds.  Rev.   Stat.  (1896),  p.  1132,  §  5). 

4.  Teste.  —  Execution  is  valid  without 
any  teste;  so  held  in  People  57.  Van  Hoe- 
sen,  62  How.  Pr.  (N.  Y.  Cortland  County 
Ct.)  76. 

Omitting  the  name  of  the  court  or 
judge  in  the  teste  of  an  execution  is  an 
amendable  irregularity.  Douglas  v. 
Haberstro,  88  N.  Y.  611;  Wright  v. 
Nostrand,  94  N.  Y.  31. 

Time  of  Issuance.  —  The  execution 
must  be  issued  within  ten  days  after 
the  return  of  the  execution  against  the 
property,  and  in  not  less  than  three 
months   after  entry   of  judgment.    N. 


Y.  Code  Civ.  Proc,  §  572,  as  amended 
Laws  (1877),  c  416,  Laws  (1882).  c.  397, 
Laws  (1886),  c  672  (Birds.  Rev.  Stat. 
(1896),  p.  Ill,  §  22). 

Time  must  be  computed  from  the 
date  of  actual  entry  of  judgment,  not 
from  the  date  when  plaintiff  may  have 
entered  it.  Lippman  v.  Petersberger, 
9  Abb.  Pr.  (N.  Y.  C.  PI.)  209. 

5.  SeaL  —  Absence  of  seal  or  a  wrong 
seal  does  not  render  the  writ  void  or 
voidable,  where  it  is  otherwise  properly 
subscribed,  unless  the  writ  was  issued 
by  special  order  of  court.  N.  Y.  Code 
Civ.  Proc,  §  24. 

Attaching  the  seal  of  the  supreme 
court  instead  of  the  seal  of  the  common 
pleas  court  is  a  defect  which  is  amend- 
able. Dominick  v.  Eacker,  3  Barb. 
(N.  Y.)  17. 

6.  Signature  and  office  address  of  attor- 
ney subscribed  and  indorsed  upon  the 
execution.     N  Y.  Code  Civ.  Proc,  §  24. 

Subscribing  the  writ  by  the  clerk  is  now 
dispensed  with.  Park  v.  Church,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  381; 
Ryan  v.  Parr,  (Supreme  Ct.)  16  N.  Y. 
Supp.  829. 

Mistake  or  omission  in  the  name  of 
the  clerk  does  not  render  the  writ  void 
or  voidable,  if  otherwise  properly  sub- 
scribed or  indorsed,  unless  the  writ  was 
issued  by  special  order  of  court,  as  pro- 
vided for  by  N.  Y.  Code  Civ.  Proc,  §  24. 

7.  Indorsement  —  Time  of  Beceipt.  — 
The  sheriff  must,  upon  the  receipt  of 
the  execution,  indorse  thereupon  a 
memorandum  of  the  day,  hour  and 
minute  when  he  received  it.  N.  Y. 
Code  Civ.  Proc,  §  1363  (Birds.  Rev. 
Stat.  (1896),  p.  1131,  §  2);  Burrell  v.  Hol- 
lands, 78  Hun  (N.  Y.)  5S3. 

Indorsement  upon  the  execution  may 
be  as  follows: 

'^  John  Doe,  plaintiff,     \ 

against  > 

Richard  Roe,  defendant.  ) 

Execution  against  the  person  of 
Richard  Roe,  the  defendant. 

Issued  to  Suffolk  county.  New  York. 
Sheriff  of  the  county  of  Suffolk: 

Arrest  the  defendant,    Richard  Roe, 
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Form  No.  8731.' 

New  Jersey,  ss. 

The   State  oi  New  Jersey,   to   the   Sheriff  of   the  Q,o\xxi\.y  ol  Mercer, 

(seal)2     Greeting: 

We  command  you  that  you  take  Richard  Roe,  defendant,  if  he  may 
be  found  in  your  county,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  our  Supreme  Court  to  be  held  at  Trenton  in  and  for 
said  county  of  Mercer  on  the  first  Tuesday  of  November  next'^  to 
%z.\\%iy  John  Doe,   plaintiff,  five  hundred  and  fifty  dollars  and  forty 


named  in  the  within  writ,  and  collect 
the  sum  of  one  thousand  dollars,  with 
interest  and  costs,  from  the  fifth  day  of 
October,  iSgS,  besides  your  fees,  and 
poundage,  and  return  this  execution 
within  sixty  days  alter  its  receipt  by 
you  to  the  clerk  of  Suffolk  county.  New 
York.  Oliver  Ellsworth, 

Attorney  iorfohn  Doe, 
Riverhead,  Suffolk  County,  N.   Y. 

Received  this  execution  on  ihef/th 
day  of  December,  i8gS,  at  five  minutes 
before  eleven  o'clock  a.  m. 

Simon  Stevenson, 
Sheriff  of  Suffolk  County,  N.   Y." 

1.  In  Contract.  —  In  New  fersey,  the 
writ  of  capias  ad  satisfaciendum  shall 
not  be  awarded  or  issued  upon  any 
judgment  founded  upon  contract,  ex- 
press or  implied,  except: 

I.  Upon  satisfactory  proof  being 
made  before  a  justice  of  the  supreme 
court,  or  a  supreme  court  commis- 
sioner, to  be  certified  by  such  jus- 
tice, or  commissioner,  and  filed  in 
the  office  of  the  clerk  of  the  court 
wherein  such  judgment  was  recovered, 
establishing  the  particulars  specified 
in  the  statute  (providing  for  capias  ad 
respondendum);  or 

II.  That  the  defendant  has  rights  or 
credits,  moneys  or  effects,  either  in  his 
own  possession  or  in  the  possession  of 
any  other  person  or  persons  to  his  use, 
of  the  value  of  fifty  dollars  or  over, 
which  he  unlawfully  and  fraudulently 
refuses  to  apply  in  payment  of  such 
judgment.  N.  J.  Gen.  Stat.  (1895),  p. 
2567,  §  2ri. 

The  writ  of  capias  ad  respondendum 
shall  not  be  awarded,  issued  or  served 
in  any  action  founded  upon  contract, 
express  or  implied,  except  upon  proof 
made  upon  oath  or  affirmation,  before 
a  justice  of  the  supreme  court  or  a  su- 
preme court  commissioner,  that  there  is 
a  debt  or  demand  founded  upon  con- 
tract, express  or  implied,  due  to  the 
plaintiff  from  the  defendant,  specifying 
the  nature  and  particulars  of  said  debt 


or  demand,  and  establishing  by  the 
oath  or  affirmation  of  the  plaintiff,  or 
some  other  person  or  persons,  to  the 
satisfaction  of  such  justice,  or  commis- 
sioner, one  or  more  of  the  following 
particulars: 

1.  That  the  defendant  is  about  to  re- 
move any  of  his  property  out  of  the 
jurisdiction  of  the  court  in  which  an 
action  is  about  to  be  commenced  with 
intent  to  defraud  his  creditors;  or 

II.  That  the  defendant  has  property 
or  rights  in  action  which  he  fraudu- 
lently conceals;  or 

III.  That  he  has  assigned,  removed 
or  disposed  of,  or  is  about  to  assign, 
remove  or  dispose  of,  any  of  his  prop- 
erty with  the  intent  to  defraud  his 
creditors;  or 

IV.  That  the  defendant  fraudulently 
contracted  the  debt  or  incurred  the 
obligation  respecting  which  suit  is 
brought.  Such  writ  may  also  issue  in 
actions  on  promises  to  marry.  N.  J. 
Gen.  Stat.  (1895),  p.  2543,  §  58. 

Where  an  order  to  hold  the  defend- 
ant to  bail  has  been  duly  made, 
according  to  the  provisions  of  the 
statute  providing  for  the  issuance  of  a 
capias  ad  respondendum,  and  remains 
in  force,  it  shall  be  lawful  for  the 
plaintiff,  upon  the  recovery  of  a  judg- 
ment in  such  action  against  the  defend- 
ant, to  issue  a  capias  ad  satisfaciendum 
without  any  other  or  further  proof, 
notwithstanding  anything  in  the  pre- 
ceding sections  contained.  N.  J.  Gen. 
Stat.  (1895),  p.  2568,  §  213. 

2.  Seal.  —  The  writ  shall  be  sealed. 
N.  J.  Gen.  Stat.  (1895K  p.  2540,  ,5  45. 

3.  BetamDay.  —  Courts  of  law  should 
always  be  open,  except  on  Sundays,  for 
the  return  of  all  writs  and  processes  in 
civil  actions,  except  writs  of  error,  cer- 
tiorari, mandamus,  and  quo  warranto. 
N.  J.  Gen.  Stat.  (1895),  p.  2540.  ^  41. 

Fifteen  days  shall  not  be  necessary 
between  the  teste  day  and  the  return 
day  of  the  writ.  N.  J.  Gen.  Stat.  (1895), 
P-  4.  §  "• 
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cents,  which  the  said  plaintiff  lately,  in  our  said  court,  recovered 
against  the  said  defendant  for  his  damages  which  he  had  sustained, 
as  well  by  reason  of  the  nonperformance  of  a  certain  contract  by 
the  said  defendant,  Richard  Roe,  then  lately  made,  as  for  the  costs 
and  charges  by  the  said  plaintiff  about  his  suit  in  that  behalf 
expended,  whereof  the  said  defendant  is  convicted,  as  appears  to  us 
of  record:     And  have  you  then  there  this  writ. 

Witness,  John  Marshall,  Esquire,  Chief  Justice,    at  Trenton  afore- 
said, the  twentieth  day  oi  July,  a.  d.  eighteen  hundred  and  ninety-eight}- 

Calvin  Clark,  Clerk. ^ 

Jeremiah  Mason,  Attorney.  ^ 

\lndorsement.)^ 

Form  No.  8732.* 
New  Jersey,  ss. 

The  State  of  New  Jersey,  to  the  Sheriff  of  the  County  of  Mercer, 
Greeting: 

(seal)  We  command  you  that  you  take  Richard  Roe,  defendant, 
if  he  may  be  found  in  your  county,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  our  Supreme  Court  at  Trenton,  on  Tuesday, 
Xht  fourth  day  of  October,  a.  d.  \W8,  to  sdiUsiy  John  Doe,  plaintiff, 
three  hundred  and  ten  dollars  and  forty  cents,  which  the  said  plaintiff 
lately,  in  our  said  court,  recovered  against  the  said  defendant,  for  his 
damages  which  he  had  sustained,  as  well  on  occasion  of  an  action  or 
tort,  in  which  action  the  said  John  Doe  was  plaintiff  and  the  said 
Richard  Roe  was  defendant,  as    for  the  costs   and  charges    by  the 


1.  Date.  —  All  writs  and  processes 
shall  bear  the  date  of  the  day  on  which 
the  same  shall  be  issued.  N.  J.  Gen. 
Stat.  (1895),  p.  2540,  §  43.  But  this  sec- 
tion of  the  statute  seems  to  be  merely 
directory,  and  if  a  writ  is  postdated,  it 
will  not  render  the  same  void,  but  if 
antedated,  it  is  fatal.  Morris  Canal, 
etc.,  Co.  V.  Mitchell,  31  N.  J.  L.  99. 

Year  nmst  be  stated,  otherwise  the 
writ  is  void.  PuUan  v.  Boney,  4  N.  J. 
L.  141. 

2.  Shall  be  Subscribed  by  Clerk.  —  N.  J. 
Gen.  Stat.  (1895),  p.  2540,  §  45. 

3.  Shall  be  subscribed  with  name  of  at- 
torney or  party.  N.  J.  Gen.  Stat.  (1895), 
p.  2540,  §  45.     But  if  the  plaintiff  or  his 

'attorneyshall  omit  to  insert  in  or  indorse 
on  any  writ  of  process  the  matters  re- 
quired to  be  inserted  or  indorsed,  such 
writ  or  process  shall  not  on  that  ac- 
count be  void,  but  may  be  set  aside  as 
irregular,  or  amended  on  such  terms 
as  the  court  may  see  fit  Such  amend- 
ment may  be  made  upon  an  applica- 
tion to  set  aside  the  writ.  N.  J.  Gen. 
Stat.  (1895),  p.  2541,  §  46. 

4.  Indorsement.  —  The  plaintiff  shall 
indorse  on  every  capias  ad  responden- 
dum, before  the  delivery  thereof  to  the 
sheriff,  the  real  debt   or  damages  due 


and  claimed  by  such  plaintiff,  and  the 
costs  of  suit,  in  words  at  length.  N.  J. 
Gen.  Stat.  (1895),  p.  2568,  §  215. 

The  form  of  indorsement  may  be  as 
follows: 

'^'' New fersey  Supreme  Court. 

]  Capias  ad  Satisfacien- 
fohn  Doe      j      dum. 

against        \  Upon  Contract. 
Richard  Roe.     Returnable  November 
Term,  \'^g8.     • 

Real  debt  (or  damages)  due  and 
claimed  by  plaintiff,  five  hundred  dol- 
lars. 

Costs  of  suit,  thirty  dollars. 

Jeremiah  Mason,  Attorney." 

Application  to  Set  Aside. —  The  defend- 
ant may,  at  any  time  after  order  made, 
apply  to  set  aside  said  order,  so  far  as 
it  authorizes  the  taking  of  the  body, 
having  first  given  reasonable  notice  to 
the  plaintiff  of  such  application;  and  if 
the  proofs  made  are  deemed  insufficient 
to  warrant  the  issuing.of  process  against 
the  body,  an  order  may  be  made  that 
the  justice's  order,  so  far  as  it  author- 
ized the  taking  of  the  defendant's  body, 
be  set  aside.  N.  J.  Gen.  Stat.  (1895), 
p.  1874.  S49- 

5.  In  Tort.  —  See  notes  to  Form  No. 
8731,  supra. 
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said  plaintiff  about  his  suit  in  that  behalf  expended,  whereof  the  said 
defendant  is  convicted,  as  appears  to  us  of  record:  And  have  you 
then  there  this  writ. 

Witness,  John  Marshall,  Esquire,  Chief  Justice,  at  Trenton  afore- 
said, the  thirtieth  day  of  June,  in  the  year  eighteen  hundred  and 
ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

Form  No.  8733.' 

(R.  I.  Gen.  Laws  (1896),  c.  256,  §  12.)* 

The  State  of  Rhode  Island  and  Providence  Plantations."^ 
Providence,  sc.     To   the  sheriffs  of  our  several  counties,  or  to  their 

(se.^l)*     deputies.  Greeting: 

Whereas  John  Dqe,  of  East  Greenwich  in  the  county  of  Kent,  by  the 
consideration  of  the  Common  Pleas  Division^  of  the  Supreme  Court, 
holden  at  Proindence  within  and  for  our  county  of  Providence,  did,  on 
the  fourteenth  day  of  April,  iS97,  recover  judgment^  against  Richard 
Roe,  oi  North  Providence,  for  the  sumofy<?/^r  ^««^r(f^  dollars  debt  (or 
damages')  and  six  dollars  and  fifty  cents  costs  of  suit,  as  to  us  appears 
of  record,  whereof  execution  remains-to  be  done:  We  command  you, 
therefore,  that  of  the  goods  and  chattels  and  real  estate  of  the  said 
Richard  Roe,  within  your  precinct,  you  cause  to  be  levied  and  paid 
unto  the  saXd  John  Doe  the  aforesaid  sums,  ht'ing  four  hundred  and 
six  dollars  and  fifty  cents  in  the  whole,  with  twenty-five  cents  more 
for  this  writ;  and  thereof  also  to  satisfy  yourself  for  your  own  fees; 

1.  Rhode  Island. — The  execution  may         2.  The  court  issuing  an  execution,  in 

issue  against  the  body  of  a  defendant,  any  case  in  which  no  form  shall  be  pre- 

not  exempt  from   arrest  in  an  action,  scribed,   may   vary  this  form    so  as  to 

whenever   the   same    shall   have    been  comply  with  the  law.     R.  I.  Gen.  Laws 

brought  upon   a    penal   statute,    or    in  (1896),  c.  256,  §  18. 

trover,  replevin,  detinue,  trespass,  tres-         3.  Buns  How.  —  Executions  shall  issue 

pass  on  the  case,  trespass  ^M^irtf  f/rtwj«w  in   the    name    of   the    State   of    Rhode 

fregit  in  which  the  title  to  the  close  was  Island  and  Providence  Plantations.     R. 

not  in  dispute,  scire  facias  against  bail  L  Gen.  Laws  (1896),  c.  256,  §  i. 
in  criminal  cases,  or  whenever  the  de-         4.  Seal.  —  The   execution   shall  issue 

fendant    shall    have  been  arrested  and  under  seal.     R.  L  Gen.  Laws  (1896),  c. 

held    to    bail    upon  an  original  writ  or  256,  §  i. 

writ  of  mesne  process  therein,  or  when-         5,  The  writ  for  the  appellate  division 

ever  it  shall  be  made  to   appear   to  the  is    the    same,    substituting    the    word 

court    or   division  which  rendered    the  ^'  Appellate"  v/herethe  words  "Common 

judgment  in  such  action,  or  to  any  jus-  Pleas  "  appear  in  this  form, 
tice   thereof,    that    such    defendant    is         8.  Date  of  Judgment  and  Nature  of  Ac- 

about  to  leave  the  state  without  leaving  tion.  —  The  clerk  of  a  court,  or  the  jus- 

therein  sufficient  real  or  personal  estate  tice  issuing  an  execution,  shall  note  in 

to  satisfy  such   judgment,  or   such   de-  the    margin    or  body   of  the   writ    the 

fendant  has  been  guilty  of  fraud  either  time  when  the  judgment  was  rendered; 

in  contracting  the  debt  for  the  recovery  and  if  the  action  be  on  any  penal  stat- 

of  which  said   judgment  was  rendered  ute,    or    in    trover,    replevin,    detinue, 

or  in  the  concealment,  detention  or  dis-  trespass,  trespass  on  the  case,  trespass 

position   of    his    property.     R.  I.  Gen.  and  ejectment,  or  trespass  quare  clau- 

Laws  (1S96),  c.  256,  §  ir.  sum  f regit  when  the  title  to  the  close  is 

As  to  what  persons  are  exempt  from  not  in    dispute,  he  shall  also  note  the 

arrest,    see  R.   L   Gen.   Laws  (1896),  c.  form  of  action.    R.  L  Gen.  Laws (1896), 

255  c.  256,  §  9. 
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and  for  want  of  the  goods  and  chattels  and  real  estate  of  the  said 
Richard  Roe  to  be  found  in  your  precinct  to  satisfy  and  pay  the  same 
as  aforesaid,  we  command  you  to  take  the  body  of  the  said  Richard 
Roe  and  him  commit  unto  our  county  jail  in  your  precinct,  therein  to 
be  kept  until  he  pay  the  full  sum  above  mentioned,  with  your  fees,  or 
until  he  be  discharged  by  the  said  John  Doe,  or  otherwise  by  order 
of  law. 

Hereof  fail  not  and  make  true  return  of  this  writ  and  of  your 
doings  thereon  to  our  Common  Pleas  Division  at  Providence,  within 
and  for  our  county  of  Providence,  on  the  sixteenth  ^  day  of  October, 
A.  D.  i8P7. 

Witness,  the  Honorable  JohnAIarshall,  Chief  Justice  of  our  Supreme 
Court,  at  Providence,  this  sixteenth  day  of  April,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-eight?- 

fared  Sparks,  Clerk.^ 

{F)  Accompanying  Fieri  Facias. 
aa.  In  Contract. 

Form  No.  8734.* 

New  Jersey,  ss. 

The  State  of  New  Jersey,  to  the  Sheriff  of  the  County  of  Mercer, 
Greeting: 
(seal)  We  command  you,  that  of  the  goods  and  chattels  of 
Richard  Roe,  defendant,  in  your  county,  you  cause  to  be  made  the 
sum  of  five  hundred  dollars  which  to  John  Doe,  lately  in  our  Supreme 
Court  at  Trenton,  before  the  justices  of  our  same  court  were 
adjudged  for  his  damages  which  he  had  sustained,  as  well  by  occa- 
sion of  the  nonperformance  of  a  certain  contract  by  the  said  defend- 
ant, Richard  Roe,  then  lately  made,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  whereof  the  said  ^^itx\^- 
zxit,  Richard  Roe,  is  convicted,  as  appears  of  record;  and  if  sufficient 
goods  and  chattels  of  the  said  defendant,  Richard  Roe,  cannot  be 
found  in  your  county,  whereof  the  damages  aforesaid  may  be  made, 
then  we  further  command  you  that  you  cause  the  whole,  or  the 
residue,  as  the  case  may  require,  of  the  said  damages  to  be  made  of 
the  lands,  tenements,  hereditaments  and  real  estate  whereof  the  said 
defendant,  Richard  Roe,  was  seised  on  the  thirteenth  day  ol  June, 
eighteen  hundred  and  ninety-eight,  or  at  any  time  afterwards,  in  whose 
hands  soever  the  same  may  be;  and  that  you  have  that  money  before 

1.  BetomDay.  —  The  return  day  of  a  or  alias,  at  any  time  within  six  years 
writ  of  execution  issued  by  either  di-  of  the  rendition  of  the  judgment  origi- 
vision  of  the  supreme  court  shall,  un-  nally,  or  from  the  return  day  of  the  last 
less  otherwise  specially  provided  in  the  execution.  R.  I.  Gen.  Laws  (1896),  c. 
writ,  be  six   months  from  the   date  of  256,  t5§  2,  4. 

the  writ.     R.   I.   Gen.   Laws  (1896),  c.  3.  Teste  and   Signattire.  —  Executions 

256,  §  6.                                                       •  shall  be  signed  and  tested  in  like  man- 

2.  When  Issued.  —  Executions,  unless  ner  as  original  writs.  R.  L  Gen.  Laws 
otherwise  ordered  or  provided  by  law,  (1896),  c.  256,  §  i. 

shall  issue  after  twenty- four  hours  im-         4.  New  Jersey.  —  See   notes  to  Form 
mediately  following  the  entry  of  judg-     No.  8731,  supra. 
ment,  and   may   be  issued,  in  original 
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our  justices  aforesaid,  at  Trenton  aforesaid,  on  the  first  Tuesday  in 
November  next,  to  render  unto  the  said  plaintiff,  John  Doe,  for  his 
damages  aforesaid,  and  we  further  command  you,  that  you  take  the 
body  of  the  said  Richard  Roe,  if  to  be  found  in  your  county,  and  him 
safely  keep  in  custody  until  he  shall  be  discharged  therefrom  by  due 
course  of  law,  and  in  what  manner  you  shall  execute  this  writ  make 
known  to  our  justices  aforesaid,  at  the  time  arid  place  aforesaid: 
And  have  you  then  there  this  writ. 

Witness,  John  Marshall,  Esquire,  Chief  Justice,  at  Trenton  afore- 
said, the  twentieth  day  of  July,  a.  d.  eighteen  hundred  and  ninety- 
eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

bb.  In  Tort. 

Form  No.  8735.* 

New  Jersey,  ss. 

The  State  of  New  Jersey,  to  the  Sheriff  of  the  County  of  Mercer, 
Greeting: 

(seal)  We  command  you  that  of  the  goods  and  chattels  of 
Richard  Roe,  defendant,  in  your  county,  you  cause  to>be  made  the  sum 
oi  five  hundred  dollars  which  to  John  Doe,  lately  in  our  Supreme  Court, 
at  Trenton,  before  the  justices  of  our  same  court  were  adjudged 
for  his  damages  which  he  had  sustained  as  well  by  occasion  of  the 
certain  grievances  lately  committed  by  the  said  defendant  against 
the  said  plaintiff,  John  Doe,  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  defendant,  Richard 
Roe,  is  convicted,  as  appears  of  record;  and  if  sufficient  goods  and 
chattels  of  the  said  di^io-Xid^dLXiX.,  Richard  Roe,  cannot  be  found  in  your 
county,  whereof  the  damages  aforesaid  may  be  made,  then  we  further 
command  you  that  you  cause  the  whole  or  the  residue,  as  the  case 
may  require,  of  the  said  damages  to  be  made  of  the  lands,  tene- 
ments, hereditaments,  and  real  estate  whereof  the  said  defendant, 
Richard  Roe,  was  seised,  on  the  thirteenth  day  of  June,  eighteen 
hundred  and  ninety-eight,  or  at  any  time  afterwards,  in  whose  hands 
soever  the  same  may  be,  and  that  you  have  that  money  before  our 
justices  aforesaid-,  at  Trenton  aforesaid,  on  \\\^  first  Tuesday  in  No7>em- 
ber  next,  to  render  unto  the  said  plaintiff,  John  Doe,  for  his  damages 
aforesaid;  and  we  further  command  you,  that  you  take  the  body  of 
the  said  Richard  Roe,  if  he  be  found  in  your  county,  and  him  safely  keep 
in  custody  until  he  shall  be  discharged  therefrom  by  due  course  of 
law;  and  in  what  manner  you  shall  execute  this  writ  make  known  to 
our  justices  aforesaid,  at  the  time  and  place  aforesaid:  And  have 
you  then  there  this  writ. 

Witness,  John  Marshall,  Esquire,  Chief  Justice,  at  Trenton  afore- 
said, the  twentieth  day  of  July,  a.  d.  eighteen  hundred  and  ninety- 
eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

1.  New  Jersey.  —  See  notes  to  Form  No.  8731,  supra. 
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cc.  For  Costs  in  Ejectment. 

Form  No.  8736.' 

New  Jersey,  ss. 

The   State  of  New  Jersey,  to  the  Sheriff  of  the  County  of  Mercer, 
Greeting: 

(seal)  We  command  you  that  of  the  goods  and  chattels  of  Richard 
Roc,  defendant,  in  your  county,  you  cause  to  be  made  the  sum  oi  five 
hundred  dollars,  which  to  John  Doe,  lately  in  our  Supreme  Court  at 
Trenton,  before  the  justices  of  our  same  court  were  adjudged  for  his 
damages  which  he  had  sustained  on  occasion  of  a  certain  action  in 
ejectment,  then  lately  had  in  said  court,  in  which  said  action  said 
John  Doe  was  plaintiff,  and  the  said  Richard  Roe  was  defendant,  as 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  Richard  Roe  is  convicted,  as  appears  to  us 
of  record;  and  if  sufficient  goods  and  chattels  of  the  said  defendant 
Richard  Roe  cannot  be  found  in  your  county,  whereof  to  make  the 
costs  aforesaid,  that  you  cause  the  whole  or  the  residue,  as  the  case 
may  require,  of  the  sum  aforesaid  to  be  made  of  the  lands,  tene- 
ments, hereditaments  and  real  estate,  whereof  the  said  defendant 
Richard  Roe  was  seised  on  the  thirtieth  day  oi  June,  iS98,  or  at  any 
time  afterwards,  in^whose  hands  soever  the  same  may  be;  and  that 
you  have  that  money  before  our  justices  aforesaid,  at  Trenton  afore- 
said, on  th.^  first  Tuesday  in  November  next,  to  render  unto  the  said 
plaintiff  y<?/^;/ Z>(?^  for  his  costs  aforesaid;  and  we  further  command 
you  to  take  said  Richard  Roe,  if  he  be  found  in  your  county,  and  him 
safely  keep  in  custody,  so  that  you  have  his  body  before  our  justices 
aforesaid,  at  Trenton  aforesaid,  on  \.\\t first  Tuesday  in  November  next, 
to  satisfy  the  said  ^\2Xnt\&,  John  Doe,  for  the  said  sum  oi  fifty  dollars 
aforesaid,  which  in  our  said  court  at  Trenton  aforesaid,  before  our 
said  justices  thereof,  were  adjudged  to  the  said  plaintiff  y^//«  Z)(7^  for 
his  costs  and  charges  aforesaid,  by  him  about  his  suit  in  this  behalf 
expended,  whereof  the  said  Richard  Roe  is  convicted,  as  appears  of 
record:  And  have  you  then  there  this  writ. 

Witness,  y*?^/?  Marshall,  Esq.,  Chief  Justice  of  7V(?«/tf«  aforesaid, 
the  twentieth  day  oi  July,  a.  d.  one  thousand  eight  hundred  and 
ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

{/)  Accompanying  Writ  of  Restitution. 

Form  No.  8737.* 

New  Jersey,  ss. 

The  State  of  New  Jersey,  to  the  Sheriff  of  the  County  of  Mercer, 
Greeting: 

1.  New  Jersey.  —  In  ejectment,  if  the  Costs  may  be  included  in  the  writ  of 

successful  party,   except  where   other-  possession    or    a    separate    execution 

wise    provided,   recovers  his    costs,  he  may  issue  therefor.     N.  J.  Gen.  Stat, 

may   have    execution  therefor   against  (1895),  p.  1289,  §  49. 

the   body   of   the   other   party.     N.  J.  2.  New  Jersey. — See  notes   to   Form 

Gen.    Stat.    (1895),    p.  1289,  §    48.     See  No.  S731,  supra. 
also  notes  to  Form  No.  8731,  supra. 
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(seal)  Whereas  John  Doe  lately,  that  is  to  say  on  the  tenth  day 
of  July,  one  thousand  eight  hundred  and  ninety-eight,  in  our  court 
for  the  trial  of  small  causes  before  Abraham  Kent,  Esq.,  one  of  the 
justices  of  the  peace  in  and  for  the  county  of  Mercer,  by  the  judg- 
ment of  the  said  justice  recovered  against  i?/V/!^r^  ^<?^  the  sum  of 
forty  dollars  for  his  damages  and  ten  dollars  cost  of  suit,  in  a  certain 
action  whereof  there  is  recovery,  as  by  the  transcript  of  the  docket  of 
the  said  justice  of  the  judgment  and  proceedings  thereon,  which  for 
certain  reasons  we  lately  caused  to  be  certified  and  brought  into  our 
Supreme  Convt,  as  appears  of  record;  and  by  reason  of  divers  errors  in 
the  said  judgment  proceedings  we  have  reversed  and  totally  annulled 
the  same,  and  we  have  further  considered  in  our  said  court  before  the 
justices  of  the  same  court  that  the  said  Richard  Roe  be  restored  to 
all  things  he  hath  lost  on  occasion  of  the  said  judgment.  And 
whereas  the  s,2ad  John  Doe,  on  pretense  of  the  said  former  judgment, 
hath  had  execution  of  the  damages,  costs  and  charges  aforesaid,  and 
is  yet  possessed  thereof  as  we  have  been  informed;  therefore,  we 
command  you  that  without  delay  you  cause  the  said  Richard  Roe  to 
have  full  restitution  of  the  said  sum  of  y^/Vy  dollars,  the  damages, 
costs  and  charges  aforesaid;  and  also  the  sum  oi  fifteen  dollars  for 
his  damages  sustained,  as  well  by  occasion  of  the  said  judgment 
and  execution  as  for  his  costs  and  charges  by  him  laid  out  and 
expended  about  this  writ  in  this  behalf. 

And  if  you  cannot  cause  him  to  have  restitution  thereof,  then  that 
you  take  the  said  John  Doe,  if  in  your  county  he  may  be  found,  and 
him  safely  keep  to  restore  and  make  satisfaction  to  the  said  Richard 
Roe  of  the  damages,  costs  and  charges  aforesaid.  And  in  what  man- 
ner you  shall  have  executed  this  writ  make  known  to  our  justices  of 
our  said  Supreme  Court  at  Trenton  aforesaid,  on  the  first  Tuesday  in 
November  next :  And  have  you  then  there  this  writ. 

Witness,  John  Marshall,  Esquire,  Chief  Justice,  at  Trenton  afore- 
said, the  twentieth  day  of  September,  A.  D.  one  thousand  eight  hundred 
and  ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

{d^  After  Fieri  Facias  and  Levy  of  Pari. 

Form  No.  8738.' 

Ne7v  Jersey,  ss. 

The  State  of  New  Jersey,  to  the  Sheriff  of  the  County  of  Mercer^ 
Greeting: 
(seal)  Whereas,  lately  we  commanded  you  that  of  the  goods  and 
chattels  oi  Richard  Roe  in  your  county  yon  cause  to  be  made  the  sum 
oi  five  hundred  dollars,  which  to  John  Doe,  lately  in  our  Supreme 
Court  at  Trenton,  before  the  justices  of  our  same  court  were  adjudged 
for  his  damages  which  he  had  sustained,  as  well  by  the  occasion  of 
an  action  of  tort  in  which  the  said  John  Doe  was  plaintiff  and  the 
said  Richard  Roe  defendant,  as  for  his  costs  and  damages  by  him 
about  his  suit  in  that  behalf  expended,  whereas  the  said  Richard  Roe 

1,  New  fersey.  —  See  notes  to  Form  No.  8731,  supra. 
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was  convicted,  as  appears  of  record;  and  that  if  sufficient  goods  and 
chattels  of  the  said  Richard  Roe  could  not  be  found  in  your  county, 
whereof  the  damages  aforesaid  might  be  made,  we  further  commanded 
you  that  you  cause  the  whole  or  the  residue,  as  the  case  might 
require,  of  the  said  damages  to  be  made  of  the  lands,  tenements, 
hereditaments  and  real  estate,  whereof  said  defendant  Richard  Roe 
was  seised  on  the  thirtieth  day  oi  June,  one  thousand  eight  hundred 
and  ninety-eight,  or  at  any  time  afterwards,  in  whose  hands  soever 
the  same  might  be;  and  that  you  have  that  money  before  our  justices 
aforesaid  on  the.  Jirst  Tuesday  in  November  ?iext,  to  render  unto  the 
said  ^\a.\nX.\ii,  John  Doe,  for  his  damages  aforesaid;  and  on  Xhe  first 
day  of  November,  one  thousand  eight  hundred  and  ninety-eight,  you 
returned  to  our  said  court  at  Trenton  aforesaid,  that  by  virtue  of  the 
said  writ  you  had  caused  to  be  made  of  the  goods  and  chattels  (or  of 
the  goods,  chattels,  lands,  te?iements,  hereditaments  and  real  estate,  accord- 
ing to  the  levy  returned  by  the  sheriff)  of  the  said  Richard  Roe  the 
sum  of  two  hundred  dollars,  parcel  of  the  damages  aforesaid,  which 
said  money  you  had  ready  at  the  day  and  place  in  the  said  writ  con- 
tained, as  by  said  writ  you  were  commanded;  and  that  the  said 
Richard  Roe  had  not  any  other  or  more  goods  or  chattels  (or  goods, 
chattels,  lands,  tenements,  hereditaments  or  real  estate),  in  your  county 
which  you  could  seize  or  take  or  pay  or  deliver  to  the  said  John  £>qe, 
or  whereof  you  could  cause  to  be  made  the  residue  of  said  damages, 
or  any  part  thereof,  according  to  the  exigency  of  the  writ  (^stating 
carefully  the  return  as  made  by  the  officery,  therefore,  we  command  you 
that  you  take  the  body  of  the  said  Richard  Roe,  if  he  be  found  in 
your  county,  and  him  safely  keep  in  custody,  so  that  you  may  have 
his  body  before  our  justices  at  Trenton  aforesaid,  on  the  tiuenty-ninth 
day  of  November,  one  thousand  eight  hundred  and  ni?iety-eight,  to 
satisfy  the  said  John  Doe  for  the  sum  of  three  hundred  dollars  residue 
of  the  damages  aforesaid:  And  have  you  then  there  this  writ. 

Witness,  John  Marshall,  Esq.,  Chief  Justice  at  Trenton  aforesaid, 
t\\e  fourth  day  of  November,  one  thousand  eight  hundred  and  ninety- 
eight. 

Calvin  Clark^  Clerk. 

Jeremiah  Mason,  Attorney. 

(^)  On  Affirmance  of  Judgment. 

Form  No.  8739.' 

New  Jersey,  ss. 

The  State  of  New  Jersey,  to  the  Sheriff  of  the  County  of  Mercer, 
Greeting: 
(seal)  We  command  you  that  you  take  the  body  of  Richard  Roe, 
if  he  be  found  in  your  county,  and  him  safely  keep  in  custody  so  that 
you  may  have  his  body  before  our  Justices  of  our  Supreme  Court  at 
Trenton,  on  the  first  Tuesday  in  November  next,  to  satisfy  John  Doe 
the  sum  oi  forty  dollars  damages  and  seven  dollars  costs  of  suit,  which 
lately  in  our  zowxX.  for  the  trial  of  small  causes  before  Abraham  Kent, 
Esq.,  one  of  the  justices  of  the  peace  in  and  for  the  county  of  Mercer 

1.  New  fersey.  —  See  notes  to  Form  No.  8731,  supra. 
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aforesaid,  said  John  Doe,  by  the  judgment  of  the  said  justice,  recovered 
against  thre»said  Richard  Roe,  as  appears  of  record;  and  also  the  sum 
oi  fifteen  dollars,  which  saidy^-^^  Doe  in  our  Court  of  Common  Pleas 
in  and  for  the  county  of  Mercer  aforesaid,  before  the  judges  thereof, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
recovered  for  his  damages,  costs  and  charges  which  he  had  sustained 
and  expended  by  reason  of  the  delay  of  the  execution  of  the  afore- 
said judgment,  by  pretense  of  prosecuting  an  appeal  by  the  said 
Richard  Roe,  prosecuted  of  and  upon  the  said  judgment,  whereupon 
said  judgment  was  affirmed  in  the  said  Court  of  Common  Pleas,  whereof 
the  said  Richard  Roe  is  also  convicted,  as  by  the  record  and  proceed- 
ings thereof  brought  into  our  Supreme  Court  from  our  said  Court  of 
Common  Pleas  in  all  things  affirmed  appears  likewise  of  record,  and 
also  twenty  dollars  which  was  adjudged  in  our  said  Supreme  Court 
before  the  justices  of  our  same  court  at  Trenton,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  to  the  said 
John  Doe  for  his  damages,  costs  and  charges  which  he  had  sustained 
by  reason  of  the  further  delay  of  the  execution  of  the  judgment 
aforesaid,  by  pretense  of  prosecuting  our  writ  of  certiorari  by  him 
the  sddd  Richard  Roe  be  sought  of  and  upon  the  aforesaid  judg- 
ment and  the  affirmance  thereof  as  aforesaid  in  our  Supreme  Court, 
which  in  our  sa.\6..  Supreme  Cowvt  is  in  all  things  affirmed,  whereof  the 
said  Richard  Roe  is  convicted,  as  appears  of  record:  And  have  you 
then  there  this  writ. 

^'xtntss,  John  Marshall,  Esquire,  Chief  Justice,  at  Trenton  afore- 
said, the  twentieth  day  oi  July,  a.  d.  one  thousand  eight  hundred  and 
ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

(_/  )  On  Reversal  of  Judgment. 

Form  No.  8740.' 

New  Jersey,  ss.  The  State  of  New  Jersey,  to  the  Sheriff  of  the  County 
of  Mercer,  Greeting: 
(seal)  Whereas,  lately,  that  is  to  say,  on  the  tenth  day  of  June, 
one  thousand  eight  hundred  and  ninety-seven,  in  the  court /.9r  the  trial 
of  small  causes,  before  Abraham  Kent,  Esq.,  one  of  the  justices  of 
the  peace  in  and  for  the  oounty  of  Mercer,  John  Doe,  by  the  judg- 
ment of  the  said  justice,  recovered  against  Richard  Roe  the  sum  of 
forty  dollars  damages,  and  seven  dollars  costs  of  suit,  in  a  certain 
action  of  tort,  as  by  the  transcript  of  the  docket  of  the  said  justice 
and  other  proceedings  before  him  had,  which  for  certain  reasons  we 
caused  to  be  certified  and  brought  into  our  Supreme  Court,  appears  of 
record,  and  by  reason  of  divers  errors  in  the  said  judgment  and  pro- 
ceedings, the  said  Supreme  Court  before  the  justices  of  our  same 
court  reversed  and  annulled  the  same,  and  did  further  consider  that 
the  said  ^/V/^d;/-*/ ^^/?  should  be  restored  to  all  things  which  he  has 
lost  on  occasion  of  the  said  judgment.     And  afterwards  the  said  John 

1,  New  fersey.  —  See  notes  to  Form  No.  8731,  supra. 
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Doe  brought  our  writ  for  correcting  error  of  and  upon  the  record  and 
proceedings  aforesaid  of  the  said  Supreme  Court  against  said  Richard 
Roe,  returnable  before  the  Court  of  Errors  and  Appeals  in  the  last  resort 
in  all  causes  of  law,  and  thereupon  afterwards,  to  wit,  on  the  twenty- 
fourth  day  of  November,  one  thousand  eight  hundred  and  ninety-seven, 
before  the  said  Court  of  Errors  and  Appeals  in  the  last  resort  in  all 
causes  of  law,  it  was  considered  that  the  said  judgment  of  the  said 
Supreme  Court  should  be  and  stand  in  its  full  force  and  effect,  and  also 
that  the  said  Richard  Roe  should  recover  against  said  John  Doe  the  sum 
of  thirty  dollars  for  his  costs  and  charges  which  he  had  sustained  and 
expended  by  reason  of  his  defense  in  and  about  the  said  writ  adjudged 
to  the  said  Richard  Roe,  at  his  request,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  afterwards  the  record 
aforesaid,  with  the  proceedings  thereupon  had  in  the  premises  before 
the  said  Court  of  Errors  and  Appeals  the  said  Court  of  Errors  and 
Appeals  have  remitted  before  our  justices  of  our  Supreme  Court  at  Tren- 
ton according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  they  now  remain  in  our  said  court  before  the  justices  of  our  same 
court,  as  by  the  same  more  fully  appears.  Therefore,  we  command 
you  to  take  the  body  of  the  said  John  Doe,  if  he  be  found  in  your 
county,  and  him  safely  keep  in  custody,  so  that  you  may  have  his 
body  before  our  justices  aforesaid  at  Trenton  aforesaid  to  satisfy  the 
said  Richard  Roe  of  the  sum  of  thirty  dollars  for  his  damages  and 
costs  aforesaid  and  also  the  sum  of  ten  dollars,  the  costs  of  this  exe- 
cution, whereof  the  said  John  Doe  is  convicted  as  appears  of  record: 
And  have  you  then  there  this  writ. 

Witness,  John  Marshall,  Esquire,  Chief  Justice  at  Trenton  afore- 
said, the  twentieth  day  of  September,  A.  D.  one  thousand  eight  hun- 
dred and  ninety- eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

(^)  On  Reversal  in  Part  and  Affirmance  in  Part. 

Form  No.  8741 .' 

New  Jersey,  ss.  The  State  of  New  Jersey,  to  the  Sheriff  of  the 
County  of  Mercer,  Greeting: 
(seal)  Whereas,  on  the  tenth  day  oi  June,  one  thousand  eight  hun- 
dred and  ninety-eight,  in  our  coxxvX.  for  the  trial  of  small  causes,  before 
Abraham  Kent,  Esq.,  one  of  the  justices  of  the  peace  in  and  for  the 
county  of  Mercer  aforesaid,  John  Doe,  by  the  judgment  of  the  said  jus- 
tice, recovered  against  Richard  Roe  the  sum  oi  forty  dollars  damages, 
and  seven  dollars  costs  of  suit,  in  an  action  of  contract,  as  by  the  tran- 
script of  the  docket  of  said  justice  and  the  proceedings  before  him  had 
appears  to  us  of  record,  which  transcript  of  said  docket  for  certain 
reasons  we  lately  caused  to  be  certified  and  brought  into  our  Supreme 
Court,  by  reason  of  the  error  or  mistake  of  the  said  justice  in  award- 
ing the  said  costs,  we  have  reversed  the  said  judgment  so  far  as 
respects  the  sum  of  three  dollars  of  the  said  costs  of  suit,  being  the 
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error  or  mistake  in  awarding  the  costs  aforesaid ;  and  we  have  affirmed 
the  same  as  to  the  said  damages  and  the  residue  of  the  said  costs, 
and  ordered  that  the  said  John  Doe  have  execution  thereon  for  the 
said  damages,  and  the  residue  of  the  said  costs.  Therefore,  we  com- 
mand you  that  you  take  the  body  of  the  said  Richard  Roe,  if  he  be 
found  in  your  county,  and  him  safely  keep  in  custody,  so  that  you 
have  his  body  before  the  justices  of  our  Supreme  Court  at  Tren- 
ton on  the  first  Tuesday  in  November  next  to  satisfy  the  said  John  Doe 
of  the  said  sum  oi  forty-four  dollars,  being  the  damages  and  residue 
of  the  said  costs  affirmed  as  aforesaid;  and  also  the  sum  of  seven  dol- 
lars, the  costs  of  this  execution:  And  have  you  then  there  this  writ. 
^'itnQS>s,  John  Marshall,  Esquire,  Chief  Justice  at  Trenton  afore- 
said, the  twentieth  day  of  July^  a.  d.  one  thousand  eight  hundred  and 
ninety-eight. 


Jeremiah  Mason,  Attorney. 


Calvin  Clark,  Clerk. 


(8)  From  Justice  of  the  Peace.^ 

\  Form  No.  8742.2 

In  the  Justice's  Court  of  Quincy  Township,  County  of  Plumas,  State 
of  California. 

The   People  of  the   State  of   California,  to  the  Sheriff  or  any  Con- 
stable of  said  Quincy,  County  of  Plumas,  Greeting:^ 

Whereas  a  judgment  was  rendered  before  me,  Abraham  Kent,  jus- 
tice of  the  peace  of  Quincy  township,  in  said  county  of  Plumas,  on 
the  twelfth  day  of  October,  iS97,  against  Richard  Roe,  defendant,  and 
in  favor  of  John  Doe,  plaintiff,  for  the  sum  of  fifty  dollars  damages, 
and  eight  dollars  costs  of  suit;*  and  whereas  an  execution  against 

1.  Kansas,  Nebraska,  Ohio  and  Okla-  California.  —  Code  Civ.  Proc.  (1897), 
homa.  —  In  addition  to  the  commanding     §  901. 

part  in  the  execution  against  the  prop-  Idaho.  —  Rev.  Stat.  (1887),  §  4741. 

erty,  the  writ  must  direct  the  officer,  if  Montana. — Code  Civ.  Proc.  (1895),  § 

sufficient    property    of    the    defendant  1640. 

subject  to  execution  cannot  be  found  to  Nevada.  —  Gen.  Stat.  (1885),  §   3580. 

satisfy  the  judgment,  that  he  arrest  the  Utah.  —  Rev.  Stat.  (1898),  §  3737- 

debtor  and  commit  him   to  the  jail  of  3.  How  Directed.  —  The  writ  must   be 

the  county  until  he  shall  pay  the  judg-  directed  to  the  sheriff  or  constable  of 

ment   or   be    discharged    according    to  the  county. 

law,  unless  the   execution  be  accompa-  California.  — Code  Civ.  Proc.  (1897), 

nied  bv  an  order  of  arrest.  §  902. 

Kansas.  —  Gen.  Stat.  (1897),  c.  103,  §  Idaho.  —  Rev.  Stat.  (1887),  §  4742. 

165.  Montana.  —  Code  Civ.    Proc.    (1895), 

Nebraska. — Comp.  Stat.  (1897),  §  6583.  §    1641,    as    amended   Laws   (1897),    p. 

Ohio.  —  Bates'   Anno.  Stat.   (1897),  §  243. 

6663.  Nevada.  — Q.c:n.  Stat.  (1885),  |  3581. 

Oklahoma.  — 'ix.z.X..  (1893),  §  4782.  i/A///.  — ■  Rev.  Code  (1898^  §  3738. 

2.  Execution  for  the  enforcement  of  4.  Description  of  Judgment.  —  The 
a  judgment  of  a  justice's  court  maybe  names  of  the  parties,  name  of  the  jus- 
issued  by  the  justice  who  entered  the  tice  before  whom,  the  township  and 
judgment,  or  by  his  successor  in  office,  county  where,  and  the  time  when,  the 
on  the  application  of  the  party  entitled  judgment  was  rendered  must  be  stated, 
thereto,  at  any  time  within  five  years  and  the  amount  of  the  judgment,  if  it 
from  the  entry  of  the  judgnjent.  be    for    money,  and,   if    less  than    the 
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the  property  of  the  said  Richard  Roe  has  been  returned  unsatisfied, 
these  are,  therefore,  to  command  you^  to  take  the  body  of  the  said 
Richard  Roe,  and  him  commit  to  the  jail  of  the  said  county  until  he 
pay  the  said  judgment,  with  interest,  or  be  discharged  according  to 
law,  and  of  this  writ  make  legal  service  and  due  return  within  thirty 
days  after  the  receipt  hereof. 

Given  under  my  hand  this  twentieth  day  of  Decetnber,  iS97.^ 

Abraham  Kent,  Justice  of  the  Peace  of  said  Township.^ 

Form  No.  8743. 

(Conn.  Gen.  Stat.  (i888j,  §  1155.)* 

To  the  sheriff  of  the  county  of  Windham,  or  his  deputy,  or  either  of 
the  constables  of  the  tov^woi  Plain  field  \n  said  county,  Greeting: 

Whereas,  John  Doe  oi  Plainfield,  in  the  county  of  Windham,  on  the 
twelfth  day  of  February,  i898,  before  Abraham  Kent,  Esq.,  justice. of 
the  peace  for  said  county,  recovered  judgment  against  Richard  Roe  oi 
said  Plainfield,  for  the  sum  of  eighty-one  dollars  and  fourteen  cents, 
debt  (or  damages),  and  five  dollars  and  t7velve  cents,  costs  of  suit,  as 
appears  of  record,  whereof  execution  remains  to  be  done: 

These  are,  therefore,  by  authority  of  the  State  of  Connecticut,  to 
command  you,  that  of  the  goods  or  lands  of  the  said  Richard  Roe, 
within  your  precincts,  you  cause  to  be  levied,  and  (the  same  being 
disposed  of  as  the  law  directs)  paid  and  satisfied  unto  the  said  John 
Doe,  the  said  sums,  being  eighty-six  dollars  and  twenty-six  cents  in  the 
whole,  with  interest  on  the  amount  of  said  judgment  from  said  date 
thereof  to  the  time  when  this  execution  shall  be  satisfied;  and  also, 
that  out  of  the  said  moneys,  goods,  or  lands,  you  levy  tiventy-five 
cents  more  for  this  writ,  together  with  your  own  fees. 

And  for  want  of  such  goods,  of  the  said  Richard  Roe,  to  be  by  him 
shown  unto  you,  or  found  within  your  precincts,  for  satisfying  said 
sums,  you  are  hereby  commanded  to  take  his  body,  and  him  commit 
unto  the  keeper  of  the  jail  in  Plainfield,  in  said  county,  within  said 
prison;  who  is  likewise  hereby  commanded  to  receive  the  saSd  Richard 
Roe  and  him  safely  keep,  until  he  pay  unto  the  sdad  John  Doe  the  full 

whole   is   due,    the  true   amount    due  California.  —  Code  Civ.  Proc.  (1897), 

thereon.  §  902 

California.  —  Code  Civ.   Proc.  {1897),  Idaho.  — Rev.  Stat.  (1887),  ^4742. 

§  902.  In  Montana,  must  bear  the  date  the 

Idaho.  —  Rev.  Stat.  (1887),  §  4742.  day  of  its  issuance.     Code  Civ.  Proc. 

Montana.  —  Code  Civ.  Proc.  (1895),  §  (1895),  §  1641,  as  amended  Laws  (1897), 

1641,  as  amended  Laws  (1897),  P-  243-  p    243. 

Nevada.  —  Gen.  Stat.    (1885).  ^  3581.  3.  Signature. —  The  writ  must  be  sub- 

Utah.  —  Rev.  Stat.  (1898),  |  3738.  scribed  by  the  justice. 

1.  Command  to  Sheriff  or  Constable.  —  California.  —  Code  Civ.  Proc.  (1897), 
The  directions  to  the  officer  must  be  the  §  902. 

same  as  in  an  execution  issued  from  the  Idaho.  —  Rev.  Stat.  (1887),  §  4742. 

superior   court,    for   which   see    supra,  Montana. — Code   Civ.    Proc.   (1895), 

Form  No.  8724.     Cal.    Code  Civ.  Proc.  §    1641,    as    amended    Laws   (1897),    p. 

{1897),  §  902;  and  see  list   of   statutes  243. 

cited  supra,  note  2,  p.  1013.  N^evada.  —  Gen.   Stat.   (1885),  ^  3581. 

2.  Date.  —  When  issued  by  a  justice.  Utah.  —  Rev.  Stat.  (1898),  §  3738. 
the  writ  must  bear  date  the  day  of  its  4.  Consult,    generally,    the    annota- 
delivery  to  the  officer.  tions  to  Form  No.  8725,  supra. 
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sums  above  mentioned,  and   be   by  him  released,  and  also  satisfy 
your  fees. 

Hereof  fail  not,  and  make  due  return  of  this  writ,  with  your  doings 
therein,  unto  the  said  Abraham  Kent.,  Esq.,  within  sixty  days  next 
coming.^ 

Dated  at  Plainfield,  this,  fourteenth  day  of  February,  iW8. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  8744. 
(Del.  Rev.  Stat.  ^1893),  p.  750,  c.  99,  §  i6.)» 
Kent  County,  ss. 
The  State  of  Delaware,  to  any  constable  of  said  county,  greeting: 

We  command  you  that  you  take  Richard  Roe,  of  the  county  afore- 
said, if  he  may  be  found  within  your  bailiwick,  and  convey  him  to 
the  public  jail  of  said  county,  and  commit  him  to  the  keeper  of  said 
jail,  to  be  detained  in  safe  custody  until  a  judgment  recovered  by 
John  Doe  against  the  said  Richard  Roe  before  Abraham  Kent,  one  of 
our  justices  of  the  peace  for  said  county,  on  ^ht.  fourteenth  day  of 
September,  A.  D.  \W8,  for  the  sum  of  ten  dollars,  on  interest  from  the 
fourteenth  day  of  September,  iS97,  and  the  sum  of  seven  dollars  costs, 
and  of  three  dollars  fees  on  former  process,  shall  be  satisfied,  or 
other  discharge  shall  be  directed  according  to  law;  and  that  you 
return  this  process  with  your  doings  hereon  plainly  set  forth  to 
Abraham  Kent,  one  of  our  justices  of  the  peace  for  the  county  afore- 
said, on  the  twenty-eighth  day  of  December,  i898. 

Witness  the  hand  and  seal  of  the  justice  last  named,  the  ffteenth 
day  of  September,  a.  d.  \W8. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 


is,  ) 
^'^ss. 


Form  No.  8745. 

(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  79,  par.  123.)' 
State  of  Illinois, 
Greene  County. 

The   People   of  the   State    of   Illinois,   to   any  Constable    of  said 
County,  Greeting: 
We  command  you,  that  of  the  goods  and  chattels  of  Richard  Roe 
in  your  county  you  make  the  sum  of  one  hundred  dollars  and  twenty 

1.  Betum  Day.  —  All  executions  custody  until  the  aforesaid  sums  and 
granted  by  justices  of  the  peace  shall  interest  and  all  legal  fees  shall  be  satis- 
be  made  returnable  in  sixty  days,  fied,  or  other  discharge  shall  be  directed 
Conn.  Gen.  Stat.  (1888),  §  1156.  according   to   law."      Del.    Rev.    Stat. 

2.  Delaware. — The  writ  of  capias  ad  (1893),  c.  99,  p.  749.  For  the  common 
satisfaciendum  may  be  in  the  form  writ  of  execution  see  the  title  ExECU- 
given  in  the  text,  or,  in  cases  where  the  TiONS  Against  Property. 

body  of  the  defendant  may  be  lawfully  3.  A  justice  may  issue  an  execution 

taken  in  execution,  the  following  clause  against  the  body  or  goods  and  chattels 

may  be  added  to  the  common  writ  of  of  the  defendant,  at  the  election  of  the 

execution,  to  wit:  "And  that  for  want  plaintiff,  upon  a  judgment  in  action  in 

of  goods  and  chattels,  sufficient  for  the  tort,  or  where  the  defendant  is  in  cus- 

purpose  aforesaid,  to  be  found  in  your  tody  or  has  been  held  to  bail  upon  a 

bailiwick,    you    take    and   convey   the  capias,  as  provided  in  this  act  (see  j«/ra, 

said  Richard   Roe   to    the   jail   of     the  note  5,   p.  973),   or  upon   making  and 

county  aforesaid,  to  be  detained  in  safe  filing  the  affidavit  set  out  supra.  Form 
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cents  judgment,  and  seven  dollars  and  forty  cents  costs,  which  y^^« 
Doe  lately  recovered  before  me  against  the  said  Richard  Roe,  and  for 
want  of  such  goods  and  chattels,  that  you  take  the  body  of  the  said 
Richard  Roe  and  him  convey  and  deliver  unto  the  keeper  of  the  jail 
of  the  county  of  Greene^  who  is  hereby  commanded  to  receive  and 
keep  the  said  Richard  Roe  in  safe  custody  until  said  sum  and  all  legal 
expenses  be  paid  and  satisfied,  or  until  he  is  discharged  by  due  course 
of  law,  and  hereof  make  return  to  me  within  seventy  days  from  this 
day. 

Given  under  my  hand  this  tenth  day  of  October,  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 


^'  [  ss. 


Form  No.  8746. 
(Horner's  Stat.  Ind.  (1896),  §  1571.) 
State  of  Indiana, 
Clark  County. 

To  any  Constable  of  Clark  county :  Whereas,  John  Doe  obtained 
judgment  against  Richard  Roe,  as  appears  of  record  on  a  docket  now 
in  my  possession,  iox  fifteen  dollars,  with  interest  from  XSxt  first  day 
oi  January,  iS92,  together  with  five  dollars  for  costs:  And,  whereas, 
a  writ  of  capias  ad  satisfaciendum  has  been  awarded  on  said  judg- 
ment against  the  said  Richard  Roe:  You  are  therefore  commanded 
to  take  said  Richard  Roe,  and  unless  he  pay  said  judgment,  costs  and 
accruing  costs,  commit  him  to  jail  until  discharged  by  law. 
Dated  this  10th  day  ol  January,  i892. 

Richard  Stiles,  Justice,     (seal) 

Form  No.  8747.' 

State  of  Maine. 
Piscataquis,  ss. 
To   the    sheriff  of  our  said   county  of  Piscataquis,  or   either  of  his 

deputies,  or  any  constable^  of  the  town  of  Foxcroft,  within  our 

said  county.  Greeting: 

No.  8679.    Executions  against  the  body  arrest  by  express  provision.    Me.  Rev. 

shall  be  directed  in  the   same  manner  Stat.  (1883),  c.  113,  §  20. 

and  made  returnable  in  the  same  time  3.   Where  the  execution  is  against  a 

as  executions  against   the    goods   and  corporation  or  quasi  corporation.     Me. 

chattels  of  the  defendant.     Starr  &  C.  Rev.  Stat.  (1883),  c.  84,  §  30. 

Anno.  Stat.   111.  (1896),  c.   79,  par.  123.  In   all   other   cases   the   precept   for 

For  forms  of  executions  against  prop-  arrest  is  properly  inserted.     Me,  Rev. 

erty  see  the  title  Executions  Against  Stat.  (1883),  c.  113,  §  20. 

Property.  Direction  to  Arrest.  —  A   direction   to 

1.   Precept  for  Arrest.  —  The   precept  arrest,    signed   by  the   creditor  or  his 

for  arrest  should  be  omitted  in  the  fol-  attorney,   must  be    indorsed   upon  the 

lowing  cases,  to  wit:  execution  before  the  officer  can  be  re- 

1.  Where  the  judgment,  being  on  a  quired  to  execute  the  precept  to  arrest 
contract  express  or  implied,  is  less  than  the  debtor.  Dyer  v.  Tilton.  71  Me.  413. 
ten  dollars,  exclusive  of  costs;  or  on  a  2.  To  Whom  Directed.  —  An  execution 
prior  judgment  on  contract,  where  the  which  may  be  served,  and  is  intended 
amount  of  the  original  debt  remaining  to  be  served,  by  a  constable  should 
due  is  less  than  ten  dollars,  exclusive  be  addressed  to  any  constable,  as 
of  costs.  Me.  Rev.  Stat.  (1883),  c.  113,  well  as  to  the  sheriff  or  his  deputy. 
§  19.  But  if  the  writ  is  actually  served  by 

2.  Where  the  debtor  is  exempt  from  constable,  without  bearing  this  direc- 

1016  Volume  7. 


8747.  EXECUTIONS  AGAINST  PERSON.  8747. 

(seal)^  Whereas,  John  Doe  of  Foxcroft,  in  the  county  of  Piscata- 
quis^ on  the  fourteenth  day  of  December,  xW8^  before  Abraham 
Kenty  Esq.,  one  of  the  trial  justices  for  the  county  aforesaid, 
recovered  judgment  against  Richard Roe,^  of  said  Foxcroft,  for  the 
sum  oi  forty-Jive  dollars  and  fifteeti  cents,  debt  or  damage,  and  Jive 
dollars  and  twelve  cents,  for  charges  of  suit,  as  to  us  appears  of 
record,  whereof  execution  remains  to  be  done: 

We  command  you  therefore  that  of  the  money  of  the  said  debtor, 
or  of  his  goods,  or  chattels,  within  your  precinct,  at  the  value  thereof 
in  money,  you  cause  to  be  levied,  paid  and  satisfied  to  the  said  cred- 
itor the  aforesaid  sums,  being  fifty  dollars  and  twenty-seven  cents 
in  the  whole;*  and  also  that  out  of  the  money,  goods  or  chattels  of 
the  said  debtor  you  \tvy  fifteen  cents  more  for  this  writ,  together 
with  your  own  fees.  And  for  want  of  such  money,  goods  or  chattels 
of  the  said  debtor,  to  be  by  him  shown  unto  you,  or  found  within 
your  precinct,  to  the  acceptance  of  the  said  creditor,  for  satisfying 
the  aforesaid  sums,  together  with  the  interest  on  the  debt  or  damage 
and  costs  from  the  time  of  the  rendition  of  judgment,  we  command 
you  to  take  the  body  of  the  said  debtor  and  him  commit  unto  our 
jail  in  Dover  in  said  county  of  Piscataquis,  and  we  command  the 
keeper  thereof  accordingly  to  receive  the  said  debtor  into  our  said 
jail  and  him  safely  keep  until  he  shall  pay  the  sums  above  mentioned, 
with  your  fees,  or  may  be  discharged  by  said  creditor,  or  otherwise 
by  order  of  law. 

Hereof  fail  not,  and  make  due  return  of  this  writ,  with  your  doings 
thereon,  unto  our  said  trial  justice  within  three  months^  next  coming. 

tion,  the   defect  may  be    remedied   by  ment  and  costs   were   in   the  writ,  the 

amendment.     Morrell  v.  Cook,  31  Me.  writ  was  held  valid.     Smiths/.  Keen,  26 

120.  Me.  411.  And  a  mistake  in  an  execution 

1.  Seal.  —  An  execution  without  the  in  stating  the  amount  due,  where  the 
seal  of  the  court  upon  it  is  defective,  judgment  is  correctly  recited,  does  not 
and  is  no  justification  for  a  levy.  Porter  make  the  execution  void,  but  is  amend- 
V.  Haskell,  ii  Me.  177.  And  see  Me.  able.  Corthell  v.  Egery,  74  Me.  41. 
Rev.  Stat.  (18S3),  c.  81,  §  3.  In  this  case  execution  issued  for  less 

2.  Date  of  Judgment. —  A  misrecital,  in  than  the  amount  legally  due  on  the 
an  execution  for  costs,  of  the  date  when  judgment,  though  the  decision  of  the 
judgment  was  rendered  is  not  fatal,  court  was  not  based  upon  that  fact, 
but  may  be  amended  even  in  scire  But  the  same  court  had  previously 
facias  proceedings.  Wright  v.  Wright,  decided  that  where  execution  issued 
6  Me.  415;  Chase  v.  Oilman,  15  Me.  64.  for  a  certain  sum  with  interest  from 
And  a  misprision  of  the  clerk  in  taxing  date  of  judgment,  and  the  judgment 
the  costs  may  likewise  be  corrected,  called  for  interest  to  begin  twenty  days 
Wright  V.  Wright,  6  Me.  415.  after  judgment,  the  execution  was  void 

3.  Parties  Defendant.  —  An  execution  as  unsupported  by  a  preceding  judg- 
against  two  persons,  incorrectly  naming  ment-  Prescott  v.  Prescott,  62  Me. 
one,    is   valid   against  the  person  cor-  428. 

rectly  named.     Blake  z/.  Blanchard,  48         5.  Betorn   Day.  —  When    issued  by  a 

Me.  297.  trial  justice,  the  writ  shall  be  returnable 

4.  Amonnt  of  Debt. — Where  the  execu-  in  three  months.  Me.  Rev.  Stat.  (1883), 
cution  recited   a  larger  sum  as  debt  or  c.  83,  §  22. 

damage  and  a  larger  sum  as  costs  than  A  warrant  of  distress,  and  inferen- 
was  awarded  by  the  judgment,  but  tially  an  execution,  when  made  return- 
commanded  the  officer  to  make  a  cer-  able  in  ninety  days  instead  of  three 
tain  sum,  which  was  the  proper  one,  months,  is  void.  Waterville  v.  Barton, 
and  where  the  proper  figures  for  judg-     64  Me.  321. 
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Witness  our  said  trial  justice,  at  Foxcroft,  the  fourth^  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine. 

Abraham  Kent,  Trial  Justice. 


Form  No.  8748.* 

State  of  J/zV>^/>a«,  )  ^  .  t-i      i-      -j 

Montcalm  County.  \  ^^-     ^^  ^"^  constable  of  said  county: 

Whereas,  judgment  zga\nst  Richard  Roe,  defendant,  for  the  sum  of 
fifty  dollars,  damages,  and  eight  dollars  and  eleven  cents,  costs,  in 
favor  of  John  Doe,  plaintiff,  was  rendered  by  and  before  me,  the 
undersigned,  a  justice  of  the  peace  of  the  township  of  Coral,  in  said 
county,  on  the  tenth  day  oi  August,  a.  d.  i8.9c?,  at  the  township  afore- 
said. You  are  therefore  commanded,  in  the  name  of  the  people  of 
the  state  oi  Michigan,  to  levy  the  said  damages,  with  interest  from 
said  tenth  day  of  August,  i898,  and  costs,  of  the  goods  and  chattels 
of  the  said  Richard  Roe  (excepting  such  goods  and  chattels  as  are  by 
law  exempted  from  execution)  and  to  bring  the  money  before  me,  at 
my  office,  in  said  township,  in  sixty  days  from  the  date  hereof,  to 
render  to  the  said  John  Doe,  the  said  plaintiff.  And  if  no  such  goods 
and  chattels  can  be  found,  or  not  sufficient  to  satisfy  this  execution, 
you  are  further  commanded,  in  the  name  of  said  people,  to  take  the 
body  of  the  said  Richard Roe"^  and  convey  him  to  the  common  jail  of 


1.  Teste  on  Sunday.  —  A  writ  is  not 
void  because  it  bears  teste  as  of  Sunday, 
if  it  appears  that  the  writ  was  actually 
made  on  a  secular  day.  Trafton  v. 
Rogers,  13  Me.  315. 

2.  Michigan.  —  In  all  cases  where  an 
execution  may  issue  against  the  body 
of  the  defendant,  if  the  judgment  cred- 
itor require  it,  the  writ  shall  contain 
a  further  command  to  the  constable, 
that  if  no  such  goods  or  chattels  can  be 
found,  cr  not  sufficient  to  satisfy  such 
execution,  he  shall  take  the  body  of  the 
defendant  and  convey  him  to  the  com- 
mon jail  of  the  county,  there  to  remain 
until  such  execution  shall  be  paid  and 
satisfied,  or  he  is  discharged  by  due 
course  of  law.  How.  Anno.  Stat.  Mich. 
(1882),  g  6952. 

Execution  against  the  body  may  be  is- 
sued by  a  j  ustice  of  the  peace,  upon  judg- 
ment rendered  in  the  following  cases: 

1.  When  the  action  shall  have  been 
commenced  by  warrant. 

2.  When  the  judgment  is  rendered  in 
an  action  of  replevin,  trespass,  trover, 
or  action  on  the  case  for  tort. 

3.  In  case  of  fraud  or  breach  of  trust, 
when  the  debt  arises  on  contract  ex- 
press or  implied. 

4.  In  actions  for  money  collected  by 
public  officers  or  in  any  professional 
employment. 


5.  When  the  plaintiff  or  some  one  in 
his  behalf  shall,  at  or  after  the  time  of 
rendering  the  judgment,  make  and  file 
with  the  justice  an  affidavit  setting 
forth  the  facts  and  circumstances  which 
would  have  entitled  him  to  a  warrant 
against  the  defendant,  according  to  the 
provisions  of  this  chapter,  or  such  facts 
and  circumstances  shall  appear  from 
proceedings  or  the  evidence  on  the  trial 
of  the  cause.  How.  Anno.  Stat.  Mich. 
(1882),  §  6958. 

May  issue  in  cases  of  conviction  of 
violation  of  the  provisions  of  the  stat- 
utes relating  to  the  manufacture  and 
sale  of  intoxicating  liquors,  even  against 
females.  How.  Anno.  Stat.  Mich. 
(1882),  !;  6987. 

Need  not  recite  that  suit  was  commenced 
by  warrant  or  that  the  judgment  was 
rendered  in  an  action  of  tort.  The 
statute  does  not  require  such  recital. 
Fruitport  Tp.  v.  Dickerman,  90  Mich. 
20. 

3.  For  want  of  sufficient  goods  and 
chattels  whereon  to  levy,  the  con- 
stable shall  in  the  cases  authorized  by 
law,  if  the  execution  require  it,  take  the 
body  of  the  person  against  whom  exe- 
cution shall  have  issued  and  convey 
him  to  the  common  jail  of  the  county. 
How.  Anno.  Stat.  Mich.  (1882),  § 
6986. 
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the  said  county,  there  to  remain  until  this  execution  shall  be  paid 
and  satisfied,  or  the  sdad  Richard  Roe  shall  be  discharged  by  due 
course  of  law.     Hereof  fail  not,  and  have  you  then  there  this  writ. 

Given  under  my  hand,  at  said  township,  this  twentieth  day  of  August, 
A.  D.    iSM. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  8749.' 

Mercer  County,  ss. 

The  State  of  New  Jersey,  to  any  Constable  of  the  County  of  Mercer, 
Greeting: 

(seal)2  You  are  hereby  commanded  that  of  the  goods  and  chat- 
tels of  Richard  Roe"^  in  your  county  you  cause  to  be  levied  and  made 
the  sum  of  forty  dollars  damages,  and  seven  dollars  costs,  which  John 
Doe,  by  the  judgment  of  the  undersigned  justice  of  the  peace,  recov- 
ered against  the  said  Richard  Roe  on  the  tenth  day  oi  July,  a.  d. 
eighteen  hundred  and  ninety-eight,  in  a  certain  action  upon  contract 
(or  in  tort)  wherein  the  sq\(\  John  Doe  was  plaintiff  and  the  said 
Richard  Roe  defendant;  and  also  the  costs  hereof,  and  the  money  so 
as  aforesaid  by  you  to  be  levied,  you  are  commanded  to  pay  forth- 
with after  receiving  the  same  unto  the  said  John  Doe,  or  in  his 
absence,  unto  the  said  justice,  and  the  overplus,  if  any  there  be,  you 
are  to  pay  unto  the  said  Richard  Roe,  and  for  want  of  sufficient 
goods  and  chattels  whereon  to  levy  and  make  the  same,  you  are  com- 
manded to  take  the  body  of  the  said  Richard  Roe  dind  convey  him  to 
the  jail  of  the  said  county  of  Mercer,  and  make  return  hereof  within 
thirty  days. 

Given  under  my  hand  and  seal  this  twentieth  ddiy  oi  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-eight.^ 

Abraham  Kent,  Justice  of  the  Peace.* 

(^Indorse^nent.  )^ 

1.  iVew  Jersey.    —  When    judgment  which  they    are    issued.     N.   J.    Gen. 
shall  be  given    against  the  plaintiff  or  Stat.  (1895),  p.  1865,  4^  10. 
defendant,  the  justice  shall  grant  execu-  5.  Signature.  —  The    writ    shall    be 
tion    thereupon,  commanding  the  con-  signed  by  the  justice.     N.  J.  Gen.  Stat, 
stable  to   levy  and    make  the  debt  or  (1895),  p.  1865,  §  10. 

damages   and   costs  of   the  goods  and  6.  Indorsement  upon  the  writ  should 

chattels    of    the    party,    and    in    cases  be  as  follows: 

specified,  for  want  of   sufficient  goods  "  Before   Abraham    Kent,  Justice  of 

and  chattels  whereon  to  levy  and  make  the  Peace. 

the   same,    to   take   the  body  of   such  John  Doe     \  Upon    Contract    (or     in 

party  and  convey  him  to  the  jail  of  the  against       \                   Tort). 

x;ounty.     N.  J.  Gen.  Stat.  (1895),  p.  1874,  Hie  hard  Roe.  )  Ft.  Fa.de  Bonis  etCa.  Sa. 

§  46.  Issued  July  20,  iSgS. 

2.  Seal.  —  The  writ  shall  be  sealed  by  Returnable  August  /g,  i8gS. 
the  justice.     N.  J.  Gen.  Stat.  (1895),  p.  Real   debt   (or   damages) 
1865,  5?  10.       .  due   and    claimed   by 

8.  Against   Female.  —  No    execution         plaintiff /orty  dollars. 

shall    issue    against    the    body  of  any  Costs  of  suit thirty  dollars. 

female.     N.  J.    Gen.    Laws    (1895),    p.  Jeremiah  Mason,  Attorney." 

1874,  §  46.  Jailer's  Eeceipt. — The  constable,  upon 

4.  Date.  —  All    writs   and  other  pro-  delivery  of  the  debtor  to  the  jailer,  shall 

cesses  of  the  court  for  the  trial  of  small  take    said    jailer's    receipt    upon     the 

causes   shall   be  tested  on  the  day  on  execution  and   return  the  same  to  the 
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Form  No.  8750.' 

State  of  New  York. 

County  of  Suffolk.,      \  The  People  of  the  State  of  New  York,  to 

Town  oi  liuntington.  \      '         any  Constable  of  said  County:  2 

Whereas,  judgment  ^  was  rendered  by  me,  Abraham  Kent,  the 
undersigned  justice  of  the  peace,'*  against  Richard  Roe.,  defendant, 
in  favor  oi  John  Doe,  plaintiff,*  on  t\vt  first  day  of  October,  \W8^  for 
the  sum  of  one  hundred  and  forty  dollars  recovery:  And  whereas, 
there  is  now  actually  due  upon  the  judgment,  at  this  date,  the  sum- 
of  one  hundred  and  forty  dollars,  with  interest  thereon  from  the  first 
day  of  October,  iB98:  And  whereas,  said  action  was  brought  to  recover 
[damages  for  a  personal  injury  of  which  a  justice  of  the  peace  has 
jurisdiction.]'' 

You  are,  therefore,  required  forthwith  to  satisfy  the  said  judgment, 
together  with  your  fees,  out  of  the  personal  property  of  the  said 
judgment  debtor,  within  the  said  county  of  Suffolk  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  and  to  bring  the  money 
before  me,  at  my  office,  by  the  return  day  of  this  execution,  to  be 
rendered  by  me  to  the  party  who  recovered  said  judgment.  And 
you  are  also  commanded,  if  sufficient  personal  property  cannot  be 
found  to  satisfy  the  judgment,  to  arrest  the  said  Richard  Roe,  judg- 
ment debtor,  and  to  convey  him  to  the  jail  of  the  county  of  Suffolk, 
there  to  remain  until  he  pays  the  said  judgment,  or  is  discharged 
according  to  law.^     And  you  are  further  commanded  to  return  this 


justice  who  issued  it.     N.  J.  Gen.  Stat. 
(1895),  p.  1877,  §61. 

Form  of  receipt  may  be  as  follows: 
"  This  ttoenty -fifth  day  oi  July,  i8gS, 
received  oijohn  Lynch,  constable,  the 
body  of  Richard  Roe,  the  within  named 
defendant  against  whom  the  within 
execution  is  issued  according  to  the 
statutes  in  such  case  made  and  pro- 
vided. 

Daniel  Sherwood,  Keeper  of  the 
Jail  of  Mercer  County." 

1.  New  York. — Code  Civ.  Proc,  § 
3026  (Birds.  Rev.  Stat.  (1896),  p.  1806, 
g  170'/;  Code  Civ.  Proc,  §2895  (Birds. 
Rev.  Stat.  (1896),  p.  1781,  g  35). 

2.  Direction. —  Must  be  directed,  gen- 
erally, to  any  constable  of  the  same 
county.  N.  Y.  Code  Civ.  Proc,  §  3025 
(Birds.  Rev.  Stat.  (1896),  p.  1806,  §  169). 

3.  Judgment.  —  Must  intelligibly  de- 
scribe the  judgment.  N.  Y.  Code  Civ. 
Proc,  §  3025  (Birds.  Rev.  Stat.  (1896),' 
p.  1806,  >;  1^19). 

4.  Name  of  the  justice  by  whom  judg- 
ment was  rendered  must  be  stated.  N. 
Y.  Code  Civ.  Proc,  jS  3025  (Birds.  Rev. 
Stat.  (1896),  p.  1806,  §  169). 

5.  Names  of  parties  in  whose  favor  and 
against  whom  judgment  was  rendered 
must  be  stated.  N.  Y.  Code  Civ.  Proc, 
§3025  (Birds.  Rev.  Stat.  (1896),  p.  1806, 
§  169). 


6.  Time  when  judgment  was  rendered 

must  be  stated.     N.  Y.  Code  Civ.  Proc, 
6  3025  (Birds.  Rev.  Stat   (1896),  p.  1806, 

S  169)- 

7.  Or  state  other  cause  of  action,  as 
the  case  may  be,  within  the  provisions 
of  N.  Y.  Code  Civ.  Proc,  §  2895  (Birds. 
Rev.  Stat.  (1896),  p.  1781,  §  35). 

8.  Commanding  Part.  —  If  the  judg- 
ment was  recovered  against  a  male  per- 
son in  either  of  the  actions  specified  in 
the  first  or  second  subdivision  N.  Y. 
Code  Civ.  Proc,  §  2895,  or  if  the  order 
of  arrest  was  granted  and  was  executed 
in  a  case  specified  in  the  third  subdivi- 
sion N.  Y.  Code  Civ.  Proc,  g  2895,  the 
execution  must  also  command  the  con- 
stable, if  sufficient  personal  property 
cannot  be  found  to  satisfy  the  judg- 
ment, to  arrest  the  judgment  debtor 
and  convey  him  to  the  jail  of  the 
county,  there  to  remain  until  he  pays 
the  judgment  or  is  discharged  accord- 
ing to  law.  N.  Y.  Code  Civ.  Proc,  § 
3026  (Birds.  Rev.  Stat.  (1896),  p.  1806, 
§  170). 

For  want  of  sufficient  personal  prop- 
erty whereon  to  levy,  the  constable 
must,  if  the  execution  requires  it,  attach 
the  judgment  debtor  and  convey  him 
to  the  jail  of  the  county.  N.  Y.  Code 
Civ.  Proc,  §  3032  (Birds.  Rev.  Stat. 
(1896),  p.  1807,  S  176). 
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execution  to  me,^  at  my  ofifice,  within  sixty  days^  after  the  date  hereof. 
Dated  at  the  town  of  Huntington,  this  eighth  day  of  October,  i898. 

Abraham  Kent,  Justice  of  the  Peace. 

Debt %U0  00 

Costs %3  55 

Judgment $143  55 

Form  No.  8751. 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1045.) 

Justice's  Court  for  the  Precinct  of . 

State  of  Oregon,  county  of  Multnomah. 

To  the  sheriff  of   such   county  or   any  constable  of  any  precinct 
therein. 3 

Greeting:  — 

Whereas  John  Doe  has  obtained  a  judgment  against  Richard  Roe 
for  the  sum  of  (Jlere  state  the  amount  of  the  judgment  and  disbursements 
only  of  the  party  recovering  the  same)  before  the  undersigned,  a  justice 
of  the  peace  for  the  precinct  aforesaid,  on  the  tenth  day  of  September, 
\W8;  and  whereas  it  appears  from  an  affidavit  by  the  sdad.  JohnDoe, 
filed  with  me,  that  {Here  state  the  cause  of  issuing  the  execution  as  set 
forth  in  the  affidavit  on  file) ;  * 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are  hereby  com- 
manded to  take  the  body  of  said  Richard  Roe  \.o  the  jail  of  the  county 
aforesaid,  there  to  be  safely  kept  in  the  custody  of  the  jailer  until  the 
amount  of  said  judgment  and  disbursements  and  expenses  that  have 
and  may  accrue  shall  be  paid,  or  he  be  otherwise  legally  discharged; 
and  of  this  writ  make  legal  service  and  due  return  to  me  within 
thirty^  days  from  the  date  hereof. 

Given  under  my  hand  this  twentieth  day  oi  September,  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  8752.' 

City  of  Philadelphia,  ss. 

The  Commonwealth  of  Pennsylvania,  to  any  Constable  of  the  City  of 
Philadelphia^  in  the  County  of  Philadelphia,  Greeting: 

1.  To  Whom  Betomable.  —  Must  be  8.  Betom  Day.  —  The  writ  must  be 
made  returnable  to  the  justice  of  the  made  returnable  in  thirty  days  from 
peace.  N.  Y.  Code  Civ.  Proc,  S  3025  the  date  thereof.  Hill's  Anno.  Laws 
(Birds.  Rev.  Stat.  (1896),  p  x8o6,  ^  169).  Oregon  (1892),  §  2112. 

2.  When  Bettimable. —  Must  be  made  6.  Pennsylvania.  —  On  all  judgments 
returnable  within  sixty  days  after  it  is  rendered  by  a  justice  of  the  peace,  if 
due.  N.  Y.  Code  Civ.  Proc,  §3025  the  amount  of  the  judgment  is  not  paid 
(Birds.  Rev.  Stat.  (1896),  p.  1806,  §  169).  to  the  justice,  he  shall  grant  execution, 

3.  How  Directed.  —  The  writ  may  be  if  required  by  the  plaintiff  or  his  agent, 
directed  to  the  sheriff  of  the  county  or  thereupon,  if  for  a  sum  not  exceeding 
any  constable  or  marshal,  or  policeman  five  dollars  and  thirty-three  cents  forth- 
authorized  to  act  as  constable  in  any  with,  and  for  any  further  sum  after  the 
precinct  therein.  Hill's  Anno.  Laws  time  limited  for  the  stay  of  the  same. 
Oregon  (1892),  §  2112.  Bright.  Pur.  Dig.  Pa.  (1894),  p.  1144,  § 

4.  \{  the  cause  of  arrest  appear  from  115. 

the  record,   say,  "  whereas    it   appears         The  form  in  the  text  is  based  on  the 
from  the  record  of  the  action  wherein     form  given  in  Brews.  Pr.  (Pa.)  606. 
such  judgment  was  given  that."  stating        7.  Direction.  —  The  execution  shall  be 
the  cause  of  issuing  the  execution  as  it     directed  to  the  constable  of  the  ward, 
appears  by  the  record.  district  or  township  where  the  defend- 
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Whereas  John  Doe,  on  the  tenth  day  of  September,  a.  d.  one  thousand 
eight  hundred  and  ninety-eight,  obtained  judgment  before  Abraham 
Kent,  Esq.,  magistrate  of  Court  No.  Jf.,  for  the  said  city  of  Philadel- 
phia, 2ig2i\x\%X.  Richard  Roe  of  said  city,  for  the  sum  of /^r/j'  dollars 
damages,  together  with  seven  dollars  costs  of  suit,  which  judgment 
remains  unsatisfied.  Therefore,  we  command  ^  you  that  you  levy  the 
said  debt,  and  the  interest  thereon,  together  with  costs  of  suit,  on 
the  goods  and  chattels  of  the  said  Richard  Roe,  and  indorse  thereon, 
or  on  a  schedule  to  be  annexed  hereto,  a  list  of  the  same,  and  within 
twenty  days  from  date  of  this  writ  expose  the  same  to  sale  by  public 
vendue,  you  having  given  due  notice  thereof,  by  at  least  three  adver- 
tisements put  up  at  the  most  public  places  in  said  city,  and  returning 
the  overplus,  if  any,  resulting  from  said  sale,  to  the  said  Richard  Roe. 
And  for  want  of  sufficient  distress  we  command  you  that  you  take 
the  body  of  the  said  Richard  Roe  into  custody  and  him  convey  to  the 
debtor's  apartment  of  the  said  city,  there  to  be  kept  by  the  sheriff  or 
keeper  thereof  until  the  debt,  interest  and  costs  aforesaid  shall  be 
fully  paid.  And  of  your  proceedings  herein,  together  with  this  exe- 
cution, make  return  to  our  magistrate  within  t7venty  days  from  date 
hereof,  to  wit,  on  or  before  the  tenth  day  of  October,  one  thousand 
eight  hundred  and  ninety-eight. 

Witness,  our  said  magistrate  at  Court  No.  ^  who  has  hereunto  set 
his  hand  and  the  official  seal  of  said  court,  the  twentieth  day  of 
September,  a.  d.  one  thousand  eight  hundred  and  ninety-eight. 

(seal)  Abraham  Kent,  Magistrate  of  Court  No.  Jf. 

Form  No.  8753. 

(Ballinger's  Anno.  Codes  &  Stat.  Wash.  (1897),  §  6664.)' 
The  State  of  Washington,  ) 
County  of  Spokane.  \ 

ant  resides,  or  the  next  constable  most  an  arrest  or  imprisonment  of  the  per- 

convenient   to  the  defendant.     Bright,  son  against  whom  the  same  shall  issue, 

Pur.  Dig.  Pa.  (1894),  p.  1144,  §  115.  unless  it  shall  be  proved  by  the  affidavit 

1.  Commanding  Part.  —  The  w^rit  shall  of  the  person  in  whose  favor  such  exe- 

command  the  constable  to  levy  the  debt  cution    shall    issue,    or    that   of    some 

or   demand    and   costs  on    the  defend-  other    person,    to    the    satisfaction    of 

ant's  goods  and  chattels,  and  by  virtue  the  alderman  or  justice  of  the  peace, 

thereof  shall  within  the  space  of  twenty  either  that  such  judgment  was  for  the 

days  next  following  expose  the  same  to  recovery    of   money   collected    by   any 

sale  by    public    vendue,  having   given  public  officer  or  for  official  misconduct, 

due  notice  of  the  same  by  at  least  three  Bright.    Pur.   Dig.   Pa.  (1894),  p.   1145, 

advertisements    put    up   at    the    most  §  117. 

public  place  in  his  township,  ward  or  2.  If  the  action  be  one  in  which  de- 
district,  returning  the  overplus,  if  any,  fendant  might  have  been  arrested  upon 
to  the  defendant,  and,  for  want  of  suffi-  a  warrant,  an  execution  against  the 
cient  distress,  to  take  the  body  of  said  person  of  such  defendant  may  be  is- 
defendant  into  custody  and  him  or  her  sued,  after  the  return  of  an  execution 
convey  to  the  common  jail  of  the  against  his  property  unsatisfied  in 
county.  Bright.  Pur.  Dig.  Pa.  (1894),  whole  or  in  part.  An  execution  against 
p.  1144,  §  115  the    person     may    likewise    be    issued 

No  execution   issued   on    any   judg-  after  such  return,  where  the  defendant 

ment    rendered    by   any    alderman    or  has  been  arrested  upon  a  warrant  and 

justice  of  the  peace,  upon  any  demand  not  discharged  according  to  law.     Bal- 

arising  upon  contract,  express  or  im-  linger's    Anno.    Codes  &   Stat.    Wash, 

plied,  shall  contain  a  clause  authorizing  (1897),  §  6658. 

1022  .  Volume  7. 


8753.  EXECUTIONS  AGAINST  PERSON.  8754. 

To  the  Sheriff  or  any  Constable  of  said  County  i^ 

Whereas,  judgment  against  Rtc/uird Roe  for  the  sum  of /t^r/y  dol- 
lars, and  for  seven  dollars  costs  of  suit,  was  recovered  on  the  eleventh 
day  of  August,  i898,  before  the  undersigned,  one  of  the  justices  of 
the  peace  in  and  for  said  county,  at  the  %\x\X.  oi  John  Doe,  and  an 
execution  against  his  property  returned  unsatisfied,  these  are,  there- 
fore, in  the  name  of  the  state  of  Washington,  to  command  ^  you  to 
take  the  body  of  the  saxd  Richard  Roe,  and  him  convey  and  deliver 
to  the  keeper  of  the  jail  of  said  county,  who  is  hereby  commanded 
to  receive  and  keep  the  sa\A  Richard  Roe  in  safe  custody  in  prison 
until  the  aforesaid  sum  and  all  legal  expenses  be  paid  and  satisfied, 
or  until  he  be  discharged  therefrom  by  due  course  of  law;  and  of 
this  writ  make  due  return  within  thirty  days.^ 

Given  under  my  hand  this  twetitieth  day  of  October,  iS98.* 

Abraham  Kent,  Justice  of  the  Peace. 

(^Indorsements.)^ 

Form  No.  8754. 

(Wis.  Stat.  (1898),  §3683.)* 
Fond  du  Lac  County,  ) 
Town  of  Rosendale.      \ 

The  State  of   Wisconsin,  to  the   Sheriff   or   any   Constable    of   said 
County: 

Whereas,  judgment  against  Richard  Roe  for  the  sum  of  ten  dollars, 
lawful  money  of  the  United  States,  and  lor  five  dollars,  cost  of  suit, 
was  recovered  Xh&  fifth  day  of  October,  a.  d.  \2,98,  before  me,  at  the 
suit  of  /ohn  Doe. 

These  are,  therefore,  to  command  you  to  seize  the  goods  and  chat- 

1.  To  Whom  Directed.  —  The  execu-  damages  and  costs,  and  of  the  fees  due 
tion  shall  be  directed,  .except  when  it  to  each  person  separately.  Ballinger's 
is  otherwise  especially  provided,  to  the  Anno.  Codes  &  Stat.  Wash.  (1897),  § 
sheriff  or  any  constable  of  the  county  6653. 

where  the  justice  resides.     Ballinger's  Indorsement  by  Officer.  —  Each  officer 

Anno.   Codes  «&   Stat.   Wash.    (1897),  §  receiving   an    execution    shall    indorse 

6652.  thereon  the  time  of  the  receipt  of  tne 

2.  ComTnand  to  Officer.  —  The  writ  shall  same.  Ballinger's  Anno.  Codes  & 
comTiand     the     oihcer    to    arrest    the  Stat.  Wash.  (1897),  §  6653. 

debtor  and  commit  him   to  the  jail  of  6.    Wisconsin.  —  Stat.  (1898),  §  3681. 

the  county  until  he  shall  pay  the  judg-  Grounds  for  Issuance.  —  An  execution 

ment,   wjth  interest,   or  be  discharged  may  be  issued  against  the  person  of  the 

accordin;^    to    la%v.      Ballinger's  Anno,  defendant    when    the   action    in  which 

Codes   &    Stat.    Wash.    (1897),    §   5195,  judgment   is   rendered    is    founded  on 

subs.  3.  tort  or  for  a  penalty  or  forfeiture  upon 

3.  Betum  Day.  —  The  writ  shall  be  a  statute,  and  in  no  other  case,  provided 
made  returnable  within  thirty  days  no  execution  shall  issue  against  the 
from  the  date  of  issuance.  Ballinger's  person  of  any  female  upon  a  justice's 
Anno.  Codss  &  Slat.  Wash.  (1897),  §  judgment  in  a  civil  action.  Wis.  Stat. 
6652.  (1898),  g  3681. 

4.  Teste.  —  The  writ  shall  be  dated  on  In  Howland  v.  Needham,  10  Wis. 
the  day  it  is  issued.  Ballinger's  .^nno.  495,  it  was  held  that  an  execution 
Codes  &  Stat.  Wash.  (1897),  }5  6652.  against  the    body    may    be   resorted  to 

5.  Indorsements  —  Amount  of  Debt  to  to  enforce  an  action  of  ejectment. 

be  St.it^J.  —  Before  any  execution  shall  In  Toal  v.  Clapp,  64  Wis.  223,  it  was 
be  delivered,  the  justice  shall  state  in  held  that  an  execution  against  the  per- 
his  docket,  and  also  on  the  back  of  the  son  might  issue  to  enforce  a  judgment 
execution,   the  amount  of  the  debt  or     in  an  action  for  unlawful  detainer. 
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tels  of  the  S2\di  Richard  Roe  (excepting  such  as  the  law  exempts),^ 
and  make  sale  thereof  according  to  law  in  such  case  made  and  pro- 
vided, to  the  amount  of  said  sums,  with  interest  thereon,  together 
with  twenty-five  cents  for  this  execution,  and  the  same  return-  to  me 
within  thirty  days,  to  be  rendered  tcj)  the  said  Joh7i  Doe  for  his  said 
judgment  and  costs:  and  for  want  of  such  goods  and  chattels,^  take 
the  body  of  the  said  Richard  Roe  and  him  convey  and  deliver  unto  the 
keeper  of  the  common  jail  of  said  county,  who  is  hereby  commanded 
to  receive  and  keep  the  said  Richard  Roe  in  safe  custody  in  said  jail 
until  the  aforesaid  sums,  with  interest  thereon,  and  all  legal  expenses 
be  paid  and  satisfied,  or  until  he  be  discharged  thence  by  due  course 
of  law.^     Hereof  fail  not  under  the  penalty  of  the  law. 

Given  under  my  hand,  this,  fifteenth  day  of  October,  a.  d.  i2,98. 

Abraham  Kent,  Justice  of  the  Peace. 


b.  Upon  Transcript. 
Form  No.  8755.* 


)  In  the  Court  of  Common  Fleas  of  Cuyahoga 
\  County.^' 


>■  Execution  Against  the  Person. 


The  State  of  Ohio, 

Cuyahoga  County,  ss.^ 

W.  C.  Scott,  plaintiff, 

against 

Charles    Zeimer,    Charles 

Eddy  and  Cleo  Turgeon, 

defendants. 
To  the  Sheriff  of  Cuyahoga  County,  Greeting: 

We   command    you   that   of    the   goods   and   chattels   of  Charles 


1.  "Excepting  such  as  the  Law  Ex- 
empts."—  The  execution  must  contain 
these  words.  Streeter  v.  Frank,  3  Pin. 
(Wis.)  386.  And  the  seizuife  of  property 
by  law  exempt  is  not  authorized  by  a 
writ  in  which  these  words  are  omitted. 
Maxwell  v.  Reed,  7  Wis.  582. 

2.  Eor  want  of  goods  and  chattels  to 
satisfy  the  execution,  the  officer  shall, 
if  the  execution  so  require,  take  the 
body  of  the  person  of  the  judgment 
debtor  and  convey  him  to  the  common 
jail  of  the  county;  and  the  keeper 
thereof  is  required  to  keep  such  person 
in  jail  until  the  debt  or  damages  and 
costs  shall  be  paid,  or  he  be  discharged 
by  due  course  of  law.     Wis.  Stat.  (1896), 

S  3695- 

3.  Commanding  Part. — If  the  execution 
be  issued  against  a  male  person  in  a 
case  where  imprisonment  is  authorized 
by  law,  it  shall  also  command  the 
sheriff,  or  constable,  that  if  no  goods  or 
chattels  can  be  found,  or  not  sufficient 
to  satisfy  such  execution,  then  to  take 
the  body  of  the  person  against  whom 
the  execution  shall  be  issued  and  con- 
vey  him   to  the   common   jail   of   the 


county,  there  to  remain  until  such 
execution  shall  be  satisfied  and  paid,  or 
he  be  otherwise  discharged  according  to 
law.     Wis.  Stat.  (1898),  §  3682. 

4.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

§  5447. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
488. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6142. 

Oklahoma.  — Stat.  (1893),  §  4399. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2795. 

This  execution  is  substantially  a  copy 
of  the  writ  issued  and  filed  in  Scott  v. 
Zeimer,  No.  4800,  special  docket,  Cuya- 
hoga county  common  pleas  court,  in 
Ohio 

5.  Style  of  Writ.  —  Process  shall  be 
styled:  "State  of  Ohio,  Cuyahoga 
County."  Bates'  Anno.  Stat.  Ohio 
(1897),  4954;  Neb.  Const.  (1875),  art. 
VI,  §  24. 

6.  Issues  from  What  Court.  —  Execu- 
tion against  the  person  cannot  issue 
out  of  a  different  court  from  that  in 
which  the  judgujent  was  rendered. 
Milson,  etc.,  Fertilizing  Co.  v.  Ronk, 
54  Ohio  St.  422. 
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Zeimer,  Charles  Eddy  and  Cleo  Turgeon,  in  your  bailiwick,  you  cause 
to  be  made  two  hundred  and  eighty  and  seventy-five  one  hundredths  dol- 
lars, being  the  amount  of  damages  and  costs  which  W.  C.  Scott,  on 
the  thirteenth  day  of  December,  a.  d.  i2>92,  by  the  judgment  of  E.  R. 
Griswold,  justice  of  the  peace  in  and  for  Cleveland  township,  recov- 
ered against  the  said  Charles  Zeimer,  Charles  Eddy  and  Cleo  Turgeon, 
as  appears  of  record  by  transcript,  filed  the  seventeenth  day  of  June, 
i893,  with  interest  thereon,  from  the  thirteenth  day  of  December, 
iS92,  and  for  the  want  of  goods  and  chattels  we  command^  you  to 
take  the  bodies  of  the  said  Charles  Zeitner,  Charles  Eddy  and  Cleo 
Turgeon  and  them  commit  to  the  jail  of  said  county,  and  safely 
keep  therein  until  they  pay  or  secure  to  be  paid  the  full  sums  afore- 
said, with  the  interest  aforesaid  and  increased  costs,  or  that  they  be 
otherwise  discharged  according  to  law. 

Hereof  fail  not,  but  of  this  writ  and  your  service  thereof  make 
due  return 

Witness  my  signature  and  the  seal  of  said  court,  at  Cleveland,  this 
seventeenth  day  oi  June,  iS93.^ 

(seal)2  Calvin  Clark,  Clerk.* 

e.  Testatum  Writ. 

Form  No.  8756.* 

State  of  Michigan,      )  In  the  Circuit  Court  of  the  County  of 

County  of  Montcalm.  \     '  Montcalm. 

In  the  Name  of  the  People  of  the  State  of  Michigan. 
To  the  Sheriff  of  the  County  of  Wayne,  Greeting:  , 

(seal)  Whereas,  we  lately  commanded  the  sheriff  of  the  county 
of  Montcalm  that  he  should  take  Richard  Roe,  defendant,  if  he  be 
found  within  his  county,  and  him  safely  keep  so  that  he  might  have 
his  body  before  the  Circuit  Court  for  the  county  of  Montcalm,  on  the 
tenth  da.Y  oi  September,  A.  d.  i89<?,  to  Sditisiy  John  Doe,  plaintiff,  yfz'*? 
hundred  dollars,  which  on  the  tenth  ddiy  oi  June,  a.  d.  i?>98,  in  the 
Circuit  Court  for  the  county  of  Montcalm,  he  recovered  against  the 
said  defendant  for  the  damages  which  he  has  sustained,  on  the  occa- 
sion of  the  nonperformance  of  certain  promises  and  undertakings 
then  lately  made  by  the  said  defendant  to  the  said  plaintiff,  and  also 
the  sum  of  thirty  dollars  which  was  awarded  to  the  said  plaintiff  for 
the  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  stands  convicted,  as  appears  of  record  in 
said  court,  and  that  he  should  have  then  and  there  that  writ.  And 
on  that  day  the  said  sheriff  returned  to  the  said  Circuit  Court  for  the 

1.  Commanding  Part.  —  The  writ  shall     the   day  it  is  actually  issued.     Bates' 
require  the   officer  to  arrest  the  judg-     Anno.  Stat.  Ohio  (1897),  §  4954. 

ment  debtor  and   commit  him   to  the  3.  Seal.' — Process  shall  be  under  the 

jail   of  the   county  until    he    pays    the  seal  of  the  court  from  which  it  issues. 

judgment    or   is  discharged   according  Bates'    Anno.     Stat.     Ohio     (1897),    § 

to  law.      Bates'  Anno.  Stat.  Ohio  (1897),  4954. 

§  5447;  Kan.   Gen.  Stat.  (1897),  c.  95,  §  4.  Signed  by  Clerk. —  Process  shall  be 

488;    Neb.    Comp.   Stat.   (1897),  §  6142;  signed    by    the    clerk.       Bates'    Anno. 

Oklahoma   Stat.    (1893),   §    4399;  Wyo-  Stat.  Ohio  (1897),  §  4954. 

ming  Rev.  Stat.  (1887),  g  2795.  5.    Michigan.  —  See    notes  to    Form 

2.  Date.  —  Process  shall  bear  date  of  No.  8703,  supra. 
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county  of  Montcalm^  that  the  said  defendant  was  not  found  in  said 
county  oi  Montcalm.  Whereupon  it  is  sufficiently  testified  to  our  said 
Circuit  Court  that  the  said  defendant  is  now  hiding  in  your  county. 
Therefore  you  are  hereby  commanded  that  you  take  the  said  Richard 
Roe,  and  him  safely  keep,  so  that  you  may  have  his  body  before  the 
said  Circuit  Court  for  the  county  of  Montcalm,  at  the  court  room  in 
Stanton  in  said  county,  on  the  tenth  day  oi  November,  a.  d.  \W8,  to 
satisfy  the  said  plaintiff  for  his  damages,  costs,  and  charges  afore- 
said, and  have  you  then  there  this  writ. 

Witness,  the  Honorable  John  Marshall,  Circuit  Judge,  at  the  city  of 
Stanton  in  said  county  of  Montcalm,  on  the  tenth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No.  8757.' 
County  of  Philadelphia,  ss. 

The  Commonwealth  of  Pennsylvania,  to  the  Sheriff  of  the  County  of 
Alleghany,  Greeting: 

Whereas,  it  has  been  duly  proven  to  us  that  the  defendant  herein- 
after named  is  not  within  the  county  of  Philadelphia,  and  the  plain- 
tiff hereinafter  named  desiring  execution  against  the  body  of  the 
said  defendant  in  your  county. 

Now,  therefore,  we  command  you  that  you  take  Richard  Roe,  if  he 
may  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  our  judges  at  our  Court  of  Common  Pleas, 
No.  1,  for  the  county  oi  Philadelphia,  2lX.  Philadelphia,  there  to  be  held 
on  the  first  Monday  of  November  next,  to  satisfy  John  Doe,  plaintiff, 
two  thousand  dollars  damages,  which  were  adjudged  to  the  said  plaintiff, 
lately  in  our  said  court,  before  our  judges  at  Philadelphia  in  a  certain 
action  of  (JHere  specify  the  action),  wherein  the  said  John  Doe  was 
plaintiff  and  the  said  Richard  Roe  defendant,  as  also  thirty  dollars 
and  eleven  cents  for  the  costs  and  charges  by  the  said  plaintiff  about 
his  suit  in  that  behalf  expended,  whereof  the  said  defendant  is  con- 
vict as  appears  of  record,  etc.  And  have  you  then  and  there  this 
writ.2 

Witness,  Honorable  John  Marshall,  president  of  our  said  court  at 
Philadelphia,  the  twentieth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight. 

(seal)  Calvin  Clark,  Prothonotary. 

1.  Pennsylvania.  —  If   the  defendant  county  or  counties.     Bright.  Pur.  Dig. 

in  any  judgment  shall  have  no  real  or  Pa.  (1894),  p.  852,  ^  123.    But  the  officer 

personal    estate    within     the    common-  must   confine  defendant  in  the  jail  of 

wealth,  and  if  the  defendant  cannot  be  his  own   county,  and  not   in  the  jail  of 

found  within   the  county  where   such  the  county  from  the  court  of  which  the 

judgment    may  be,  it   shall   be  lawful  writ  issued.     Avery  v.  Seeley,  3  W.  & 

for  the  plaintiff,  if   he  shall   make  affi-  S.  (Pa.)  494. 

davit  of  the  fact  to  the  best  of  his  knowl-         The  form  in  the  text    is  based  on  the 

edge  and  belief,  to  have  upon  his  own  writ  given  in  Brews.  Pr.  (Pa.)  1296. 
suggestion  and   without   any  previous        2.  Betum  ofWrit.  —  The  writ  shall  be 

writ   a   testatum  writ,  or  at  the  same  returnable  to   the  court  from   which  it 

time   several  testatum  writs   of  capias  was  issued.  Bright.  Pur.  Dig.  Pa.  (1894), 

ad     satisfaciendum     into     any     other  p.  852,  §  123. 
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d.  Alias  Writ. 
Form  No.  8758.' 

{Commencing  as  in  Form  No.  .)     We  hereby  command  you  as 

we  have  before  commanded  you  that  you  take  {concluding  as  in  Forms 
Nos.  8703  to  8716,  as  the  case  may  b.e,  altering  time  of  return  and  teste). 

e.  PluriesWrit. 

Form  No.  8759.'' 

{Commencing  as  in  Form  No.  .)     We  hereby  command  you  as 

we  have  oftentimes  before  commanded  you  that  you  take  {conclud- 
ing as  in  Forms  Nos.  8703  to  8716,  as  the  case  may  be,  altering  time  of 
return  and  teste). 

2.  Capias  Pro  Fine.^ 

a.  In  General. 

(1)  From  Court  of  Record. 

from  circuit  court. 

Form  No.  8760.* 

The  State  of  Arkansas,  to  the  Sheriff  of  Pulaski  County,  Greeting: 

Whereas,  on  the  fourteenth  day  of  September,  i898,  John  Doe  was 
convicted  before  the  Circuit  Court  within  and  for  said  county  of 
Pulaski,  of  the  crime  of  {Here  state  the  crime  of  which  defendant  was 
convicted),  and  whereas  judgment  was  rendered  that  the  said  John 

1.  See  Tillinghast's  F.  iii,  §  29.  3.  South  Carolina. —  If  the  sheriff  re- 
Direction.  —  The  alias  writ  should  be     turn,    on   oath,    that   the  offender  has 

directed  to  the  sheriff  of  the  county  in  refused  to  pay,  or  has  not  property  suffi- 

which  the  venue  is  laid,  although  the  cient  to  satisfy  the  execution  against  the 

defendant    was    resident     in    another  property,  then  a  writ  of  capias  ad  satis- 

county  and  entered  into  recognizance  faciendum  shall  issue,  whereby  he  shall 

of  bail  to   the   sheriff   of   said   county  be  committed  to  the  common  jail  until 

where  the  arrest  was  made.     Cockran  the  forfeiture,  costs  and  charges  shall 

V.  Drake,  i8  N.  J.  L.  9.  be  satisfied.     S.  Car.  Crim.  Stat.  (1893), 

Against  Whom  may  Issue.  —  May  be  §   87.     See  also  Hurst  z-.  Samuels,  29 

issued   against   a   defendant   who,    on  S.  Car.  476.     See  Forms  Nos.  8760  to 

arrest  under  the  original  capias,  gave  8768    for  illustrations  of  executions  in 

bond  to  the  sheriff  under  the  Insolvent  criminal    cases.      For  forms   of  execu- 

Debtors   act   and    was    released    from  tions  against  the  property  see  the  title 

custody,  and  afterwards  was  refused  a  Executions  Against  Property. 
discharge  by  the  court,  and  the  plain-        4.  The  clerk  of  the  court,  at  the  end 

tiff  is  not  restricted  to  an  action  on  the  of  each  term,  shall  issue  executions  for 

bond.   David  z/.  Blundell,  40  N.  J.  L.  372.  all  fines  imposed  on  indictments  or  in 

At  Whose  Instance  may  Issue.  —  The  penal  actions,  or  otherwise,  on  the  costs 

writ  may  be  sued  out  at   the  instance  of  conviction  in  criminal  cases  during 

of   the   surety  on    the  insolvent  bond,  the  term  remaining  unpaid,  which  shall 

where  the  surety  has  paid  the  plaintiff  be    executed    in    the    same   manner  as 

after  forfeiture  of  the  bond  and  taken  executions  in  civil  cases.     Sand.  &  H. 

an  assignment  of  the  judgment.     David  Dig.  Ark.  (1894),  ^5  2314.     For  forms  of 

V.  Blundell,  40  N.  J.  L.  372.  executions  against  property  see  the  title 

2.  See  Tillinghast's  F.  iii,  §  30.  Executions  Against  Property.      * 
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Doe  pay  to  the  state  of  Arkansas  the  sum  of  fifty  dollars  for  fine, 
and  the  further  sum  of  seven  dollars  and  eleven  cents  costs  of  suit. 

You  are,  therefore,  commanded  to  demand  the  payment  of  the  said 
sum  of  fifty  dollars  fine,  and  seven  dollars  and  eleven  cents  costs, 
from  the  said  John  Doe,  and  in  default  of  payment  thereof  to  take 
the  body  of  the  said  John  Doe  and  deliver  him  to  the  jailer  of  Pulaski 
county  to  be  by  said  jailer  imprisoned  in  the  county  jail  of  such 
county  until  said  fine  and  costs  are  paid,  not  exceeding  seventy-seven 
days,  that  being  one  day  for  each  seventy-five  cents  of  said  fine  and 
costs  ;^  and  of  this  writ  you  make  due  return  within  ten  days. 

In  witness  {concluding  as  in  Form  No.  8698). 

Form  No.  8761. 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  161.)' 

The  Commonwealth  of  Kentucky,  to  the  Sheriff  of  Mason  County: 

We  command  you  to  take  the  body  of  James  Silvey,  late  of  said 
county,  if  he  be  found  within  the  same,  and  him  safely  keep  until  he 
shall  satisfy  us  07ie  hundred  dollars,  which  we  late  in  our  circuit  court 
recovered  against  him  for  a  fine  assessed  against  him  for  {giving  the 
offense  as  charged  in  the  indictment),  against  our  peace  and  dignity; 
also,  the  sum  of  ten  dollars,  which  to  us  in  the  same  court  was 
adjudged  for  our  costs  in  that  behalf;  whereof  the  sdXdi  James  Silvey 
is  convict,  as  appears  to  us  of  record;  and  how  you  shall  have  exe- 
cuted this  writ  make  known  to  our  judge  of  our  said  court,  at  the 
court-house  thereof,  in  the  city  of  Maysville,  on  the  tenth  day  of 
November,  iS77,  and  have  then  there  this  writ. 

Witness,  Samuel  IV.  Owens,  clerk  of  our  said  court,  at  the  court- 
house aforesaid,  this  9th  day  of  September,  iS77. 

Samuel  W.  Owens,  C.  M.  C.  C. 

Form  No.  8762.' 

The  State  of  Mississippi,  Madison  County. 
To  the  Sheriff  of  Madison  County,*  Greeting: 

We  command  you,  that  of  the  goods  and  chattels,  lands  and  tene- 
ments, of  John  Doe,  defendant,-  late  of  your  county,  you  cause  to  be 
made  the  sum  oifive  hundred  dollars,  which  the  state  hath  recovered 

1.  Period  of  Confinement. — The  de-  Precedent.  —  For  form  of  capias  pro 
fendant  shall  not  be  held  in  confine-  fine  from  a  city  court  see  Paducah  v. 
ment  for  a  fine  for  a  longer  period  than     Calhoun,  78  Ky.  325. 

at  the  rate  of  one  day  for  each  seventy-        3.  The  clerk  of  the  circuit  court  shall, 

five  cents  of  the  fine.     Sand.  &  H.  Dig.  immediately  after  the  adjournment  of 

Ark.  (1894),  t§  2309.  every  term,  issue  execution   according 

2.  Upon  judgments  for  fines,  whether  to  the  nature  of  the  case,  for  all  fines, 
rendered  on  indictments,  penal  actions  penalties  and  forfeitures  assessed  by  the 
or  otherwise,  writs  of  execution,  as  pro-  court  or  which  shall  have  accrued  to  the 
vided  in  the  General  Statutes,  may  be  state  or  the  county  remaining  due  and 
issued  against  the  person  or  property  unpaid.  Miss.  Anno.  Code  (1892),  5^  764. 
of  the  defendant.  Bullitt's  Crim.  Code  For  form  of  an  execution  against  the 
Ky.  (1895),  §  301.  For  form  of  writ  of  property  see  the  title  Executions 
execution  against  property  see  the  title  Against  Property. 

Executions  Against  Property.  For  4.  How  Directed. — The  writ  may  be  di- 
form  of  capias  ad  satisfaciendum  see  rected  to  the  sheriff  or  other  officer  of  any 
j»/ra,  Form  No.  8701.  county.  Miss.  Anno.  Code  (1892),  §3460. 
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against  him  by  way  of  fine  (or  penalty  or  forfeiture)  in  the  Circuit 
Court  of  Madison  county,  for  \Here  state  offense),  and  of  which  offense 
the  said  John  Doe  hath  been  convicted.  Also,  the  sum  of  twenty  dol- 
lars, for  the  costs  in  that  behalf  expended;  and  for  want  of  goods, 
chattels,  lands  and  tenements  belonging  to  the  said  John  Doe, 
defendant,  in  your  county,  whereon  to  make  a  levy  sufficient  to  sat- 
isfy said  fine  and  costs,  you  are  further  commanded  to  take  the  said 
John  Doe  by  his  body  and  him  safely  keep  in  the  jail  of  your  county 
until  the  said  fine  {or  penalty  or  forfeiture)  and  costs  be  paid,  or  he 
be  otherwise  discharged  according  to  law.^  And  have  you  said  sum 
of  money  before  the  judge  of  the  next  Circuit  Court,  to  be  held  on 
the  twenty-eighth  day  of  November,  iS98,  ready  to  render  as  directed. 
And  have  then  there  this  writ. 

Witness  my  hand  and  seal  of  office,  at  Madison,  this  the  thirtieth 
day  oi  June,  a.  d.  \W8. 

(seal)  Calvin  Clark,  Clerk. 

{Bill  of  costs.)^ 

FROM    COUNTY    COURT. 

Form  No.  8763.* 

State  of  Colorado,        ) 

r   SS 

County  of  Arapahoe.  \ 

The  People  of  the  State  of  Colorado,  to  the  Sheriff  of  said  County, 
Greeting: 

Whereas,  at  the  September  term,  a.  d.  ^W8,  of  the  County  Court  of 
said  county,  begun  and  held  at  the  Court-house  in  Denver  in  said  Ara- 
pahoe county,  on  Monday,  the  fifth  day  of  September,  a.  d.  id>98,  being 
the  twentieth  day  in  said  month,  John  Doe  was  convicted  of  the  crime 
of  {Here  state  crime  of  which  defendant  was  convicted)  and  it  was 
thereupon  adjudged  by  said  court  that  the  said  people  do  recover  of 
the  said  John  Doe  their  fine  in  the  sum  of  twenty  dollars,  together 
with  all  their  costs  and  charges,  by  them  in  and  about  the  prosecu- 
tion of  said  suit  expended;  and  whereas,  it  was  ordered  by  said 
court  that  the  said  John  Doe  be  remanded  to  the  custody  of  said 
sheriff  until  said  fine  and  costs  should  be  paid;  and  whereas,  the 
said  fine  and  costs  yet  remain  to  be  made  unto  the  said  people. 

Now,  therefore,  you  are  hereby  commanded,  in  the  name  and  by 
the  authority  of  the  people,  aforesaid,  to  forthwith  take  the  body  of 
the  said  John  Doe  and  him  safely  keep  until  he  render  unto  you  the 
said  sum  of  twenty  dollars,  fine  as  aforesaid,  together  with  the  sum  of 

1.  Imprisonment  for  Debt. — Art.  3,  §  30  thereof  is  charged,  shall  be  entered 
of  the  constitution  does  not  apply  to  therein  or  annexed  thereto.  Miss.  Anno, 
prosecution   in  criminal  cases,  and  the     Code  (1892),  §  897. 

convict  may  be  imprisoned  until  such  3.  The  court  shall  have  power,  in  all 

costs  are  paid.      Ex  p.  Meyer,  57  Miss,  cases  of  conviction  when  any  fine  is  in- 

85.  flicted,  to  order,  as  a  part  of  the  judg- 

2.  Bill  of  Costs.  —  On  all  executions  in  ment  of  the  court,  that  the  offender 
which  any  costs  are  included,  a  de-  shall  be  committed  to  jail,  there  to  re- 
tailed statement  of  such  fees  or  costs,  in  main  until  such  fine  and  costs  shall  be 
plain  and  intelligible  words  or  figures,  fully  paid  or  he  be  otherwise  legally 
and  of  each  section  of  the  law,  and,  if  discharged.  Mills'  Anno.  Stat.  Colo, 
any,  each  paragraph  or  subdivision  and  (1891),  §  1443.  Consult,  generally,  an- 
section,  by  virtue  of  which  each  item  notations  to  Form  No.  8617,  supra. 
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fifteen  dollars  dSi6.  forty  cents,  costs  of  said  prosecution,  and  hereof 
make  return  in  what  manner  you  shall  have  executed  the  same  within 
ninety  (90)  days  from  the  date  hereof. 

Witness,  Calvin  Clark,  clerk  of  our  said  County  Court,  and  the  seal 
thereof  hereunto  affixed  at  Denver  in  said  county,  this  twenty-second 
day  of  September,  a.  d.  i2>98. 

(seal)  Calvin  Clarky  Clerk. 


(Indorsement. ) 


State  of  Florida, 


FROM    CRIMINAL    COURT. 

Form  No.  8764.* 


Escambia  County.  [ 

To  All  and  Every  the  Sheriffs  of  the  State  of  Florida,  Greeting: 

You  are  hereby  commanded  to  take  Johfi  Doe,  if  he  be  found  in 
your  county,  and  him  safely  keep,  so  that  you  have  his  body. 

And  you  are  further  commanded,  that  of  the  goods  and  chattels, 
lands  and  tenements  of  said  John  Doe  you  cause  to  be  made  the  sum 
of  one  hundred  dollars  dind  fifty  cents,  which  lately,  on  the  tenth  day  of 
September,  iS98,  in  our  Criminal  Court  of  Record  in  and  for  Escambia 
county,  of  the  state  of  Florida,  held  at  the  Court-house  in  Pensacola  in 
and  for  the  county  of  Escambia,  was  recovered  against  said  John  Doe 
by  the  State  of  Florida,  for  (Here  name  offense)  for  her  costs  by  her, 
in  and  about  said  suit  in  that  behalf  expended,  whereof  the  said  John 
Doe  is  convicted,  as  appears  to  us  of  record.  And  that  you  have  the 
same  and  his  said  body  before  the  judge  of  our  said  court,  at  the 
Court-house  in  Pensacola,  and  his  said  body  in  keeping  until  satisfied, 
to  satisfy  the  said  the  State  of  Florida  versus  John  Doe,  for  her 
expense  and  cost  aforesaid;  and  have  then  and  there  this  writ. 

Witness,  the  Honorable  John  Marshall,  Judge,  as  also  Calvin  Clark, 
Clerk,  and  the  seal  of  said  court,  at  the  Court-house  at  Pensacola 
aforesaid,  this  tenth  day  of  September,  a.  d.  \%98. 

(seal)  Calvin  Clark,  Clerk. 

(2)   From  Justice  of  the  Peace.^ 

1.  Whenever  any  person  convicted  of  Whereas,  on  the  21st  day  oi  fune, 
a  crime  shall  be  sentenced  to  pay  a  fine  i8<5'/,  the  city  of  St.  Louis  hath  obtained 
or  cost,  capias  may  be  issued  against  judgment  before  the  police  justice  of 
the  body  of  the  person  so  sentenced  to  ih^frst  district /^/«V^  court  of  the  city 
pay,  and  said  capias  shall  have,  in  ad-  of  St.  Louis,  against  August  Hollwedell, 
dition,  the  force  and  effect  of  a  fieri  for  a  violation  of  an  ordinance  of  said 
facias,  shall  contain  in  substance  the  city,  for  the  sum  of  %ioOy  together  with 
clause  usually  contained  in  such  writs,  her  costs  in  this  behalf;  These  are, 
and  may  be  levied  upon  any  property  therefore,  to  command  you  to  levy  the 
of  such  person,  real  or  personal,  not  said  debt  and  costs  of  the  goods  and 
exempt  from  levy  under  execution,  chattels  of  said  defendant,  within  the 
Fla.  Rev.  Stat.  (1892),  §  2942.  For  city  of  St.  Louis,  and  expose  the  same 
forms  of  fieri  facias  seethe  title  ExE-  for  sale  agreeably  to  law;  and  for  want 
CUTIONS  Against  Property.  of  sufficient  property  whereon  to  levy 

2.  From  Police  Coort.  -In  j5';r/.  Holl-  said  debt  and  costs,  you  are  hereby 
wedell,  74  Mo.  397,  the  following  exe-  commanded  to  deliver  the  body  of  said 
cution  is  given:  defendant  into  the  custody  of  the  su- 
"  Slate  of  Missouri,  to  the  Marshal  of  perintendent    of    prisoners,    who   will 

the  city  of  St.  Louis,  Greeting:  convey   said    body    to   the    city    work- 
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{a)  Against  Defendant. 
Form  No.  8765.' 

{Venue  and  address  as  in  Form  No.  871^.') 

Whereas,  on  the  tenth  day  of  September,  a.  d.  \Z98,  at  the  court  held 
before  me,  Abraham  Kent.,  a  justice  of  the  peace  of  the  township  of 
Coral.,  in  said  county  of  Montcalm,  at  said  township,*yi7^«  Doe,  under 
a  proper  complaint  in  writing,  and  upon  oath  oi  Richard  Roe,  after  a 
full  hearing  and  trial  in  his  presence,  was  convicted  of  {Here  state 
nature  of  offense  of  which  defendant  was  convicted),  and  it  was  adjudged 
that  the  said  John  Doe  should  pay  a  fine  of  ten  dollars  and  the  costs  of 
prosecution,  amounting  to  ten  dollars,  as  ascertained  and  adjudged 
by  me,  which  fine  and  costs  have  not  been  paid.  You  are  therefore 
commanded  in  the  name  of  the  people  of  the  state  of  Michigan  to  levy 
the  said  fine  and  costs  of  the  goods  and  chattels  of  the  said  fohn  Doe, 
except  such  goods  and  chattels  as  are  by  law  exempt  from  execution, 
and  to  bring  the  money  before  me  at  my  office  in  said  township  in 
sixty  days  from  date  hereof;  and  if  no  such  goods  and  chattels  can  be 
found  or  not  sufficient  to  satisfy  this  execution,  you  are  further  com- 
manded in  the  name  of  said  people  to  take  the  body  of  the  said /ohn 
Doe  and  convey  him  to  the  common  jail  of  the  said  county,  there  to 
remain  until  this  execution  shall  be  paid  or  satisfied,  or  the  said  fohn 
Doe  shall  be  discharged  by  due  course  of  law,  provided  that  such 
imprisonment  shall  not  continue  for  a  greater  period  than  ninety 
days.2     Hereof  fail  not. 

Given  under  my  hand  {concluding  as  in  Form  No.  SUfS). 

Form  No.  8766.^ 

State  oi  Illinois,  ] 
Greene  County.    [ 

The  People  of  the  State  of  Illinois,  to  any  Constable  of  said  County, 
and  to  the  Keeper  of  the  Common  Jail  of  said  County,  Greeting: 

house   of    the   city   of    St.    Louis,    the  prisonment  shall  have  been  rendered, 

keeper  whereof  is  hereby  commanded  How.  Anno.  Stat.   Mich.  (1882),  §  8471, 

to  receive  said  defendant,  and  said  de-  How.  Anno.  Stat.  Mich.(Supp.  1890), 

fendant  safely  keep  until  the  said  debt  §  1435,  provides  that  in   case   a  judg- 

and  costs  shall  have  been  paid  by  said  ment  is  rendered  under  §§  1373,  1386, 

defendant's  labor,  according  to  the  laws  1387,    1403-1406,    execution     may   run 

of  the  State  of  Missouri  and  the  ordi-  against  the  body  as  in  personal  actions 

nances  of  the  city  of  St.  Louis,  or  until  for  tort. 

the  defendant  shall  be  otherwise  dis-  Form  of  Writ.  —  Such  execution  shall 

charged  by  due  course  of  law.   And  you  be  issued  in  the  same  form,  and  served 

are  also  commanded  to  make  return  of  and  returned  in  the  same  manner,  and 

this  execution  within  thirty  days  from  have    the    same    force    and    effect,    as 

the  date  of  the  same,  with  your  return  executions  now  authorized  to  be  issued, 

indorsed    thereon,    showing   how    you  served    and    returned    in  civil    actions 

have  executed  the  same.     Given  under  commenced  by  warrant.     How.  Anno, 

my  hand,  this  21st  day  oifune,  \%Si.  Stat.  Mich.  (1882),  §  8472. 

Wm.  R.  Mateer,  Clerk,  etc."  2.  Period  of  Imprisonment. —  Imprison- 

1.  Execution   may  issue   for  the  col-  ment  shall  not  be  for   a  greater  period 

lection   of  fines   and  costs  imposed  for  than   ninety    days.     How.  Anno.  Stat, 

misdemeanors    or   offenses  punishable  Mich.  (1882),  §  8472. 

by    fine  or   imprisonment,  or  fine   and  3.   Upon  the  rendition  of  a  judgment 

imprisonment,  in    all    cases   where    no  imposing  a  fine,  the  justice  shall,  except 

alternative  sentence  or  judgment  of  im-  as  otherwise  provided,  issue  execution 
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Whereas,  upon  the  information  and  complaint,  in  writing,  of  Richard 
Roe,  lately  exhibited  before  Abraham  Kent,  a  justice  of  the  peace  of 
said  county,  under  oath,  against  John  Doe  for  an  assault  and  battery, 
the  said  y^)^«  Z>^^  was  arrested,  and  tried  before  the  said  justice, 
Abraham  Kent,  and  found  guilty  of  the  said  charge,  and  the  said  jus- 
tice assessed  the  fine  which  he  should  pay  at  the  sum  oi fifteen  dol- 
lars, and  it  was  thereupon  adjudged  and  determined  by  the  said 
justice  that  the  Sddd  John  Doe  should  pay  the  fine  so  assessed,  and 
also  the  sum  of  eletien  dollars  smd  four  cents  costs. 

And,  whereas,  it  appears  by  the  return  of  John  Lynch,  constable  of 
said  county,  dated  the  tenth  day  of  October,  a.  d.  i^98,  that  he  hath 
made  diligent  search  for,  but  doth  not  know  of,  nor  can  find,  any 
goods  and  chattels  of  the  %a.id  John  Doe,  by  distress  and  sale  whereof 
the  said  sum  ol  fifteen  dollars  fine  and  eleven  dollars  and /c'ar  cents 
costs  may  be  levied,  pursuant  to  the  command  of  our  writ  of  execu- 
tion, delivered  to  him  for  that  purpose. 

We,  therefore,  command  you  to  apprehend  the  said  John  Doe  and 
convey  him  to  the  common  jail  of  said  county  and  deliver  him  into 
the  custody  of  said  keeper.  And  you,  the  said  keeper,  are  hereby 
required  to  receive  the  said  John  Doe  into  your  custody  in  the  said 
jail,  and  him  there  safely  keep  for  the  space  of  seventy-two  hours, 
unless  the  said  fine  and  costs  shall  be  sooner  satisfied,  or  until  he  shall 
be  discharged  by  due  course  of  law. 

Given  under  the  hand  and  seal  of  the  said  justice,  the  eleventh  day  of 
October,  a.  d.  \%d8. 

Abraham  Kent,     (seal) 
Justice  of  the  Peace. 
Form  No.  8767. 
(Bullitt's  Crim.  Code  Ky.  (1895),  p.  162. )• 
The  Commonwealth  of  Kentucky,  to  any  Constable  of  Mason  County: 

You  are  commanded  to  take  the  body  of  Charles  Bell,  late  of  said 
county,  and  him  safely  keep  until  he  shall  satisfy  the  said  Common- 
wealth the  sum  of  twenty  dollars,  which  the  said  Commonwealth 
recovered  before  me,  as  justice  of  the  peace  for  said  county,  for  a 
fine  for  a  breach  of  the  peace  (or  other  offense,  as  the  case  may  be);  also, 
the  sum  oi  five  dollars,  which  to  the  said  Commonwealth  before  me, 
was  adjudged  for  her  costs  in  that  behalf  expended;  whereof  the  said 
Charles  Bell  is  convict,  as  appears  to  me  of  record;  and  that  you 
make  due  return  hereof  in  sixty  days  to  me  at  my  office. 

Given  under  my  hand  this  9th  day  of  September,  i877. 

William  E.  Sedden,  J.  P.  M.  C. 

against    the  goods  and  chattels  of  the  of    the    defendant    and    the    constable 

defendant  for  the  fine  and  costs,  which  shall  arrest   such    person  and    commit 

may    be    levied     upon    any    personal  him  to  the    jail  of  the  county,  there  to 

property  of  the  defendant    not  exempt  remain    forty-eight    hours,    and    if  the 

from  execution,   and  proceedings  may  fine  exceed  ten  dollars,  then  to  remain 

be    had  thereon    as  upon  other  execu-  in  said  jail  twenty-four  hours  for  every 

tions.       Starr    &  C.    Anno.     Stat.     111.  five  dollars  over  and  above  the  said  ten 

(1896),  c.  79,  par.  170.     If  the  constable  dollars.     Starr   &   C.   Anno.    Stat.   111. 

shall  return  upon  such  execution  that  (1896),  c.  79,  par.  171. 

defendant   has  no  goods  and    chattels  1.  Kentucky.  —  Bullitt's  Crim.  Code 

whereof  to  make  the  money,  the  justice  (1895),  §  333.      See  |alsa  supra,  note  2, 

shall   issue  a  capias  against  the  body  p.  1028 
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Form  No.  8768. 

(Wis.  Stat.  (1898),  I  4774.)' 
Fofid  du  Lac  County,  \ 
Town  of  Rosendale.     f 

The   State  of   Wisconsin,  to    the   Sheriff  or   any  Constable  of   said 
County: 

Whereas,  at  a  Justice  Court  held  at  my  office  in  said  town,  for  the 
trial  of  Richard  Roe  for  the  offense  hereinafter  stated,  the  said  Richard 
Roe  was  convicted  of  having  on  th&  fifth  day  of  October,  a.  d.  i8P5,  at 
the  town  of  Rosendale,  in  said  county,  gone  armed  with  a  certain 
concealed  and  dangerous  weapon,  to  wit,  a  pistol,  in  violation  of  sec- 
tion four  thousand  three  hundred  and  ninety-seven  of  the  Wisconsin 
statutes  of  1898,  and  upon  conviction  the  said  court  did  adjudge  and 
determine  that  the  said  Richard  Roe  should  pay  a  fine  oi  fifty  dollars 
and  costs; 

And  whereas,  said  fine  and  costs  have  not  been  paid  by  the  said 
Richard  Roe,  these  are  therefore  to  command  you  to  levy  distress  on 
the  goods  and  chattels  of  the  said  Richard  Roe  (excepting  such  as 
the  law  exempts),  and  make  sale  thereof,  according  to  law  in  such 
case  made  and  provided,  to  the  amount  of  said  sums,  with  interest 
thereon,  together  with  twejity-five  cents  for  this  execution,  and  the 
same  return  to  me  within  thirty  days,  to  be  rendered  {concluding  as 
in  an  execution  in  civil  cases  from  a  justice  of  the  peace  against  the  goods 
or  body\ 

{F)  Against  Complainant  for  Costs. 

Form  No.  8769.' 

{Commencing  as  in  Form  No.  8765,  and  continuing  down  to  *)  John 
Z>t?^  was  tried  on  complaint,  on  oath  oi  Richard  Roe,  ior  {Here  state 
nature  of  complaint^,  and  upon  said  trial  was  acquitted;  and  whereas 
the  costs  of  said  trial,  amounting  to  ten  dollars,  as  ascertained  by 

1.  A  judgment  imposing  a  fine  for  shall  have  accrued  to  the  court,  sheriff, 
an  offense  tried  before  a  justice  of  the  constable  and  jury,  and,  upon  proceed- 
peace  may  be  executed  by  the  sheriff  ings  had  upon  such  complaint,  execu- 
or  constable  of  the  county  where  the  tion  shall  issue  for  the  collection  of 
conviction  is  had,  by  virtue  of  an  exe-  such  costs  as  in  civil  cases,  as  well 
cution  under  the  hand  of  the  justice  against  the  surety  as  against  the  prose- 
who  held  the  court,  to  be  directed  to  cutor,  unless  the  magistrate  or  court, 
such  oflScers  and  specifying  the  par-  before  whom  the  complaint  is  made  or 
ticulars  of  such  judgment.  Wis.  Stat,  trial  is  had,  shall  certify  in  his  minutes 
(1898),  §§  4762,  3681.  See  also  notes  to  that  there  was  probable  cause  for  the 
Form  No.  8754,  supra.  making    of    such     complaint.       How. 

2.  In  all  prosecutions  for  any  crime  Anno.  Stat.  Mich.  (1882),  §  9063. 

or  misdemeanor,  when  the  prosecution         If    the   complainant   shall,  refuse  or 

is  at  the  instance  of  a  private  person  neglect  to  pay  such    costs  or  to  give 

and  not  some   public  officer  or  grand  such  security,  the  court  may  forthwith 

jury,  such  person   shall    give  security  enter   judgment    against    him    for   the 

for    co3ts,    and    if    the    defendant,    or  amount  of   such    costs,  and   forthwith 

prisoner,   be   discharged    on    examina-  issue    execution    thereon    in   the  same 

tion  of  such    magistrate,   or  acquitted  manner  and  with  like  effect  as  in  cases 

on  trial,  or  a  nolle  prosequi  be  entered  of  an  execution  issued  by  a  justice  of 

on  an  indictment  by  order  of  the  court  the  peace  on  a  judgment  in  an  action 

before   which  it   may  be  pending,  the  for  a  trespass  or  other  wrong.     How. 

prosecutor   shall   pay  all   costs   which  Anno.  Stat.  Mich.  (18S2),  §  7 no. 
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me,  said  justice,  were  adjudged  against  the  ^zxdi  Richard  Roe,  and 
which  costs  saxd  Richard  Roe  has  refused  (or  neglected^  to  pay;  and 
whereas,  at  the  time  of  the  making  of  the  said  complaint,  William 
West  became  security  for  said  costs  according  to  law. 

You  are  therefore  commanded  in  the  name  of.  the  people  of  the 
state  of  Michigan  to  levy  the  said  judgment  on  the  goods  and  chat- 
tels of  the  said  Richard  Roe  and  William  West,  excepting  such  goods 
and  chattels  as  are  by  law  exempted  from  execution,  and  bring  the 
money  before  me  at  my  office  in  said  township  in  sixty  days  from 
the  date  hereof.  And  if  no  such  goods  and  chattels  can  be  found 
or  not  sufficient  to  satisfy  this  execution,  you  are  further  com- 
manded in  the  name  of  said  people  to  take  the  body  of  the  said 
Richard  Roe  and  convey  him  to  the  common  jail  of  the  said  county, 
there  to  remain  until  this  execution  shall  be  satisfied,  or  the  said 
Richard  Roe  shall  be  discharged  by  due  course  of  law.  Hereof 
fail  not. 

'^iven  under  my  hand  (concluding  as  in  Form  No.  SlJiS). 

if)  Against  Witness  for  Default  or  Refusal  to  Testify. 
Form  No.  8770.' 

(  Venue  and  address  as  in  Form  No.  87Jf8. ) 

Whereas,  on  the  tenth  day  of  September,  iS98,  William  West  was  con- 
victed before  me,  Abraham  Kent,  a  justice  of  the  peace  of  the  town- 
ship of  Coral,  in  said  county  of  Montcalm,  and  fined  the  sum  of  ten 
dollars,  together  with  seven  dollars  costs,  for  failure  to  attend  as  a 
witness  {pv  for  refusal  upon  being  called  as  a  witness^  to  give  evidence 
on  the  part  of  the  people  on  the  trial  oi  John  Doe,  before  the  said 
justice,  at  his  office  in  said  township  on  the  third  day  of  September, 
iS98,  on  the  complaint,  on  oath,  of  Richard  Roe,  for  (Here  state 
nature  of  complaint),  a  record  of  which  conviction  and  the  cause 
thereof  having  been  duly  entered  in  the  docket  of  said  justice.  And 
whereas,  the  said  William  West  hath  neglected  (or  refused)  to  pay 
said  fine  and  costs,  you  are  therefore  commanded,  in  the  name  of  the 
people  of  the  state  of  Michigan,  to  levy  the  said  fine  and  costs,  of 
the  goods  and  chattels  of  the  said  William  West,  and  for  want  thereof 
to  take  and  convey  the  body  of  the  said  William  West  to  the  jail  of 

1.  Every  person  subpcenaed  as  a  wit-  and   the  cause  thereof,  and   the  same 

ness  who  shall  not  appear,  or  who,  ap-  shall    be    deemed   a    judgment    in    all 

pearing,  shall  refuse  to  testify,    shall  respects  at  the  suit  of  the  people  of  this 

forfeit  for  every  such   nonappearance  state.     How,  Anno.  Stat.  Mich.  (1882), 

or     refusal,    unless    some    reasonable  §  6909. 

cause  or  excuse  shall  be  shown,  on  his  Upon  the  imposition  of  such  fine  and 

oath  or  the  oath  of  some  other  person,  in    default    of   payment    thereof   with 

a   sum    not  less  than   one   dollar  nor  costs,  the  justice  shall  forthwith  issue  an 

more  than  ten  dollars.     How.   Anno,  execution,  directed  to  any  constable  of 

Stat.  Mich.  (1882),  §  6908,  the  county,  demanding  him  to  levy  such 

Such  fine  maybe  imposed  by  the  jus-  fine,  with  costs,  on  the  goods  and  chat- 

tice   upon    the  witness    being   brought  tels   of  the   delinquent,  and    for  want 

before  him,  or  his  being  brought  be-  thereof  to  take  and  convey  him  to  the 

fore  him  on  attachment,  and  the  jus-  jail  of  the  county,  there  to  remain  un- 

tice  shall  thereupon  make  and  enter  in  til  he  shall  pay  such  fine  and  costs,  and 

his  docket  a  minute  of  the  conviction  the  keeper  of  such  jail  shall  keep  such 
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the  said  county  of  Montcalm,  there  to  remain  until  he  shall  pay  such 
fine  and  costs.  And  the  keeper  of  said  jail  is  commanded  hereby  to 
keep  the  said  William  West  in  close  custody  until  said  fine  and  costs 
be  paid,  or  until  the  expiration  of  thirty^  days  from  date  of  commit- 
ment.    Hereof  fail  not. 

Given  under  my  hand  {concluding  as  in  Form  No,  87^S). 

b.  Military  Fines.' 

Form  No.  8771. 

(Conn,  Gen.  Stat.  (i888),  §  3202.) 

To  the  sheriflf  of  Windham  county,  his  deputy,  or  either  constable  of 
the  town  of  Flainfield,  within  said  county,  greeting:^ 
Whereas  Richard  Roe  of  said  Plainfield,  and  major  of  Third  regi- 
ment, Connecticut  National  Guards,  has  incurred  fines  by  reason  of 
absence  without  leave  or  satisfactory  excuse  from  encampment  duly 
ordered  by  law  as  follows:  {Here  give  date  of  parade  or  encampment 
and  amount  of  fine).  And  whereas  said  Richard  Roe  has  also  incurred 
the  following  fines  for  violation  of  the  by-laws  of  said  Third  regi- 
ment, {Here  give  date  of  fine  and  amount  of  fine).  And  whereas  due 
and  lawful  notice  thereof  was  given  to  said  Richard  Roe  according  to 
law,  but  he  neglected  and  refused  to  pay  the  same,  and  thereupon 
certificate  was  made  as  required  by  statute  to  Colonel  John  Doe,  the 
colonel  then  commanding  said  regiment,  who  did,  on  the  seventeenth 
day  of  May,  iS98,  at  Flainfield,  in  the  town  of  Flainfield,  in  said 
county  (the  said  Richard  Roe  having  had  sufficient  notice  thereof) 
hear  said  cause,  and  thereupon  did  find  and  determine  that  the  afore- 
said fines,  amounting  in  all  to  the  sum  of  one  hundred  dollars,  had 
been  lawfully  imposed  on  the  said  Richard  Roe  and  that  said  Richard 
Roe  had  neglected  to  pay  the  same,  and  that  the  same  were  now  due 
and  payable,  and  that  execution  should  issue  for  the  collection  of  the 
same.  These  are  therefore,  by  authority  of  the  State  of  Connecticut,  to 
command  you  that  of  the  goods  or  lands  of  the  said  Richard  Roe 
within  your  precincts  you  cause  to  be  levied,  and  the  same  being  dis- 

delinquent  in  close  custody  in  such  jail  shall  issue  his  warrant  and  deliver  it  to 

until  the  fine  and  costs  be  paid.     How.  the   sheriff,  his   deputy,    or   any   town 

Anno.  Stat.  Mich.  (1882),  ^  6910.  sergeant   or   constable   in  the   town  in 

1.  Period  of  imprisonment  shall  not  ex-  which  such  delinquent  resides,  who 
ceed  thirty  days.  How.  Anno.  Stat,  shall  execute  the  same.  Such  warrant 
Mich.  (1882),  §  6910.  may  be  levied  on  the  goods  and  chat- 

2.  Rhode  Island.  —  For  all  fines  in-  tels  of  the  delinquent,  and,  for  want 
curred  under  the  provisions  of  this  thereof,  upon  his  body,  in  which  case 
chapter,  not  otherwise  provided  for,  the  the  officer  shall  commit  him  to  jail, 
commanding  officer  of  each  company  there  to  be  kept  until  such  fine,  with 
shall,  within  five  days  after  the  penalty  lawful  fees  for  warrant  and  service,  and 
has  been  incurred,  notify  the  delinquent  jail  fees,  be  paid,  not  exceeding,  how- 
of  the  amount  of  the  fine  to  which  he  has  ever,  a  period  of  ten  days. 

made  himself  liable;  and  if  such  delin-  R.  I.  Gen.  Laws  (1896),  c.  296,  §  201. 

quent  shall  neglect  or  refuse  to  pay  the  See  alsoinfra.  Forms  Nos.  8771  to  8773, 

fine,  or    fail    to    excuse    himself  to   the  and  notes  thereto. 

satisfaction  of  the  commanding  officer,  3.  Direction. — The  warrant  shall  be  di- 

within    five   days   after   such  notice  is  rected  to  the  sheriff  or  some  other  proper 

given,    then    the    commanding    officer  officer.    Conn.  Gen.  Stat.  (1888),  §  3213. 
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posed  of  or  appraised  as  the  law  directs,  paid  into  the  treasury  of  the 
said  Third  regiment  the  aforesaid  sum  of  one  hundred  dollars,  with 
interest  on  said  amount  from  the  date  of  this  execution  to  the  time 
when  the  same  shall  be  satisfied,  with  twenty-five  cents  more  for  this 
writ,  and  thereof  also  to  satisfy  yourself  for  your  own  fees.  And  for 
want  of  such  goods  of  the  said  Richard  Roe  to  be  by  him  shown  unto 
you  or  found  within  your  precincts  for  satisfying  said  sums,  you  are 
hereby  commanded  to  take  the  body  of  the  ssad  Richard  Roe  and  him 
commit  unto  the  keeper  of  the  jail  in  said  county,  who  is  likewise 
hereby  commanded  to  receive  the  said  Richard  Roe  and  him  safely 
keep  until  he  shall  pay  into  the  treasury  of  said  Third  regiment  the 
full  amount  of  the  sums  above  mentioned,  and  also  satisfy  your  own 
lawful  fees.  Hereof  fail  not,  and  make  due  return  of  this  writ  with 
your  doings  thereon  to  the  subscribing  authority. 

Dated  at  Plainfield  this  fifteenth  day  of  September,  a.  d.  i89cP. 

John  Marshall,  President.^ 

Form  No.  8772. 

(N.  H.  Pub.  Stat.  (1891),  c.  104,  §  11.) 

The  State  of  New  Hampshire. 

(seal)  To  the  clerk  of  Company  A,  in  the  Twentieth  regiment  of 
New  Hampshire  National  Guard,  in  said  State: 

Whereas,  Richard  Roe,  of  Andover,  in  the  county  of  Merrimack,  a 
private  liable  to  do  military  duty  in  said  Twentieth  regiment,  being 
duly  warned  to  appear  on  parade  near  the  meeting  house  in  Allentown,  on 
the  twenty-eighth  day  of  April,  xW8,  at  ten  of  the  clock  in  the /i^r^noon, 
armed  and  equipped  for  inspection  or  military  exercise,  and  there  to 
await  further  orders,  being  the  time  and  place  of  mustering  said 
military  organization,  did  unnecessarily  neglect  (Jlere  insert  the 
offense'),  whereby  he  has  incurred  a  fine  of  ten  dollars,  for  which  said 
Richard  Roe  is  by  law  liable. 

You  are,  therefore,  in  the  name  of  the  state  of  New  Hampshire^ 
required,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 
Richard  Roe,  to  levy  and  collect  said  fine,  ^xth  forty  cents  more  for 
this  precept  and  your  own  fees,  and,  for  want  of  such  goods  and 
chattels,  to  take  his  body  and  commit  him  to  jail  in  said  county;  and 
the  keeper  of  said  jail  is  required  to  receive  and  detain  him  in  jail 
until  he  pay  said  fine  and  all  lawful  fees  or  is  otherwise  discharged 
by  due  course  of  law;  and  you  are  also  required  to  make  return 
hereof,  with  your  doings,  to  the  commanding  officer  of  said  Twentieth 
regiment,  within  forty  days. 

Dated  at  Concord,  this  sixteenth^  day  of  May,  i898. 

John  Doe,  Colonel,  commanding  Twentieth 
regiment,  N.  H.  N.  G. 

1.  Signature.  —  The  warrant  issues  thirteen  dollars  and  thirty-three  cents, 
under  the  hand  of  the  president  of  the  may  be  levied  by  means  of  this  war- 
court-martial.  Conn.  Gen.  Stat.  (1888),  rant,  and  the  warrant  cannot  be  issued 
§  3213.  within  fifteen  days  after  the  fine  is  in- 

2.  Fines      for     nonappearance,   defi-  curred.   nor  after   sixty  days.      N.   H. 
ciency  of  equipment,  or  disorderly  con-  Pub.  Stat.  (1891),  c.  104,  §§  10,  12. 
duct,  when  the  amount  does  not  exceed 
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'•  [  ss. 


Form  No.  8773. 

(Vt.  Stat.  (1894),  §  4408.) 
State  of  Vermont, 
Orange  County. 
To  any  Sheriff  or  Constable  in  the  State,  Greeting: 

Whereas  Richard  Roe,  of  Chelsea,  in  the  county  of  Orange,  a  member 
of  the  Emmet  Guards,  a  company  in  the  Sixty-first  xe.%\xi\^nt  (or  battery) 
of  the  National  Guard  of  Vermont,  was,  on  the  tenth  day  of  May,  a.  d. 
\W8,  by  Capt.  John  Doe,  commanding  officer  of  said  company  (or 
battery),  fined  twenty-five  dollars  and  fifty  cents,  for  delinquencies  of 
military  duty,  a  notification  ^  whereof  was  duly  served  upon  the  said 
Richard  Roe  on  the  twentieth  A^^y  of  May,  a.  d.  \W8;  and  whereas  the 
said  Richard  Roe  has  not  procured  the  fine  to  be  remitted;  therefore, 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby  com- 
manded, that  of  the  goods  or  chattels  of  the  said  Richard  Roe  within 
your  precinct  you  cause  to  be  levied  and  collected  the  aforesaid  sum 
of  t7venty-five  dollars  and  fifty  cents,  two  dollars  and  twenty  cents  more, 
for  the  costs  of  said  notification,  and  twenty- five  cents  more  for  this 
writ,  and  thereof  also  satisfy  your  own  fees;  and  for  want  of  such 
goods  or  chattels,  to  be  shown  to  you,  or  found  within  your  precinct, 
to  satisfy  the  sum  aforesaid,  you  are  hereby  commanded  to  take  the 
body  of  the  said  Richard  Roe,  and  him  commit  to  the  keeper  of  the 
jail,  in  the  county  of  Orange,  within  the  said  jail,  who  is  hereby  com- 
manded to  receive  the  body  of  the  said  Richard  Roe,  and  him  safely 
keep  until  he  pays  the  sums  above  mentioned,  with  your  fees,  or  is 
discharged  according  to  law. 

Fail  not,  but  service  and  return  make  within  sixty  days  from  this 
date. 

Dated  at  Chelsea,  in  the  county  of  Orange,  the  twenty-eighth  day  of 
May,  A.  D.  xZd8. 

John  Doe,  Captain, 
Commanding  Officer  ^  of  Emmet  Guards. 

III.   RETURN  TO  WRIT. 

1.  Of  Capias  ad  Satisfaciendum, 
a.  Of  Arrest. 

Form  No.  8774. 

(Ky.  Stat.  (1894),  §  1661.) 

In  virtue  of  this  writ  I  have  taken  the  within  named  Richard  Roe 
and  delivered  him  to  the  jailer  of  my  county.  This  eleventh  day  of 
October,  i898. 

John  Lynch,  Sheriff. 

1.  Notice.  —  For  form  of  notice  to  be  the  company  or  battery,  and  the  pro- 
served  see  Vt.  Stat.  (1894),  §  4407.  ceeds  of   the  execution  are   paid  into 

2.  By  Whom  Issued.  —  This  execution  the  state  treasury.  Vt.  Stat.  (1S94), 
is  issued  by  the  commanding  oflScer  of  §  4408. 
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Form  No.  8775.' 

Worcester,  ss.  January  fourth,  a.  d,  i875. 

By  virtue  of  this  execution  with  the  affidavit  and  certificate  annexed 
and  for  want  of  goods,  effects  or  credits  found  within  my  precinct, 
I  have  this  day  arrested  the  body  of  the  within  named  defendant  and 
have  him  before  y.  W.  White,  Esq.,  justice  of  t\\&  first  District  Court 
of  Eastern  Worcester,  for  examination.  Said  defendant  not  desiring 
to  take  the  oath  for  the  relief  of  poor  debtors,  and  failing  to  pro- 
cure surety  to  the  satisfaction  of  said  court,  all  of  which  will  appear 
by  the  certificate  of  said  court  hereto  annexed,  I  have  committed 
him  to  the  jail  in  Worcester  in  said  county  and  left  an  attested  copy 
of  this  execution  and  the  affidavit  and  certificate  annexed  and  my 
return  thereon,  with  the  keeper  of  said  jail. 

Timothy  Murray,  Constable  of  Southboro. 


(^Schedule  of  fees.^ 
C.  C.  et  C. 


Form  No.  8776, 


So  answers 

John  Lynch,  Sheriff, 
Form  No.  8777.* 

I.  have  taken  the  within  named  Richard  Roe,  whose  body  I  have 
ready  at  the  time  and  place  within  contained,  as  within  I  am  com- 
manded. 

The  answer  of  John  Lynch,  Sheriff. 

Form  No.  8778. 

State  of  Washington,  ) 
County  of  Spokane.     \ 

I,  John  Lynch,  constable  in  and  for  Blank  precinct,  Spokane  county, 
state  of  Washington,  by  virtue  of  the  within  execution  against  the 
body  of  Richard  Roe,  do  hereby  certify  that  I  took  the  body  of  the 
said  Richard  Roe  and  him  conveyed  and  delivered  to  the  keeper  of 
the  jail  of  the  said  county  of  Spokafie  this  tenth  day  of  November,  iS98. 

John  Lynch, 
Constable,  Blank  Precinct,  Spokane  County,  Wash. 

b.  Of  Arrest  and  Discharge. 

(1)  On  Bail. 

Form  No.  8779. 
(Precedent  in  Ordway  v.  Bacon,   14  Vt.  378.) 
State  of  Vermont,    \ 
Orange  county,  ss.  \ 

At  Tunbridge  in  said  county,  this  third  (^ay  oi  November,  a.  d.  i857. 
Then  by  virtue  of  this  writ  I  arrested  the  body  of  the  within  named 
defendant,  read  the  writ  in  his  hearing,  and  have  sufficient  bail. 

Attest.     B.  H.  Adams,  D.  Sheriff. 

1.  This   return    is   copied   from    the        2.  This    form    is    substantially   that 
original  papers  in  Hyde  v.  Malley,  121     given  in  Tillinghast's  F.  131. 
Mass.  388. 
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(2)  In  Case  of  Insolvent  Debtor. 

Form  No,  8780.' 

The  State  of  Ohio,       )  t    ^.i,    r-       ..    r  /-  m 

Cuyahoga  County,  ss.  \  ^"  ^^^  ^°^"^  'f  ^^^^'^^^  ^^^''^• 
W.  C.  Scott,  plaintifif,  "j 

Charles  Zeimer,  Charles  Eddy  and  \  Sheriff's  Return. 
Cleo  Turgeon,  defendants.  j 
No  goods  and  chattels,  lands  and  tenements  of  the  within  named 
defendants,  Charles  Zeimer,  Charles  Eddy  and  Cleo  Turgeon  found  in 
my  county  whereon  to  levy,  and  for  want  thereof  I  did,  on  the  seven- 
teenth day  oi  June,  iS93,  take  the  bodies  of  the  said  defendants  and 
them  committed  to  the  jail  of  said  county.  I  afterwards,  on  the 
twenty- first  dsij oi  June,  iS93,  received  official  notice  from  E.  C.  Schwan, 
commissioner  of  insolvents  for  Cuyahoga  county  (true  copies  of  which 
are  hereto  attached),  that  said  defendants  had  been  granted  a  dis- 
charge as  insolvent  debtors,  whereupon  this  writ  is  returned  by  me, 
no  money  made,  not  satisfied. 

W.  R.  Ryan,  Sheriff. 
By  W.  S.  Snyder,  Deputy. 

(3)  Judgment  Satisfied. 

Form  No.  8781.' 

This  writ  received  December  15,  iS98,  at  10  a.  m.  I  forthwith 
arrested  the  within  named  Richard  Roe,  and  confined  him  in  the  com- 
mon jail  of  my  county  until  the  twenty-fifth  day  of  December,  i898, 
when  he  delivered  to  me  the  property  within  described,  (^or  say,  "  when 
he  delivered  to  me  the  following  described  personal  property,  to 
wit,"  describing  it'),  for  sale  on  the  execution  issued  on  the  judgment 
in  the  within  named  cause,  and  took  an  oath  to  secure  his  release, 
said  oath  being  hereunto  annexed,  and  marked  Exhibit  A;  and  after 
having  given  the  within  named  John  Doe  notice  of  the  time  and 
place  where  and  when  the  said  oath  would  be  administered,  said 
notice  being  hereunto  annexed,  marked  Exhibit  £,  I  released  the 
within  named  Richard  Roe,  and  after  sale  applied  the  proceeds  of 
said  property  to  the  said  execution  so  issued  to  me.^ 

December  2S,  i898. 

John  Lynch,  Sheriff  of  Posey  County. 

1.  This  return  is  substantially  a  copy  Oklahoma. — Stat.  (1893),  §  4400. 

of  the  return  of  the  sheriff  filed  in  Scott  Wyoming.  —  Rev.  Stat.  (1887),  §  2796. 

V.    Zeimer,    No.   4800,    special   docket,  2.  The  sheriff  shall    make  return  of 

Cuyahoga  county  common  pleas  court,  all  his  doings  therein  to  the  discharge 

in  Ohio.  of  the  debtor,  and  the  sale  of  the  prop- 
See  also  the  following  statutes: .  erty  according  to  the  facts,  to  the  court. 
Kansas. — Gen.   Stat.  (1897),  c.  95,  §  Horner's  Stat.  Ind.  (1896),  §  812. 

489.  3.  If  the  execution  creditor  was  pres- 

Nebraska.  —  Comp.    Stat.    (1897),    §  ent  and  propounded  questions  to  the 

6142.  prisoners,  the  following  clause  may  be 

Ohio.  —  Bates'   Anno.  Stat.   (1897),  §  added   to    the    return:     "The    within 

5448.  namedy(?A«Z?<?tfwas  present  when  said 
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e.  Defendant  Too  Siek  to  Move. 
Form  No.  8782. 

(Precedent  in  Bramble  v.  Poultney,  12  Vt.  342.) 
Rutland  County,  ss.  — Poultney,  March  29,  18,?^. 

Then,  by  virtue  of  this  execution,  I  repaired  to  the  dwelling  house 
of  the  within  named  Allen  Belding  to  levy  and  collect  this  execution, 
and  I  found  said  Belding  sick  in  bed,  but  could  find  no  goods,  chattels 
or  estate,  whereon  to  levy  the  Same,  and  said  Belding  said  he  had  no 
means  to  secure  it  and  that  his  health  would  not  admit  of  his  being 
committed  to  jail  with  safety.  He  also  furnished  me  with  a  certifi- 
cate of  every  physician  in  Poultney,  (being  three  in  number)  certifying 
to  that  effect;  —  Therefore,  I  was  of  the  opinion  that  I  could  not  com- 
mit him  to  jail  without  greatly  endangering  his  life.^  But  since  that 
time,  on  diligent  search  within  and  throughout  my  precinct,  I  cannot 
find  any  goods,  chattels  or  estate  of  said  Allen  Belding,  nor  his  body, 
whereon  [to]  levy  and  collect  this  execution,  as  within  directed, 
therefore  I  return  it  wholly  unsatisfied. 

April  5,  1^3 Jf,  mailed. 

Attest,  Harlow  Hosford,  Constable. 

d.  Of  Non  Est  Inventus. 
Form  No.  8783. 

(Ky.  Stat.  (1894),  §  1661.) 
The  within  named  Richard  Roe  is  not  found  within  my  county. 
This  eleventh  day  of  October,  iS98. 

John  Lynch,  Sheriff. 
Form  No.  8784.5 

The  within  named  John  Doe  is  not  found  in  my  county. 

The  answer  of  John  Lynch,  Sheriff. 

Form  No.  8785. 
N.  E.  I. 

So  answers 

John  Lynch,  Sherifif. 

oath  was  administered  andinterrogated  his  execution,  unless  prevented  by 
the  said  Richard  Roe,  and  the  said  an-  some  necessary  and  sufficient  reason, 
swers  and  questions  were  duly  reduced  And  a  return  of  a  writ  of  execution 
to  writing  by  Norton  Porter,  notary  pub-  which  says  that  the  sherifif  had  the 
lie,  the  officer  administering  said  oath."  debtor  in  his  custody  by  virtue  of  a 
1.  The  sickness  of  a  debtor,  to  war-  criminal  warrant,  and  gave  him  up,  in 
rant  an  officer  in  returning  that  he  accordance  therewith,  to  a  justice  of 
found  the  debtor  sick  and  so  could  not  the  peace,  and  consequently  was  un- 
remove  him  to  jail,  must  be  of  such  a  able  to  arrest  said  debtor,  because  the 
character  that  a  removal  to  jail  would  debtor  already  was  in  legal  custody  on 
endanger  the  debtor's  life.  Bramble  the  warrant,  and  that  the  sheriff,  after 
V.  Poultney,  12  Vt.  342.  diligent  search,  cannot  find  the  prop- 
Other  Excuse.  —  An  officer  having  a  erty  or  person  of  the  debtor  and  so 
writ  of  execution  against  a  debtor,  and  returns  the  execution  unsatisfied,  is  in- 
being  in  the  presence  of  such  debtor  sufficient.  Warner  v.  Lowry,  i  Aik. 
while  under  examination  on  a  criminal  (Vt.)  55. 

complaint,  is  bound  to  await  the  result        2.  This    form   is   substantially    that 

of  such    examination   and   then    levy  given  in  Tillinghast's  F.  131. 
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Form  No.  8786. 

(Precedent  in  Howe  v.  Ransom,  i  Vt.  276.) 

Windham  County,  ss.      Tmvnsend,  May  13,  18^6.1 

Then  with  this  execution,  I  repaired  to  the  usual  place  of  abode  of 
the  within  named  Leonard  Brown,  and  there  made  demand  of  goods 
or  chattels  to  satisfy  the  same  and  my  fees;  but  none  were  shewn  to 
me,  nor  could  I  find,  by  the  most  diligent  search  through  my  pre- 
cincts, either  the  body  of  the  said  Leonard  Brown,  or  any  estate 
whereon  to  levy  and  satisfy  this  execution.  ^ 

Attest    James  Mack,  D.  Sheriff. 

2.  Of  Capias  Pro  Fine, 
a.  Of  Arrest.* 
Form  No.  8787. 

On  the  sixteenth  day  of  September,  iS98,  I  executed  the  within  writ 
by  demanding  payment  thereof  from  the  within  named  defendant 
jTohn  Doe,  and  in  default  of  payment  by  arresting  and  delivering  him, 
the  said  John  Doe,  to  the  jailer  oi  Pulaski  county. 

John  Lynch, 
Deputy  Sheriff /'z^Azj/^/ County. 

Form  No.  8788. 

I  executed  the  within  writ  by  apprehending  the  within  named 
defendant  John  Doe  and  delivered  his  body  to  the  keeper  of  the 
common  jail  of  said  Greene  county  as  per  his  receipt*  hereon,  this 
twelfth  day  of  October,  iS98. 

John  Lynch,  Constable. 

1.  A  return  of  an  execution  non  est  it  is  enough  if  the  officer  return  the  sub- 
inventus,  made  at  any  time  within  the  stantial  facts,  without  a  strict  compli- 
life  of  the  execution,  \s  prima  facie  good  ance  with  the  established  forms.  Orvis 
to  charge  the  person  who  had  become  v.  Isle  La  Mott,  12  Vt.  195. 

bail  for  the  debtor  on  the  original  pro-  3.  Indorsed    upon   the  writ   in  Ex  p. 

cess;  but  {x.\s  only  prima  facie,  aind  may  HoUwedell,  74  Mo.  397,  was  the  foUow- 

be  attacked,    though  the  way  for  the  ing  return: 

bail  to  show  he  was  injured  by  a  pre-  "  In  obedience  to  the  within  writ  of 

mature  return  is  not  by  demurrer,  but  execution    (no  goods    and    chattels  of 

by  plea.     Howe  v.  Ransom,  i  Vt.  276.  the  within  named  person  being  by  me 

When  an  oflBcer  has  a  writ  of  execu-  found  in  the  city  of  .5"^  Louis  whereon 

tion  to  serve,  he  must  indorse  not  only  to   levy   and  make  the   said   debt   and 

his   return  of  non  est  inventus  on   the  costs),  I  have  delivered  the  body  of  said 

writ,  but  he  must  actually  return  the  within  named  person,  together  with  a 

precept    with    such    certificate    thereon  copy  of  said   writ  o^  execution,  to    the 

into  the  office  whence  it  issued,  within  superintendent    of   prisoners,   on    this 

the  life  of  the  execution;  and  failing  to  2istAa.y  oi  June,  iSSi. 

do  all  this,  the  officer  will  be   held  for  Emile  Thomas, 

the  amount  of   the  execution  and  the  City  Marshal  of  the  City  of  .S"/.  Zom/j." 

bail  of  the  debtor  on  the  original  writ  4.  Jailer's  receipt  should  be  as  follows: 

will  be  discharged.     Turner  t/.  Lowry,  "Received    the  within    named  John 

2  Aik.  (Vt.)  72.  ^^^   irom  John  Lynch,    constable,   this 

2.  Substantial  Accuracy  Sufficient.  —  In  twelfth  day  of  October,  \%g8. 

the  case  of  a  return  of  non  est  inventus,  John  Smith,  Jailer." 
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b.  Of  Payment. 

Form  No.  8789. 

This  writ  is  satisfied  this  sixteenth  day  of  September,  i  W8,  by  pay- 
ment to  me  of  the  sum  oi  twenty- two  do\\a.rs  and  eleven  cents  in  full  of 
fine  and  costs. 

John  Lynch, 
Deputy  Sheriff  Pulaski  County. 

IV.  Discharge  of  execution  debtor.^ 


In  Ex  p.  Hollwedell,  74  Mo.  397,  is 
given  the  following  form  of  receipt, 
which  was  indorsed  on  the  writ: 

"  Received  the  body  of  August  Holt- 
ivedell,  together  with  a  copy  of  the  within 
writ  of  execution,  from  the  superintend- 
ent of  prisoners,  as  in  the  above  return 
stated.  Wm.  Kunz, 

Keeper  of  the  City  Work-house." 

See  also  Forms  Nos.  5S91  to  5893. 

1.  New  York —  Generally.  —  Except  in 
a  case  where  an  order  of  arrest  can  be 
granted  only  by  the  court,  if  the  plain- 
tiff neglects  to  issue  execution  against 
the  person  of  the  defendant  within  ten 
days  after  the  return  of  the  execution 
against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three 
months  after  the  entry  of  the  judgment, 
or  whenever  it  shall  appear  to  the  satis- 
faction of  the  court  that  the  judgment 
creditor  in  a  judgment  delays  the  en- 
forcement of  his  remedies  therein  by 
collusion,  or  for  the  purpose  of  allow- 
ing the  debtor  to  remain  in  prison 
under  the  mandate  in  any  other  action 
before  issuing  of  the  mandate  in  favor 
of  such  creditor,  so  as  to  produce  a  con- 
tinued and  extended  imprisonment  by 
virtue  of  the  separate  mandates  in  the 
different  actions,  the  defendant  must, 
upon  application  made  upon  notice  to 
the  plaintiff,  be  discharged  from  cus- 
tody if  he  has  already  been  taken  under 
the  mandate  against  him  in  such  action, 
or,  if  he  has  not  yet  been  imprisoned 
therein,  be  relieved  from  imprisonment 
by  virtue  of  such  mandate  by  the  court 
in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why 
the  application  should  not  be  granted. 
N.  Y.  Code  Civ.  Proc,  §  572,  z.samended 
Laws  (1882),  c.  397,  Laws  (1886),  c. 
672,  Laws  (1877),  c.  416  (Birds.  Rev. 
Stat.  (1896),  p.  Ill,  §  22).  And  this  pro- 
vision applies  equally  in  cases  of  an 
execution  against  the  person  of  the 
plaintiff  as  in  cases  of  execution  against 


defendant.  Longuemare  v.  Nichols,  17 
Civ.  Proc.  Rep.  (N.  Y.  City  Ct.)  107. 

Issued  More  than  Ten  Days  After  Exe- 
cution Returned.  —  Execution  against 
the  person  should  be  set  aside  unless 
issued  within  ten  days  after  the  return 
of  the  execution  against  the  property 
unsatisfied,  unless  reasonable  cause  be 
shown  to  the  contrary.  Gove  v.  Stew- 
art, 60  N.  Y.  Super.  Ct.  no;  Segelke  v. 
Finan,  22  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  458;  Longuemare  v.  Nichols,  17 
Civ.  Proc.  Rep.  (N.  Y.  City  Ct.)  107; 
Ryan  v.  Crane,  12  Civ.  Proc.  Rep.  (N.  Y. 
City  Ct.)  431;  People  v.  Grant,  13  Civ. 
Proc.  Rep.  (N.  Y.  Supreme  Ct.)  209. 

The  proper  construction  of  N.  Y. 
Code  Civ.  Proc,  §  572,  as  amended 
Laws  (1886),  c.  672,  contemplates  some 
failure  of  vigilance  or  want  of  care  on 
the  part  of  the  plaintiff  within  ten  days, 
and  not  on  mere  omission  to  ascertain 
whether  the  sheriff  has  returned  the 
execution  before  the  expiration  of  the 
sixty  days  allowed  by  law. 

The  word  "  neglect,"  as  used  in  N. 
Y.  Code  Civ.  Proc,  §  572,  as  amended 
Laws  (1886),  c.  672,  is  used  in  its  strict 
legal  sense,  i.  e.,  as  synonymous  with 
"negligence,"  which  is  defined  as  "the 
omission  of  care  or  diligence,"  or 
"the  omission  of  that  degree  of  care 
which  a  man  of  common  prudence 
takes  of  his  own  concerns."  People  v. 
Grant,  13  Civ.  Proc.  Rep.  (N.  Y.  Su- 
preme Ct.)  209. 

Reasonable  cause  for  not  issuing  exe- 
cution against  the  person  within  ten 
days  after  return  of  execution  against 
the  property  is  shown  when  it  appears: 

"  That  an  execution  against  the  prop- 
perty  issued  June  fourth,  was  returned 
on  June  twenty-fourth,  but  plaintiff 
knowing  that  the  sheriff  had  sixty  days 
within  which  to  return  it,  and  that  the 
sheriff  customarily  held  execution  for 
that  period,  did  not  learn  until  July 
twentieth  of  the  return  of  the  execution 
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against  the  property  unsatisfied,  at 
which  time  she  immediately  caused  the 
issuance  of  the  execution  against  the 
person."  Ryan  v.  Crane,  I2  Civ.  Proc. 
Rep.  (N.  Y.  City  Ct.)  431;  People  v. 
Grant,  13  Civ.  Proc.  Rep.  (N.  Y.  Su- 
preme Ct.)  209. 

' '  That  the  execution  against  the  prop- 
erty was  issued  June  fourth,  1887,  and 
returned  unsatisfied  June  twenty- 
fourth,  and  the  execution  against  the 
person  was  not  issued  until  July  the 
twentieth,  but  it  appeared  that  the  plain- 
tiff caused  its  issuance  promptly  im- 
mediately upon  learning  of  the  return 
of  the  execution  against  the  property." 
People  V.  Grant,  13  Civ.  Proc.  Rep.  (N. 
Y.  Supreme  Ct.)  209  {citing  with  ap- 
proval De  Silva  v.  Holden,  11  Civ. 
Proc.  Rep.  CN.  Y.)405;  Ryan  v.  Crane, 
12  Civ.  Proc.  Rep.  (N.  Y.)  431). 

But  showing  that  the  judgment  cred- 
itor's attorney  had  other  engagements 
is  not  sufficient  as  an  excuse  for  such 
delay.  Longuemare  z'.  Nichols,  17  Civ. 
Proc.  Rep.  (N.  Y.  City  Ct.)  107. 

Issued  More  than  Three  Months  After 
Judgment. —  Execution  against  the  per- 
son issued  more  than  three  months 
after  the  entry  of  the  judgment  will  be 
vacated  unless  reasonable  cause  be 
shown.  Segelke  v.  Finan,  22  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  458;  Smith  v. 
Knapp,  30  N.  Y.  581;  Gellar  v.  Baer, 
12  Civ.  Proc.  Rep.  (N.  Y.  City  Ct.)  433; 
De  Silva  v.  Holden,  11  Civ.  Proc.  Rep. 
(N.  Y.  Super.  Ct.)  404  {construing  N. 
Y.  Code  Civ.  Proc,  §  572,  as  amended 
Laws  (1886),  c.  672).  And  such  reason- 
able cause  has  been  construed  to  mean 
an  absence  of  neglect  on  the  part  of  the 
judgment  creditor.  De  Silva  z/.  Holden, 
II  Civ.  Proc.  Rep.  (N.  Y.  Super.  Ct.) 
404  {construing  N.  Y.  Code  Civ.  Proc, 
^  572,  as  amended  Laws  (1886),  c  672). 

For  acts  on  the  part  of  the  judgment 
creditor  held  to  show  an  absence  of 
neglect  on  his  part  see  De  Silva  v. 
Holden,  11  Civ.  Proc.  Rep.  (N.  Y. 
Super.  Ct.)  404  {construing  N.  Y.  Code 
Civ.  Proc,  §  572,  as  amended  Laws 
1886),  c  672). 

Delay  in  issuing  an  execution  against 
a  person  is  not  justified  by  the  pen- 
dency of  an  appeal  from  a  judgment. 
Havemeyer  Sugar  Refining  Co.  v. 
Taussig,  ig  Abb.  N.  Cas.  (N.  Y.  Su  • 
preme  Ct.)  57,  12  Civ.  Proc.  Rep.  (N.Y.) 
247.  Nor  by  the  pendency  of  supple- 
mentary proceedings,  even  though  the 


issuance  of  an  execution  against  the 
person  would  discontinue  the  supple- 
mentary proceedings.  Newgas  v.  Solo- 
mon, 20  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  175. 

On  Application  of  Tax-payer.  — Where  a 
person  has  been  arrested  by  virtue  of  an 
execution,  issued  upon  a  judgment  of 
fifty  doUarsor  under,  and  has  been  kept 
imprisoned  at  the  expense  of  the  county 
for  six  months  or  over,  the  court  out  of 
which  the  execution  issued  may,  on  the 
application  of  a  tax-payer  of  the  county 
to  which  the  support  is  chargeable,  and 
upon  due  proof  of  service  upon  ihe 
person  in  whose  favor  such  execution 
was  issued  of  a  notice  in  writing  of  the 
time  when"  and  the  place  where  such 
application  is  to  be  made,  at  least  eight 
days  before  the  making  thereof,  dis- 
charge the  prisoner,  and  it  shall  be  the 
duty  of  the  sheriff  forthwith  to  release 
him  from  custody.  N.  Y.  Laws  (1884), 
c  228,  §  I  (Birds.  Rev.  Stat.  (1896),  p. 
1158.  §  137)- 

In  Justice's  Court.  —  If  a  person  com- 
mitted to  jail  by  virtue  of  an  execution, 
issued  by  a  justice  of  the  peace,  has  a 
family  within  the  state  for  which  he 
provides,  he  must  be  discharged  after 
remaining  in  custody,  either  with  or 
without  being  admitted  to  jail  liberties, 
thirty  days;  otherwise,  he  must  be  dis- 
charged after  so  remaining  sixty  days. 
N.  Y.  Code  Civ.  Proc.,§  3033,  asamended 
Laws  (1883),  c  394  (Birds.  Rev.  Stat. 
(1896),  p.  1807,  §  177). 

In  Actual  Custody.  —  That  a  judgment 
creditor  may  apply  for  a  supersedeas 
in  case  of  an  execution  against  his 
person,  it  is  not  necessary  that  he 
should  be  in  actual  custody.  De  Silva  v. 
Holden,  11  Civ.  Proc.  Rep.  (N.  Y.  Super. 
Ct.)  404;  Gellar  v.  Baer,  12  Giv.  Proc. 
Rep.  (N.  Y.  City  Ct.)433;  Havemeyer 
Sugar  Refining  Co.  v.  Taussig,  12  Civ. 
Proc.  Rep.  (N.  Y.  Supreme  Ct.)  247. 

A  petition  for  discharge  under  the  old 
New  York  statutes  (2  N.  Y.  Rev.  Stat, 
p.  31)  is  set  out  in  Browne  v.  Bradley, 
5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)i4i,  as 
follows: 
"  To  the  Justices  of  the  Supreme  Court 

of  the  State  of  Nexv  York: 

The  petition  of  George  T.  Bradley,  of 
the  city  and  county  of  JVezv  York,  respect- 
fully shows: 

That  your  petitioner  is  imprisoned  in 
the  jail  of  the  city  and  county  of  New 
York,  by  virtue  of  an  execution  issued 
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a.  In  General. 
Form  No.  8790.' 

(  Title  of  court  and  cause ^  and  venue  as  in  Form  No.  8680. ) 
Richard  Roe,  being  first  duly  sworn,  upon  his  oath  says  that  he  is 
the  defendant  in  the  above  entitled  cause;  that  he  has  this  day 
delivered  to  John  Lynch,  sheriff  of  Posey  county,  state  of  Indiana,  cer- 
tain personal  property,  to  be  sold  by  said  sheriff  upon  the  execution 
which  he  holds  against  this  defendant  in  the  above  entitled  cause; 
and  that  he  has  no  more,  nor  other  property,  either  real  or  personal, 
subject  to  execution,  than  he  has  this  day  delivered  to  said  sheriff; 
and  that  he  has  neither  moneys,  rights,  credits,  choses  in  action,  nor 
effects  in  his  possession,  or  under  his  control,  or  in  the  possession 
or  under  the  control  of  any  person  for  his  use  exceeding,  with  other 
property  retained,  the  amount  exempt  from  execution;  and  that  he 
has  neither  directly  nor  indirectly  disposed  of,  transferred,  nor  con- 
cealed any  of  his  property,  rights,  credits,  moneys  or  effects,  nor 
confessed  or  suffered  any  judgment  to  be  taken  against  him,  with 
intent  to  delay  or  defraud  any  of  his  creditors. 
(^Signature  and  jurat  as  in  Form  No.  8680. ) 

Form  No.  8791  .* 

Supreme  Court,  Montgomery  County. 
Rebec ka  A.  Pinckney,  plaintiff, 

against 
Peter  W.  Wagner,  defendant. 
Montgomery  County,  ss. 

Peter  W.   Wagner,  being  first  duly  sworn  according  to  law,  upon 
his  oath  says: 

I.   That  he  resides,  and  at  the  time  of  the  application  hereinafter 

out   of   this   court,   upon   a   judgment  of  discharge   from  iniprisonment   was 

entered  therein  in  favor  oijohn  Browne,  void,  the  papers  showing  that  the  judg- 

Beceiver,   plaintiff,   against   your    peti-  ment  exceeded  five  hundred  dollars,  but 

tioner,  for  the  sum  of  sixteen  hundred  failing    to  show    that    the    debtor    had 

and fiJtydiO\\a.xs  z.n6.  sixty-seven  Q.^vi\.s,z.'s,  been  imprisoned  three  months, 

appears  by  the  certificate  of  the  sheriff  Oregon.  —  A   defendant    arrested   on 

of  said  riVy  a«df  county  hereto  annexed,  execution  who   has  not   been  arrested 

Your  petitioner,  therefore,  prays  the  provisionally  may  at  any  time  be  dis- 
order of  this  court,  directing  the  said  charged  from  such  arrest  for  the  cause 
sheriff  to  bring  your  petitioner  into  this  and  in  the  manner  provided  for  the 
court,  at  a  time  to  be  assigned  for  that  discharge  of  a  defendant  who  has  been 
purpose,  that  the  plaintiff  in  this  suit  provisionally  arrested.  Hill's  Anno, 
aforesaid  may  personally  or  by  his  at-  Laws  Oregon  (1892),  §  279,  subs.  4. 
torney  show  cause,  if  any  he  may  have.  Consult  the  title  Arrest  in  Civil 
why  an  assignment  of  all  your  peti-  Actions,  vol.  i,  p.  117. 
tioner's  estate  as  hereinafter  mentioned  1.  Indiana. —  Horner's  Stat.  (l8g6), 
should    not   be    made,  and   your   peti-  §  806. 

tioner   be   thereupon  discharged  from  2.  This  affidavit  for  discharge  from  an 

his  imprisonment   in  said  suit,  in  pur-  execution  against  the  person  is  given  in 

suance  of  the  provisions  of  the  statute  2  Abbott's  New  Pr.  &  F.  1091,  and  it  is 

concerning  '  Voluntary  assignments  by  there  stated  that  it  is  the  substance  of 

a  debtor   imprisoned    on    execution  in  an  affidavit  on  which  the  order  of  dis- 

civil  causes.'  "  charge   was   granted   in     Pinckney    v. 

It  was  he*ld  in  this  case  that  the  order  Hegeman,  53  N.  Y.  31. 
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mentioned,  did  reside  at  Fonda,  in  the  county  o£  Montgomery^  in  the 
state  of  Neiv  York. 

II.  That  on  Xht  fourth  day  oi  June,  iS66,  RebeckaA.  Pinckney,  the 
above  named  plaintiff,  of  Fonda,  in  the  county  of  Montgomery  and 
state  of  Neav  York,  recovered  judgment  against  the  deponent,  the  said 
Peter  W.  Wagner,  as  appears  by  the  execution  hereinafter  referred  to, 
for  {^stating  the  nature  of  the  action  in  which  the  judgment  was  recovered'). 

III.  That  thereafter,  on  the  petition  of  Samuel  Short,  proceedings 
in  bankruptcy  were  commenced,  and  an  adjudication  that  deponent, 
the  said  Peter  W.  Wagjier,  was  a  bankrupt  was  thereon  had,  in  the 
United  States  District  Court  for  the  northern  district  oi  New  York,  and 
thereupon  such  proceedings  were  had,  that  on  the  tenth  day  of  No7>em- 
ber,  \W8,  a  discharge  in  bankruptcy  was  duly  made  and  granted  to 
deponent  the  said  Peter  W.  Wagner,  by  the  Hon.  John  Marshall,  judge 
of  said  court,  and  that  a  certificate  of  said  discharge  in  bankruptcy 
is  hereunto  annexed.^ 

IV.  That  thereafter,  on  the  seventh  day  of  April,  i869,  an  execu- 
tion against  the  person  of  deponent,  the  said  Peter  W.  Wagner,  was 
issued  in  the  above  entitled  cause,  to  Simon  Stevenson,  sheriff  of 
Montgomery  county,  in  the  state  of  Ne^v  York;  and  on  the  twelfth  day 
of  April,  j869,  said  sheriff  executed  said  writ  of  execution  by  seizing 
the  body  of  this  deponent,  the  said  Peter  W.  Wagner,  thereunder. 

V.  That  thereupon,  this  deponent,  the  said  Peter  W.  Wagner^ 
exhibited  to  the  said  Simon  Stevenson,  sheriff  aforesaid,  a  certified 
copy  of  his  discharge  in  bankruptcy  hereinabove  mentioned,  but  said 
sheriff  refused  to  recognize  said  discharge,  and  took  this  deponent, 
the  said  Peter  W.  Wagner,  into  custody  under  said  execution  against 
the  person,  and  he,  the  said  Peter  W.  Wagner,  is  now  in  the  custody 
of  the  said  sheriff,  and  confined  within  the  county  jail  oi  Montgomery 
county,  state  of  JSfew  York. 

"VI.  That  no  previous  application  has  been  made  for  an  order  of 
discharge  from  said  execution  against  the  person. 

Peter  W.  Wagner. 
Sworn  to  before  me  this  twenty-ninth  day  of  April,  i869.^ 
(seal)  Norton  Porter,  Notary  Public, 

Montgomery  County,  N.  Y. 

b.  Before  Justice  of  the  Peace.' 

1,  Discharge  in  bankruptcy  as  a  ground  application.  Browne  v.  Bradley,  5 
for  release  of  a  judgment  debtor  im-  Abb.  Pr  (N.  Y.  Supreme  Ct.)  ^  141. 
prisoned  under  an  execution  agains't  3.  An  affidavit  stating  the  fects  required 
the  person,  see  N.  Y.  Code  Civ.  Proc,  under  N.  Y.  Code  Civ.  Proc,  §  3033. 
§  568  (Birds.  Rev.  Stat.  (1896),  p.  iio,  is  necessary  to  be  made  and  delivered 
8  21).  to  the  sheriff  or   jailer  to  procure  the 

Insolvent's  discharge  as  a  ground  for  prisoner's  discharge.     Upon  receiving 

release  of  a  judgment  debtor  impris-  such  affidavit,  the  sheriff  or  jailer  must 

oned   under  an  execution   against  the  forthwith    discharge  the  prisoner,  and 

person,  see  N.  Y.  Code  Civ.  Proc,  §§  must  thereupon   deliver  the  affidavit  to 

2187,  568.  the  clerk  of  the  county,  who  must  file 

2.  The  affidavit  accompanying  the  it  in  his  office  without  fee.  N.  Y.  Code 
application  for  discharge  should  be  Civ.  Proc,  §  3034  (Birds.  Rev.  Stat, 
sworn   to  at   the  time  of  making  the  (1896),  p.  1808,  §  178). 
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Form  No.  8792.* 

Justice  Court. 

John  Doe,  plaintiff,       '\  Before  Abraham  Kent,  Esq.,  justice  of  the 
against  >      peace  within  and  for  the  town  of  Hunt- 

Richard  Roe,  defendant.  )      ington^  Suffolk  County,  New  York. 
State  of  New  York,  \ 
County  of  Suffolk.      \ 

Richard  Roe,  being  first  duly  sworn  according  to  law,  upon  his  oath 
says,  that  he  is  the  defendant  in  the  above  entitled  cause;  that  he 
has  a  family  within  this  state  oi New  York  for  which  he  provides;  and 
that  he  has  remained  a  prisoner  in  the  jail  of  the  said  county  of  Suf- 
folk thirty  days,  on  the  execution  issued  in  the  above  entitled  cause. 

Richard  Roe. 
Sworn  before  me  this,  fifth  day  of  November,  i898. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  8793.' 

(  Title  of  court  and  cause,  and  venue  as  in  Form  No.  8791.) 
Richard  Roe,  being  first  duly  sworn  according  to  law,  upon  his  oath 
says,  that  he  has  no  family;  that  he  has  remained  in  prison  in  the  jail 
of  said  county  of  Suffolk  in  the  state  of  New  York  sixty  days,  on  an 
execution  issued  in  the  above  entitled  cause. 
(^Signature  and  Jurat  as  in  Form  No.  8791. ) 

2.  Notice  of  Application. 

a.  To  Officer  Authorizing  Arrest.* 

Form  No.  8794. 

(Aikens'  Prac.  F.  (Supp.)  49,  No.  68.)* 
To  John  Lynch,  deputy  sheriff. 

Having  been  arrested  by  you  upon  a  writ  of  execution  in  favor  of 
John  Doe  against  me,  which  process  has  issued  as  an  attachment 
against  the  body,  as  provided  in  section  1727  of  the  Statutes  of  1894, 

Kansas,  Nebraska,  Ohio  and  Oklahoma.  3033  (Birds.  Rev.  Stat.  (1896),  p.   1807, 

—  The  affidavit  of  an  imprisoned  debtor  ^  t77)- 

that    he    has   a  family   for    which    he  3.  Notice  to  Sheriff,  by  Judgment  Cred- 

provides,     specifying     by     name    one  itor. —  At  any  time   after  the  judgment 

or   more   of    the  persons    members   of  debtor    has    remained    in    custody   by 

such  family  and  the  place  of  their  resi-  virtue  of  an  execution  against  his  per- 

dence,  is  sufficient  evidence  thereof  to  son   for  the  space  of   thirty  days,  the 

authorize    the    discharge  of   the  jiidg-  judgment  creditor   may  serve  upon  the 

ment  debtor  by  the  jailer.  sheriff  a  written  notice    requiring  him 

Kansas.  —  Gen.    Stat.    (1897),    c.  103,  to  discharge  the  judgment  debtor  from 

§  171.  custody   by   virtue    of    the   execution, 

Nebraska.  —  Comp.    Stat.    (1897),    §  whereupon   the  sheriff  must  discharge 

6588.  the  judgment   debtor,    and  return   the 

Ohio.  —  Bates'   Anno.   Stat.   (1897),  §  execution    accordingly.       N.    Y.    Code 

6667.  Civ.    Proc,   §   1494  (Birds.    Rev.  Stat. 

Oklahoma. — Stat.  (1893),  §  4787.  (1896),    p.    1158,  §    135);   Rowe  z/.  Guil- 

1.  New  York.  —Code.  Civ.  Proc,  §  leaume,  15  Hun  (N.  Y.)  462;  Green  z/. 
3033  (Birds.  Rev.  Stat.  (1896),  p.  1807,  Young  (Buffalo  Super.  Ct.),  21  N.  Y. 
I  177).  Supp.  255. 

2.  New  York.  — Code   Civ.    Proc,  §  4.    Vermont.  — StSit.  (1894),  §  1728. 
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you  are  hereby  notified  that  I  shall  forthwith  appear  before  Abraham 
Kent,  Esq.,  the  authority  signing  said  writ,  and  submit  myself  to 
examination  on  oath  that  question  whether  I  am  about  to  abscond 
from  the  state,  and  have  secreted  about  my  person,  or  elsewhere, 
money  or  other  property. 

Richard  Roe. 
November  15,  iS98. 

b.  To  Execution  Cpeditor. 
Form  No.  8795.' 

(^Title  of  court  and  cause  as  in  Form  No.  8680.') 
lo  John  Doe,  the  above  named  Plaintiff: 

You  are  hereby  notified  that  I  will  hear  the  above  named  Richard 
Roe,  at  my  office  in  the  court-house,  in  the  city  of  Mount  Vernon,  state 
of  Indiana,  on  the  thirtieth  day  of  December,  iS98,  at  ten  o'clock  in  the 
forenoon,  who  will  then  and  there  take  an  oath  to  secure  his  dis- 
charge from  my  custody,  in  the  above  entitled  cause. 

December  25,  i898. 

John  Lynch,  Sheriff  of  Posey  County. 

Form  No.  8796.' 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Please  take  notice  that  upon  the  affidavit,  a  copy  of  which  is  here- 
with upon  you  served,  a  motion  will  be  made  by  the  undersigned,  at 
the  special  term  of  the  Supreme  Court,  to  be  held  at  the  court-house  in 
Riverhead,  in  the  county  of  Suffolk,  New  York,  on  the  sixteenth  day  of 
January,  iS99,  at  ten  o'clock  in  the /^r<?noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  directing  Simon  Stevenson,  sheriff 
of  Suffolk  county.  New  York,  to  discharge  from  his  custody  the  said 
Richard  Roe,  the  defendant  in  this  cause,  whose  body  was  seized  by 
said  sheriff  under  an  execution  issued  against  the  person  of  the  said 
Richard  Roe,  on  the  ffth  day  oi  January,  iS99,  upon  a  judgment 
recovered  for  {stating  the  nature  of  the  action)  in  the  Supreme  Court,  on 
the  fifth  day  of  October,  iS98,  in  favor  oi  John  Doe,  the  plaintiff  in  the 
above  entitled  cause,  and  against  the  sdad  Richard  Roe,  defendant  in 
the  above  entitled  cause,  as  appears  by  the  said  execution  against  the 
person  of  the  said  Richard  Roe,  hereinabove  referred  to,  with  costs  of 
this  motion,  and  for  such  other  and  further  relief  as  may  be  just. 

January  2,  iS99. 

Jeremiah  Mason,  Attorney  for  the  Defendant, 
Riverhead,  Suffolk  County,  N.  Y. 

To  John  Doe,  plaintiff, 

Northport,  Suffolk  County,  N.  Y. 

1.  The   execution    creditor   shall    be  2.  New  York. — Code   Civ.    Proc,  § 

notified  of  the  time  and  place  at  which  572,    as   amended  Laws  (1882).  c.    397, 

the   oath    to   secure   discharge    will  be  Laws  (1886),  c.  672,  Laws  (1877).  c.  416 

taken.     Horner's   Stat.    Ind.   (1896),   §  (Birds.   Rev.  Stat.  (1896),  p.   iii,§22); 

808.  see  aXso  supra,  note  i,  p.  1042. 
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Form  No.  8797. 

(Aikens'  Prac.  F.  (Supp,)  49,  No.  69.)' 

To  Richard  Roe,  of  Chelsea. 

Having  been  this  day  arrested  \>y  John  Lynch,  deputy  sheriff,  upon 
a  writ  of  execution  in  your  favor  against  me,  which  process  has 
issued  as  an  attachment  against  my  body,  as  provided  in  section  1727 
of  the  Statutes  of  1894,  you  are  hereby  notified  that  I  shall  forthwith 
appear  before  Abraham  Kent,  Esq.,  the  authority  {concluding  as  in 
Form  No.  87H). 

3.  Examination  of  Debtor. 

Form  No.  8798.' 

(  Title  of  court  and  cause  as  in  Form  No.  8680. ) 

Be  it  remembered'  that  on  the  thirtieth  day  of  December,  i%9S,  at 
ten  o'clock  in  the  forenoon,  at  the  sheriff's  office  in  the  court-house,  in 
the  city  of  Mount  Vernon,  state  of  Indiana,  the  above  named  defend- 
ant, Richard  Roe,  took  an  oath  to  secure  his  release  from  imprison- 
ment in  the  above  entitled  cause,  and  that  at  said  time  the  above 
named  plaintiff,  y<?^«  Z>^^,  submitted  to  saxdi  Richard  Roe,  the  follow- 
ing questions,  and  that  the  said  Richard  Roe  answered  each  question 
on  oath,  as  herein  stated,  to  wit:  {Here  set  out  the  questions  and 
ansivers  seriatim). 

Witness  my  hand  and  notarial  seal  this  thirtieth  day  of  December, 
jB98. 

(seal)  Norton  Porter,  Notary  Public,  Posey  County. 

4.  Certificate  Authorizing  Discharge. 

Form  No.  8799. 

(Aikens'  Prac.  F,  (Supp.)  49,  No.  "jo.f 
State  of  Vermont,  ) 
Orange,  ss.  J 

At  Chelsea,  in  said  county,  this  fifteenth  day  oi  November,  iS98,  on 
examination  of  the  defendant  in  this  execution,  and  after  hearing  other 
testimony  adduced  by  the  parties,  the  undersigned,  the  authority 
signing  this  execution,  is  not  of  opinion  that  the  said  Richard  Roe  is 
about  to  abscond  from  this  State. 

Calvin  Clark,  Clerk. 

1.  Vermont.  —'Stat.  (1894),  §  1728.  3.  If  the   party  signing   the   writ   is 

2.  When  the  oath  is  administered,  not  of  the  opinion  that  the  defendant 
the  execution  creditor,  his  agent  or  at-  is  about  to  abscond  from  the  state,  and 
torney,  may  propound  to  the  prisoner  has  property  secreted,  he  shall  so  cer- 
any  relevant  questions  touching  his  tify  on  the  writ,  and  the  defendant 
property,  moneys,  rights,  credits  and  shall  be  discharged;  and  the  writ  shall 
effects,  and  the  person  administering  thereafter  have  the  same  effect  as  if  it 
the  oath  shall  reduce  the  questions  and  it  had  originally  issued  as  an  attach- 
answers  to  writing,  and  forthwith  file  ment  against  the  property  and  not 
the  same  with  the  clerk.  Horner's  against  the  body  of  the  defendant.  Vt. 
Stat.  Ind.  (1896),  §  809.  Stat.  (1894),  §  1729. 
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5.  Order  of  Discharge. 

Form  No.  8  8  o  o . 
(Precedent  in  Pinckney  v.  Hegeman,  53  N.  Y.  31.)' 

[At  a  Special  term  of  the  Supreme  Court,  held  within  and  for  the 
county  of  Montgomery,  at  the  Court-house  in  Fonda,  in  said  county 
on  the  twenty-ninth  day  of  April,  \W9. 

Present,  the  Hon.  John  Marshall,  Justice. 
Rebecca  A.  Pinckney,    plaintiff, 

against 
Peter  W.  Wagner,  defendant.]^ 

It  appearing  to  me  on  the  affidavit  of  the  defendant,  Peter  [  W^ 
Wagner,  that  on  or  z}ao\xt  June  Jf.,  1866,  a  judgment  was  obtained 
against  one  Peter  W.  Wagner  in  the  above  cause;  that  since  that 
time  the  sa.id  Peter  [W.]  Wagner  has  obtained  a  discharge  from  all 
his  debts  and  from  imprisonment  thereunder,  as  appears  by  the  cer- 
tified copy  of  the  said  Peter  [W.^  Wagner's  discharge  under  the  two- 
third  act  presented  to  me  on  this  motion;  and  it  further  appearing 
that  on  or  about  the  7th  day  oi  April,  iS69,  an  execution  against 
Peter  W.  Wagner  was  issued  to  the  sheriff  of  the  county  of  Mont- 
gomery upon  said  judgment;  and  that  on  the  12th  day  oi  April,  i869, 
the  said  Peter  [  W.]  Wagner  was  taken  into  custody  under  said  exe- 
cution by  said  sheriff,  although  said  discharge  was  presented  to  him: 
Now,  on  motion  of  Augustus  Sherman,  of  counsel  for  defendant, 
Peter  [W.]  Wagner,  it  is  hereby  ordered  that  the  execution  against 
the  person  of  said  Wagner  be  and  the  same  is  set  aside,  and  all  pro- 
ceedings thereunder  be  and  are  enjoined;  and  that  the  said  Peter 
[W.]  Wagner  be  discharged  from  the  custody  of  the  sheriff  and 
from  the  limits;  and  that  all  proceedings  taken  by  the  sheriff  be 
vacated,  and  the  bond  given  by  said  Peter  [W.]  Wagner  and  sureties 
be  canceled.  This  order  to  be  without  prejudice  to  the  plaintiff  in 
said  action  to  take  all  proper  proceedings  upon  the  said  judgment; 
and  the  affidavit  used  on  this  motion  to  be  filed,  and  this  order 
entered  in  the  county  where  the  venue  of  said  action  is. 

[Enter:  John  Marshall,  J.  S.  C.]^ 

V.  VACATING, 

Proceedings  to  vacate  an  execution  against  the  person  are  like  pro- 
ceedings to  vacate  an  order  of  arrest.  See  the  title  Arrest  in  Civil 
Actions,  vol.  2,  p.  184.2 

1.  Upon  this  order  it  was  held  that  execution  against  the  person,  justifies 
the  sherifif  was  justified  in  releasing  the  sheriff  in  releasing  the  defendant 
the  defendant  (^ij//m^m?V.4i«^  Bully  more  even  if  the  order  omits  a  recital  of  a 
V.  Cooper,  46  N.  Y.  236).  necessary  fact,  provided  the  sheriff  can 

See  also  supra,  note  i,  p.  1042.  show   aliunde    the    existence   of    such 

2.  The  matter  enclosed  by  [  ]  is  not  fact.  Goodwin  v.  Griffis,  88  N.  Y. 
set  out  in   the  reported   case,  but  has     629. 

been  inserted  to  complete  the  form.  3.  Notice  of  motion  to  vacate  execution 

Defective  Order.  —  Order  of  discharge  against  the  person,  see  the  title  Arrest 
by  county  judge  to  sherifif,  who  has  a  in  Civil  Actions,  vol.  2,  p.  184,  Form 
judgment  debtor  in  custody  under  an     No.  2323. 
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8802. 


VI.  ORDER  OF  ARREST  AFTER  JUDGMENT.^ 
1.  Affidavit. 

Form  No.  8  8  o  i .' 

{Commencing  as  in  Form  No.  862^  says  that  he  is  of  lawful  age,  and 
that  on  or  about  the  third  day  oi  November,  i898,  he  recovered,  by 
the  consideration  oi  Abraham  Kent,  a  justice  of  the  peace  in  and  for 
Cleveland  X.ov^v\.^\iv^,  Cuyahoga  county,  Ohio,  a  judgment  against -^/V^- 
ard  Roe,  the  above  named  defendant,  for  two  hundred  dollars  dam- 
ages, and  nineteen  AoVizx^,  costs;^  that  said  judgment  has  not  been 
appealed  from,  stayed,  modified  or  vacated,  and  the  same  is  in  all 
respects  a  valid  and  subsisting  judgment,  and  on  the  same  the  affiant 
is  entitled  to  a  writ  of  execution  for  the  amount  aforesaid,  no  part  of 
said  judgment  having  been  paid ;  that  {stating  one  or  more  of  the  causes 
for  m  order  of  arrest  before  judgment  *  and  concluding  as  in  Form  No. 
862). 

2.  Undertaking.* 


Order  to  show  cause  wny  execution 
against  the  person  should  not  be  va- 
cated, see  the  title  Arrest  in  Civil  Ac- 
tions, vol.  2,  p.  185,  Form  No.  2324. 

Order  vacating  execution  against  per- 
sons, see  the  title  Arrest  in  Civil  Ac- 
tions, vol.  2,  p.  187,  Form  No.  2327. 

Order  vacating  upon  condition  an  exe- 
cution against  the  person,  see  the  title 
Arrest  in  Civil  Actions,  vol.  2,  p. 
187,  Form  No.  2328. 

The  court  may  compel  defendant  to 
stipulate  not  to  bring  an  action  of  false 
imprisonment,  upon  making  an  order 
vacating  an  execution  against  the  per- 
son. Walker  v.  Isaacs,  36  Hun  (N.  Y.) 
233.  But  no  conditions  can  be  imposed 
on  granting  an  order  to  set  aside  an 
execution  against  a  person  unlawfully 
issued,  such  as  a  stipulation  not  to  sue 
for  damages  for  unlawful  arrest,  etc. 
Chapin  v.  Foster,  loi  N.  Y.  i;  Catlin  v. 
Adirondack  Co.,  22  Hun  (N.  Y.)  493. 
See  also  8  Encycl.  of  PI.  and  Pr.  619, 
644. 

Order  denying  motion  to  vacate  an  exe- 
cution against  the  person,  see  the  title 
Arrest  in  Civil  Actions,  vol.  2,  p.  187, 
Form  No.  2329. 

1.  For  forhis  relating  to  arrest  in  civil 
actions  on  mesne  process  before  judg- 
ment see  the  title  Arrest  in  Civil  Ac- 
tions, vol.  2,  p.  117. 

2.  0^0. —  Bates'  Anno.  Stat.  (1897), 
§  6671,  providing  for  an  affidavit  for  an 
order  of  arrest  after  judgment  before  a 
justice  of  the  peace. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6444,   relating   to  the   affidavit   for   an 


order  of  arrest  atter  judgment  before  a 
justice  of  the  peace. 

By  Whom  Made.  —  The  affidavit  may 
be  made  by  the  plaintiff,  his  authorized 
agent  or  attorney.  Bates'  Anno.  Stat. 
Ohio  (1897),  §  6671;  Neb.  Comp.  Stat, 
(1897),  ^  6444. 

Before  Whom  Made.  —  May  be  made 
before  any  person  competent  to  admin- 
ister an  oath.  Bates'  Anno.  Stat.  Ohio 
(1897),  §  6671;  Neb.  Comp.  Stat.  (1897), 

§  6444- 

3.  Amount  of  judgment  remaining  un- 
paid must  be  stated.  Bates'  Anno.  Stat. 
Ohio  (1897),  §  6671;  Neb.  Comp.  Stat. 
(1897),  g  6444. 

4.  Stating  Ground  for  Arrest.  —  The 
affidavit  must  establish  one  or  more  of 
the  particulars  specified  for  the  order  of 
arrest  before  judgment.  Bates'  Anno. 
Stat.  Ohio  (1897),  §6671;  Neb.  Comp. 
Stat.  (1897),  §  6444.  Compare  also  Bates' 
Anno.  Stat.  Ohio  (1897),  §  6483,  Neb. 
Comp.  Stat.  (1897),  §  6438,  prescribing 
the  grounds  for  an  order  of  arrest  be- 
fore judgment. 

5.  Ohio. — Bates'  Anno.  Stat.  (1897), 
§  6672,  provides  for  the  execution  of 
an  undertaking  similar  to  the  under- 
taking required  for  an  order  of  arrest 
before  judgment.  Compare  Bates' 
Anno.  Stat.  Ohio  (1897),  s  6485,  relat- 
ing to  the  undertaking  of  the  plaintiff 
for  an  order  of  arrest  before  judgment. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6445.  Compare'^^h.  Comp.  Stat.  (1897), 
§  6440,  relating  to  the  undertaking  of 
the  plaintiff  for  an  order  of  arrest  be- 
fore judgment. 
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Form  No.  8802.' 

The  State  of  (9/5/^,  ^    „,     ,     .^         .. 

Cuyahoga  QoMViX.y,%%.  CWa«^Township  . 

The  Star  BreunngCompany.^X^xxiX:,^,  \  ^^^""'1^^'  F  Bonder,  Justice 
against  |       of  the  Peace  for  said  township 

i^ra;^>^  ZyL,  defendant.  J       ^"^  ^^^^t^' 

We  bind  ourselves  to  the  defendant,  Frank  Lyons,  that  the  plaintiff, 
The  Star  Brewing  Company,  shall  pay  to  the  said  defendant  the  dam- 
ages, not  exceeding  the  sum  of  six  hundred  dollars,^  which  he  may 
sustain  by  reason  of  his  being  arrested,  if  the  order  therefor  in  this 
action  be  wrongfully  obtained.^ 

In  testimony  whereof  we  hereunto  set  our  hands  this  nineteenth  day 
of  November,  a.  d.  i8P7. 

The  Star  Brewing  Company. 
By  John  A.  Zangerle,  its  Att'y. 
John  A.  Zangerle,^  Surety. 
This  undertaking  taken  by,  acknowledged,  signed  and  approved  by 
me  this  nineteenth  day  of  November,  a.  d.  i8P7. 

Levi  F.  Bonder,  Justice  of  the  Peace, 

3.  Qpdep. 

Form  No.  8803.* 

State  of  Ohio,  \  Before  Abraham  Kent,  Justice  of  the  Peace  in 

Cuyahoga  County,  ss.  \  and  for  Cleveland  township. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Clyde  Culp,  Constable  of  said  township,  in  said  county,  Greeting:* 

1.  This  undertaking  is  substantially  (iSgy),  §6485;  Neb.  Comp.  Stat.  (1897), 
a  copy    of   the  undertaking  filed  in  the     §  6440. 

case  of  The  Star  Brewing  Company  v.  Name  of  Surety.  —  Omitting  to  state 

Lyons  before  Levi  F.  Bonder,  justice  the  name  of  the  surety  in  the  body  of 

of  the  peace  in  and  for  Cleveland  town-  the  undertaking  is  immaterial.  McLain 

ship,  Cuyahoga  county,  Ohio.  v.  Simington,  37  Ohio  St.  484. 

Most  be  in  Writing.  —  Bates'  Anno.  Name  of  Obligor. —  Omitting  the  name 

Stat.   Ohio  (1897),  §   6485;  Neb.   Comp.  of  the  obligor  from  the   body  of  an  un- 

Stat.  (1897),  §  6440.  dertaking  is  not   a  fatal  defect.     Part- 

2.  Penalty.  —  Must   be  not  less  than  ridge  z'.  Jones,  38  Ohio  St.  375. 
double  the   amount  of  plaintiff's   claim  Want  of  a  seal  will  not  invalidate  the 
as  stated  in  the  affidavit.    Bates'  Anno,  undertaking.      McLain   v.    Simington, 
Stat.  Ohio   (1897),  §  6485;    Neb.   Comp.  37  Ohio  St.  484. 

Stat.  (1897),  §6440.  5.  Ohio. —  Bates'  Anno.  Stat.  (1897),  § 

3.  Conditioned  that  the  plaintiff  shall  6672,  providing  for  an  order  of  arrest 
pay  the  defendant  all  damages  which  after  judgment  before  a  justice  of  the 
he  may  sustain  by  reason  of  the  arrest,  peace. 

if    the   order  be    wrongfully  obtained.  Nebraska. — Comp.     Stat.    (1897),    § 

Bates'  Anno.  Stat.  Ohio  (1897),  §  6485;  6445,  relating    to  order  of  arrest   after 

Neb.  Comp.  Stat.  (1897),  §  6440.  judgment  before  a  justice  of  the  peace. 

4.  Executed  by  Whom, —  By  the  plain-  6.  Shall  be  addressed  to  the  constable 
tiff,  if  a  resident  freeholder  of  the  town-  having  the  execution  upon  said  judg- 
ship  where  suit  is  brought,  otherwise  ment.  Bates'  Anno.  Stat.  Ohio  (1897), 
by  one  or  more  sufficient  sureties  of  the  §  6672;  Neb.  Comp.  Stat.  (1897),  § 
plaintiff.       Bates'    Anno.    Stat,    Ohio  6445. 
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Whereas,  on  the  third  day  of  November.^  i898,  John  Doe  recovered 
a  judgment  before  me,  Abraham  Kent.,  a  justice  of  the  peace  within 
and  for  Cleveland  township,  Cuyahoga  county,  state  of  Ohio.,  against 
Richard  Roe,^  for  two  hundred  dollars,  and  nineteen  dollars  costs,^ 
which  said  judgment  is  unpaid; 

Therefore,  you  are  hereby  commanded  that  if  said  judgment  and 
costs,  now  due  and  unpaid,  shall  not  be  paid,  together  with  interest 
on  the  amount  of  the  said  judgment  from  the  time  of  its  rendition, 
or  an  amount  of  personal  property  whereon  to  levy  execution  suf- 
ficient to  satisfy  said  judgment,  with  interest  as  aforesaid,  cannot  be 
found  in  your  township,  you  arrest  said  Richard  Roe  if  he  is  not 
already  in  your  custody,  and  deliver  him  to  the  sheriff  of  said 
Cuyahoga  county,  Ohio,  to  be  by  said  sheriff  committed  to  the  jail  of 
said  county,  and  kept  in  custody  until  discharged  by  law;^ 

Also,  you  are  commanded  to  make  return  of  this  order,  and  a 
certificate  thereon,  showing  the  way  in  which  you  have  performed 
the  same  within  thirty  days  from  the  time  when  you  receive  this 
order. 

Given  under  my  hand  and  s&a\  this  fifteenth  day  oi  November,  iS98. 

Abraham  Kent,     (seal) 
Justice  of  the  Peace.* 

(^Affidavit  annexed.')^ 

4.  Return  of  Order. 

SHOWING    PAYMENT  OF  CLAIM,  AND    DISCHARGE    OF  JUDGMENT    DEBTOR 
BY  ORDER  OF  PLAINTIFF'S  ATTORNEY. 


Form  No.  8804.* 

State  of  Ohio, 

Cuyahoga  County,  ss. 

Star  Brewing  Company,  plaintiff, 

against 

Frank  Lyons,  defendant. 

Pursuant  to  the  command  of  this  writ,  I,  on  November  nineteenth, 

1 897,  took  the  body  of  the  within  named  Frank  Lyons,  and  deliv- 


Cleveland  Township. 

Before  Levi  F.  Bonder,  Justice  of 

the  Peace  for  said  township  and 

county. 


1.  Names  of  the  parties  shall  be  stated.  Bates"  Anno.  Stat.  Ohio  (1897),  §  6672; 
Bates'  Anno.  Stat.   Ohio  (1897),  §  6672;  Neb.  Comp.  Stat.  (1897),  §  6445. 

Neb.  Comp.  Stat.  (1897),  §  6445.  4.  Must  be   signed  by  the  justice  is- 

2.  Amount  of  judgment  and  costs  un-  suing  the  order.  Bates'  Anno.  Stat, 
paid  must  be  stated.  Bates'  Anno.  Ohio  (1897),  ^  6672;  Neb.  Comp.  Stat. 
Stat.   Ohio  (1897),   I  6672;  Neb.  Comp.  (1897),  §  6445. 

Stat.  (1897),  §  6445.  6.  Copy  of  the  affidavit  must  also  ac- 

3.  Commanding  Part. —  Shall  require  company  the  order  of  arrest  and  be 
the  officer,  in  case  the  same  shall  not  be  delivered  to  the  constable.  Bates' 
paid,  or  an  amount  of  property  of  the  Anno.  Stat.  Ohio  (1897),  ^  6672. 
defendant  whereon  to  levy  execution  6.  This  return  is  substantially  a  copy 
sufficient  to  satisfy  the  same  cannot  be  of  the  return  indorsed  upon  the  order 
found  in  his  township,  to  arrest  the  de-  of  arrest  issued  by  Levi  F.  Bonder,  a 
fendant,  if  not  already  in  the  custody  of  justice  of  the  peace  in  and  for  Cleve- 
the  officer,  and  deliver  him  to  the  sherifT  land  township,  Cuyahoga  county,  Ohio, 
of  the  proper  county,  to  be  committed  in  the  case  of  The  Star  Brewing  Com- 
by  him  to  the  jail  of  the  county  and  kept  pany  v.  Lyons. 

in    custody  until    discharged    by    law. 
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ered  to  him  a  copy  of  this  writ  and  a  copy  of  the  affidavit  received 
herewith  from  the  justice  of  the  peace;  but  ^^xd^  Frank  Lyons  was 
since  discharged  by  me  from  custody  by  order  of  the  within  named 
plaintiff's  attorney,  John  A.  Zangerle,  and  further,  by  reason  of  the 
fact  that  the  defendant  paid  me  the  plaintiff's  claim. 

W.  H.  Hudson,  Constable. 
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ANSWERS. 

Divorce  and  separation,  7824  et  seq. 

Ejectment,  8143  et  seq. 

Eminent  domain,  8351-8353. 

Estoppel,  8520. 

Executions  against  person,  8692. 

BILLS.  '    ' 

Divorce  and  separation,  7764  et  seq.,  7879  et  seq, . 

BONDS. 

Eminent  domain,  8394. 

COMPLAINTS. 

Divorce  and  separation,  7879  et  seq. 

CRIMINAL  COMPLAINT. 
Drunkenness,  8045  ^^j^y. 

DECLARATIONS. 

Entry,  writ  of,  8410. 

DECREES". 

Divorce  and  separation,  7833  et  seq. 

DIVORCE  AND  SEPARATION. 
Abandonment,  7795-7799. 

Absence  without  being  heard  from,  7766,  7767. 
Adultery,  7768-7775. 
Affidavit  for  arrest  of  defendant,  7877. 
Affinity,  7779. 

Age,  suit  for  annulment  on  ground  of,  7887-7889. 
Alimony,  order  decreasing,  7915. 
Alimony,  order  increasing,  7913. 
Alimony,  pendente  lite,  7865-7874. 
Alimony,  suit  for  without  divorce,  7893  et  seq. 
Alimony,  to  increase,  7906. 
Alimony,  to  decrease,  7907. 
Answer,  7824  et  seq. 

Answer,  a  suit  for  alimony  without  divorce,  7900-7902. 
Arrest,  affidavit  for.  7877. 
Arrest,  order  for,  7878. 
Attempt  on  life  of  spouse,  7776. 
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DIVORCE  AND  SEPARATION— C(7«/j««<r</. 

Bill,  complaint  or  petition;  7893  et  seq. 

Bill,  complaint  or  petition,  in  suit  for  annulment,  "jZl^etseq, 

Bill,  libel,  complaint  or  petition,  7764  et  seq. 

Chastity,  781S-7823. 

Children,  custody  of,  7875,  7876. 

Commission  of  crime,  7777,  7778. 

Complaint  or  petition  in  modification  and  annulment  of  decree,  7906  et  seq. 

Consanguinity,  7779. 

Conviction  and  imprisonment  of  crime,  7780-7784. 

Cross-complaint,  7830. 

Cruelty,  7785-7794. 

Decree,  modification  and  annulment  of,  7906. 

Decree  or  judgment,  7833  et  seq. 

Decree  or  judgment  in  a  suit  for  alimony  without  divorce,  7904,  7905. 

Decree,  suit  for  annulment  on  ground  of,  7891. 

Decree,  to  annul  or  vacate,  7908-7911. 

Decree,  vacating  and  annulling,  7916, 

Desertion,  7795-7799. 

Duress,  suit  for  annulment  on  ground  of,  7879,  7880. 

Fraud,  force  or  duress,  7800-7802. 

Fraud,  suit  for  annulment  on  ground  of,  7881-7883. 

Impotency,  7810-7812. 

Impo'tency,  suit  for  annulment  on  ground  of,  7884. 

Insanity,  7813. 

Insanity,  suit  for  annulment  on  ground  of,  7885,  7886, 

Intoxication,  habitual,  7803-7808. 

Judgment  or  decree,  7833  et  seq. 

Judgment  or  decree  in  a  suit  for  alimony  without  divorce,  7904,  7905. 

Living  apart,  7814. 

Mensa  et  thoro,  7862-7864. 

Necessaries,  neglecting  to  furnish  with,  7816,  7817. 

Order  for  arrest,  7878. 

Order  for  reference  as  to  cause  of  divorce,  7832, 

Opiates,  habitual  use  of,  7809. 

Order  modifying  decree,  7913- 7915. 

Order,  opening  decree  and  referring  question  of  alimony,  7912. 

Order  to  show  cause  for  a  suit  with  alimony  without  divorce,  7899. 

Prior  dissolved  marriage,  7820,  7821. 

Prior  undissolved  marriage,  suit  for  annulment  on  ground  of,  7890. 

Prior  divorce  by  opposite  party,  7819. 

Religious  views,  7822. 

Reply,  in  suit  for  alimony  without  divorce,  7903. 

Special  ground  for,  7766  et  seq. 

Stipulation  for  reference  and  waiving  jury,  7831. 

Suit  for,  7764  et  seq. 

Suit  for  annulment,  7879  et  seq. 

Suit  to  declare  void  marriage  void,  7892. 

Turning  wife  out  of  doors,  7815. 

Void  marriage,  suit  to  declare  void,  7892. 
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DOWER. 

Answer  in  proceedings  under  the  codes,  7970,  7971, 

Answer  or  plea  in  chancery,  7962,  7963.  •« 

Bequest  in  lieu  of  dower,  plea  of,  7948-7950. 

Bill  or  petition  in  proceedings  in  chancery,  7960,  7961. 

Codes,  proceedings  under  the,  7967  et  seq. 

Commissioners  or  referee,  report  of,  7974. 

Complaint  or  petition  in  proceedings  under  the  codes,  7967  et  seq. 

Declaration  or  count,  7939-7945. 

Decree  for  dower  and  appointing  commissioners  to  make  assignment,  7964- 

7966. 
Defendant  was  always  ready  to  render  dower,  plea  that,  7946,  7947. 
Demand  of  dower,  7926,  7927. 

Demandant  and  deceased  were  not  married,  7952. 
Election,  7917-7922. 

Final  judgment  admeasuring  dower,  7976. 
Grand  cape,  7937,  7938. 
Gross  sum  in  lieu  of  dower,  7977-7980. 

Husband  was  not  seized  of  an  estate  of  inheritance,  plea  of,  7951 
Interlocutory  judgment  to  admeasure  dower,  7973. 
Judgment,  7954. 

Order  appointing  commissioners  to  allot  dower,  7958, 
Order  confirming  commissioners'  report,  7959. 
Order  for  interlocutory  judgment  for  admeasurement,  7972. 
Orders,  7975. 
Pleas,  7946-7953. 
Praecipe,  7928,  7929. 
Proceedings  at  law,  7926  et  seq. 
Proceedings  in  chancery,  "jqto  et  seq. 
Release  of  dower,  8000-8004. 
Report,  order  confirming,  7975. 
Sale  in  action  of  dower,  7981-7983. 
Summary  statutory  proceedings,  jgS^  et  seq. 
Summons,  7936. 

Voluntary  assignment  by  heir,  7923-7925. 
Warrant  of  sheriff,  7935. 
Wife  eloped  from  husband,  plea  of,  7953. 
Writ  of  dower,  7930-7934. 
Writ  of  seisin  of  dower,  7955-7957. 

DRAINAGE. 

Commissioners'  report,  remonstrance  against,  8021. 
Drainage  district,  proceedings  to  dissolve,  8028,  8029. 
Final  order  establishing  drain,  8024,  8025. 
Injuries  to  drain,  civil  actions  for,  8030,  8031. 
Injuries  to  drain,  criminal  prosecution  for,  8032. 
Land  owner,  notice  of  commissioners'  report,  8020. 
Land  owners,  notice  to,  801 1. 
Petition,  8005-8009. 

Petition,  exceptions  and  remonstrance  to,  8012-8014. 
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DRAINAGE—  G7«ft««^ar. 

Petitioners'  bond,  8010. 

Preliminary  orders,  8015-8017. 

Proceedings  to  establish  drain,  8005  et  seq. 

Reviewers,  order  appointing,  8022. 

Reviewers,  report  of,  8023. 

Tile  drain,  proceedings  for,  8026,  8027. 

Viewers  or  commissioners,  report  of,  8018,  8019. 
DRUGGISTS. 

Adulterated  drugs,  selling  of,  8041. 

Civil  actions  against,  8036,  8037. 

Civil  actions  by,  8033-S035. 

Criminal  prosecutions,  803S  et  seq. 

Itinerant  vendor  professing  to  treat  diseases,  8039. 

License,  carrying  on  business  without,  8038. 

Poison,  for  selling,  8042-8044. 

Registration,  attempting  to  procure  by  false  representations,  8040. 
DRUNKENNESS. 

Commitment,  8061-8063. 

Conviction,  8059,  8060. 

Discharge,  8066. 

Failure  to  disclose  place  of  obtaining  liquor,  8062,  8063. 

Indictment,  information  or  criminal  complaint,  8045  et  seq. 

Physician,  8052,  9053. 

Physician,  warrant  of  arrest  for,  8058. 

Probation  officer,  report  of,  8065. 

Railroad  employee,  8054. 

Release,  proceedings  for,  8064. 

Warrant  of  arrest,  8056-8658. 
DUELLING. 

Civil  actions,  8083,  8084. 

Criminal  prosecutions,  8067  et  seq. 
DXiVlAQVlX—Cross.Reference. 
DURESS. 

Divorce  and  separation,  7800-7802. 

Imprisonment,  duress  by,  8085-8088. 

Threats,  duress  by,  8089-8094. 
EASEMENTS — Cross-Re ference. 
EAVESDROPPING. 

Common  law,  3095. 

Demises  to  plaintiff,  alleging,  8097  et  seq. 

Statutes,  8096. 

EJECTMENT. 

Abatement,  8143. 

Admission  of  landlord  or  warrantor  as  party  defendant,  8139-8141. 

Affidavits  as  to  source  of  title,  8182. 

Answer  or  plea,  8143  et  seq. 

Application  to  strike  out  demise,  8180. 
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EJECTMENT— Ctf«//««^^. 

Betterments,  action  for,  8196. 

Complaint  or  declaration,  amended,  8129. 

Complaint,  declaration  or  petition,  8097  et  seq. 

Distinct  parcels  of  land,  8123. 

Division  of  action  against  several  occupants,  SiSi. 

Dower,  8124. 

Easement,  land  subject  to,  8126. 

Executors  or  administrators,  8118,  8119. 

Institution  of  action,  notices  given  at,  8131-8134. 

Judgment,  8186-8193. 

Mesne  Profits,  suggestion  of,  8197. 

Mining  lode,  8128. 

Parties  and  subject  matter,  81 18  et  seq. 

Plea  or  answer,  8143  et  seq. 

Possession,  writ  of,  8194,  8195. 

Railroad,  land  taken  for,  8127. 

Religious  society,  8120.  ' 

Statutes,  simplified  forms  under,  8104  et  seq. 

Supplemental  petition,  8130. 

Tenants  in  common,  8121,  8122. 

Trespass  without  fictions,  8102,  8103. 

Undertaking  given  by  defendant  before  answering,  8142, 

Verdict,  8183-8185. 

Writ  or  summons,  8135-8138. 
ELECTIONS  BETWEEN  COUNTS. 

Affidavit,  8199. 

Notice  of  motion,  7198. 

Order  requiring  election,  8200. 
ELECTIONS. 

Action  for  penalty  of  damages,  8248,  8249. 

Betting  on  result  of  election,  8226,  8227. 

Challenge,  false  statements  on,  8243,  8244. 

Contests,  elections,  8250  ^/ j^^. 

Election  officer,  neglect  or  refusal  or  perform  his  duty,  8223-8225. 

Election  officers,  fraud  by,  8245-8247. 

Elegit,  8260. 

Illegal  votes,  accepting,  8221. 

Illegal  votes,  refusing,  8221. 

Illegal  voting,  8201  et  seq. 

Interfering  with  election  or  election  officers,  8233  et  seq. 

Interfering  with  elector,  8228-8232. 

Legal  vote,  refusing  to  receive,  8248. 

Liquor,  selling  on  election  day,  8234. 

Offenses  against  election  laws,  8201  et  seq. 

Poll-list,  erasing  elector's  name  from,  8249. 

Registration,  fraudulent,  8241,  8242. 
ELEVATED  RAILROADS. 

Condemnation  proceedings,  8269  et  seq. 
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ELEVATED  RAILROADS  —  C(?«A««^^. 

Damages,  action  at  law  for,  8261,  8262. 

Injunction,  suit  in  equity  for,  8263  et  seq. 

Negligence,  actions  on  account  of,  8273  et  seq. 
'^l.YNh.'YO^^— Cross-Re ference. 
EMBEZZLEMENT. 

Agent  or  servant,  by,  8275  et  seq. 

Aiding  in  embezzlement.  8303. 

Assignee  in  trust,  by.  8'32l. 

Attorney,  by,  8290. 

Bailee,  by,  8291-8297. 

Bankers  and  officers  of  banking  corporations,  by,  8298-8303. 

Commission  merchant  or  factor,  by,  8304,  8305. 

Corporation  officer,  by,  8306. 

Officer  of  corporation,  8306. 

Officer  or  agent  of  public  corporations,  8307  et  seq.,  8316. 

Officers  of  banking  corporations,  8298-8303. 

Post-office  employee,  8314,  8315, 

Public  officer  or  agent,  8307  et  seq. 

Receiving  embezzled  property,  8322. 

State  board,  secretary  of,  8316. 

State  treasurer,  8317. 

Tax  collector,  8318. 

Trustee,  by,  8319-8321. 
EMBRACERY. 

Civil  action,  8328,  8329. 

Criminal  prosecution,  8323,  8324. 
EMINENT   DOMAIN. 

Action  by  landowner,  8397  et  seq. 

Affidavit  of  value,  8392.  -  . 

Agreement  to  abide  award,  8393. 

Answer  or  plea,  8351-8353. 

Appeal,  8391. 

Application,  8330  et  seq. 

Bond  to  pay  damages  when  assessed,  8394. 

Bridge  purposes,  application  for,  8332. 

Cemetery  purposes,  8333. 

Cross-petition,  8354.  '^ 

Damages,  assessment  of,  8358  et  seq. 

Fortification  purposes,  8334. 

Notice  to  landowner,  8343  et  seq. 

Order  for  possession,  injunction  and  stay  of  proceedings,  8395. 

Plea  or  answer,  &351-8353. 

Railroad  purposes,  8335  et  seq 

Reference,  8355-8357. 

State  capital  purposes,  8342. 

Stipulations,  8396. 

Summons  to  landowner,  8349,  8350. 
Entering  appearances  —  Cross-Reference. 
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ENTRY,  WRIT  OF. 

Declaration,  8410. 

Plea,  8410. 

Writ,  8410. 

Writ  and  declaration,  8406  et  seq. 
ERROR,  WRIT  OF. 

Affidavit,  8420. 

Allowance  of  writ,  8421-8423. 

Application  for  writ,  8414  et  seq. 

Assignment  of  errors,  8445  et  seq. 

Dismissal  of  writ,  8472-8474, 

Judgment,  8475-8477. 

Mandate,  8481-8484. 

Petition,  8417  et  seq. 

Pleas  in  error,  8463-8471. 

PrcBcipe,  8414-8416.  « 

Process  in  error,  8442  et  seq. 

Remittitur,  8478-8480. 

Return  to  writ  of  error,  8436-8441. 

Writ,  8424  et  seq. 
ESCAPE  AND  RESCUE. 

Civil  action  against  officer  for  suffering  escape,  8503-8505. 

Criminal  prosecution,  8485  et  seq. 

Escape  warrant,  8506. 
ESCHEATS. 

Proceedings  by  heir  to  recover  escheated  property,  8518,  8519. 

Proceedings  for  escheat,  8507  et  seq. 
ESTOPPEL. 

Award,  by,  8523. 

Deed,  by,  8524,  8525, 

General,  in,  8520-8522. 

In  pais,  ^'i'Z'l  et  seq.  , 

Plea  or  answer,  estoppel  set  up  in,  8520,  8521. 

Record,  by  matter  of,  8526. 

Replication  or  reply,  8522. 
ESTRAYS  AND  IMPOUNDING. 

Civil  actions,  8570,  8571, 

Criminal  prosecutions,  8572-8574. 

Impounding,  8575-8584. 

Taking  up,  proceedings  on,  8534  et  seq. 

EVICTION  —  Cross-Refer  ence. 

EXAMINATION  OF  PARTIES  BEFORE  TRIAL. 

Affidavit  to  obtain  examination,  8586-8589. 

Notice  to  appear  for  examination,  8585. 

Order  for  examination,  8590-8592. 

EXCEPTIONS,  BILLS  OF. 

Argument  of  counsel,  exceptions  relating  to,  8631,  8632. 
Agreement  or  stipulation  for  settlement  of  bill,  8646-8648. 

1061  Volume  7. 


Seferenoes  Indicate  INDEX.  tlie  Number  of  Form. 

EXCEPTIONS.  BILLS  OY  —  ConHnued. 
Bill,  settlement  of,  8642  et  seq. 
Bill,  the,  8^93  et  seq. 
Bystanders,  certificate  of,  8652,  9653. 

Counsel,  exception  to  allowing  prisoner  to  discharge,  8634. 
Evidence,  exceptions  relating  to,  8617-8622. 
Evidentiary  bill,  8636. 

Extending  time,  order  for  filing  biH,  8650,  8651. 
Instructions,  objections  relating  to,  8623-8630. 
Judge's  bill,  8637. 

Judgment  rendered  by  court,  exception  to,  8633. 
Jurors,  exceptions  relating  to,  8613,  8614. 
Mandamus,  settlement  by,  8654-8657. 
Motion,  exceptions  based  on  rulings  on,  8593  et  seq. 
Notice  of  settlement  of  bill,  8642-8645. 
Petition  for  allowance  of  bill,  8649. 
Prescribed  forms,  8635. 
Skeleton  bill,  8638,  8639. 
Stenographic  bill,  8640,  8641. 
Witness,  exceptions  relating  to  competency,  8615,  8616. 

EXCLUSION  OF  CHINESE. 
Deportation,  8663-8669. 
Habeas  Corpus,  8670-8672. 
Residence,  certificate  of,  8658-8660. 
Return,  certificate  of  right,  8661,  8662. 

EXECUTIONS  AGAINST  PERSONS. 

Alias  writ,  8758. 

Application  for  writ,  8673. 

Capias  Pro  Fine,  8787. 

Certificate  authorizing  arrest,  8695. 

Concealment  or  removal  from  state,  alleging,  8674  et  seq. 

Defendant  is  not  a  freeholder,  alleging  that,  8685. 

Defendant's  consent  to  issuance,  8687. 

Delivery  of  sufficient  property  to  officer,  8693. 

Discharge  of  execution  debtor,  8790  et  seq. 

Judgment  debtor,  answer  of,  8692. 

Judgment  on  issues  between  parties,  8694. 

Loss  by  playing  at  a  game,  alleging,  8684. 

Military  fines,  8771. 

Motion  for  issuance  of  writ,  8696. 

Notice  or  summons  to  judge  debtor,  8690. 

Order  for  issuance  of  writ,  8679. 

Order  of  arrest  after  judgment,  8801  et  seq. 

Pluries  writ,  8759. 

Pracipq,  8688. 

Return  to  writ,  i^^^  et  seq. 

Testatum  writ,  8689. 

To  show  cause  why  writ  should  not  issue,  8691. 

Transcript,  writ  upon,  8755. 
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EXECUTIONS  AGAINST  PERSONS  —  G?«rf««^</. 

Vacating,  8801. 

Want  of  goods,  alleging,  8685. 

Writ,  8698  et  seq. 
INDICTMENT. 

Drunkenness,  8045  et  seq. 
INFORMATION. 

Drunkenness,  8045  et  seq. 
JUDGMENTS. 

Divorce  and  separation,  7833  et  seq. 
LIBEL. 

Divorce  and  separation,  7764  et  seq. 
MANDAMUS. 

Exceptions,  bills  of,  8654-8657. 
MANDATES. 

Error,  writ  of,  8481-8484. 
ORDERS. 

Dower,  7975. 
PETITIONS. 

Divorce  and  separation.  7898  etseq. 

Error,  writ  of,  8417  et  seq. 

PLEAS. 

Ejectment,  8143  et  seq. 

Eminent  domain,  8351-8353. 

Entry,  writ  of,  8410. 

Error,  writ  of  8463-8471. 

Estoppel,  8520. 
REPLICATIONS. 

Estoppel,  8522. 
REPLIES. 

Estoppel,  8522. 

WRITS. 

Entry,  writ  of,  8410. 
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